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RULES 

OVTHB 

BOAED     OF    PARDONS. 


"BXTLE  I. 

1.  The  regular  meetings  of  the  board  shall  be  held  on  the 
second  Monday  of  Jannarj,  April,  July  and  October  of 
each  year. 

2.  Special  meetings  may  be  called  by  the  Governor  at 
any  time  when  the  exigencies  of  any  case  demand  it^  notice 
thereof  being  given  to  each  member  of  the  board. 

3.  No  application  for  the  remission  of  a  fine  or  forfeiture, 
or  for  a  commutation  of  sentence  or  pardon,  shaU  be  con- 
sidered by  the  board  unless  presented  in  the  form  and  man- 
ner required  by  the  law  of  the  State,  "approved  February 
20,  1875." 

4.  In  every  case  where  the  applicant  has  been  confined  in 
the  State  prison,  he  or  she  must  procure  a  written  certifi- 
cate of  his  or  her  conduct  during  such  confinement,  from 
the  warden  of  said  prison,  and  file  the  same  with  the  secre- 
tary of  this  board,  on  or  before  the  day  of  hearing. 

5.  All  oral  testimony  oflFered  upon  the  hearing  of  any 
case  must  be  presented  under  oath,  unless  otherwise  directed 
by  a  majority  of  the  board. 

6.  Action  by  the  board  upon  every  case  shall  be  in  pri- 
vate, unless  otherwise  ordered  by  the  consent  of  all  the 
members  present. 

7.  After  a  case  has  once  been  acted  upon  and  the  relief 
ask'ed  for  has  been  refused,  it  shall  not,  within  twelve 
months  thereafter,  be  again  taken  up  or  considered  upon 
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iuiy  of  the  grounds  specified  in  the  original  application,  ex- 
cept hy  the  consent  of  all  the  members  of  the  board;  nor 
in  any  case  except  upon  new  and  regular  notice  as  required 
by  law  in  case  of  original  application. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order: 

First.  The  Attorney-general. 

Second.  The  Junior  Associate  Justice  of  the  Supreme 
OourL 

Third.  The  Senior  Associate  Justice. 

Fourth.  The  Chief  Justice. 

Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare  his 
vote  ^'for''  or  '^against"  the  remission  of  the  fine  or  for- 
feiture, commutatioxL  of  sentence^  pardon  or  rastoratiaa  «f 
citizenshipw 


RULES 

or 

THE    SUPREME   COURT 

or 

THE  STATE  OF  NEVADA. 


BULB  I. 

1.  Applicants  for  license  to  practice  as  attorneys  and 
counselors  will  be  examined  in  open  court  on  the  first  day 
of  the  term. 

2.  The  Supreme  Court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  attor- 
neys and  counselors  at  law.  Such  committee  will  consist  of 
the  district  judge  and  at  least  two  attorneys  resident  of  the 
district. 

The  examination  by  the  committee  so  appointed  shall  be 
conducted  and  certified  according  to  the  following  rules: 

The  applicants  shall  be  examined  by  the  district  judge  and 
at  least  two  others  of  the  committee,  and  the  questions  and 
answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

1.  The  history  of  this  State  and  of  the  United  States ; 

2.  The  constitutional  relations  of  the  State  and  Federal 
governments ; 

3.  The  jurisdiction  of  the  various  courts  of  this  State  and 
of  the  United  States ; 

4.  The  various  sources  of  our  municipal  law; 

5.  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  oW^?^^^^^^; 
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6.  The  general  grounds  of  equity  jurisdiction  and  princi- 
ples of  equity  jurisprudence ; 

7.  Bules  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nevada  ; 

9.  Itemedies  in  hypothetical  cases ; 

10.  The  course  and  duration  of  the  applicant's  studies. 

3.  The  examiners  will  not  be  expected  to  go  very  muck 
at  large  into  the  details  of  these  subjects,  but  only  suffi- 
ciently so,  fairly  to  test  the  extent  of  the  applicant's  knowl- 
edge and  the  accuracy  of  his  understanding  of  those  subjects 
and  books  which  he  has  studied. 

4.  When  the  examination  is  completed  and  reduced  to> 
writing,  the  examiners  will  return  it  to  this  court,  accom- 
panied by  their  certificate  showing  whether  or  not  the  appli- 
cant is  of  good  moral  character  and  has  attained  his 
majority,  and  is  a  bona  fide  resident  of  this  State,  such  cer- 
tificate shall  also  contain  the  facts  that  the  applicant  was 
examined  in  the  presence  of  the  committee ;  that  he  had  no 
knowledge  or  intimation  of  the  nature  of  any  of  the  qnes- 
tions  to  be  propounded  to  him  before  the  same  were  asked 
by  the  committee,  and  that  the  answers  to  each  and  all  the 
questions  were  taken  down  as  given  by  the  applicant  with- 
out reference  to  any  books  or  other  outside  aid. 

5.  The  fee  for  license  must  in  all  cases  be  deposited  with 
the  clerk  of  the  court  before  the  application  is  made,  to  be 
returned  to  the  applicant  in  case  of  rejection. 

BULB  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  thirty  days  before  the 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  day  of  such  term. 

nxTLE  in. 

1.  If  the  transcript  of  the  record  be  not  filed  within  the 
time  prescribed  by  Eule  IT,  the  appeal  may  be  dismissed  on 
motion  during  the  first  week  of  the  term,  without  notice.. 
A  cause  so  dismissed  may  be  restored  during  the  same  term,. 
upon  good  cause  shown,  on  notice  to  the  opposite  party; 
and  unless  so  restored  the  dismissal  shall  be  final,  and  a 
bar  to  any  other  appeal  from  the  same  order  or  judgment- 
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2.  On  such  motion,  there  shall  be  presented  the  certifi- 
cate of  the  clerk  below,  under  the  seal  of  the  court,  certify- 
ing the  amount  or  character  of  the  judgment;  the  date  of 
its  rendition;  the  fact  and  date  of  the  filing  of  the  notice 
of  appeal,  together  with  the  fact  and  date  of  service  thereof 
on  the  adverse  party,  an4  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  underti^ng  on  appeal,  and  that  the  same  is  in  due 
form;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if 
he  has  made  such  request,  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded 

BXTLB  rV« 

1.  All  transcripts  of  record  in  civil  cases  shall  be  printed 
on  unruled  white  writing  paper,  ten  inches  long  by  seven 
inches  wide,  with  a  margin,  on  the  outer  edge,  of  not  less 
than  two  inches  wide.  The  printed  page,  exclusive  of  any 
marginal  note  or  reference,  shall  be  seven  inches  long  and 
three  and  one  half  inches  wide.  The  folios,  embracing  ten 
lines  each,  shall  be  numbered  from  the  commencement  to 
the  end,  and  the  numbering  of  the  folio  shall  be  printed  on 
the  left  margin  of  the  page.  Small  pica  solid  is  the  smallest 
letter  and  most  compact  mode  of  composition  allowed. 

2.  Transcripts  in  criminal  cases  may  be  printed  in  like 
manner  as  prescribed  for  civil  cases;  or,  if  not  printed, 
shall  be  written  on  one  side  only  of  transcript  paper,  six- 
teen inches  long  by  ten  and  one  half  inches  in  width,  with 
a  margin  of  not  less  than  one  and  one  half  inches  wide, 
fastened  or  bound  together  on  the  left  sides  of  the  pages  by 
ribbon  or  tape,  so  that  the  same  may  be  secured,  and  every 
part  conveniently  read  The  transcript,  if  written,  shall  be 
in  a  fair,  l^ble  hand,  and  each  paper  or  order  shall  be 
separately  inserted.  * 

3.  The  pleadings,  proceedings  and  statement  shall  be 
chronologically  arranged  in  the  transcript,  and  each  tran- 
script shall  be  prefaced  with  an  alphabetical  index,  specify- 
ing the  folio  of  each  separate  paper,  order  or  proceeding. 
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and  of  the  testimony  of  each  witness;  and  the  transcript 
shall  have  at  least  one  blank  fly-sheet  cover. 

4.  Xo  record  which  fails  to  conform  to  these  rules  shall 
be  received  or  filed  by  the  derk  of  the  court 

BTTLE  V. 

The  written  transcript  in  civil  causes,  together  with  suffi- 
cient funds  to  pay  for  the  printing  of  the  same,  may  be 
transmitted  to  the  clerk  of  this  court.  The  clerk,  upon  the 
receipt  thereof,  shall  file  the  same  and  cause  the  transcript 
to  be  printed,  and  to  a  printed  copy  shall  annex  his  certifi- 
cate that  the  said  printed  transcript  is  a  full  and  correct 
copy  of  the  transcript  furnished  to  him  by  the  party;  and 
said  certificate  shall  be  prima  facie  evidence  that  the  same 
is  correct  The  said  printed  copy  so  certified  shall  also  be 
filed,  and  constitute  the  record  of  the  cause  in  this  court,, 
subject  to  be  corrected  by  reference  to  the  written  transcript 
on  file. 

KULB  VI. 

The  expense  of  printing  transcripts  on  appeal  in  civil 
causes  and  pleadings,  affidavits,  briefs  or  other  papers  con- 
stituting the  record  in  original  proceedings  upon  which  the 
case  is  heard  in  this  court,  required  by  these  rules  to  be 
printed,  shall  be  allowed  as  costs,  and  taxed  in  bills  of  cost 
in  the  usual  mode. 

BULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the- 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the- 
whole  or  part  of  the  record,  as  may  be  required,  or  may 
produce  the  same  duly  certified,  without  such  order.  If 
the  attorney  of  the^  adverse  party  be  absent,  or  the  fact  of 
the  alleged  error  or  defect  be  disputed,  the  suggestion,  ex- 
cept when  a  certified  copy  is  produced  at  the  time,  must  be 
accompanied  by  an  affidavit  showing  the  existence  of  the 
error  or  defect  alleged. 

BUI.B  VIII. 

Exceptions  or  objections  to  the  transcript,  statement,  the 
nndertaJcing  on  appeal,^  notice  of  appeal,  or  to  its  service  or 
proof  of  service,  or  any  technical  exception  or  objection  to 
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the  record  affecting  the  right  of  the  appellant  to  be  heard 
on  the  points  of  error  assigned,  which  might  be  cured  on 
suggestion  of  diminution  of  the  record,  must  be  taken  at 
the  first  term  after  the  transcript  is  filed,  and  must  be  noted 
in  the  written  or  the  printed  points  of  the  respondent,  and 
filed  at  least  one  day  before  the  argument,  or  they  will  not 
be  regarded. 

RULE  iz. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substsituted  in  the  suit 
by  suggestion  in  writing  to  the  court  on  the  part  of  such 
representative,  or  any  party  on  the  record.  Upon  the  entry 
of  such  suggestion,  an  order  of  substitution  shall  be  made 
and  the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 

1.  The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  first  day  of  the  term,  unless  by  written  consent 
of  the  parties;  provided,  that  all  civil  cases  in  which  the 
appeal  is  perfected,  and  the  statement  settled,  as  provided 
in  Rule  II,  and  the  transcript  is  not  filed  before  the  first 
day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  respondent,  upon  the  filing  of  the  transcript. 

2.  When  the  transcript  in  a  criminal  cause  is  filed,  after 
the  calendar  is  made  up,  the  cause  may  be  placed  therein 
at  any  time,  on  motion  of  the  defendant 

8.  Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  with  the  clerk. 

RULE  XI. 

1.  At  least  six  days  before  the  argument,  the  appellant 
Tshall  furnish  to  the  respondent  a  printed  copy  of  his  points 
and  authorities,  and  within  two  days  thereafter  the  respond- 
ent shall  furnish  to  the  appellant  a  written  or  printed  copy 
of  his  points  and  authorities. 

2.  On  or  before  the  calling  of  the  cause  for  argument 
<3ach  party  shall  file  with  the  clerk  his  printed  points  and 
authorities,  together  with  a  brief  statement  of  such  of  the 
facts  05  are  necessary  to  explain  the  points  made. 
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3.  The  oral  argument  may,  in  the  discretion  of  the  court, 
be  limited  to  the  printed  points  and  authorities  filed,  and  a 
failure  by  either  party  to  file  points  and  authorities  under 
the  provisions  of  this  rule,  shall  be  deemed  a  waiver  by 
such  party  of  the  right  to  orally  argue  the  cause. 

4.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  oral  argument,  except  by  special  permission  of  the 
court,  but  each  defendant  who  has  appeared  separately  in 
the  court  below,  may  be  heard  through  his  own  counsel. 

5.  At  the  argument,  the  court  may  order  printed  briefs  to 
be  filed  by  counsel  for  the  respective  parties  within'  such 
time  as  may  then  be  fixed. 

6.  In  criminal  cases  it  is  left  optional  with  counsel  either 
to  file  written  or  printed  points  and  authorities  or  briefs. 

RULE  XII. 

In  all  cases  where  a.  paper  or  document  is  required  by 
these  rules  to  be  printed,  it  shall  be  printed  upon  similar 
paper,  and  in  the  same  style  and  form  (except  the  ifumber- 
mg  of  the  folios  in  the  margin),  as  is  prescribed  for  the 
printing  of  transcripts. 

BHLE  XIII. 

Besides  the  original,  there  shall  be  filed  ten  copies  of  the 
transcript,  briefs  and  points  and  authorities,  which  copies 
shall  be  distributed  by  the  clerk. 

SUI.E  xrv. 
All  opinions  delivered  by  the  court,  after  having  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

RULE  XT. 

All  motions  for  a  rehearing  shall  be  upon  petition  in 
writing,  and  presented  within  ten  days  after  the  final  judg- 
ment is  rendered,  or  order  made  by  the  court,  and  -publica- 
tion of  its  opinion  and  decision,  and  no  argument  will  be 
heard  thereon.'  No  remittitur  or  mandate  to  the  court  below 
shall  be  issued  until  the  expiration  of  the  ten  days  herein 
provided,  and  decisions  upon  the  petition,  except  on  special 
order. 

BULE  XVI, 

Where  a  judgment  is  reversed  or  modified,  a  certified 
copy  of  the  opinion  in  the  case  shall  be  transmitted,  with 
the  remittitur,  to  the  court  below. 
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EULE  XVII. 

No  paper  shall  be  taken  from  the  court  room  or  clerk's 
office,  except  by  order  of  the  court,  or  of  one  of  the  ju8tice8. 
!N'o  order  will  be  made  for  leave  to  withdraw  a  transcript 
for  examination^  except  upon  written  consent  to  be  filed 
with  the  clerk. 

BUI.E  xvin. 

No  writ  of  error  o!r  certiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  cause  for 
issuing  the  same. 

BUIiE   XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a 
supersedeas.  The  bond  or  undertaking  shall  be  substan- 
tially the  same  as  required  in  cases  on  appeal. 

«  BULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirly  days,, 
unless  otherwise  specially  directed. 

BULB  XXI. 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings- upon  a  writ  of  error. 

BULE  xxn. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 

BULE  xxm. 

Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  triaV 
will  be  heard  at  any  r^ular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When- 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  days'  notice  will  be  required  for  each 
fifty  miles,  or  fraction  of  fifty  miles,  from  Carson. 

BULE   XXIV. 

In  all  cases  where  notice  of  a  motion  is  necessary,  unless, 
for  good  cause  shown,  the  time  is  shortened  by  an  order  of 
one  of  the  justices,  the  notice  shall  be  five  days. 
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[892.] 

JULIA  A.  BLAISDELL  et  al..  Respondents,  v.  HEIS- 
TER  STEPHENS  et  al.,  Appelulnts. 

Tom  LiABiLiTT — ^Whjbn  DOBS  NOT  BxisT. — Where  two  or  more  parties  act 
each  for  himaelf,  in  producing  a  reault  Injurlons  to  plaintiff,  they  can  not 
be  held  Jointly  liable  for  the  acts  of  each  other. 

Iran — ^iNJTTRcnoR — Babkuxiit — ^Dbaikaob. — The  owner  of  upper  land,  who 
has  for  more  than  Ato  years  enjoyed  the  privilege  of  running  the  waste 
water  used  from  artificial  sources  for  the  purpose  of  irrigating  his  land, 
does  not  acquire  an  easement  to  run  the  same  over  the  lower  lands  1& 
SQch  unreasonable  or  unnatnral  quantities  as  to  damage  the  property  of 
such  lower  land-owners,  and  an  injunction  will  issue  to  prevent  such 
injury   althou^    the   parties   enjoined   are   not   Jointly    liable   for   the 


Appeai#  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  sufficiently  appear  in  the  opinion. 

B.  M.  Clarke,  for  Appellants: 

I.  The  defendants  are  in  no  sense  joint  wrong-doers. 
Their  acts  were  several  and  distinct.  There  was  no  co-oper- 
ation or  concert  of  action  between  them.     (2  HiUiard  on 

Ner.  Vol.  XIV.— 2. 
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Torts,  p.  247,  sec  10 ;  19  Johnson,  381 ;  26  Pa.  482 ;  57  I<L 
142.) 

II.  The  right  of  drainage  is  an  incident  to  the  ownership 
of  land  and  the  defendants  had  the  undoubted  right  to  its 

'exercise  and  enjoyment,  so  long  as  they  allowed  the  water 
to  take  its  natural  course.  (Angell  on  Water  Courses,  sees. 
108  a,  108  c,  108  d;  Washb.  306;  1  Beasley,  280.) 

III.  The  right  of  easement  and  servitude  for  drainage 
may  be  acquired  by  prescription  or  adverse  user;  and  as 
more  than  five  years  adverse  ^user  is  shown,  defendants*' 
right  is  established.  {Earl  v.  De  Hart,  1  Beasley,  285; 
Angeli,  sees.  108  h,  108  j,  206  a,  372;  13  N.  H.  467;  5 
Metcalf,  253.) 

IV.  The  defendants  could  not  be  sued  for  the  injury 
which  was  occasioned  by  the  waste  water  from  the  lands  of 
other  parties. 

Thomas  E,  Hay  don,  for  Respondents: 

I.  The  only  question  in  this  case  is  one  of  law,  whether 
the  maxim,  "8ie  utere  tuo  ut  aHemira  non  Ice  das,"  applies  to 

this  case. 

II.  A  party  has  no  right  to  use  any  more  water  than  is 
sufficient  to  irrigate  his  own  land.  {Barnes  v.  Sabron,  10 
Nev.  212.)     The  claim  of  prescriptive  title  can  only  be  ac- 

.  quired  by  some  beneficial  use  or  purpose.  (  Weaver  v.  Eureka 
Lake,  15  Cal.  271;  McKinney  v.  Smith,  21  Id.  374.)  De- 
fendants had  no  right  or  beneficial  interest  in  the  water  after 
it  passed  their  land,  and  plaintiffs  acquired  no. prescriptive 

'right  to  continue  the  use  of  such  surplus  water.  {Hanson 
Y.  McCue,  ^2  Csl.  303.) 

III.  A  ditch  owner  is  responsible  for  any  injury  that  is 
•  caused  by  want  of  due  care  in  the  construction  or  manage- 
ment of  his  ditch.     {Tenncy  v.  Miners'  Ditch  Cq,,  7  CaL 

.  339 ;  Wolf  V.  St.  Louis  Water  Co.,  10  Id.  541 ;  Hoffm^m  v. 
Tuolumne  Water  Co.,  10  Id.  413 ;  Angell  on  Water  Courses, 
sec  336 ;  Bailey  v.  Mayor  of  New  York,  3  Hill,  531.  Lead- 
-ing  Cases  on  Mines,  Minerals,  etc.,  747,  748;  S.  &  Red. 
on  Negligence,  sees.  576-81,  and  note.  3;  Baird  v.  William' 
son,  15  C.  B.  (N.  S.)  376 ;  Eastman  v.  Amoskeag  Co.,  44  N. 
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H.  143 ;  Hilliard  on  Remedies,  462-3,  sec.  3  a,  4;  1  Hilliard 
on  Torts  (3  ed.),  606-608,  sees.  16-18.) 

IV.  This  is  a  suit  in  equity.  (Lake  v.  Tolles,  8  Nev.  286 ; 
Tan  Vliet  v.  Olin,  4  Nev.  95 ;  Mintvrn  v.  Hayes,  2  Cal.  590 ; 
Smith  V.  Rowe,  4  Id.  6 ;  Tuolumne  Water  Co.  v.  Chapman-y  8 
Id.  392 ;  Goode  v.  Smith,  13  Id.  84 ;  Koppikus  v.  Stat.  Cap. 
Com.,  16  Id.  248.) 

V.  The  principle  of  "iStc  uiere  tuo  vi  aliemim  non  loedas" 
is  applicable  to  ditch  owners,  but  does  not  apply  to  ditches 
for  irrigating  purposes.  {Richardson  v.  Kier,  34  Cal.  63; 
Richardson  v.  Kier,  37  Id.  263 ;  Gregory  v.  Nelson,  41  Id. 
278.)    • 

Boigrdman  &  Varian,  also  for  Eespondents. 

By  the  Court,  Hawley,  J. : 

The  plaintiffs,  as  owners  of  a  drain  ditch  constructed  in 
1876,  brought  this  action  to  recover  damages  against  de- 
fendants for  wrongfully  flowing  waste  water  from  their 
lands  to  the  injury  of  plaintiffs'  ditch,  and  for  an  injunction 
to  restrain  such  wrongful  flowing  of  waste  water.  At  the 
close  of  plaintiffs'  testimony  the  defendants  moved  for  a 
nonsuit  upon  the  ground,  among  others,  that  it  did  not  ap- 
pear that  the  injury  complained  of  "was  the  result  of  the 
joint  or  concurrent  act  of  the  defendants."  This  motion 
was  overruled.  The  cause  was  tried  before  a  jury  to  whom 
special  issues  were  sumitted.  The  jury  answered  the 
special  issues,  and  also  found  a  general  'verdict  in  favor  of 
the  plaintiffs,  assessing  the  damages  at  fifty  dollars.  Both 
parties  moved  for  judgment  upon  the  special  issues  found 
by  the  jury.  The  court  gave  judgment  in  favor  of  the 
plaintiffs,  and  the  defendants  appeal. 

From  the  issues  found  by  the  jury  it  appears  that  the 
"waste  water  from  the  defendants'  lands  and  irrigating 
ditches"  did  flow  into  plaintiffs'  drain  ditch  and  that  the 
'waste  water  from  the  lands  and  irrigating  ditches  of  Henry 
Weston  and  Mary  Wall  also  flowed  into  plaintiffs'  drain 
•ditch.  The  waste  water  from  the  lands  and  ditches  of  the 
defendants  has  flowed  upon  the  land  drained  and  inter- 
sected  by   the  drain   ditch   of  plaintiffs  ever  since   1864. 


20  Blaisdell  v.  Stephens.  [Sup.  Ct. 


Opialon  of  the  Court — Hawley,  J. 


With  the  exception  of  the  eighth  day  of  May,  1877,  no 
more  waste  or  drainage  water  flowed  from  the  lands  and 
ditches  of  the  defendants  than  in  previous  years.  The  de- 
fendants ^^own,  occupy  and  irrigate  separate  and  distinct 
tracts  or  parcels  of  land  each  in  his  own  right."  They 
have  no  drain  ditch  which  they  use  together  in  common. 
The  defendant  Sessions  in  1876  constructed  a  drain  ditch 
leading  from  his  land  to  the  Truckee  river  of  sufficient  ca- 
pacity to  carry,  and  it  did  carry,  all  the  waste  water  brou^t 
or  used  by  him  on  his  land  with  exception  of  the  eighth 
day  of  May,  1877. 

The  jury  failed  to  find  whether  the  defendants,  or  either 
of  them,  used  any  more  water  upon  their  land  than  was 
proper  and  necessary,  to  irrigate  the  same,  but  did  find  that 
each  defendant  used  proper  and  reasonable  methods  of  ir- 
rigation.    The  plaintiff,  Henry  Stephens,  had  dams  across 
the  slough  or  channel,   in  which  waste  or  surplus  water 
from  the  lands  of  defendants'  flowed,  and  turned  the  water 
out  upon  his  lands  to  irrigate  the  same.     The  grantors  of 
the    plaintiff,  Henry  Stephens,  appropriated,  claimed  and 
used  the  waste  water  flowing  from  the  lands  of  defendants- 
for  irrigating  purposes.     The  plaintiff.  Pine,  upon  the  land 
of  the  plaintiff,  Blaisdell,  used  the  waste  or  surplus  water 
flowing  from  the  lands  of  Henry  Stephens,  for  irrigating 
purposes.     The  waste  water  flowing  from  the  lands  of  de- 
fendants  flowed   upon   the   lands   of  the  plaintiff,    Henrv 
Stephens,  in  a  natural  channel  or  slough,  and  he  turned 
the  water  out  of  said  channel  upon  his  land.     The  waste 
water  flowing  from  the  lands  of  defendants,  after  passing^ 
over  the  lands  of  the  plaintiff,  Henry  Stephens,  flowed  into 
an  artificial  ditch  constructed  upon  the  lands  of  the  plain- 
tiff,  Blaisdell,  and  thence  into  the  drain  ditch  of  the  plain- 
tiffs.    The  plaintiffs'  ditch  was  damaged  to  the  extent  of  sev- 
enty-five dollars. 

The  jury  did  not  know  how  much  it  was  damaged  by  the 
water  flowing  from  the  lands  of  Mary  Wall  and  Henry 
Weston,  but  found  that  it  was  damaged  fifty  dollars  by  the 
water  flowing  from  the   lauds  of  defendants  and  twenty- 
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five  dollars  by  the  "waste  water  flowing  from  plaintiffs' 
lands." 

It  does  not  appear  from  the  evidence  that  the  defend- 
ants acted  in  concert,  or  that  the  act  of  either  in  any 
manner  produced  the  act  of  the  other. 

We  are  of  opinion  that  the  motion  for  a  nonsuit  ought 
to  have  been  sustained.  • 

The  general  principle  is  well  settled  that  where  two  or 
more  parties  act,  each  for  himself,,  in  producing  a  result  in- 
jurious to  plaintiff,  they  can  not  be  held  jointly  liable  for  the 
acts  of  each  other.  (Ferguson  v.  Terry,  1  B.  Mon.  96 ;  Par- 
tenheimer  v.  Van  Order,  20  Barb.  479 ;  Guille  v.  Swan,  19 
Johns.  381 ;  Bard  &  W enrich  v.  Yohn,  26  Pa.  St.  482 ;  Liiile 
Schuykill  Navigation  Railroad  and  Coal  Company  v.  Rich- 
ards, 57  Id.  142.) 

The  case  last  cited  is  certainly  analogous  to  the  case  at 
bar.  There  the  suit  was  brought  for  damages  to  a  dam  filled 
by  deposits  of  coal  dirt  from  different  mines  on  the  stream 
above  the  dam,  and  the  plaintiffs  ought  to  hold  the  defend- 
ant liable  for  the  whole  damages  caused  by  the  deposits. 
Speaking  of  the  results  that  would  follow  if  the  defendant 
was  held  liable  for  the  acts  of  others,  the  supreme  court 
say:  "It  is  immaterial  what  may  be  the  nature  of  their 
several  acts,  or  how  small  their  share  in  the  ultimate  injury. 
If,  intsead  of  coal  dirt,  others  were  felling  trees  and  suffer- 
ing their  tops  and  branches  to  float  down  the  stream,  finally 
finding  a  lodgment  in  the  dam  with  the  coal  dirt,  he  who 
threw  in  the  coal  dirt  and  he  who  felled  the  trees  would  each 
be  responsible  for  the  acts  of  the  other.  In  the  same 
manner  separate  trespassers  who  should  haul  their  rubbish 
upon  a  city  lot,  and  throw  it  upon  the  same  pile,  would  each 
be  liable  for  the  whole,  if  the  final  result  be  the  only  cri- 
terion of  liability.  But  the  fallacy  lies  in  the  assumption 
that  the  deposit  of  dirt  by  the  stream  in  the  basin  is  the 
foundation  of  liability.  It  is  the  immediate  cause  of  the 
injury,  but  the  ground  of  action  is  the  negligent  act  above. 
The  right  of  action  arises  upon  the  act  of  throwing  the  dirt 
into  the  stream — this  is  the  tort,  while  the  deposit  below  is 
odIv  a  consequence,     The  liability,  therefore,  began  above 
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with  the  defendant's  act  upon  his  own  land^  and  this  act  wa» 
wholly  separate  and  independent  of  all  concert  with  others. 
His  tort  was  several  when  it  was  committed,  and  it  is  diffi- 
cult to  see  how  it  afterwards  became  joint,  because  its  con- 
sequences united  with  other  consequences.  The  union  of 
consequences  did  not  increase  his  injury.  If  the  dirt  were 
deposited  mountain  high  h^  the  stream,  his  dirt  filled  only 
its  own  space,  and  it  was  made  neither  more  nor  less  by 
the  accretions."  In  this  case,  the  right  of  action  arises,  if 
at  all,  upon  the  act  of  allowing  the  waste  water  to  run  into 
the  slough  from  the  land  of  the  defendants.  This  is  the 
tort  The  damage  to  the  drain  ditch  below  is  only  a  con- 
sequence.  The  act  of  defendant,  Sessions,  in  allowing  the 
waste  water  to  run  from  his  land  was  separate  and  inde- 
pendent  from  the  act  of  defendant,  Stephens,  in  allowing  the 
waste  water  to  run  from  his  land,  and  neither  of  them  could 
be  held  liable  in  damages  for  the  wrongful  acts  of  the  other. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  triaL 

RESPONSE  TO  PETITION  FOE  BEHEARING. 

By  the  Court,  Hawxey,  J. : 

A  re-examination  of  all  the  testimony  contained  in  the 
transcript  strengthens  the  convictions  expressed  in  the 
former  opinion,  that  "it  does  not  appear  from  the  evidence 
that  the  defendants  acted  in  concert,  or  that  the  act  of 
either,  in  any  manner,  produced  the  act  of  the  other.'' 
This  being  true,  it  follows,  for  the  reasons  stated  in  our 
former  opinion,  that  the  action  at  law  can  not  be  sustained 
as  against  both  defendants.  A  rehearing  was  granted,  prin- 
cipally upon  the  ground  that — conceding  the  correctness  of 
the  views  expressed  in  the  opinion — it  might  not  necessarily 
follow  that  the  nonsuit  should  be  granted  as  against  both 
defendants.  The  plaintiffs  might  have  the  right  to  dismiss 
as  to  one  of  the  parties  and  proceed  against  the  other. 
This  question,  however,  has  not  been  relied  upon  by  the 
respondents. 

We  are  asked  to  decide  the  equitable  rights  of  the  re- 
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spective  parties,  and  determine  whether  or  not,  upon  the 
facts  disclosed  in  the  record,  the  plaintiffs  are  entitled  to* 
an  injunction. 

The  respondents  admit,  as  the  authorities  declare,  that, 
the  owner  of  an  upper  tract  of  land  has  an  easement  in  the 
lower  tracts  to  the  extent  of  the  natural  flow  of  water  from 
the  upper  to  and  upon  the  lower  tract  of  land. 

It  is  unnecessary  to  discuss  the  important,  delicate  and 
interesting  questions  that,  under  the  improved  methods  of 
irrigation  and  improvement  of  agricultural  lands,  are  liable 
to  be  raised  as  to  the  general  right  of  the  owner  of  an  upper 
tract  of  land  to  flow  the  waste  or  surplus  water  used  for 
irrigation  from  artificial  means  upon  the  lower  lands  of  his 

neighbors.     So  far  as  the  present  case  is  conoemed,  it  only 
presents  the  single  question,  whether  the  owner  of  the  upper 
land,  who  has  for  more  than  five  years  enjoyed  the  undis- 
turbed privil^e  of  running  the  waste  waters  used  from 
artificial  sources  for  the  purpose  of  irrigating  his  land^- 
thereby  acquires  an  easement  by  prescription  to  nm  the 
same  over  the  lower  lands  in  such  unreasonable  and  unnatu- 
ral quantities  as  to  damage  a  drain  ditch  recently  constructed, 
by  parties  owning  land  below  him,  for  the  pui-pose  of  carry- 
ing off  such  surplus  or  waste  water,  as  well  as  the  waste 
water  used  in  irrigating  their  own  land. 

The  jury  found,  as  stated  in  the  former  opinion,  that,, 
with  the  exception  of  the  eighth  of  May,  no  more  water 
flowed  from  defendants'  lands  than  in  previous  years,  and 
although  they  failed  affirmatively  "to  find  whether  the  de- 
fendants, or  either  of  them,  used  any  more  water  upon  their 
land  than  was  proper  and  unnecessary  to  irrigate  the  same,'^ 
yet  their  other  findings  would  seem  to  imply  such  to  be  the 
fact  But,  be  that  as  it  may,  the  court,  in  its  judgment  and 
decree,  did  expressly  find  that,  on  the  eighth  of  May,  the 
defendants  did  allow  an  "inordinate  quantity"  to  flow 
down  over  plaintiffs'  lands.  There  is  ample  testimony  to- 
sustain  this  finding. 

Under  the  decree  the  defendants  are  permitted  to  irrigate 
their  lands  by  all  reasonable  use  of  the  waters  and  by  all 
convenient  methods  or  systems  of  irrigation,  and  are  only 
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bound  to  80  regulate  the  enjoyment  of  this  right  "as  not 
to  materially  injure  the  drain  ditch  of  plaintiffs  below  their 
respective  lands." 

We  are  of  opinion  that  upon  the  facts  disclosed  by  the 
record  the  plaintiffs  are  certainly  entitled  to  the  injunction 
AS  decreed  by  the  court.  Upon  a  review  of  the  questions 
involved  in  this  case  we  are  also  of  the  opinion  that  re- 
rspondents  should  be  allowed,  within  fifteen  days  after  the 
filing  of  the  remittitur  herein,  if  they  so  desire,  to  remit 
the  judgment  for  damages,  and  if  so  remitted  then  the  de- 
fcree  ordering  an  injunction  should  remain.  Otherwise  a 
new  trial  must  be  granted. 

The  judgment  of  the  district  court,  in  so  far  as  it  awards 
<lamages  against  the  defendants,  is  reversed,  and  the  cause 
Temanded  for  such  further  proceedings  as  are  indicated  in 
this  opinion  would  be  proper. 

The  costs  of  this  appeal  to  be  taxed  against  respondents. 


[No.  89e.i 

JAMES  HUNTER  &  CO.  et  ai..  Respondents,  v. 
TRUCKEE  LODGE,  No.  14,  I.  O.  O.  F.  et  al.. 
Appellants. 

SfoTiON  FOB  New  Trial — ^Waives  of  Notice — ^Tiiib  to  Move  fob  New 
Tbial.. — Service  of  a  statement  on  appeal  la  a  waiver  of  written  notice 
of  the  filing  of  findings  of  the  court,  and  in  such  a  case  a  notice  of  in- 
tention to  move  for  a  new  trial  must  be  filed  within  ten  days  after  the 
service  of  statement.      (Corhett  v.  Stoift,  6  Nev.  194,  affirmed.) 

.Mechanics'  Lien  Law — Libebau.t  Constbueo. — ^Tbe  lien  law  is  to  be  lib- 
erally construed.  A  substantial  compliance  with  its  provisions  is  all 
that  is  required.  {Skyrme  v.  Occidentai  M.  A  M.  Co.,  8  Nev.  219, 
affirmed.) 

Idem — Time  foe  Filino  Notice. — ^Tbe  lien  claimant  Is  only  required  by 
the  statute  to  file  his  notice  before  the  expiration  of  thirty  days  after 
the  completion  of  the  building. 

Idem — Fobeclosube — Rights  of  Intebvenobs. — Intervenors  are  connected 
with  the  proceeding  to  foreclose  plaintiffs'  lien,  by  force  of  the  statute, 
when  the  action  is  commenced  and  notice  thereof  is  published.  The 
liens  may  be  proved  without  any  formal  intervention. 

Idem — Altbbation  of  Rscobd — Dbsceiption  of  Pbemises. — M.  and  D.  filed 

a  notice  of  lien  and  described  the  premises  as  being  in  lot  9  in  a  certain 

block.     After  the  notice  was  recorded,  but  before  the  time  had  elapsed 

for 'filing,  they  were  permitted  to  change  the  number  of  the  lot  in  the 
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notice  and  upon  the  record :  Held,  It  appearing  that  no  fraud  was  In* 
tended,  and  the  notice  otherwise  containing  a  good  description  of  the- 
piemiaes,  that  such,  alteration  did  not  affect  the  ralidity  of  the  notice. 

Patxxnts  to  Contbactob — Must  bb  Pleadbd  by  Dbpendant. — Before  the- 
defendant  can  avail  himself  of  the  fact,  if  it  be  a  defense,  that  he  had. 
paid  all  that  he  agreed  to  pay,  befbre  notice  of  the  claims  of  third ,  par- 
ties, he  must  allege  and  prove  the  fact. 

IDBM — ^NOT  ▲  Dkfinse — RIGHTS  or  SUB-coNTiACTORS. — In  coustruing  the 
lien  law  (Stat.  1876,  122)  the  court,  upon  rehearing,  held,  that  the 
legislature  intended  to  give  sub-contractors  and  material-men  direct 
liens  upon  the  premises  for  the  vahie  of  their  labor  and  materials,  regard- 
less of  payments  on  the  principal  contract  made  prior  to  the  time  within 
which  the  law  requires  notice  of  their  claims  to  be  recorded. 

COXSTRVCTION  OF  STATUTZ  ADOPTBD  TBOM   ANOTRBB   StATB — ^PKBStrMPTION. — 

The  rule  that  where  a  statute  has  received  a  judicial  construction  In  an- 
other state.  dIscQssed:  Held,  that  the  decision  of  another  state  can  not 
be  presumed  to  be  known  to  the  legislature  of  this  state,  antecedent  to 
its  official  publication. 

Appeal  from  the  District  Court  of  the  Second  Judicial- 
District,  Washoe  County. 

The  facts  appear  in  the  opinion* 

Robert  M.  Clarke,  for  Appellants : , 

I.  The  alteration  of  Manning  &  DucVs  notice  was  an 
unlawful  act,  Stat  1871,  75,  and  could  not  confer  any 
rights  upon  the  claimants.  It  was  a  new  notice  and  was 
never  sworn  to. 

II.  The  liens  were  filed  before  the  completion  of  the 
building.  This  was  premature  and  unauthorized.  (Stat. 
1875,  122.) 

III.  Boyd  &  Courtois'  notice  of  lien  did  not  show  that 
materials  were  used  or  furnished  for  the  building.  It 
should  have  been  excluded.  {Houghton  v.  Blake,  5  Cal. 
240;  Bottondy  v.  Grace  Church,  2  Id.  90.) 

IV.  The  lien  claimants,  other  than  plaintiff,  did  not 
comply  with  the  law  in  bringing  suits  within  six  months. 
Their  liens  can  not  therefore  bind  the  property.  Com- 
mencing proceedings  means  commencing  suits  and  issuing 
summons.  (6  Nev.  290;  10  Cal.  240;  18  Dl.  318.)  The 
filing  of  a  petition  for  intervention  is  a  superfluous  act  (6 
Xev.  291 ;  8  Id.  236 ;  14  Cal  127.) 
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V.  Our  lien  law  was  borrowed  from  California,  Stat  Cal. 
1867-8,  689,  and  unless  the  complaint  shows  that  the  owner 
of  the  building  was  indebted  to  the  contractor  when  actual 
•or  constructive  notice  was  given  of  his  claim,  it  fails  to 
tstate  facts  sufficient  to  constitute  a  cause  of  action.  (49 
Cal.  185;  51  Id.  423.) 

VI.  The  presumption  is  that  this  law  was  adopted  as  in- 
terpreted by  the  supreme  court  of  California.  The  question 
of  actual  knowledge  or  learning  of  the  legislature  is  never 
considered  when  we  seek  to  arrive  at  their  intent  in  the  con- 
struction of  a  law.  Therefore,  it  is  immaterial  whether  our 
legislature  knew  of  the  interpretation  by  the  courts  of  Cali- 
fornia of  the  act  in  question  previous  to  its  adoption.  If 
the  rule  shall  prevail  it  must  rest  upon  a  l^al  presumption, 
whatever  may  be  the  reason  for  such  presumption.  The 
"books  lay  down  the  rule  in  question,  without  any  qualifica- 
tion as  to  the  time  of  the  construction  or  its  publication. 

(Cooley  Const.  Law,  52;  2  Nev.  206;  5  Id.  24;  7  Id.  23;  8 
Id.  320.)  The  highest  tribimals  of  a  country  are  presumed 
to  have  correctly  understood  their  own  laws,  and  having 
construed  them,  comity  and  prudence  alike  require  the 
adopting  state  to  take  that  construction  as  sound  and  cor- 
rect. Hence  results  the  duty  of  the  law  makers  who  adopt 
the  law,  if  fiiey  desire  to  avoid  the  consequences  of  the 
rule,  to  provide  in  terms  for  an  independent  construction  of 
the  law.  The  true  reason  for  the  rule  is  found  in  the  wants 
and  necessities  of  the  people  of  the  state  where  a  law  is  in- 
troduced. The  law  is  passed  because  it  is  necessary.  It 
takes  effect  immediately  upon  its  passage.  The  wisest 
Solon  is  but  an  imperfect  draughtsman  of  legislative  enact- 
ments. To  frame  a  perfect  law  upon  any  important  sub- 
ject, and  one  that  will  leave  no  room  for  construction,  re- 
quires more  skill,  more  wisdom  and  learning  than  is  com- 
monly attributed  to  our  legislators.  Most  statutes  are  full 
of  imperfections,  yet  the  community  must  act  upon  them; 
men  must  r^^late  their  most  important  concerns  in  con- 
formity with  them.  In  so  doing,  the  law  says  they  are  en- 
titled to  have  something  whereby  to  guide  their  conduct 
They  have  a  right  to  rely  upon  rules  of  construction  estab- 
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lished  by  the  law  of  the  land.  If  this  be* the  true  reason 
of  the  rule,  it  follows  that  it  can  not  be  affected  by  the  pub- 
lication of  thfe  decision  in  authentic  form  previous  to  the 
•enactment  of  the  law. 

Thomas  E.  Haydon,  for  Bespondents : 

I.  Appellants  waived  their  right  to  move  for  a  new  trial 
by  not  acting  upon  their  actual  notice  of  the  decision  of  the 
<50urt.     (6  Nev.  195.) 

II.  The  mechanics'  lien  law  must  be  liberally  construed. 
(8Nev.  236;  11  Id.  277.) 

III.  The  description  in  Manning  &  Duck's  lien  was  suffi- 
■cient,  without  the  alteration.  {Dickson  v.  Corbett,  11  Nev. 
277.) 

IV.  There  is  nothing  in  the  lien  law  which  requires  any 
notice  to  the  owners  or  that  limits  their  liability  to  the 
•contract  price.  The  owner  must  give  notice  to  the  sub- 
contractors that  he  will  not  be  liable  for  any  materials 
furnished  or  labor  done  by  them,  otherwise  he  is  bound. 
{Fuquay  v.  SUckney,  41  Cal.  583;  49  Id^  367;  Henry  v. 
TUson,  17  Vt  479.)  The  case  of  Renion  v.  Conley,  49  Cal. 
185,  is  ill  considered,  illogical  and  absurd.  It  is  true  when 
•one  state  adopts  a  statute  of  another  state,  it  adopts  also 
the  known  construction  of  such  statute  in  the  state  from 
which  it  is  borrowed.  The  language  of  the  books  generally, 
is  that  where  a  statute  has  a  known  construction,  resulting 
from  a  uniform  series  of  judicial  expositions,  then  it  is 
adopted  by  the  state  borrowing  with  the  construction  well 
settled  in  the  state  from  which  borrowed.  {Campbell  v. 
Quinlin,  3  Scam.  288.)  But  courts  do  not. always  follow 
this  rule  when  unsatisfied  with  the  reasoning  of  such  de- 
-cisions.  {MiUiken  v.  Sloat,  1  Nev.  680;  Van  Doren  v. 
Tjader,  1  Id.  394;  Galland  v.  Lewis,  26  Cal.  46.) 

Boardman  &  Varian,  and  W.  L,  Knox,  also,  for  Re- 
spondents : 

By  the  Court,  Beatty^  C.  J. : 

This -is  an  action  under  the  mechanics'  lien  law  of  1875 
{Stat  1875,  p.  122).    Jhe  plaintiffs,  and  interveners  were 
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sub-contractorB*  or  material-men  imder  Wood  &  Richards^ 
the  principal  contractors  for  the  erection  of  appellants' 
building.  The  judgment  of  the  district  court  was  in  favor 
of  the  lien  claimants,  and  the' appeal  is  from  the  judgment 
and  also  from  the  order  of  the  district  court  refusing  a  ne\r 
trial. 

The  motion  for  a  new  trial,  we  think,  was  properly  over- 
ruled upon  the  ground  stated  in  the  opinion  of  the  district 
judge.  The  decree  was  entered  October  13,  1876;  on  the^ 
eighteenth  of  October,  appellant  filed  and  served  a  state- 
ment  on  appeal,  and  its  notice  of  intention  to  move  for  a 
new  trial  was  not  filed  or  served  until  more  than  ten  days- 
thereafter.  On  the  principle  decided  in  Corbett  v.  Swift,  6 
Nev.  - 194,  the  service  of  the  statement  on  appeal  was  a 
waiver  of  written  notice  of  the  filing  of  the  findings  of  the 
court,  and  the  notice  of  intention  to  move  for  a  new  trial 
not  having  been  given  within  ten  days  thereafter  was  not  in 
time.  We  shall  therefore  consider  only  those  errors  whichi 
are  assigned  in  support  of  the  appeal  from  the  judgment. 

1.  The  lien  law  provides,  sec.  5,  that  every  person  claim- 
ing under  it,  except  the  original  contractor,  shall  file  a 
statement  of  his  claim  "within  thirty  days  after  the  com- 
pletion of  the  building."  In  this  case  all  the  notices  of 
liens  were  filed  before  the  completion  of  the  building,  and 
appellant  claims  that  this  was  not  a  sufficient  compliance 
with  the  law.  We  think  it  was.  The  law  is  to  be  liberally 
construed,  and  a  substantial  compliance  with  its  provisions- 
is  all  that  is  required.  (Skyrme  v.  Occidental  Co,,  8  Nev. 
239.)  The  meaning  of  the  statute,  and  all  that  it  requires, 
is  that  the  lien-claimant  shall  file  his  notice  before  the  ex- 
piration of  thirty  days  after  the  completion  of  the  building, 
not  that  he  must  decide  at  his  peril  exactly  when  it  i& 
finished  (a  thing,  that  it  would  often  be  impossible  to  do),, 
and  file  his  claim  within  the  ensuing  thirty  days.  There 
could  have  been  no  possible  object  in  such  a  requirement,, 
while  the  necessity  of  fixing  a  term  within  which  liens  of 
this  character  must  be  asserted  is  obvious.  It  may  be  true, 
as  counsel  contends,  that  a  sub-contractor's  claim  is  sub- 
ordinate to  that  of  the  principal  contractor,  and  that  neither 
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can  have  any  lien  unless  or  until  the  building  is  completed. 
But  if  this  were  conceded  it  would  not  not  necessarily  follow 
that  a  sub-contractor's  notice  of  intention  to  claim  a  lien 
would  be  void  if  filed  before  his  right  was  perfected  by  the 
completion  of  the  principal  contract.  If  both  things  are 
eesential  to  his  right  of  action  it  still  makes  no  difference 
which  is  done  first 

2.  It  is  claimed  that  the  interveners  in  this  case  failed  to 
•commense  proceedings  in  time.  The  statute  provides,  sec 
Sy  that  no  lien  shall  be  binding  for  a  longer  period  than  six 
months  after  the  same  is  filed  "unless  proceedings  be  com- 
menced in  a  proper  court  within  that  time  to  enforce  the 
same." 

This  action  was  commenced  less  than  six  months  after  the 
claims  of  interveners  were  filed,  and  the  plaintiffs  caused  the 
statutory  notice  to  other  claimants  to  be  duly  published. 
Each  of  the  intervenors  filed  his  petition  of  intervention  in 
the  case  within  six  months  after  his  claim  was  filed  for  record. 
But  appellant  contends  that  as  these  petitions  were  filed 
without  the  previous  leave  of  the  court  they  were  wholly  un- 
.authorized,  and  consequently  that  the  intervenors  never 
•connected  themselves  with  the  proceedings  until  the  day  of 
the  trial,  which  was  more  than  six  months  after  their  claims 
were  recorded. 

We  think  that,  if  it  had  been  necessary  for  the  intervenors 
to  file  petitions  in  order  to  connect  themselves  with  the  pro- 
ceeding, they  were  authorized  to  do  so  without  any  order  of 
•court,  for  the  statute  gave  them  the  absolute  right  to  inter- 
venue.  But  we  think  the  intervenors  were  connected  with 
the  proceeding  by  force  of  the  statute  from  the  moment  the 
action  was  commenced  and  notice  published  by  the  plaintiffs. 
The  action  was  a  proceeding  to  enforce  not  only  the  lien  of 
the  plaintiffs  but  all  the  recorded  liens.  The  holders  of 
those  liens  not  only  had  the  right,  but  they  were  obliged  to 
prove  up  their  claims  in  this  action,  or  be  held  to  have 
-iraived  them.  This  court  has  decided  (Elliott  v.  I  vers,  6  Nev. 
390),  that  in  these  cases  a  formal  intervention  is  unnecessary, 
jsnd  that  holders  of  recorded  liens  may  prove  them  without 
having  pleaded  them,  and  such  is  the  plain  meaning  of  the 
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statute.  It  was  intimated,  without  being  decided,  by  the 
supreme  court  of  California  (Mara  v.  McKay,  14  Cal.  129), 
that  a  lien  holder  would  be  barred  of  his  right  of  action  if 
he  failed  to  file  an  intenrention  before  the  lapse  of  six  months 
after  filing  his  lien  for  record ;  but  we  fail  to  see  any  good 
reason  for  so  holding.  If  the  commencement  of  the  first 
action  and  the  publication  of  the  statutory  notice  gives  the 
court  jurisdiction  to  determine  all  the  recorded  claims,  and 
if  the  determination  of  that  action  bars  all  claims  not  pre- 
sented, it  would  seem  that  the  holders  of  all  such  claims 
are  necessarily  connected  with  the  proceeding  from  the 
moment  of  its  institution.  This  construction  of  the  statute 
can  lead  to  no  possible  inconvenience,  and  is  in  accord  not 
only  with  its  letter  but  its  spirit,  which  is  to  afford  a  simple, 
inexpensive  and  summary  process  for  the  enforcement  of 
mechanics'  liens. 

3.  Manning  &  Duck's  notice  of  lien,  as  originally  filed 
and  recorded,  described  the  premises  to  be  charged  as  lot  9 
in  a  certain  block  in  Reno.  Before  the  time  for  filing  notice 
of  their  claim  had  elapsed  they  discovered  that  the  true 
description  of  the  premises  was  a  fraction  of  lot  10  in  the 
same  block.  The  recorder  permitted  them  to  change  the 
description  in  the  notice  already  filed,  and  made  a  corre- 
sponding change  in  the  book  where  it  was  recorded.  It  is 
claimed  that  it  was  error  to  admit  proof  of  this  claim. 
What  would  be  the  effect  of  such  an  alteration  if  there  was 
no  other  sufficient  description  of  the  premises,  or  if  it  was 
fraudulently  intended,  it  is  unnecessary  to  decide.  It  is 
sufficient  for  this  case  to  say  that  it  appears  from  the  state- 
ment that  no  fraud  was  intended  by  Manning  &  Duck,  and 
that  their  notice  contained  a  good  description  of  the  prem- 
ises without  reference  to  the  number  of  the  lot.  It  de- 
scribed the  building  of  the  defendant  situatd  on  a  certain 
block,  and  it  was  proved  that  defendant  had  but  one  build^ 
ing  on  that  block,  which  was  well  known.  The  court  found 
that  this  description  was  sufficient  to  identify  the  premised 
to  be  charged  with  the  lien,  and  that  is  all  the  statute  re* 
quires.  (Sec.  5.) 
.  4.  Objection  was  made  to  the  proof  of  Boyd  &  Courtois' 
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claim  on  the  ground  that  their  petition  of  intervention  did 
not  aver  that  the  materials  supplied  by  them  were  actually 
used  in  the  construction  of  the  building  of  defendant.  The 
objection  was  overruled,  and  this  is  assigned  as  error.  We 
have  already  decided  that  no  petitions  of  intervention  wero 
necessary.  Boyd  &  Courtois  hfltd  filed  a  sufficient  notice 
of  their  daim,  which  showed  among  other  things  that  the 
materials  charged  for  had  been  used  in  the  construction  of 
defendants'  building.  Under  that  recorded  notice  they  were 
entitled  to  prove  their  claim  without  any  additional  pleading. 

Finally.  It  is  contended  that  the  district  court  erred  in 
charging  defendants'  buildinjg  with  liens  in  favor  of.  sub- 
contractors exceeding  in  amount  the  sum  due  to  the  original 
contractors  when  defendants  first  had  notice  of  the  claims 
of  the  sub-contractors. 

It  does  not  affirmatively  appear  from  the  record  before 
us  that  less  was  due  to  the  principal  contractors  than  the 
amount  of  the  liens;  the  pleadings,  the  findings  of  the 
court  and  the  statement  on  appeal  are  silent  upon  this 
point.  The  complaint  alleges  that  the  original  contract 
price  of  the  building  was  nineteen  thousand  five  hundred 
dollars — more  than  the  aggregate  amount  of  the  liens — ^but 
fails  to  allege  that  any  part  thereof  remained  due  at  the 
time  the  liens  were  filed.  There  was  no  demurrer,  and  the 
answer  is  a  mere  general  denial  of  the  complaint  without 
any  affirmative  allegations  whatever.  It  will  thus  be  seen 
that  the  proposition  to  be  maintained  by  appellant  under 
this  assignment  is  that  tJie  judgment  is  erroneous,  because 
is  is  not  averred  in  the  complaint  that  anything  was  due  to 
the  principal  contractors  when  notice  was  given  of  the 
daims  of  .the  respondents.  This  involves  a  construction  of 
the  law  and  a  question  of  pleading.  In  order  to  pronounce 
the  judgment  erroneous  it  must  not  only  be  held  that  under 
the  law  there  can  be  no  lien  for  an  amount  greater  than  is 
due  from  the  owner  of  the  building  to  the  original  con- 
tractor, but  also  that  a  complaint  which  fails  to  all^e  that 
anything  wad  due  when  notice  of  the  sub-contractor's  daim 
was  given  is  so  fatally  defective  that  it  will  not  support  a 
judgment  in  favor  of  the  lien* 
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The  case  of  Renton  v.  Conley,  ^9  Cal.  187,  whieh  arose 

under  a  statute  from  which  ours  was  substantially  copie<i^ 

•seems  to  affirm  both  branches  of  the  proposition,  and  the 

decision  in  that  case  was  followed  in  Wells  v.  Cahn,  61  Cal. 

423.    We  think  these  decisions  go  too  far.    Conceding  their 

•correctness   as  to  the  rights  of  lien  claimants  under  the 

statute,  it  still  does  not  follow  that  the  rule  of  pleading  is 

as  they  assume  it  to  be.     They  give  no  reason  for  holding 

to  so  strict  a  rule,   and  they  are  professedly  based  upon 

■  earlier  California  decisions,  which  went  only  to  the  extent 

of  holding  that  it  was  a  good  defense  on  the  part  of  the 

•  owner  of  the  building  to  show  that  he  had  paid  the  original 

contractor,  in  good  faith  and  in  pursuance  of  his  contract, 

before  receiving  notice  of  the  sub-contractor's  claim.     (See 

13  Cal.  620;  16  Id.  126.)     The  doctrine  of  these  cases  is 

sufficiently   vindicated   by   allowing   to   the   owner  of  the 

building  the  advantage  of  his  defense,   when  he  himself 

:plead8  and  proves  it 

To  hold  that  the  plaintiff  and  intervenor  must  aver  that 
he  has  not  paid  the  original  contractor,  or  that  there  is  still 
'due  on  the  original  contract  an  amount  equal  to  the  aggre- 
gate of  their  liens,  would  be  inconsistent  with  the  whole 
tenor  of  the  law.     For,  as  we  have  seen,  an  intervenor  is 
not  required  to  file  any  complaint  or  petition  of  interven- 
tion,  the  evident  intention  of  he  law  being  that  his   re- 
'<X)rded  claim  shall  serve  the  purpose  of  a  complaint.     If, 
then,  a  statement  of  his  demand  which  comes  up  to  the  re- 
•quirements  of  the  statute  makes  out  a  prima  facie  case  for  a 
lienholder  who  intervenes  in  the  action,  there  would  seem 
to  be  no  reason  or  consistency  in  requiring  the  lienholder 
who  commences  the  action  to  allege  something  more.     He 
•could  not,  in  any  event,  be  required  to  make  an  allegation 
on   the  point  in  question  more  than   sufficiently  broad  to 
-cover  bis  own  daim,  and  then,  if  other  liens  were  proved 
"to  a  greater  amount  than  he  had  alleged  to  be  due  on  the 
original  contract  (as  we  have  held  they  might  be),  the  judg- 
ement would  be  open  to  the  same  objection  which  is  urged 
An  this  case. 

Our  opinion  is  that  it  was  the  intenti<Hi  of  the  legisla- 


Jan.  1879.]      Hunteb  v.  Tbuckee  Lodqic.  33 

Opinion  of  Beatty,  C.  J.,  for  rehearing. 

ture  to  give  to  material-men  and  sub-contractors,  claiming 
liens  under  the  law,  the  benefit  of  a  presumption  that  con- 
tracts made  with  the  original  contractor  were  authorized  by 
the  owner  of  the  premises,  and,  if  under  the  statute,  or 
under  the  constitution,  it  is  a  good  defense  for  the  owner 
to  show  that  he  has  paid,  in  good  faith  and  in  pursuance  of 
his  contract,  all  that  he  agreed  to  pay,  before  notice  of  the 
-claims  of  third  parties,  he  is  bound  to  aUeg^  and  prove  the 
fact. 

The  case  of  Renton  v.  Cordey,  supra,  was  decided  a  few 
months  before  our  present  lien  law  was  passed,  and  the 
rule  is  invoked  that  when  a  statute  of  another  state  has  re« 
<%ived  a  construction  before  its  adoption  here,  it  is  taken 
to  have  been  adopted  as  construed.  We  think,  however, 
the  rule,  even  if  it  had  been  more  strictly  adhered  to  in  this 
state,  would  scarcely  be  applicable  in  this  instance;  for  the 
case  in  question,  although  decided,  was  not  reported  before 
the  passage  of  our  law,  and  it  can  not  be  presumed  that  the 
l^slature  was  aware  of  the  decision. 

The  judgment  and  order  of  the  district  court  are  af- 
firmed. 

BESPONSE    TO    PEPITION  TOE    BEHEABIHrG. 

By  the  Court,  Bbatty^  C.  J. : 

This  case  was  originally  submitted  for  decision  without  a 
-veiy  full  or  satisfactory  argument  of  the  main  question  in- 
volved in  the  last  assignment  of  error  discussed  in  our  form- 
er opinion.  On  account  of  the  important  interests  depend- 
ing upon  a  correct  solution  of  that  question  we  felt  un- 
-willing  to  decide  it  without  a  fuller  argument,  and,  believ- 
iiig  that  the  appellant  was  not  entitled  imder  its  answer  to 
raise  the  point,  we  placed  our  decision  upon  that  ground. 
But,  a  rehearing  having  been  granted,  the  question  alluded 
to  has  been  thoroughly  discussed,  not  only  by  counsel  for 
the  parties,  but  also  by  counsel  interested  in  other  cases, 
and  we  no  longer  hava  any  motive  to  refrain  from  deciding 
it.  We  are  not  satisfied  that  t)ie  ground  upon  which  we 
based  the  conclusion  reached  in  our  former  opinion — the 
insufficiency  of  appellant's  answer — ^is  untenable;  but  since 

N«T.   Vol.  XIV.- 
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it  is  the  earnest  desire  of  all  parties  that  the  more  important 
question  as  to  the  rights  of  sub-contractors  and  material- 
men should  be  settled  by  an  authoritative  construction  of 
the  lien  law,  and  since  our  understanding  of  the  statute 
leads  us  to  the  same  conclusion  to  which  we  came  before, 
there  will  be  no  occasion  to  revert  to  the  question  of  plead- 
ing or  practice. 

The  re8pondents  are  sub-contractors  and  material-men^ 
and  the  law  under  which  they  claim  (Stats.  1875,  122),  is  in 
all  essential  respects  a  copy  of  the  California  lien  law  of 
1868.  (Cal.  Stats.  1867-8,  589.)  The  supreme  court  of 
that  state,  at  the  October  term,  1874,  decided  that,  under 
their  statute,  sub-contractors  and  material-men  have  no  lien 
except  to  the  extent  that  the  owner  of  the  building  is  indebt- 
ed to  the  principal  contractor  at  the  time  he  receives  notice  of 
their  claims.  (Renton  v.  Cordey,  49  Cal.  187.)  After  that 
decision  was  made,  but  before  the  publication  of  the  volume 
of  reports  in  which  it  appears,  our  legislature  adopted  the 
California  statute,  and  upon  the  authority  of  Renton  v. 
Conley,  and  another  case  in  which  it  was  followed  (Wells  v. 
Cahn,  51  Cal.  423),  counsel  for  appellant  claims  that  ou^ 
statute  must  receive  the  same  construction.  He  claims  this 
upon  the  ground :  1.  That  the  California  statute  was  cor- 
rectly construed  in  those  cases ;  and  2.  That  even  if  Renton 
V.  Conley  was  erroneously  decided,  ther,e  is  nevertheless  a 
conclusive  presumption  that  our  legislature,  in  adopting- 
the  statute,  intended  it  to  mean  what,  in  that  case^  it  had 
been  construed  to  mean. 

If  the.  second  of  these  propositions  is  true,  we  shall  have 
no  occasion  to  consider  the  first;  for  our  duty  ends  with 
ascertaining  and  giving  effect  to  the  intention  of  the  legis- 
lature, and  if  there  is  indeed  a  conclusive  presumption  that 
the  construction  given  to  the  law  in  Renton  v.  Conley  was 
adopted  along  with  the  statute,  it  becomes  a  mere  question 
of  curiosity  whether  that  case  was  correctly  decided.  We 
shall,  therefore,  inquire  in  the  first  place  whether  we  are 
bound  by  that  decision. 

The  rule  of  construction  relied  on  by  appellant  is  a  familiar 
one,  so  familiar  in  fact  that  scarcely  a  volume  of  decisions 
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of  the  younger  states  of  the  Union  can  be  found  in  which 
It  is  not  either  expressly  stated  in  tenns  more  or  less  exact 
or  tacitly  assumed  as  the  basis  of  decision.  From  this 
very  frequency  of  allusion  and  statement,  it  has  resulted 
that  the  rule  and  the  principle  upon  which  it  rests  have 
more  than  once  been  expressed  in  somewhat  unguarded  terms. 
But  generally,  if  not  always,  such  looseness  of  expression 
has  been  due  to  the  fact  that  the  circumstances  of  the  par- 
ticular case  did  not  call  for  greater  exactitude.  The  rule 
was  neither  misunderstood  nor  misapplied ;  and  it  was  stat- 
ed  with  sufficient  precision  for  the  case  in  hand,  though  in 
terms  too  unqualified  for  universal  application. 

As  an  example  in  illustration  of  this  statement,  we  may 
cite  what  was  said  by  this  court  in  McLane  v.  Abrams^  2 
Xev.  206:  "It  is  a  rule  of  construction,  too  familiar  to  re- 
quire the  citation  of  authorities,  that  where  one  state  adopts 
the  statute  of  another  it  is  adopted  with  the  construction 
placed  upon  it  by  the  highest  court  of  judicature  of  the 
state  from  which  it  is  taken.  The  reason  upon  which  this 
rule  rests,  gives  it  an  importance  and  weight  which  should 
not  be  disregarded  except  upon  the  most  urgent  reasons. 
When  the  legislature  of  one  state  adopts  the  laws  of  an- 
other, it  is  presumed  to  know  the  construction  placed  upon 
those  laws  in  the  state  from  which  they  are  adopted,  and 
therefore  that  it  adopts  the  construction  with  the  law,"  etc. 

Giving  to  this  language  its  full  and  literal  effect,  and  sup- 
posing it  to  be  subject  to  no  sort  of  qualification,  it  clearlj. 
sustains  the  position  of  appellant.  It  would  follow  that  we 
should  be  absolutely  bound  by  the  decision  o;f  Renton  v^ 
Conley,  even  if  it  had  been  rendered  but  a  day  before  and 
set  aside  the  day  after  our  statute  was  approved  by  the 
Governor.  But  nothing  is  better  settled  than  that  the  Ian- 
enage  of  every  opinion  is  to  be  understood  in  a  qualified 
sense — qualified,  that  is  to  say,  by  the  fact  of  the  case. 
It  is  a  decision  only  upon  those  facts,  and  so  far  as  it  tran- 
scends them  is  merely  dictum. 

Now,  in  McLane  v.  Ahrams,  the  court  was  considering  ft 
state  which  had  been  copied  from  the  laws  of  California 
terbaitm  nine  years  after  it  had  been  construed  by  the  su- 
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preme  court  of  that  state  and  seven  years  after  the  decision 
had  been  published  in  their  official  reports.     In  view  of 
these  facts  the  decision  in  that  case  lends  no  support  to  the 
position  of  appellant.     It  was,  indeed,  decided  by  implica- 
tion that  after  the  construction  of  a  statute  has  been  pub- 
lished for  seven  years  the  legislature  of  another  state,  adopt- 
ing the  statute,  will  be  presumed  to  have  known  such  con- 
struction.    But  even  this  was  a  question  not  mooted   in 
the  case,  and  it  is  clear  that  all  the  court  intended  to  decide 
was  that  when  there  is  reason  to  presume  that  a  legislature 
in   adopting  the   statute  of   another  state  knows  the  con- 
struction that  has  been  put  upon  such  statute  by  the.  high- 
est courts  of  the  state  from  which  it  is  borrowed,  that  con- 
struction is  presumed  to  have  been  adopted  along  with  the 
statute.     Stated  in  these  terms  there  can  be  no  objection  to 
the  rule,  and  undoubtedly  it  obtains  in  this  state   (see  1 
ISTev.  537;  2  Id.  206;  5  Id.  24;  7  Id."  27;  8  Id.  320),  but 
subject  to  at  least  one  important  exception,  viz:     "When 
the  language  of  a  statute  is  so  plain  it  will  admit  of  but 
one  construction,  we  can  not  give  it  another  and  absurd  one 
because  it  has  been  so  construed  in  another  state."      (1 
T^ev.  394.)      This  exception  affords  an  indication  of  the 
limits  within  which  the  rule  is  of  any  validity.     It  is  re- 
sorted to  only  as  a  means  of  discovering  the  intention  of 
the  legislature,  and  so  far  only  as  it  conduces  to  that  end 
is  it  allowed  any  force.    If  the  language  of  a  statute  leaves 
•no  room  for  construction,  its  operation  is  excluded,  and  so, 
likewise,  it  can  never  be  applied  where  the  only  reason  upon 
which  it  rests  totally  fails. 

In  this  view  it  becomes  important  to  ascertain  the  origin 
and  reason  of  the  rule. 

As  to  its  origin  it  is  undoubtedly  a  mere  adaptation  of 
the  rule  of  construing  statutes  that  were  re-enacted  after 
having  been  repealed,  or  after  having  expired  by  their  own 
limitations  or  become  obsolete.  In  such  cases  there  was 
a  natural  and  just  presumption  that  the  legislature  was  in- 
formed of  any  decision,  however  recent,  of  its  own  highest 
courts,  giving  a  construction  to  the  law  proposed  to  be  re- 
enacted,  and  there  was  a  further  and  very  cogent  presump- 


Jan.  1879.]      Htjntee  v.  Teuckeb  Lodge.  37 

Opinion  of  Beatty,  C.  J.,  for  rehearing. 


tion  that  if  it  had  wished  to  exclude  such  construction  it 
would  have  made  the  necessary  alteration  in  the  terms  of 
the  law.  According  it  has  long  been  settled  that  when  a 
state  re-enacts  one  of  its  own  laws,  substantially  in  its  orig- 
inal terms,  the  courts  of  that  state  will  continue  to  con- 
strue the  law  after  its  re-enactment  as  they  had  construed 
it  before.  And  they  will  do  this  not  only  because  there 
are  the  best  reasons  for  supposing  that  they  are  thereby 
conforming  to  the  actual  intent  of  the  legislature,  but  be- 
cause, so  far  as  their  former  decision  has  become  to  any 
extent  a  rule  of  property,  they  are  bound  to  adhere  to  it 
upon  the  principle  of  stare  decisis. 

When,  however,  a  question  arises  as  to  the  construction 
of  a  statute  adopted  from  another  state,  it  is  clear  that  the 
decisions  of  that  state  construing  the  law  derive  no  addi- 
tional force  from  the  doctrine  of  stare  decisis.  They  are. 
binding,  if  binding  at  all,  only  because  they  afford  con- 
clusive evidence  of  the  actual  intention  of  the  legislature; 
and  it  is  manifest  that  they  can  afford  no  such  evidence  im- 
less  there  are  good  reasons  for  presuming  them  to  have 
been  actually  known  to  the  legislature  when  the  law  was 
adopted.  This  consideration  is  essential  to  a  just  appre- 
ciation of  the  rule,  and  a  reference  to  the  language  of  the 
earlier  cases  in  which  it  was  applied  will  show  that  at  first 
it  was  constantly  borne  in  mind.  Those  were  cases  in  which 
statutes  were  to  be  construed  that  had  been  adopted  in  this 
country  after  having  been  in  force  i^;i  England  for  hundreds 
of  years  and  their  construction  settled  by  long  series  of  de- 
cisions. 

Under  such  circumstances,  it  was  eminently  just  to  pre- 
sume that  their  construction  was  known,  and  therefore  adopt- 
ed along  with  the  statutes  themselves. 

In  Downey  v.  Hotchhiss,  it  was  held  that  the  legislature  of 
Connecticut,  in  adopting  the  English  statute  of  frauds,  also 
adopted  its  long-settled  construction  by  the  English  courts. 
(2  Day,  225.)  In  KirJcpatricJc  v.  Oibson,  Chief  Justice 
Marshall  said :  "I  am  the  more  inclined  to  that  opinion  be- 
cause it  is  reasonable  to  suppose  that  where  a  British  statute 
is  re^nacted  in  this  country  we  adopt  the  settled  construe- 
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tion  it  has  received,  as  well  as  the  statute  itself."  (2  Brock. 
391.)  In  Pennoch  v.  Dialogue,  Judge  Story  said:  "It  is 
doubtless  true,  as  has*  been  suggested  at  the  bar,  that  where 
English  statutes,  such,  for  instance,  as  the  statute  of  frauds 
and  the  statute  of  limitations,  have  been,  adopted  into  our 
own  legislation,  the  known  and  settled  construction  of  those 
statutes  by  courts  of  law  has  been  considered  as  silently 
incorporated  into  the  acts,  or  has  been  received  with  all 
the  weight  of  authority."  (2  Peters,  18.)  In  Adams  v. 
Field,  the  supreme  court  of  Vermont  said :  "When  our  stat- 
ute of  wills  was  enacted  the  statute  of  Charles  II.  had  re- 
ceived a  long,  fixed  and  well-known  construction,  and  when 
we  adopt  an  English  statute  we  take  it  with  the  construction 
which  it  had  received,  and  this  upon  the  ground  that  such 
was  the  implied  intention  of  the  legislature."  (21  Vt.  266.) 
These  cases  and  several  others  to  the  same  eflFect  are  cited 
in  Commonwealth  v.  Hartnett,  3  Gray,  451,  where  the  prin- 
cipal of  the  rule  is  thus  stated:  "For  if  it  were  intended 
to  exclude  any  known  construction  of  a  previous  statute, 
the  legal  presumption  is  that  its  terms  would  be  so  changed  as 
to  effect  that  intention." 

At  a  later  period  the  principle  established  by  these  decis- 
ions was  invoked  in  the  construction  of  statutes  borrowed 
by  one  state  from  another,  and  in  the  more  recent  cases  a 
tendency  may  be  observed  to  give  a  wider  scope  to  the 
rule  and  to  ignore  the  wholesome  and  necessary  limitations 
under  which  it  was  first  applied.  This,  however,  is  a  tend- 
■ency  to  be  deprecated,  and,  so  far  as  possible,  avoided.  It 
has  probably  resulted  from  the  fact  that  the  courts  have 
found  themselves  unable  to  draw  any  definite  line  of  dis- 
tinction between  such  long-settled  constructions  as  a  legis- 
lature may  reasonably  be  presumed  to  know  and  those  more 
recent  constructions  to  which  no  such  presumption  fairly 
attaches.  It  being  once  held  that  a  legislature  must  be 
presumed  to  have  known  the  long-settled  construction  of  a 
statute  adopted  from  another  state^  the  rule  thence  deduced 
was  naturally  invoked  in  cases  where  the  construction  was 
more  and  more  recent,  and  there  being  no  moans  of  fixing  a 
limit  of  time  within  which  it  could  be  held  that  s-ich  pre^ 
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sTunption  would  not  arise,  the  operation  of  the  rule  has  been 
gradually,  and  perhaps  unavoidably,  extended  to  cases  in 
which  it  is  more  likely  to  have  been  misleading  than  other- 
wise. 

But  so  far  as  we  have  observed  no  court  has  gone  to  the 
extent  of  holding  that  the  decision  of  another  state  can  be 
presumed  to  be  known  antecedent  to  its  official  publication ; 
and  we  think  that  here  at  least  a  safe  and  practical  and  rea- 
sonable limit  may  be  set  to  the  operation  of  a  rule  already 
too  much  extended.  We  do  not  say  that  we  should  feel 
bound  to  conform  to  the  decision  of  the  highest  court  of  an- 
other state  merely  because  it  was  published  in  an  official 
report  before  our  adoption  of  a  statute  construed  by  it,  bnt 
we  do  feel  safe  in  holding  that  before  such  publication 
there  ought  to  be  no  presumption  that  the  decision  was 
known  to  our  legislature,  and  consequently  that  no  inference 
of  their  intention  can  be  drawn  from  any  such  presumption. 

It  is  certainly  true,  as  contended  by  counsel  for  appellant, 
that  no  case  has  been  found  in  which  this  distinction  has 
been  recognized,  but  this  is  accounted  for  by  the  fact  that 
no  case  has  been  found  in  which  the  facts  warranted  a  de- 
-cision  based  upon  any  such  distinction.  We  are,  however, 
sustained  to  this  extent  by  the  cases  cited  below.  In  fre- 
quent instances  the  courts  have  taken  pains  to  show  by  com- 
parison of  dates  and  otherwise  that  it  was  reasonable  to 
presume  that  the  previous  construction  of  borrowed  statutes 
was  actually  known  to  the  legislature  by  which  they  were 
adopted;  and  in  one  case,  Campbell  v.  Quirdm,  3  Scam. 
289,  some  stress  was  laid  upon  the  fact  that  the  decisions 
had  not  only  been  made  but  the  "reports  published  to  the 
world"  prior  to  the  adoption  of  the  statute  in  question. 

We  think  we  are  entirely  justified,  in  view  of  all  the  cases, 
in  qualifying  the  rule  at  least  to  the  extent  above  stated. 
Xor  do  we  anticipate  that  we  shall  thereby  bring  upon  our- 
selves any  of  the  inconveniences  suggested  by  counsel.  We 
are  asked  how  we  are  to  know  when  a  decision  is  first  pub- 
lished, and  if  we  are  not  aware  that  t6ey  are  frequently,  if 
not  always,  published  in  the  newspapers  and  in  law  maga- 
zines in  advance  of  the  official  reports.     Our  answer  is  that 
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the  whole  subject  is  one  of  judicial  cognizance.  Any  appli- 
cation of  the  rule  contended  for  presupposes  judicial  knowl- 
edge of  the  date  when  a  decision  was  rendered^  and  it  is  as^ 
easy  to  know  judicially  when  a  decision  was  published  in 
official  form  as  to  know  when  it  was  rendered,  or  that  it  was 
ever  made.  As  to  such  ephemeral  reports  of  cases  as  may 
be  found  in  newspapers  and  magazines,  it  is  safer  to  ignore 
them  altogether  than  to  presume  that  their  contents  are 
known  to  the  legislature. 

We  refer  to  the  following  cases  as  bearing  more  or  less 
directly  upon  the  point  above  discussed:  "See  cases  cited  at 
page  52  of  Cooley's  Constitutional  Limitations;  also,  Mc- 
Kenzie  v.  Staie,  11  Ark.  596;  Draper  v.  Emerson,  22  Wis. 
150  ;,Poerfner  v.  Russell,  38  Id.  193;  Harrison  v.  Sager,  2T 
Mich.  478 ;  Oreiner  v.  Klein,  28  Id.  22 ;  State  ex  reh  M,  and 
M.  Railroad  Company  v.  Macon  county,  41  Mo.  464;  Snod- 
dy  V.  Cage,  5  Texas,  108.) 

Upon  these  authorities,  and  for  the  reasons  above  stated, 
we  say  as  we  said  before,  that  there  is  no  reason  to  presume 
that  our  l^slature,  when  it  adopted  the  California  lien  law, 
knew  of  the  construction  it  had  received  in  Renton  v.  Conley, 
and  consequently  it  can  not  be  presumed  that  the  law  was 
intended  to  meah  what  it  was  there  held  to  mean,  unless 
such  intention  is  fairly  deducible  from  the  terms  of  the 
statute  itself.  We  are  thus  brought  back  to  appellant's  first 
proposition,  viz. :  that  the  California  statute  of  1868,  from 
which  our  statute  of  1875  was  copied,  was  correctly  con- 
strued in  Renton  v.  Conley, 

We  regret  to  say  that  after  a  most  careful  examination  of 
the  statute  in  question,  as  well  as  of  the  whole  course  of 
.  legislation  and  judicial  construction  in  California  on  the 
subject  of  mechanics'  liens  antecedent  to  that  decision,  we 
are  forced  to  the  conviction  that  sub-contractors  and  ma- 
terial-men were  thereby  deprived  of  the  rights  which  it  was 
the  intention  of  the  legislature  to  give  them. 

In  discussing  the  relation  of  owners  of  buildings  to  sub- 
contractors and  othefs,  Mr.  Phillips,  in  his  work  on  Mechan- 
ics' Liens  says:  "The  protection  of  the  sub-contractor  and 
material-man,  with  a  just  regard  to  the  rights  of  the  owner 
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of  the  property,  has  been  a  subject  of  much  solicitude  with 
most  of  the  legislatures.  Two  systems  seem  principally  to 
liave  been  adopted.  The  one  in  Pennsylvania,  which  was 
the  first,  where  tjjie  mechanic  who  did  the  work  and  the 
material-man  who  supplied  the  articles  used,  were  deemed 
entitled  to  protection,  rather  thjBm  a  mere  builder  or  under 
taker  of  contracts,  made  provision  that  the  sub-contractor 
and  material-man  should  have  a  lien  for  whatever  sum  might 
be  due  them  directly  on  the  building  and  land  upon  which 
it  stood,  and  subordinating  the  lien  of  the  contractor  thereto. 
The  other  was  the  plan  adopted  in  New  York,  which  did  not 
secure  to  any  one  except  the  original  contractor  an  absolute 
lien  on  the  property  for  the  whole  sum  due,  but  by  a  species 
of  equitable  subrogation  allowed  the  sub-contractor  and  ma* 
teritJ-man  to  give  vmtten  notice  to  the  owner  of  his  unpaid 
claim,  requiring  the  owner  thereupon  to  retain  such  funds 
as  were  in  his  hands  belonging  to  the  contractor,  to  answer 
the  suit  of  the  sub-contractor  and  securing  the  same  either 
by  lien  on  the  interest  of  the  owner  in  the  property,  or  a 
right  of  action  against  him — the  payment  of  this  sum  to 
operate  as  a  valid  set-off  against  any  demand  of  the  con- 
tractor." (Sec.  57,  p.  82.) 

A  comparison  of  the  statutes  and  decisions  of  California 
on  the  subject  of  mechanics'  liens  give  us  the  impression 
that  the  legislature  and  supreme  court  of  that  state  have 
most  of  the  time  since  1868  been  acting  at  cross  purposes. 
By  various  amendments  to  tlvB  statute  the  legislature  has 
evinced  an  intention  to  establish  the  Pennsylvania  system, 
but  the  law  has  been  construed  at  every  stage  of  its  de- 
velopment into  a  mere  embodiment  of  the  N"ew  York  system. 
The  strong  leaning  of  the  court  in  favor  of  the  latter  sys- 
tem has  been  the  result  of  what  is  probably  an  lightened 
Tiew  of  the  true  policy  of  legislation  on  this  subject;  for 
it  seems  that  the  plan  of  conferring  on  sub-contractors  and 
material-men  a  right  of  lien  for  all  sums  which  may  be  due 
them,  irrespective  of  payments  already  made  by  the  owner 
to  the  contractor,  is  passing  out  of  favor,  and  that  the  ten- 
-dency  in  the  later  legislation  in  the  various  states  of  the 
•anion  is  to  confine  their  right  to  what  may  be  owing  by 
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the  owners  at  the  time  of  notice  to  him  of  their  claims. 
(Phillips  on^Mechanics'  LienS;  sec.  57.) 

But  although-  it  may  be  true  that  the  supreme  court  of 
California  has  at  all  times  had  a  more  just  conception  than 
the  legislature  of  what  the  law  ought  to  Hb,  we  can  not  help 
thinking  that  their  lively  appreciation  of  the  injustice  to 
which  owners  of  buildings  might  be  subjected  under  the 
Pennsylvania  system  has  biased  their  judgment  in  the  con- 
struction of  the  acts  of  the  legislature.  i 

By  the  first  section  of  the  act  of  1856  (Cal.  Stats.  1856,  p. 
203),  it  was  enacted  that:  "All  artisans,  builders,  mechanics^ 
lumber  merchants,  and  all  other  persons  performing  labor 
or  furnishing  materials  for  the  construction  of  any  building, 
wharf,  or  superstructure,  shall  have  a  lien  on  such  building, . 
wharf  or  superstructure  for  the  work  and  labor  done  or  ma- 
terial furnished  by  ejich  respectively." 

This  section  by  itself  would  seem  to  give  to  sub-contrac- 
tors, etc.,  a  direct  and  absolute  lien  on  the  building  for  the 
amounts  due  them ;  but  the  provisions  of  section  3  were  per- 
haps sufficient  to  justify  the  supreme  court  in  holding  that 
it  was  not  the  design  of  the  legislature  to  make  the  owner 
responsible  except  upon  notice,  or  to  a  greater  extent  than 
the  sum  due  to  the  contractor  at  the  date  of  the  notice.  (See 
Knowles  v.  Joost,  13  Cal.  621.)  Section  3  of  the  act  of  1856 
was  as  follows:  "On  being  served  with  a  notice  by  a  sub- 
contractor as  provided  in  the  last  preceding  section,  the 
owner  of  such  building,  wharf  or  superstructure  shall  with- 
hold from  the  contractor  out  of  the  first  money  due,  or  to 
become  due  to  him  under  the  contract,  a  sufficient  sum  to 
cover  the  lien  claimed  by  such  sub-contractor,  journeyman 
or  other  persons  performing  labor  or  furnishing  materials, 
until  the  validity  thereof  shall  be  ascertained  by  a  proper 
legal  proceeding  if  the  same  be  contested;  and  if  so  estab- 
lished the  amount  thereof  shall  be  a  valid  offset,"  etc. 

But  in  1858  this  section  was  amended  so  as  to  read  a» 
follows:  "Every  sub-contractor,  journeyman,  *  *  *  shall, 
under  the  provisions  of  this  act,  have  a  valid  lien  upon  the 
building,  wharf  or  superstructure  on  which  sucli  labor  was. 
performed,  or  for  which  such  materials  were  furnished,  re- 
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gardless  of  the  claims  of  the  contractor  against  the  owner 
of  snch  building,  etc. ;  but  if  any  money  be  due  or  is  to  be- 
come due  under  the  contract  from  said  owner  to  said  con- 
tractor, on  being  served  with  notice  by  a  sub-contractor,  a» 
provided  in  the  last  preceding  section,  said  owner  may  with- 
hold, out  of  the  first  money  due,  or  to  become  due,  under 
the  contract,  a  sufficient  sum  to  cover  the  lien,"  etc.  (Stats^ 
1858,  p.  225.) 

To  our  minds  this  amendment  to  the  statute  clearly  in- 
dicates the  intention  of  the  legislature  to  make  the  owner 
responsible  to  sub-contractors  and  material-men  for  the 
amount  of  their  claims,  notwithstanding  previous  payment 
to  the  contractor  of  the  entire  contract  price,  provided,  of 
eourse,  they  complied  with  the  requirements  of  section  2, 
as  to  claiming,  recording  and  serving  notice  of  their  liens. 
The  first  part  of  the  section  is  positive  to  that  effect,  and 
the  latter  part  does  not  qualify  it — it  merely  gives  to  the 
owner  of  a  means  of  protection  pro  tanto,  in  case  any  portion 
of  the  contract  price  is  still  due,  or  to  become  due. 

But,  notwithstanding  the  pointed  and  stringent  terms  of 
this  amendment,  it  was  held' in  McAlpi/n  v.  Duncan,  16  CaL 
126,  that  it  gave  no  additional  rights  to  sub-contractors  and 
material-men.  The  effect  of  the  decision  being  that  the 
law  was  left  by  the  amendment  exactly  as  it  was  before ;  or,. 
in  other  words,  that  the  legislature  had  taken  the  pains  to 
amend  the  law  without  any  intention  of  changing  it.  Tho 
only  argument  by  which  it  was  attempted  to  support  this 
conclusion  was  an  enmneration  of  the  grave  inconveniences 
which  it  was  supposed  would  ensue  if  the  language  of  the 
statute  should  be  allowed  its  natural  and  obvious  effect. 
This  sort  of  argument  is  never  very  conclusive,  and  its  force 
in  this  instance  is  greatly  impaired  by  the  fact  that  several 
of  the  states,  for  the  sake  of  giving  more  complete  protec- 
tion to  mechanics,  laborers,  etc.,  have  long  been  contended 
to  endure  all  the  mischiefs  involved  in  what  Mr.  Phillips 
calls  the  Pennsylvania  system. 

But  it  is  not  with  the  law  of  1858,  or  the  case  of  McAlpin 
y.  Duncan,  that  we  are  particularly  concerned.  In  1862 
the  legislature  of  California  repealed  all  existing  laws  on 
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the  subject  of  mechanics'  liens,  and  passed  a  new  act  em- 
bodying the  New  York  sysetm  and  containing  specific  and 
ample  provisions  for  giving  it  full  effect     Under  that  law 

a  number  of  cases  arose  in  which  it  was  held  that  all  liens 
w^ere  subordinate  to  the  original  contract;  that  the  owner 
could  never  be  compelled  to  pay  more  than  he  had  expressly 
contracted  to  pay;  that  if  he  paid  the  original  contractor 
according  to  the  terms  of  his  original  contract  before  notice 
of  the  claims  of  sub-contractors,  etc.,  he  was  absolved  to 
the  extent  of  the  payment  so  made.  It  is  upon  these  de- 
cisions that  appellant  chiefly  relies  in  its  petition  for  a  re- 
hearing. They  are,  however,  entirely  inapplicable.  No 
doubt  they  give  a  correct  construction  to  the  law  of  1862 
(Stats.  1862,  p.  384),  but  that  law  bears  scarcely  a  trace  of 
resemblance  to  the  act  of  1868  (Stats.  1868,  p.  589),  by 
which  it  was  repealed,  and  under  which  the  case  of  Benton  v. 
Conley  arose.  It  seems  to  us  scarcely  possible  to  compare  the 
two  acts  without  being  convinced  that  the  intention  of  the 
latter  was  to  make  a  radical  change  in  the  existing  law  and 
to  give  to  sub-contractors,  etc.,  direct  liens  for  the  amounts 
due  them,  regardless  of  the  terms  of  the  original  contract 
or  of  the  state  of  the  account  between  the  owner  and  con- 
tractor. It  may  be  that  such  a  law  is  arbitrary,  unjust  and 
impolitic,  but  the  intention  of  the  legislature  to  so  frame  it 
is  to  our  minds  clear.  This  is  proved  by  the  fact  that  al- 
though it  was  modeled  upon  the  law  of  1858,  it  was  by  no 
means  a  mere  copy  of  that  law.  Various  additions  and 
alterations  were  made,  all  clearly  tending  to  one  purpose, 
and  all  evincing  the  desire  of  the  legislature  to  obviate  the 
construction  placed  upon  the  old  law  in  McAlpin  v.  Duncan, 
and  other  cases. 

For  instance,  it  was  enacted  in  the  first  section  that  every 
mechanic,  artisan,  lumber  merchant,  etc.,  should  have  a  lien 
for  his  labor  or  materials  "whether  furnished  at  the  in- 
stance of  the  owner  of  the  building  or  other  improvement 
or  his  agent,"  and  for  the  purposes  of  the  act  "every  con- 
tractor, sub-contractor,  architect,  builder  or  other  person 
having  charge"  of  the  work  or  improvement  was  declared  to 
be  the  agent  of  the  owner. 
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Again,  by  section  4  it  was  enacted  that  land  upon  which 
any  improvement  was  made  without  the  consent  or  authority 
of  the  owner,  should  be  subject  to  liens  for  the  cost  of  the^ 
improvement,  unless  the  owner,  vrithin  three  days  after  be- 
ing informed  of  the  commencement  of  the  improvement, 
should  post  a  written  notice  on  the  premises  that  he  would 
not  be  responsible.  Still  more  significant  are  the  provisions- 
of  section  11,  which  gives  to  the  owner  the  right  to  recover 
back  from  the  contractor  any  amount  which  he  may  be  com- 
pelled by  lienholders  to  pay  "in  excess  of  the  contract  price. "^ 

In  all  these  strongly  marked  features  the  law  of  186& 
differed  from  that  of  1858,  and  it  is  a  significant  circums- 
tance that  they  were  all  left  out  of  the  code,  which  was  pre- 
pared by  the  code  commissioners  and  adopted  by  the  legis- 
lature in  1872.  Those  commissioners  undertook  to  provide 
(Code  of  Civil  Procedure,  sec.  1183),  that  the  aggregate 
amount  of  liens  should  never  exceed  what  "the  owner  would 
be  otherwise  liable  to  pay,"  and  it  is  evident  they  thought  it 
necessary  to  strike  out  the  provisions  above  referred  to  in 
order  to  make  the  code  consistent  with  itself.  It  is  to  be  pre- 
sumed this  portion  of  the  code  was  unfittingly  adopted  by 
the  legislature,  for  at  its  next  session,  in  1874,  the  amend- 
ments of  the  code  commissioners  were  stricken  out  and  the 
law  of  1868  re^nacted.  See  2  HittelPs  Codes  and  Statutes,, 
sees.  11,183,  11,192,  11,193.) 

After  all  this  industrious  changing  of  the  laWfRerUon  v. 
Cordey  was  decided  upon  the  assumption  that  it  remained 
cxactlv  what  it  had  been  before.  In  this  view  we  are  unable^ 
to  coincide.  On  the  contrary,  we  think  the  language  of  the 
statute,  without  reference  to  the  significant  circumstances 
under  which  it  was  amended  and  re-amended  in  California, 
leaves  no  room  for  doubt  that  the  legislature  intended  to 

give  sub-contractors  and  material-men  direct  liens  upon  the 
premises  for  the  value  of  their  labor  and  materials,  regard- 
less of  payments  on  the  principal  contract  made  prior  to  the 
time  within  which  the  law  requires  notice  of  their  claims  to 
be  recorded.  In  support  of  this  conclusion,  we  refer  to 
Colter  V.  Frese  et  al.j  45  Ind.  97,  in  which  most  of  the  cases 
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involving  the  point  under  discussion  are  carefully  reviewed. 
Thus,  and  upon  broader  grounds,  we  again  conclude  that 
the  judgment  and  order  appealed  from  should  be  affirmed. 
It  is  so  ordered. 

Hawxey^  J.,  concurring: 

I  concur  in  the  judgment  of  affirmance  upon  the  ground 
that  appellant,  having  failed  in  its  answer  to  allege  that 
there  was  not  anything  due  to  the  principal  contractors  at 
the  time  of  receiving  proper  notice  of  the  claim  of  the  sub- 
contractors, is  not  a  position  to  raise  the  material  ques- 
tion discussed  in  the  opinion  of  the  chief  justice,  as  to  the 
proper  construction  of  the  statute. 


[No.   962.1 

THE.  STATE  OF  NEVADA  ex  rel.  W.  W.  HOBART, 
Relatob,  V,  RICHARD  RYLAND,  Teeasuree  of 
EuBEEA  County,  Respondent. 

Militia  Roll — Expenses  of,  row  Paid. — In  construing  the  proylsions  of  th« 
statute :  Held,  that  the  bills  of  county  assessors  for  maldnc  the  miUtla 
roll  must  be  passed  upon  by  the  state  board  of  military  andltoni  and  pal<i 
«ut  of  the  militia  fund  of  the  state. 

Application  for  Mandamus. 
The  facts  are  stated  in  the  opinion. 

Robert  M.  Clarke,  for  Relator. 

Bishop  &  Sabin  and  C.  N.  Harris,  for  Respondent. 

By  the  Court,  Leonard^  J. : 

The  relator,  as  state  controller,  filed  his  petition  in  this 
•court,  praying  for  the  issuance  of  an  alternative  writ  of  man^ 
damns  requiring  respondent  to  show  cause  why  he  had  failed 
to  pay  into  the  state  treasury  the  sum  of  one  hundred  and 
forty  four  dollars  alleged  to  he  due  to  the  state,  and  that  upon 
the  hearing  respondent  be  peremptorily  commanded  to  pay 
said  sum  into  the  State  treasury. 
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Respondent  appeared,  and  in  justification  of  bis  action 
in  the  premises,  stated  the  following  facts  in  his  answer: 
That  in  the  year  1877,  one  H.  Knight  was  assessor  of  Eureka 
county,  and  as  such  o£5cer,  as  required  by  law,  he  pre- 
pared and  made  out  a  list  or  roll  of  all  persons  in  the 
county  subject  to  military  duty  in  said  year;  that  thereafter 
said  Knight  duly  presented  to  the  board  of  county  com- 
missioners of  the  county  his  bill  for  services  in  making 
said  military  list  or  roll,  for  allowance ;  that  on  the  first  day 
of  April,  1878,  the  board  duly  allowed  said  bill  in  the  jum 
of  four  hundred  dollars ;  that  the  same  was  thereafter  duly 
approved  and  allowed  by^  the  county  auditor  of  the  county 
for  the  sum  of  four  hundred  dollars;  that  the  portion  of 
said  bill  to  be  paid  by  the  county  of  Eureka  was  two  hun- 
dred and  fifty-six  dollars,  and  the  portion  by  the  state  was 
one  hundred  and  forty-four  dollars,  as  fixed  by  law ;  that  on 
the  first  day  of  April,  1878,  the  said  county  auditor  drew  his 
warrant  upon  respondent  for  the  sum  of  two  hundred  and 
fifty-six  dollars,  directifig  the  payment  of  said  sum  to  said 
Knight,  for  and  on  account  of  the  portion  of  said  bill  due 
and  payable  from  Eureka  county,  which  sum  respondent,  as 
such  treasurer,  then  and  there  paid  from  the  funds  of  said 
county,  then  in  his  hands ;  that  said  county  auditor  then  and 
there  issued  and  delivered  to  respondent,  as  such  treasurer, 
a  voucher  against  the  state  of  Nevada  for  the  sum  of  one 
hundred  and  forty-four  dollars,  the  same  being  the  amount 
due  from  the  state  to  said  Ejiight,  on  accoimt  of  his  said 
services;  that  in  the  first  semi-annual  settlement  for  the 
year  1878  with  the  state,  respondent  returned  said  voucher 
for  one  hundred  and  forty-four  dollars  to  the  relator  as 
state  controller,  as  a  legal  and  judt  charge  and  demand  against 
the  state;  that  relator  wrongfully  refused  to  allow  said 
voucher  in  said  semi-annual  settlement  as  a  lawful  charge 
against  the  state. 

Relator  demurred  to  respondent's  answer,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  defense; 
that  it  appeared  from  the  answer  that  it  was  the  duty  of  the 
respondent  to  pay  over  the  said  sum  of  money  mentioned  in 
the  petition. 
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Section  3200,  Compiled  Laws,  provides  in  substance  that 
when  an  allowance  is  made  to  any  assessor  or  auditor,  as  in 
the  revenue  law  provided,  the  derk  of  the  board  of  county 
commissioners  shall  certify  the  aecount  allowed,  to  the  audit- 
or, who  shall  draw  his  warrant  on  the  county  treasurer 
for  that  part  of  the  same  which  the  bounty  is  required  to 
pay,  which  shall  be  in  proportion  to  the  taxes  levied  for 
state  and  county  purposes  respectively ;  and  the  auditor  shall 
make  a  certified  copy  of  the  account  and  indorse  thereon 
the  amount  due  from  the  state,  *  *  *  and  shall  furnish 
such  copy,  with  its  indorsements,  to  the  county  treasurer,.  ^ 
who  shall  pay  out  the  moneys  belonging  to  the  state  and 
county  respectively  the  amoimts  indorsed  on  such  accounts 
to  the  assessor  and  auditor,  and  take  his  receipt  therefor 
thereon.    See  also  section  8210. 

As  we  understand,  the  board  of  commissioners,  auditor 
and  treasurer,  acted  under  the  sections  of  the  revenue  law 
last  referred  to,  in  relation  to  the  claim  of  Knight  for  pre- 
paring the  military  roll,  and  the  principal  question  before 
us,  is  whether  or  not  those  sections  which  provide  for  the 
payment  of  claims  of  assessors  for  services  rendered  in 
assessing  property  also  apply  to  claims  of  jsuch  officers  in 
preparing  the  military  roll.     In  our  opinion  they  do  not. 

Under  "An  Act  to  provide  for  Organizing  and  Disci- 
plining the  Militia  of  the  State,"  approved  March  4,  1865 
(Comp.  Laws,  3641,  3642),  it  is  made  the  duty  of  the  county 
assessor  of  each  revenue  district  or  county,  when  he  pre- 
pares a  roll  containing  the  taxable  inhabitants  of  his  county, 
to  enroll  all  the  inhabitants  thereof  subject  to  military  duty, 
which  list  or  roll  shall  be  sworn  to.  *  *  *  "And  the 
compensation  allowed  for  making  out  said  military  list  shall 
be  the  same,  or  be  determined  and  fixed  in  the  same  man- 
ner, as  for  making  out  the  assessment  list."  Ko  compensa- 
tion is  allowed  for  making  an  "assessment  list"  by  the  as- 
sessor, but  section  3136  makes  it  his  duty  to  prepare  a  tax 
list  or  assessment  roll,  in  which  book  shall  be  listed  all  the 
pn^rty  of  the  county  subject  to  taxation.  The  prepara- 
tion of  such  tax  list  or  assessment  roll  is  a  necessary  part 
of  a  valid,  assessment  of  property,  and  the  time  properly 
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oocnpied  in  making  the  same  is  to  be  included  in  the  num- 
ber  of  days  for  which  he  is  allowed  a  per  di^n  of  ten  dollars^ 
under  section  3209.  We  have  no  doubt  that  when  the  legis- 
lature used  the  words  '^assessment  list''  in  section  3642  of 
the  militia  law,  the  same  was  intended  as  in'  the  use  of  the 
words  "tax  list  or  assessment  roll"  in  section  3136  of  the 
revenue  law.  Such  being  the  case,  it  would  seem  that  the 
assessor  is  really  entitled  to  receive  from  some  source  the 
sum  of  ten  dollars  per  day  for  the  time  necessarily  required 
and  occupied  in  making  out  a  military  list  or  roll.  The 
revenue  law,  however,  neither  requires  the  making  of  a 
military  list  or  roll  by  the  assessor,  nor  provides  for  pay- 
ment of  the  expenses  of  the  same.  The  militia  law  does 
both.  But  the  provision  of  section  3642  of  the  militia  law^ 
that  "the  compensation  allowed  for  making  out  said  mili- 
tary list  shall  be  the  same,  or  be  determined  and  fixed  in  the 
same  manner  as  for  making  out  the  assessment  list,"  simply 
fixes  the  amount  of  the  compensation  allowed.  It  does  not 
determine  the  manner  of  payment,  whether  by  the  state 
and  county  together  or  by  either  alone.  The  words,  "or 
be  determined  and  fixed  in  the  same  manner"  were  intended 
to  be  explanatory  of  the  remainder  of  the  sentence  quoted,, 
so  that  the  assessor's  aggregate  compensation  for  making 
out  the  military  roll  should  not  in  any  case  exceed  ten  dollars 
per  day.  For  instance,  had  not  those  words  been  inserted^ 
assessors  might,  perhaps,  have  claimed  the  same  aggregate 
compensation  for  making  out  the  military  roll  as  they  were 
allowed  for  making  out  the  assessment  roll,  although  the 
number  of  days  employed  upon  the  latter  were  more  than 
those  occupied  upon  the  former.  At  least,  had  it  not  been 
for  the  explanatory  words  there  would  have  been  some  room 
for  conflict  of  opinion.  Their  meaning  can  not  be  as  claimed 
by  respondent,  that  is,  that  the  assessor's  bill  for  making 
out  the  military  roll  should  be  passed  upon  by  the  board  of 
county  commissioners  and  be  paid  by  the  state  and  county, 
in  proportion  to  the  taxes  levied  for  state  and  county  pur- 
poses respectively.  In  the  first  place,  it  was  not  the  inten- 
tion of  the  legislature,  as  appears  from  the  whole  statute, 
that  any  portion  of  the  expenses  incident  to  enrolling,  organ- 
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izing  or  sustaining  a  state  militia  should  be  borne  by  any 
"County  per  se,  but  that  the  state  at  large  should  bear  the 
same.  The  object  of  the  law  in  enrolling  the  inhabitants 
•of  Eureka  county  subject  to  military  duty  was  not  for  the 
protection  of  that  county  alone,  but  for  the  whole  state. 
''In  case  of  war,  insurrection  or  rebellion,  or  of  resistance 
the  execution  of  the  laws  of  this  state,  ♦  *  ♦  the  com- 
mander-in-chief is  authorized  to  call  into  active  service  any 
portion  of  the  organized  or  enrolled  militia  of  the  state." 
(Comp.  Laws,  3663.)  The  organized  and  enrolled  militia 
-of  Eureka  county  may  be  called  to  do  duty  in  Storey  county, 
and  vice  versa.  Under  such  circumstances,  it  was  prop^ 
and  equitable  for  the  legislature  to  require  the  state  to  bear 
the  burden  entailed  by  the  enactment  of  the  militia  law,  and 
we  have  no  doubt  that  such  was  the  intention  of  the  legisla- 
ture. But  in  addition  to  the  reason  and  evident  spirit  of 
the  law,  sections  3677,  3678,  3679  and  8680  provide  that 
the  commander-in-chief,  the  adjutant-general  and  state  con- 
troller shall  constitute  a  state  board  of  military  auditors; 
that  such  board  shall  have  a  seal,  an  impression  of  which 
shall  be  attached  to  all  orders  drawn  upon  the  general  or 
military  fund ;  that  no  money  shall  be  paid  out  of  %uch  fund 
by  the  state  treasurer  upon  the  order  of  such  board  except 
by  order  thereof,  with  the  seal  attached,  and  that  such  order 
shall  specify  upon  its  face  the  objects  for  which  such  money 
is  paid  and  to  whom ;  that  it  shall  be  the  duty  of  said  board 
to  audit  and  pay  all  reasonable  expenses  incurred  by  volun- 
teer companies  in  the  service  of  this  state  and  officers  at- 
tached to  the  same,  and  all  other  claims  required  under  the 
provisions  of  this  act."       »       »       » 

A  claim  for  the  enrollment  of  the  inhabitaints  of  a  county 
subject  to  military  duty  is  as  much  a  claim  "required  imder 
the  provisions"  of  the  militia  act  as  any  other  claim  could  be. 

The  required  enrollment  is  the  very  foundation  of  the 

organization  of  the  state  militia,  and  the  bills  for  the  same 

must  be  passed  upon  by  the  military  auditors  instead  of  the 

.<x>unty  commissioners  of  any  coimty.     If  no  appropriation 

Jias  been  made  for  the  payment  of  such  claims,  the  legisla- 
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ture  can  come  to  the  rescue  of  assessors,  but  county  com- 
missioners and  treasurers  can  not,  nor  can  courts. 

In  our  opinion  the  voucher  presented  by  respondent  to 
relator  did  not  excuse  the  former  from  payment  of  the  sum 
of  one  hundred  and  forty-four  dollars  into  the  state  treas- 
ury, and  the  demurrer  must  be  sustained.  Such  being  our 
view  of  this  case,  the  writ  of  mandamus  must  issue  com^ 
manding  respondent  forthwith  to  pay  said  sum  of  one  hun- 
dred and  forty-four  dollars  into  the  state  treasury,  as  re- 
quired by  law. 

It  is  so  ordered. 


(No.  942.1 

GIOVANNI  ESCERE,  Eespondent,  v.  JOHN  TOERE, 

Appellant. 

JLFPB4L  Takex  roR  Dklat — DAMAGES. — ^Where  an  appeal  is  taken  merely 
for  delay,  damages  will  be  awarded  equal  to  ten  per  cent,  of  the*  Judg- 
ment    {Wheeler  t.  Floral  M.  d  M.  Co.,  10  Ney.   200,   affirmed.) 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  appear  in  the  opinion. 

■ 

C.  J,  Lansing  and  D,  E.  Baily,  for  appellant. 
Laspeyre  &  Beatty,  for  Respondent 
By  the  Court,  Beattt,  C.  J. : 

This  case  was  submitted  by  stipulation  upon  briefs  to  be 
filed.  The  time  within  which  the  appellant  was  to  file  his 
"brief  has  long  since  elapsed,  and  he  has  failed  to  present 
.imything  in  support  of  his  appeal.  The  respondent  now 
moves  that  the  judgment  be  affirmed,  and  suggesting  that 
the  appeal  was  taken  merely  for  delay,  asks  that  he  be 
awarded  damages  at  the  rate  of  two  per  cent,  a  month  on 
the  amount  of  his  judgment,  for  the  time  execution  has 
l)een  stayed  by  the  appeal  in  accordance  with  the  rule  an- 
jDOunced  in  Wheeler  v.  Floral  M.  &  M.  Co.,  10  Nev,  200. 

We  think  the  motion   should  be  granted.     No  error  is 
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assigned  in  support  of  the  appeal  from  the  judgment.  The 
appeal  from  the  order  denying  a  new  trial  is  without  any 
pretense  of  merit.  The  only  ground  of  the  motion  was  in- 
suflSciency  of  the  evidence  to  warrant  the  verdict,  but  the 
statement  clearly  shows  that  if  the  evidence  of  the  plaintiff 
was  true  the  verdict  was  correct.  On  a  direct  conflict  of 
evidence  the  finding  of  the  jury  and  the  decision  of  the 
court  was  for  the  plaintiff,  and  there  is  nothing  upon  which 
it  can  be  pretended  the  judgment  or  order  appealed  from 
could  be  reversed.  It  is  manifest  that  the  appeal  was  taken 
for  delay  merely,  and  it  has  had  the  effect  of  staying  execu- 
tion for  a  period  of  six  months. 

The  judgment  is  affirmed  with  twelve  per  cent  damages- 
in  addition  to  costs  and  accruing  interest. 


[No.  900.1 

TOWN  OF  GOLD  HILL,  Appellant,  v.  ALEXAOTDER 

BRISACHER,  Respondent. 

Violation  of  Town  Obdi nance — Criminal  Causi — Jubisdzction. — The 
trial  of  a  party  charged  with  yiolatlon  of  a  town  ordinance  is  a  crimhial 
case.  The  charge  does  not  amount  to  a  felony,  and  this  court  has  no* 
jurisdiction  In  such  a  case. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  appear  in  the  opinion. 

J,  H.  Harris,  Town  Attorney,  and  R.  H.  Taylor,  for  Ap- 
pellant 

William  Woodbum,  for  Respondent. 

By  the  Court,  Beatty^  C.  J. : 

The  defendant  was  convicted  in  a  justice's  court  of  vio- 
lating an  ordinance  of  Gold  Hill  and  adjudged  to  pay  a  fine 
and  to  be  imprisoned  in  default  of  payment.  He  appealed 
to  the  district  court  of  Storey  county,  where  a  judgment 
was  rendered  in  his  favor.     From  that  judgment  this  ap-- 
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peal  is  taken.  The  defendant  moves  to  dismiss  the  appeal 
on  the  ground  that  the  supreme  court  has  no  jurisdiction  in 
cases  of  this  character.  The  motion  must  prevail.  This 
is  not  a  "case  at  law"  involving  the  legality  of  a  municipal 
fine.  We  decided  in  State  v.  Rising,  10  Nev.  103,  that  the 
expressions,  "all  cases  at  law"  and  "all  criminal  cases,"  as 
used  in  the  constitution,  were  intended  to  designate  dis- 
tinct categories,  mutually  exclusive.  This  is  clearly  a  crim- 
inal case,  and  can  not,  therefore,  be  one  of  the  "cases  at 
law"  in  which  this  court  has  appellate  jurisdiction;  and 
since  the  offense  charged  does  not  amount  to  a  felony,  we 
have  no  jurisdiction  of  it  as  a  criminal  case.  (Constitu- 
tion, art.  VI.,  sec.  4.) 
The  appeal  is  dismissed. 


[No.  925.] 

THE  ORE  WATER  DITCH  COMPANY,  Appelijlnt,  v. 
JOHN  LARCOMBE,  bt  al.,  Rbspondewts. 

Bill  of  Intebpliaobb — What  Constitdtss. — In  a  bDl  of  interpleader  It 
mmt  be  shown  that  two  or  more  persons  haye  a  claim  against  the  plain- 
tiff ;  that  they  claim  the  same  property ;  that  the  plaintiff  has  no  bene- 
flcial  Interest  in  the  property  and  can  not  safely  determine  to  which  of 
the  defendants  It  belongs. 

Bill  in  the  Natubi  of  an  Intbrplicaoeb. — Is  dlstlngnlshed  from  a  bill  of 
interpleader  proper  in  this  that  the  complainant  may  seek  some  relief 
against  the  respective  claimants  to  the  property. 

Judgment  on  Pleadings — When  Ebbonbous. — In  construing  the  pleadings : 
Held,  that  the  court  erred  In  rendering  a  decree  in  favor  of  defendant, 
Larcombe,  for  one  hundred  Inches  of  water,  without  allowing  the  plain- 
tiffs to  introduce  evidence.  If  it  could,  that  Larcombe  was  not  entitled  to 
any  more  than  thlrty-flve  inches. 

Idem. — ^Where  one  of  the  defendants  answered  and  disclaimed  having  any 
Interest  In  the  property :  Meld,  that  the  court  erred  in  rendering  a  Judg- 
ment, upon  the  pleadings,  in  his  favor  for  costs.  Plaintiff  had  the  right 
to  show,  if  It  could,  that  his  disclaimer  was  untrue. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  material  averments  of  the  complaint  are  as  follows: 
That  in  1871  Alonzo  Dodge  agreed  with  the  defendant,  John 
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Larcombe,  one  James  Sullivan,  Patrick  Kelly,  George  Snive- 
ly,  T.  P.  Myers  and  Daniel  Powell,  to  construct  a  water 
ditch  from  the  Truckee  river,  about  three  and  a  half  miles 
above  th6  town  of  Beno  down  to  the  lands  of  said  parties ; 
that  in  order  to  construct  said  ditch,  said  Alonzo  Dodge 
agreed  to  purchase  from  Henry  Orr,  a  certain  small  ditch 
then  owned  by  him,  which  he  used  for  the  purpose  of  con- 
ducting water  to  his  land,  and  which  was  on  the  route  con- 
templated by  said  Alonzo  Dodge  for  his  aforesaid  ditch, 
agreeing  to  give  said  Orr  in  consideration  thereof  sufficient 
water  to  irrigate  his  land;  that  Alonzo  Dodge  agreed  to 
have  his  ditch  completed  on  or  about  the  first  day  of  April,. 
A.  D.  1872 ;  that  on  the  eighth  day  of  November,  a.  d.  187ly 
and  before  the  said  completion  thereof  by  him,  Alonzo 
Dodge  executed  to  John  Larcombe  a  deed  of  grant,  bargain 
and  sale  of  one  hundred  inches  of  water  in  said  ditch,  to  be 
thereafter  conducted  therein,  and  afterwards  executed  simi- 
lar deeds  to  the  other  parties  to  said  agreement;  that  Alonzo 
Dodge  failed  to  complete  the  ditch  according  to  his  contract^ 
and  on  the  fifth  day  of  March,  1872,  he  was  released  there- 
from, and  said  Larcombe,  Powell,  Snively,  Myers  and  Alonzo 
Dodge  entered  into  an  agreement  with  Henry  Orr,  as  in 
said  complaint  set  forth,  for  him  to  construct  said  ditch  on 
the  terms  therein  specified;  that  Henry  Orr  did  duly  con- 
struct said  ditch  according  to  his  said  agreement,  all  mem- 
bers except  John  Larcombe  paying  for  the  expenses  thereof  ^ 
that  on  the  seventeenth  day  of  March,  a.  d.  1873,  Henry 
Orr  conveyed  his  right,  title  and  interest  in  his  first  men- 
tioned small  ditch  to  said  Powell,  Snively,  Myers  and  Dodge, 
who  thereafter,  on  the  twentieth  day  of  March,  a.  d.  1873, 
located  the  same  in  accordance  with  the  laws  of  the  State 
of  Nevada,  said  Daniel  Powell  owning  ten  shares,  and  Snive- 
ly, flyers  and  Alonzo  Dodge  seven  shares  each;  that  on 
the  twenty-ninth  day  of  March,  1875,  Alonzo  Dodge  con- 
veyed by  deed,  in  consideration  of  seven  hundred  dollars, 
his  seven  shares  in  said  ditch  to  Henry  Orr,  and  then  ceased 
to  have  anv  further  or  other  interest  therein;  that  at  this 
date  the  seven  shares  being  the  interest  of  Alonzo  Dodge,, 
did   not   exceed   thirty-five   inches   of   water;    that   on    the 


Jan.  1870.]  Orvl  Water  D.  Co.  v.  Larcombe.  55* 


statement  of  Facts. 


twentieth  day  of  December,  a.  d.  1876,  said  Powell,  Orr, 
and  James  Gooch,  Eugene  Gooch,  D.  C.  Bryant  and  Robert 
Frazer,  grantees  of  G.  W.  Snively  and  T.  P.  Myers,  formed' 
an  incorporation  under  the  name  of  the  Orr  Water  Ditch 
Company,  plaintiffs,  and  said  John  Larcombe  is  not  a  mem- 
ber thereof ;  that  since  the  first  day  of  May,  a,  d.  1 874^ 
John  Larcombe  has  used  and  appropriated  one  hundred  ' 
inches  of  the  water  of  said  ditch,  claiming  the  same  by 
virtue  of  his  deed  of  grant,  bargain  and  sale  of  November 
8,  1871,  from  Alouzo  Dodgie;  that  since  said  twenty-ninth 
day  of  March,  a.  d,  1875,  Henry  Orr  claims  to  be  the 
owner  of  all  the  water  that  said  Alonzo  Dodge  had  conveyed 
to  him  by  his  deed  of  that  date,  and  uses  the  same  for  irri- 
gating purposes  on  his  land ;  that  plaintiffs  do  not  know  to* 
whom  to  give  this  water  of  Alonzo  Dodge,  and  from  whom 
to  withhold  the  same,  and  therefore  bring  this  action  against 
both  these  parties,  in  order  to  have  a  final  adjudication^ 
binding  upon  all  parties  to  this  controversy. 

To  this  complaint  the  said  defendant  John  Larcombe  de- 
murred and  afterward  answered,  claiming  the  right  to  use 
one  hundred  inches  of  water  from  said  ditch  by  virtue  of 
his  aforesaid  deed,  dated  November  8,  1871,  from  Alonzo- 
Dodge.  A  default  was  entered  against  defendant  Orr  on. 
the  seventh  of  November,  1877. 

On  the  twenty-third  day  of  January  1878,  Henry  Orr 
moved  the  court  to  set  aside  his  default  and  allow  him  to 
answer,  which  request  and  motion  was  denied  by  the  court. 
He  subsequently  filed  an  answer  disclaiming  any  interest  in 
the  property. 

At  the  trial,  defendant  John  Larcombe  introduced  testi- 
mony to  show  that  he  was  the  owner  of  and  entitled  to  the 
use  of  one  hundred  inches  of  water  in  said  ditch,  and  rested 
his  case. 

Plaintiff  offered  to  prove  that  the  defendants,  John  Lar* 
combe  and  Henry  Orr,  were  not  entitled  to  more  than  thirty- 
five  inches  of  water,  as  stated  in  the  complaint,  by  reason 
of  any  title  derived  from  said  Alonzo  Dodge.  This  testi- 
mony was  objected  to.  The  court  sustained  this  objection,. 
on  die  ground  that  the  only  parties  who  could  be  heard 
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were  the  two  defendants,  John  Larconabe  and  Henry  Orr, 
and  that  the  plaintiff  could  not  be  heard  in  opposition  to 
John  Larcombe's  claim  of  one  hundred  inches  of  water,  but 
that  they  were  estopped  from  proving  that  he  was  not  en- 
titled to  that  amount  of  water;  to  all  of  which  ruling  the 
plaintiffs  then  and  there  duly  excepted.  A  decree  was  ren- 
<lered  and  duly  entered  in  favor  of  John  Larcombe  for  one 
hundred  inches  of  water,  and  in  favor  of  the  defendant  Orr 
for  his  costs. 

WUliam  Cain  for  Appellant : 

I.  Bills  in  the  nature  of  an  interpleader  are  eminently  the 
subject  for  a  court  of  equity.  (Story  Eq.  PL,  sec.  297b;  2 
Story  Eq.  Jur.,  sees.  822,  824;  Bedell  v.  Hoffman,  2  Paige 
Ch.  199;  Mohawk  &  H.  R.  R.  v.  Clute,  4  Id.  388,  392; 
Dom  V.  Fox,  61  N.  Y.  264.) 

II.  There  does  not  appear  to  be  any  settled  practice  in 
oases  of  this  character.  {City  Bank  v.  Bangs,  2  Paige  Ch. 
571;  2  Story  Eq.  Jur.,  sec.  822;  Condict  v.  King^  13  K  J. 
Eq.  375;  U.  S.  Digest,  606.) 

III.  In  this  action  the  plaintiffs  allege  that  thirty-five 
inches  of  water  are  the  property  of  one  or  the  other  of  the 
defendants.  It  may  be  that  by  his  default  the  defendant 
Henry  Orr  admits  he  has  no  claim  thereto,  and  hence  that 
■defendant,  John  Larcombe,  is  the  owner  thereof  and  en- 
titled to  a  decree  for  that  amount  of  water  from  plaintiffs' 
ditch,  and  is  a  tenant  in  common  with  them  to  that  extent. 
(Badeau  v.  Rogers  &  Lecord,  2  Paige  Ch.  210;  Richard  v. 
Salter,  6  Johns.  Ch.  445 ;  Cogswell  v.  Armstrong,  77  111.  139 ; 
Aymer  v.  Gault,  2  Paige,  283.)  But  when  the  defendant 
Larcombe  claims  more  water  than  is  admitted  by  plaintiffs 
to  be  due  to  either  of  the  parties  defendants,  to  wit,  one 
hundred  inches,  then  the  plaintiff  ought  clearly  to  be  heard 
as  to  this  excess  of  sixty-five  inches.  {City  Bank  v.  Bangs, 
2  Paige,  570.) 

IV.  The  court  also  erred  in  refusing  the  plaintiff  a  decree 
against  defendant  Henry  Orr  for  the  thirty-five  inches  of 
water  decreed  to  the  said  defendant  John  Larcombe.  {Bad- 
eau V.  Rogers,  2  Paige  Ch.  210.) 

Robert  M.  Clarke,  also  for  Appellant 
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Boardman  &  Varian,  for  Respondent  Lareombe. 

There  is  a  difficulty  in  the  way  of  plaintiff  which  its  ap- 
peal can  not  overcome.  The  complaint  shows  that  there 
was  and  could  be  no  disputjB  as  to  the  legal  title  of  the  one 
hundred  inches   claimed  by   Lareombe,   between   Orr   and 

Lareombe.  By  deed  of  date,  November  8,  1871,  Dodge- 
conveys  one  hundred  inches  to  Lareombe.  Whatever  in- 
terest Dodge  had  at  this  date  passed  to  and  vested  in  Lar- 
eombe under  his  deed,  by  virtue  of  the  statute.  The  sub- 
sequent location  of  the  dftch,  under  the  acts  of  1866  and 
1869,  gave  the  locators,  Powell,  Snively,  Myers  and  Dodge, 
no  additional  rights  to  the  water.  (Barnes  v.  Sabron,  10 
Nev.  232.)  Consequently  Dodge's  deed  to  Orr  of  March. 
29,  1875,  conveyed  no  interest,  because  Dodge  had  no  inter- 
est to  convey. 

Thomas  E.  Haydon,  for  Respondent  Orr. 

By  the  Court,  Hawlet,  J. : 

A  bill  of  interpleader  proper  lies  only  where  two  or  more- 
persons  claim  the  same  debt  or  duty  from  the  complainant. 
In  the  language  of  the  court  in  Dom  v.  Foxi  "In  a  strict 
bill  of  interpleader  the  following  ingredients  are  necessary:. 
1.  Two  or  more  persons  must  have  preferred  a  claim  against 
the  plaintiff.     2.  They  must  claim  the  same  thing,  whether- 
it  be  a  debt  or  duty.    3.  The  plaintiff  must  have  no  beneficial 
interest  in  the  thing  claimed.    4.  It  must  appear  that  he  can 
not  determine  without  hazard  to  himself,  to  which  of  the 
defendants  the  thing,  of  right,  belongs."     (61  N,  Y.  268; 
Hathaway  v.  Foy,  40  Mo.  540;  Cody  v.  Potter,  55  Barb; 
463;  Long  v.  Barleer,  85  111.  432.) 

Applying  these  rules  to  plaintiff's  complaint,  it  is  apparent 
that  it  can  not  be  treated  as  a  bill  of  interpleader.  It  is- 
somewhat  difficult  to  determine  the  real  character  of  the 
complaint.  It  is,  to  say  the  least,  very  carelessly  drawn. 
It  seems  to  have  been  the  intention  of  plaintiff's  counsel  to- 
prepare  a  bill  of  interpleader;  but  as  soon  as  objections  are- 
made  to  it  as  such,  he  admits  its  insufficiency  and  then. 
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•claims  that  he  is  entitled  to  have  it  sustained  as  a  bill  in  the 
nature  of  an  interpleader. 

One  of  the  distinguishing  features  in  bills  in  the  nature 
of  an  interpleader  seems  to  be  that  the  complainant  may 
seek  some  relief  against  the  -respective  claimants  to  the 
property.  In  order  to  maintain  a  bill  in  the  nature  of  an 
interpleader,  where  the  plaintiff  is  entitled  to  equitable 
relief  against  the  owner  of  the  property,  it  must  also  appear 
that  the  legal  title  thereto  is  in  dispute  between  two  or  more 
persons,  and  that  plaintiff  can  not  ascertain  to  which  of 
said  parties  it  actually  belongs.  (The  Mohawk  and  Hudson 
River  Railroad  Co,  v.  Clute,  4  Paige  Ch.  385 ;  2  Story's  Eq. 
Jur,,  sec.  824.) 

The  complaint  in  this  action  can  not  be  treated  as  a  bill 
in  the  nature  of  an  interpleader.  From  the  facts  alleged  it 
may  be  that  the  plaintiff  could  sustain  a  separate  and  inde- 
pendent cause  of  action  against  both  of  the  defendants; 
but  there  is  iM)thing  in  the  case,  as  stated,  which  would 
authorize  the  plaintiff  to  compel  the  defendants  to  litigate 
their  respective  rights  to  the  property  in  question  in  this 
proceeding. 

It  may  be  that  the  court  did  not  err  in  overruling  the 
special  demurrer  interposed  upon  the  ground  that  the  com- 
plaint was  ambiguous,  uncertain  and  unintelligible,  because 
the  real  objections  to  the  pleadings  were  not  therein  par- 
ticularly specified;  but,  be  that  as  it  may,  it  is  evident  that 
the  court,  in  treating  the  complaint  as  a  bill  of  interpleader, 
did  err  in  rendering  a  decree  in  favor  of  the  defendant 
Larcombe  upon  the  pleadings  and  testimony,  without  allow- 
ing the  plaintiff  to  introduce  evidence,  as  requested,  to  show, 
if  it  could,  that  the  defendant  Larcombe  was  not  entitled  in 
any  event  to  a  decree  for  more  than  thirty-five  inches  of 
water.  If  the  complaint,  in  terms,  admitted  that  the  defend- 
ant Larcombe  was  entitled  to  one  hundred  inches  of  water, 
as  claimed  by  his  counsel,  then  it  did  not  state  facts  suffi- 
•cient  to  constitute  a  cause  of  action,  and  the  suit  ought  for 
that  reason  to  have  been  dismissed.  But  the  complaint, 
-w'hen  read  entire,  does  not  expressly  admit  tliat  Larcombe 
is  entitled  to  one  hundred  inches  of  water  by  virtue  of  his 
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interest  in  the  ditch  derived  by  the  deed  from  Alonzo  Dodge, 
executed  on  the  eighth  day  of  November,  1871,  but,  on  the 
other  hand,  it  alleges  that  by  reason  of  the  failure  of  Alonzo 
Dodge  to  complete  the  ditch,  and  by  reason  of  its  comple- 
tion by  Henry  Orr,  under  the  agreement  of  March  6,  1872, 
the  said  Larcombe  was  entitled,  if  at  all,  to  only  thirty-five 
inches  of  water. 

The  complaint  is  ambiguous,  indefinite  and  uncertain  in 
this,  that  it  does  not  state  what  portion  of  the  ditch  was 
completed  under  the  original  contract  with  Alonzo  Dodge 
and  what  portion  thereof  was  constructed  by  Henry  Orr 
imder  the  second  agreement.  It  is  inconsistent  in  this,  that 
although  it  alleges  that  the  plaintiff  is  ignorant  of  the  re- 
spective rights  of  the  defendants,  and  hence  is  unable  to 
determine  which  of  said  parties  is  entitled  to  the  interest  of 
Alonzo  Dodge  in  said  ditches^  it  sets  forth  with  minuteness 
of  detail  all  the  facts  upon  which  each  of  the  defendants 
,  rely  to  substantiate  their  respective  claims. 

Treating  the  complaint  as  a  bill  of  interpleader  the  court 
also  erred  in  rendering  a  judgment  in  favor  of  the  defend- 
ant Orr  for  his  costs.  Admitting  that  it  was  not  erroneous 
to  allow  the  defendant  Orr  to  answer  after  his  default  had 
been  entered,  and  that  his  answer  or  disclaimer  shows  that 
he  had  no  interest  in  the  questions  involved  at  the  time  of 
filing  his  answer,  yet  the  plaintiff  would  have  had  the  right 
to  show,  if  it  could,  that  his  disclaimer  was  untrue,  and 
that  at  the  time  of  the  commencement  of  the  action,  the  de- 
fendant Orr  did  claim  the  certificates  of  stock  referred  to, 
and  by  virtue  thereof  did  claim  an  interest  in  the  property 
as  alleged  in  the  complaint. 

We  are  not  called  upon  by  this  appeal  to  intimate  any 
opinion  as  to  the  respective  rights  of  the  defendant  Larcombe 
imder  the  deed  from  Alonzo  Dodge,  bearing  date  Novem- 
ber 8,  1871,  and  of  the  other  parties  claiming  an  interest 
in  the  ditch  under  and  bv  virtue  of  the  deed  executed  on  the 
twenty-ninth  day  of  March,  a.  d.  1875,  by  Alonzo  Dodge 
to  Henry  Orr.  For  the  errors  indicated  the  judgment  must 
be  reversed  and  the  cause  remanded.  It  may  be  that  under 
our  liberal  form  of  pleading,  the  plaintiff  might  be  able  to 
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amend  its  present  complaint  so  as  to  allege  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendant  Lar- 
combe. 

The  judgment  of  the  district  court  is  reversed^  and  the 
cause  remanded  with  instructions  to  the  district  court  to 
dismiss  the  suit  unless  the  complainant  moves  to  amend  its 
complaint  so  as  to  show  a  cause  of  action  against  the  de- 
fendant  Larcomber 


(No.  934.] 

P.  PARONI,  Respondent,  v.  W.  F.  ELLISON  bt  jlu. 

Appellants. 

CoNSTBUCTioN  OF  Debd — SuFFiciENCT  OF  DE8CBIFTI0N. — ^Where  a  deed  de- 
scribed the  property  as  "that  certain  piece  or  parcel  of  timber  land 
lying  and  being  about  forty-flye  miles,  northerly  direction,  from  the  town 
of  Enreka,  •  •  •  and  the  said  timber  land  being  known  as  McLeod 
Wood  Ranch,  and  containing  about  flye  hundred  acres  more  or  less  :*** 
Held,  that  the  deed  sufficiently  describes  the  property  by  name. 

Ejectment — Possession  of  Puschasbr  Pbioe  to  Deed. — In  an  action  of 
ejoctment  it  Is  admissible  for  plaintiff  to  Introduce  eyidence  that  he  took, 
possession  of  the  property  after  his  agreement  to  purchase  and  before  he- 
receiyed  a  deed,  and  to  state  what  his  acts  of  possession  were. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  testimony  relative  to  the  question  of  actual  possession 
by  the  plaintiff  and  his  grantor  is  briefly  and  substantially 
as  follows:  McLeod  located  the  land  in  dispute  on  the  six- 
teenth day  of  February,  1876,  and  marked  the  lines  with 
brush  fence  and  blazed  trees.  At  the  time  of  his  location 
there  had  been  no  appropriation  of  the  land.  He  erected  a. 
cabin  and  put  men  at  work  upon  the  ranch  chopping  wood. 
On  the  seventh  day  of  September,  1877,  he  sold  the  ranch 
to  plaintiff  and  J.  J.  Maggaroli,  and  put  them  in  possession 
of  the  property.  Maggaroli  remained  in  possession,  and 
plaintiff  and  McLeod  went  to  Eureka,  where  the  deed  was 
executed  by  McLeod  and  delivered  to  plaintiff,  on  the  fif-^ 
teenth  of  September. 

On  the  seventeenth  of  the  same  month  plaintiff  learned 
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that  defendants  had  taken  possession  of  the  ranch.     Prior 
to  that  date  he  had  sent  some  men  to  the  ranch  to  cut  wood. 

A,  M.  HUUiouse,  for  Appellants: 

I.  The  deed  from  McLeod  to  Paroni  is  void  for  uncer- 
tainty and  does  not  embrace  the  premises  in  dispute.  When 
a  natural  object,  such  as  a  creek,  is  called  for  in  a  convey- 
ance, it  is  conclusive  over  mere  courses,  distances  or  names. 
(Holmes  v.  Trout,  7  Peters,  217 ;  Mclver's  Lessee  v.  Walker, 
9  Cranch,  173;  Newson  v.  Pryor,  7  Wheat.  7;  Blake  v, 
DougheHy,  5  Id.  362 ;  Walsh  v.  Hill,  38  Cal.  481 ;  Colton  v. 
Seavey,  22  Id.  496 ;  De  Arguello  v.  Oreen,  26  Id.  615.)  No 
extrinsic  evidence  is  ever  permitted  which  in  any  way  con- 
tradicts the  terms  of  the  conveyance.  {Altschul  v.  8.  F.  C, 
P.  H.  A.,  43  Cal.  173;  Pierson  v.  McOahill,  21  Id.  122; 
Richardson  v.  Scott  River  Co.,  22  Id.  160 ;  Lennao'd  v.  Visch- 
er,  2  Id.  37 ;  Clark  v.  Lancaster,  36  Md.  196 ;  1  Wharton's 
Law  of  Evidence,  sec.  1050;  Stanley  v.  Oreen,  12  Cal.  148.) 

II.  The  description  in  this  deed  is  so  uncertain  as  to  ren- 
der it  void.  {Fenwick  v.  Floyd,  1  Har.  &  Gills  E.  172; 
McLaughlin  v.  Bishop,  35  N.  J.  L.  512.) 

III.  If  the  deed  is  good,  then  there  is  not  sufficient  proof 
of  occupation  by  the  grantor  of  plaintiff  to  sustain  the  find- 
ings and  judgment.  {Button  v.  SchumaJcer,  21  Cal.  453; 
Polack  V.  McGrath,  32  Id.  20;  Brumagin  v.  Bradshaw,  39 
Id.  44;  12  Nev.  66;  11  Id.  171;  9  Id.  20;  4  Id.  59.) 

IV.  The  court  erred  in  admitting  evidence  that  the  plain- 
tiff, after  the  ouster  by  defendants,  was  proceeding  to  get 
men  to  work  upon  the  premises.  (Sowder,  etc  v.  McMil- 
lion's  Heirs,  4  Dana,  456;  4  Nev.  59.)  The  court  erred 
in  holding  and  deciding  that  plaintiff  at  the  time  of  the 
entry  of  defendants,  was  proceeding  with  diligence  to  com- 
plete his  occupation  of  the  premises,  because  there  is  no 
proof  that  plaintiff  had  done  anything  prior  to  the  alleged 
ouster  to  which  any  subsequent  act  could  by  relation  attach. 
Besides  all  the  alleged  sale  of  these  premises  prior  to  the 
fifteenth  of  September,  1877,  was  parol  and  incompetent. 
(1  Comp.  Laws,  sec.  283,  p.  87;  3  Nev.  507.) 
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Oeorge  W.  Baker  and  John  T,  Baker,  for  Respondent: 

I.  It  is  essential  to  the  validity  of  a  conveyance  that  the 
property  conveyed  should  be  so  described  as  to  be  capable 
of  identification ;  but  it  is  not  essential  that  the  deed  should 
itself  contain  such  a  description  without  the  aid  of  extrinsic 
evidence.  (3  Cal.  59;  12  Id.  148;  44  Id.  253.)  The  de- 
fendants did  not  connect  themselves  with  the  title  of  plain- 
tiff's grantors  but  were  mere  intruders.  {^Yalsh  v.  Hill,  38 
Cal.  482. 

II.  The  acts  of  the  plaintiff  showed  sufficient  possession 
of  the  land  in  dispute. 

III.  The  possession  and  occupation  by  Paroni  was  suffi- 
cient to  hold  the  land  independent  of  the  deed.     (2  Nev.  . 
280;  4  Id.  68;  15  Cal.  27;  25  Id.  122;  43  Id.  574;  44  Id. 
246;  45  Id.  280,  597.) 

By  the  Court,  Hawley,  J.: 

This  is  an  action  of  ejectment  to  recover  a  certain  tract 
of  land  situated  in  Eureka  county.  The  plaintiff  obtained 
judgment  and  the  defendants  appeal. 

1.  It  is  claimed  that  the  deed  from  McLeod  to  Paroni  i* 
void  for  uncertainty  of  description  and  that  the  description 
does  not  embrace  the  premises  in  dispute.  The  description 
in  the  deed  is  as  follows:  "That  certain  piece  or  parcel  of 
timber  land  lying  and  being  about  forty-five  miles,  northerly 
direction,  from  the  town  of  Eureka,  *  *  ♦  and  the  said 
timber  land  being  known  as  McLeod  wood  ranch  and  con- 
taining about  five  hundred  acres  more  or  less."  The  de~ 
scription  in  the  complaint  is  as  follows :  "That  certain  wood 
and  timber  ranch  situated  in  said  county  of  Eureka,  Nevada, 
about  ten  miles  from  Alpha  station,  on  the  Eureka  and 
Palisade  railroad"  (here  follows  a  description  by  metes  and 
bounds)  "and  containing  about  stven  hundred  and  twenty- 
six  acres  of  land  and  being  the  ranch  known  as  the  McLeod 
&  McFail  ranch."  The  rule  is  well  settled  that  any  defect 
or  uncertainty  which  may  exist  in  the  description  given  in  a 
deed  does  not  render  the  deed  void  if  that  event  can  be* 
avoided  by  construction.     The  deed  in  question  sufficiently 
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describes  the  property  by  name.  (Stanley  v.  Green,  12  CaL 
148;  Haley  v.  Armstrong,  44  Id.  138.)  Such  a  descriptioa 
can  always  be  rendered  certain  by  extrinsic  evidence,  and  the 
testimony,  which  was  properly  admitted,  clearly  shows  that 
the  property  in  dispute  is  the  same  that  was  intended  to  be 
conveyed  by  the  deed.  It  was  the  only  wood  ranch  owned 
by  McLeod  in  the  locality  designated.  The  testimony  did 
not,  in  any  manner,  contradict  the  description  given  in  the 
deed.  The  court  did  not  err  in  admitting  the  deed  in  evi- 
dence against  the  objections  urged  by  appellant. 

2.  The  acts  of  Paroni  in  taking  possession  of  the  prop- 
erty after  the  purchase  of  the  same  from  McLeod,  and  prior 
to  the  execution  and  delivery  of  th§  deed,  were  properly  ad- 
mitted in  evidence.  The  testimony  shows  that  the  defend- 
ants did  not  enter  upon  the  land  until  the  fifteenth  day  of 
September,  1877,  the  day  of  the  execution  and  delivery  o£ 
the  deed.  The  testimony  of  Paroni,  that  he  and  a  hired 
man  went  out  to  the  ranch  on  the  seventeenth  day  of  Sep- 
tember, and  that  when  the  hired  men  went  to  work  they 
were  ordered  oflF  by  the  defendants,  only  tended  to  establish 
the  fact  of  ouster,  and  was  certainly  admissible  for  that 
purpose. 

3.  The  evidence  upon  the  question  of  actual  possession 
by  the  plaintiff  and  his  grantor  is,  in  our  opinion,  sufficient 
to  sustain  the  findings  and  judgment  of  the  court. 

The  judgment  of  the  district  court  is  affirmed 


[No.  830.] 

LOUIS  SOLOMON  et  al..  Respondents,  v.  M.  FULLER 

ET  AL.,  Appellants. 

Nbw  TKiAii — Wbmv  Should  not  bb  Granted. — A  new  trial  ought  not  to  be 
granted  on  a  motion  to  set  aside  a  verdict,  merely  because  the  court  had 
tt-Rd  In  finding  a  fact  in  some  preliminary  proceeding  in  the  case. 

AmxDicEirr  or  Jcdomekt  after  Adjournhent  of  Tki^m. — The  court  has- 
no  power  to  amend  a  judgment  after  the  adjournment  of  the  term  unlefts- 
there  is  something  in  the  record  to  amend  by. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  LiBcoln  County. 
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The  facts  sufficiently  appear  in  the  opinion. 

George  S,  Sawyer,  for  Appellants: 

I.  The  errors  appearing  in  the  judgment-roll  necessitate 
a  reversal.  The  court  could  not  proceed  after  the  death  of 
Cardenas  without  repairing  the  breach  caused  by  his  death. 

II.  The  court  erred  in  amending  the  judgment  after  the 
term  had  expired  at  which  it  was  rendered,  upon  its  own 
motion,  and  when  there  was  nothing  in  the  record  to  amend 
by.  (3  Cal.  255;  9  Id.  172;  19  Id.  227;  25  Id.  79;  27  Id. 
791;  33  Id.  780.) 

III.  The  amendment  changed  the  parties  plaintiff  to  the 
action,  and  ought  not  to  have  beeu  allowed.     (2  Tillinghast 

•  &  Shearman  Practice,  1076;  1  Van  Santvoord's  Pleadings, 
806;  14  N.  Y.  506;  9  Nev.  817;  49  Cal.  306;  4  Nev.  42;  3 
'Cal.  235.) 

Wells  &  Stewart,  of  counsel  for  Appellants. 

A,  B.  Hunt,  and  Bishop  &  Sabin,  for  Respondents: 

I.  The  court  had  full  power  to  amend  the  judgment  in 
the  manner  in  which  it  did.     (Leviston  v.  Swan,  33  Cal. 

•480.) 

II.  The  action  of  the  court  in  substituting  D.  L.  Deal 
as  party  plaintiff  was  right  and  proper,  Deal  being  the  pub- 
lic administrator.  (1  Comp.  Laws,  1079;  Judson  v.  Love, 
35  Cal.  463 ;  Shartzer  v.  Love,  40  Id.  96 ;  Taylor  v.  W.  P.  R. 
R.  Co,,  45  Id.  337.) 

III.  If  the  order  of  the  court  below  in  directing  the 
judgment  to  run  in  the  name  of  L.  Solomon,  surviving  part- 
ner, etc.,  was  error,  it  was  one  which  could  not  in  any  man- 
ner prejudice  the  appellant     No  reversal  will  be  had  for 

♦«rror  which  does  not  prejudice.  (Bobinson  v.  Imp.  8.  Mg, 
Co,,  5  Nev.  44;  Todman  v.  Purdy,  5  Id.  238;  Cahill  v. 
Hvrschman,  6  Id.  57 ;  Caples  v.  C.  P.  B.  B.  Co.,  6  Id.  265 ; 
Conley  v.  Chedic,  7  Id.  336.) 

By  the  Court,  Beatty,  C.  J. : 

There  were  appeals  in  this  case  from  the  judgment,  from 
;an  order  amending  the  judgment  and  from  the  order  de- 
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njing  a  new  trial.  At  a  former  term  motions  to  dismiss  the 
appeals  and  to  strike  out  the  statement  on  motion  for  a  new 
trial  were  submitted.  We  ordered  the  statement  stricken 
out  and  the  appeal  from  the  judgment  to  be  dismissed,  but 
overruled  the  motion  to  dismiss  the  appeals  front  the  orders. 
Those  appeals  have  now  been  argued  and  submitted. 

It  appears  that  after  the  commencement  of  the  action 
Cardenas,  one  of  the  plaintiffs,  died.  '  The  fact  having  been 
suggested  to  the  court,  an  order  was  made  substituting  D. 
L.  Deal,  public  administrator  of  Lincoln  county,  as  the  per- 
sonal representative  of  Cardenas.  Thereupoti  the  trial  of 
the  ease  proceeded,  and  plaintiffs  obtained  a  verdict  and 
judgment.  Defendants  moved  for  a  new  trial;  the  motion 
was  overruled,  and  at  the  same  time  the  court,  of  its  own^ 
motion,  ordered  the  judgment  to  be  so  amended  as  to  run 
in  favor  of  Louis  Solomon,  surviving  partner  of  Cardenas. 
These  are  the  orders  appealed  from. 

The  order  denying  a  new  trial  must  be  affirmed.  After 
striking  out  the  statement  (see  former' opinion,  13  Ifev.  276), 
there  is  nothing  left  to  sustain  the  motion  except  the  affi- 
davits in  relation  to  newly-discovered  evi4Qn<^  and  tbey> 
unaided  by  the  statement,  fail  tp  stow, that  the  evidence  so 
discovered  is  material  to  any  of  , the  issues  raised,  by  the 
pleadings.  It  would  seem  to  have  been  intended  to  im- 
peach some  statements  made  by  the  plaintiff  Solomon  as  a 
witness;  but  the  record  in  the  estate  in  which  it  m  left  fails 
to  show  that  Solomon  gave  any  testimony  in  the  casej 

One  of  the  affidavits  tends  to  show  that  the  court  erred 
in  finding  the  fact  that  Deal  waa  the  administrator  of  Cai* 
denas.  But  the  finding  of  the  court  as  to  that  fact,  and 
the  verdict  of  the  jury  upon  the  issues  submitted  to  them, 
are  totally  distinct,  and  an  affidavit  which  tends  to  show  that 
the  court  erred'  in  its  finding  does  not  support  a  motion  to 
aet  aside  the  verdict  of  the  jury,  which  was  the  motion  that 
was  made.  It  is  unnecessary  in  this  case  to  decide  whether 
the  findings  of  the  court,  upon  which  the  order  of  substi- 
tution waa  based,  were  the  subject  of  a  motion  for  a  new 
trial.     If  they  were,  the  motion  should  have  specified  those 
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findings;  and  this  case  is  disposed  of  by  saying  that  the 
motion  of  appellants  was  directed  exclusively  to  the  verdict* 

It  may  perhaps  be  true  that  the  eflFect  of  setting  aside  the 
order  of  substitution  would  have  been  to  render  a  new  trial 
necessary;  but,  however  that  may  be,  we  are  satisfied  that 
an  order  for  a  new  trial  ought  not  to  be  made  on  a  motion 
to  set  aside  a  verdict,  merely  because  the  court  has  erred  lu 
finding  a  fact  in  some  preliminary  proceeding  in  the  case. 
The  error  of  the  court  in  such  case  can  not  be  reviewed  on 
th^t  sort  of  a  motion. 

But  the  order  of  the  court  amending  the  judgment  we 
thing  was  erroneous.  It  was  made  long  after  the  expira- 
tion of  the  term  at  which  the  judgment  was  rendered,  and 
there  was  nothing  in  the  record  to  show  that  Solomon  and 
Cardenas  were  partners.  This  order  of  the  court  is  there- 
fore reversed,  and  the  judgment,  as  originally  entered,  af- 
firmed. 


[No.  928.] 

THE  STATE  OF  NEVADA  ex  kel.  H.  H.  BECK  et  al., 
Relatoes,  v.  THE  BOARD  OP  COUNTY  COMMIS- 
SIONERS OF  WASHOE  COUNTY  et  al..  Respond- 
ents. 

CiDvriosABr — vrnms  will  mot  bb  Isbubd — CUlims  aqaikst  Couhtt. — ^A 
writ  of  certiorari  wUI  not  be  Ismed  to  review  claims  against  a  county 
wblcli  have  been  audited,  allowed  and  paid.  . 

IDBM — BSMEDY  AT  LAW. — If  the  commlssloners  and  auditor  exceeded  their 
Jurisdiction  in  allowing  and  auditing  tiie  tlalms,  their  action  would  be 
null  and  Toid  and  the  remedy  would'  be  by  an  action  at  law  to  recoyer 
back  the  money  paid. 

Idem — When  Writ  will  Issue — Countt  Commissionehs. — ^The  power  of 
•  county  commissioners  t»  allow  accounts  agalaast  a  countgr  is  confined  ta 
those  "legally  chargeablei"  and  a  writ  of.  oertiorari  will  issue  to  reyiew 
their  action. 

Idem — Tran scribing  TesttmOnt  for  thb  Gotbritor.— It  is  the  duty  of  the 
district  Judge  to  transmit  the  testimony  in  a  capital  case  to  the  Governorp 
(1  Comp.  Laws,  2088.)  The  statute  does  not  authorize  the  clerk  to  per- 
form  any  such  duty  or  to  make  any  charge  therefor. 

Costs — Taxed   aoainst    RbbpoiTdbnts.— Where,   after   the   iBsaaoce   of   the 

.  writ  of  certiorari,  the  county  commissioners  and  county  auditor  canceled 

the  claim  to  be  reviewed :  Held^  there  being  nothing  in  the  record  to 
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Bbow  that  it  was  tbe  intention  of  snch  oiBcers  before  tbe  writ  was  is- 
Bned  to  cancel  snch  claim,  that  the  cost  of  the  proceeding  should  be 
taxed  against  respondents. 

Application  for  writ  of  certi6rari. 

The  facts  sufficiently  appear  in  the  opinion. 

Soardman  &  Varian,  for  Kelators : 

I.  The  board  of  county  commissioners  has  no  authority 
conferred  upon  it  to  allow  any  claims  not  legally  charge- 
able agfldnst  the  county.  (2  Comp.  Laws,  3077;  People  v. 
Supervisors  El  Dorado  Co.  8  Cal.  59 ;  Id.  11  Id.  174 ;  Linden 
V.  Case,  46  Id.  174;  El  Dorado  Co.  v.  Elstner,  18  Id.  148; 
Robinson  v.  Supervisors,  16  Id.  208 ;  People  ex  rel.  MerrUt 
Y.  Lawrence,  6  Hill,  244.) 

n.  The  fees  charged  by  the  officers  are  not  authorized  by 
statute.  In  the  absence  of  an  express  statute  they  are  not 
legal  charges.  (Bi/^Jcnell  v.  Amador  County,  30  Cal.  238; 
Kiichelly.  Madison  County,  4  Scam.  165;  2  Black.  1,  365; 
Comp.  Laws,  1832,  1995,  2004,  2015,  2016,  2075,  2080, 
2084,  2162-4,  2191,  2299,  2300,  2740,  2745,  3075;  U.  8.  v. 
Waitz,  3  Sawyer,  473.) 
• 

John  Bowman,  District  Attorney,  of  Washoe  County,  also 
for  Relators. 

Wm.  Cain,  S.  A.  Mann  and  R.  M.  Clarke,  for  Respond- 
ents: 

I.  The  writ  of  certiorari  will  not  lie  unless  in  a  case  where 
the  act  complained  of  is  the  exercise  of  "judicial  functions,"" 
and  not  then  if  there  be  any  other  plain,  speedy  and  ade- 
quate remedy.  (Comp.  Laws,  1497,  1503;  State  v.  Com- 
missioners of  Washoe  County,  5  Nev.  317;  Hetzelx.  Commis- 
sioners Eureka  County,  8  Id.  362 ;  Birch  field  v.  Harris,  9  Id. 
382,  386;  Maxwell  v.  Rives,  11  Id.  213;  Phillips  v.  Welch, 
et  aJ.,  12  Id.  158.) 

n.  The  board  of  commissioners  are  charged  with  the  du- 
ty of  acting  on  aU  unaudited  demands  against  the  county 
and  allowing  or  rejecting  the  same.  (Comp.  Laws,  3078,. 
3093.)  To  put  the  functions  of  the  board  in  action  it  is 
only  necessary  to  have:  1.  A  meeting  of  the  board;  2.  An 


68  StATE  OF  Nevada  v.  Washoe  County".  [Sup.  Ct 


Argrument  for  Respondents. 


unaudited  demand  against  the  county,  presented  within  six 
months  after  due,  properly  authenticated.  (Comp.  Laws, 
3093.)  When  such  unaudited  demand  is  presented  the  board 
must  act — ^must  allow  or  reject  the  demand:  Comp.  Laws, 
3078,  3093 ;  and,  in  case  of  refusal,  action  n;ay  be  compelled 
by  mandamus.  (Comp.  Laws,  1508;  People  y.  Superv.  San 
Francisco,  11  Cal.  42,  47;  Id.  28  Id.  429,  431;  People  v. 
Superv.  Co.  New  York,  21  How.  Pr.  323 ;  People  v.  Superv. 
Courtland,  24  Id.  119 ;  People  v.  Sexton,  24  Cal.  79 ;  People 
V.  Lake  Co.  33  Id.  487 ;  26  Ohio  St.  364,  369 ;  Supervisors 
T.  Briggs,  2  Denio,  26.)  Jurisdiction  is  power  to  hear  and 
determine — to  act  concerning  the  matter  involved.  (6  Pe- 
ters, 691,  709;  43  Cal.  365,  368;  Ex  parte  Winston,  9  Nev. 
71;  Phillips  V.  Welch,  12  Id.  158.)  The  commissioners 
must  of  necessity  determine  what  are  and  what  are  not  ac- 
counts legally  chargeable  against  the  county,  and  such  de- 
termination necessarily  involves  the  exercise  of  jurisdiction, 
{Eotchkiss  v.  Board  of  Supervisors,  65  N.  Y.  222,  226.) 

III.  The  writ  of  certiorari  will  not  be  granted  in  any  case 
where  the  injury  is  fully  consummated,  because :  1.  It  would 
be  fruitless;  2.  There  is  no  one  "beneficially  interested." 
(Comp.  Laws,  1490;  People  v.  Mayor  JV.  F..  5  Barb.  48, 
49 ;  Londonderry  V.  Peru,  45  Vt.  429 ;  Furhush  v,  Cwnr 
ningham,  56  Me.  186;  People  v.  Taa  Commissioners,  43 
Barb.  494 ;  People  v.  Commissioners  of  Highways,  30  N.  Y. 
72 ;  Carroll  v.  Siebenthaler,  37  Cal.  193,  196 ;  Andrews  v. 
Pratt,  44  Id.  309,  318.) 

IV.  The  writ  of  certiorari  will  not  lie  in  any  case  where 
there  is  any  other  plain,  speedy  and  adequate  remedy.  (Comp. 
Laws,  1497;  People  v.  Board  of  PUot  Commissioners,  87 
Barb-  126;  People  v.  County  Judge,  40  Cal.  479;  44  Id. 
309,  318.) 

Y.  The  writ  should  be  denied,  because  the  board  not  only 
had  jurisdiction  to  act  upon  the  claims  in  question,  but  the 
claims  and  all  the  items  composing  them  were  just  and 
proper  charges  against  the  county.  (Comp.  Laws,  3737; 
18  Johns.  R.  242.) 
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By  the  CJourt,  Hawlby,  J. : 

This  is  an  application  by  ten  taxpayers  of  Washoe  county 
for  a  writ  of  certiorari  to  review  the  action  of  the  board  of 
county  commissioners  and  county  auditor  of  Washoe  county 
in  allowing  and  auditing  certain  claims  in  favor  of  P.  B. 
Comstock,  coui!ity  cleik  of  said  county.  The  ciadms  ammmt 
in  the  aggregate  to  four  thousand  four  hundred  and  twenty* 
seven  dollars  and  forty  cents. 

In  an  amendment  to  the  original  petition  it;  is^  among 
other  things,  allied:  "That  all  of  said  claims,"  excepting 
the  daim  for  three  hundred  and  seventy^three  dollars  for 
transcribing  the  teatimony  in  the  case  oi  The  Btaie  v.  Rover ^ 
to  be  forwarded  to  the  govemer^s  oflSce,  "having  been  here^ 
tofore,  and  prior  to  tJie  filing  of  the  original  petition,  au- 
dited and  allowed,  and  warrants  for  the  same  on  the  county 
treasury  of  said  coimty,  drawn  by  *  *  *  John  B.  Wil- 
liams, auditor;  *  ♦  *  that  each  and  every  of  said 
claims,  and  the  warrants  therefor,  have  been,  prior  to  the 
filing  of  the  original  petition  by  the  county  treasurer  of 
said  county,  out  of  the  moneys  thereof,  paid  to  the  said 
P.  B.  Comstock.^' 

So  far  as  these  claims  are  concerned,  relators  are  not  c?n- 
titled,  in  this  proceeding,  to  have  the  same^  reviewed.  They 
would  not  be  benefited  by  a  review  of  the  action  of  the 
commissioners  and  auditor,  even  if  their  acts  were  declared 
null  and  void.  Under  the  provisions  of  the  statute  the  affi- 
davit for  the  writ  of  certiorari  must  show  that  the  party 
applying  is  beneficially  interested.     (Stats.  1869,  sec.  437.) 

The  several  claims  having  been  allowed,  audited  and  paid^ 
it  would  be  a  useless  ceremony  in  this  proceeding  to  review 
the  action  of  the  commissioners  and  auditor.  {People  v. 
Commissioners,  43  Barb.  494.) 

If,  as  alleged  in  the  petition,  the  claims  were  not  legally 
chaigeable,  and  if,  in  allowing  and  auditing  the  same,  the 
conmiissioners  and  auditor  exceeded  their  jurisdiction  (ques* 
tions  which  we  do  not  here  decide),  then  their  action  wa^ 
null  and  void.     (People  v.  Lawrence,  6  Hill,  244;  People 
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Siehenthaler,  37  Cal.  196;  Linden  y.  Case,  46  CaL  174;  and 
the  remedy  would  be  by  a  suit  at  law,  by  the  county  against 
the  clerk,  to  recover  back  the  amount  of  money,  if  any,  paid 
to  Comstock  without  warrant  of  law.  (Board  of  Supervisors 
V.  Ellis,  59  N.  Y.  620.)  The  petition  shows  that  the  account 
of  three  hundred  and  seventy-three  dollars  ^Tias  been  ♦  *  ♦ 
audited  and  allowed  by  the  said  auditor  as  a  just  and  legal 
<;laim  against  the  said  county;  but  that  no  warrant  has  yet 
been  drawn  therefor  and  the  same  has  not  yet  been  paid." 
as  to  this  particular  claim  the  relators  are  beneficially  in- 
terested. 

The  statute  creating  a  board  of  county  commissioners, 
and  defining  their  duties,  provides,  among  oth^r  things,  that 
the  "commissioners  shall  have  power  and  jurisdiction  in 
their  respective  counties  *  ♦  *  to  examine,  settle  and 
allow  all  accounts  legally  chargeable  against  the  county." 
(2  Comp.  Laws,  3077.) 

Prior  to  the  adoption  of  this  statute  the  supreme  court  of 
California  decided,  imder  a  similar  statute,  that  the  power  of 
the  supervisors  to  allow  accounts  against  the  county  is  con- 
fined to  those  "legally  chargeable,"  and  that  a  writ  of 
certiorari  would  lie  to  review  the  action  of  the  board.  (Peo- 
ple V.  Supervisors  of  El  Dorado  County,  8  Cal.  58;  Id.  11 
Cal.  170:  Robinson  v.  Board  of  Supervisors,  16  Cal.  208.) 
The  commissioners  and  auditor,  in  allowing  and  auditing 
tie  accounts,  ore  limited  to  the  powers  conferred  upon  them 
by  statute.  (People  v.  Lawrence,  6  Hill,  .244,  and  author- 
ities before  cited.)  Their  action  in  allowing  and  auditing 
the  account  in  question  is  wholly  indefensible.     Therein 

no  law  authorizing  the  clerk  to  perform  any  such  duty  or  to 
make  any  such  charge.  The  claim,  upon  its  face,  clearly 
«hows  that  it  was  not  legally  chargeable  against  the  county. 
The  statute  makes  it  the  duty  of  the  judge  of  the  court  to 
transmit  the  testimony  taken  at  the  trial  to  the  governor. 
<1  Comp.  Laws,  2080.) 

There  is  no  statute  authorizing  any  charge  to  be  made  for 
transcribing  the  testimony  so  taken  for  the  purpose  of  trans- 
mitting it  to  the  governor.  The  demurrer  to  the  petition, 
in  so  far  as  it  applies   to    all    accounts   which   have   been 
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paid,  is  sustained ;  and  in  so  far  as  it  relates  to  the  claim  of 
three  hundred  and  seventy-three  dollars  it  is  overruled. 

The  clerk  will  issue  a  writ  of  certiorari  directed  to  the 
hoard  of  county  conunissioners  of  Washoe  county  and  to 
the  county  auditor  of  said  county  commanding  them  to  fully 
certify  all  the  records  and  proceedings  of  said  board  and 
auditor  relating  to  the  said  claim  of  three  hundred  and  seven- 
ty-three dollars  to  this  court  oin  or  before  the  third  day  of 
March,  a.  d.  1879. 

Opinion  upon  return  of  writ  of  certiorari. 

By  the  Court,  Hawlby,  J. : 

The  return  to  the  writ  of  certiorari,  heretofore  issued, 
shows  that  after  the  filing  of  the  petition  for  the  writ,  by 
the  relators,  the  board  of  county  commissioners,  on  the  ap- 
plication of  P.  B.  Comstockj  ordered  that  the  claim  of 
three  hundred  and  seventy-three  dollars,  for  transcribing 
the  evidence  in  the  Rover  case  for  the  governor's  office,  "be 
canceled  of  record  by  the  auditor;"  that  the  auditor,  in 
pursuance  of  said  order,  "canceled  said  claim  *  *  * 
on  the  claim  book,  and  made  the  necessary  entry  in  the  books 
of  the  county."  The  only  question,  therefore,  for  us  to  con- 
sider is  one  of  costs. 

It  satisfactorily  appears,  from  the  return  to  the  writ,  that 
it  was  not  the  intention  of  the  board  of  county  commission- 
ers to  ever  have  this  claim  paid;  that  by  a  verbal  under- 
standing between  the  commissioners  and  the  auditor  the 
claim  was  audited,  in  order  *'that  it  might  be  properly  pre- 
sented for  payment  to  Humboldt  county,  and  in  case  the 
said  claim  was  not  allowed  and  paid  by  Humboldt  county 
that  no  warrant  should  be  issued  *  *  *  on  the  treasurer 
of  Washoe  county  for  its  payment."  Upon  this  showing 
the  respondents  claim  that  the  costs  of  this  proceeding 
should  not  be  taxed  against  them.  There  was  nothing  in 
the  public  records  to  show  the  intention  of  the  officers  in 
allowing  and  auditing  this  claim. 

It  does  not  appear,  from  the  records  before  us,  that  the 
relators    had    any  knowledge   of   such   officers'    intentions., 
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Tkey  were  authorized  to  act^  and  did  act,  upon  the  facts  as 
shown  by  the  records  of  Washoe  county.  The  respondents 
in  their  brief,  filed  in  support  of  their  demurrer,  claimed 
that  the  county  commissioners  and  county  auditor  were 
authorized  by  law  to  allow  and  audit  this  particular  account. 
Under  the  circumstances  of  this  case  it  is  ordered  that 
the  writ  be  dismissed  and  that  the  costs  of  this  proceeding 
be  taxed  against  respondents. 


[No.  937.1 

THE  STATE  OF  NEVADA,  Resfootent,  v.  FRANK 

CLIFFORD,  AppELUkNT- 

LfBcavT-^LosT  PBOfBBTY  FoDND  iJg  THS  HIGHWAY. — ^When  property  !• 
found  In  the  highway,  and  the  finder  knowa  the  owner,  or  there  are  any 
marks  upon  It  by  which  the  owner  may  be  ascertained,  and  the  finder 
Instead  of  restoring  It  converts  It  to  his  own  use,  sncfa  conTerslon  will 
constitute  a  felonious  taking. 

IDBM — Fblonigus  Intbnt. — If  there  be  a  felonious  intent  to  appropriate  the 
property  coupled  with  a  reasonable  belief  that  the  owner  could  be  found, 
it  would  be  larceny. 

IDBM — SuBssQuiNT  Fbix>nzod»  Intbnt  NOT  SntvicuNT. — ^If  the  finder  takes 
possession  of  the  property  without  intending  to  steal  it  at  the  time 
of  the  original  taking,  he  can  not  be  found  guilty  of  larceny  by  any  sub- 
sequent intention  to  convert  it  to  his  own  use. 

PossBBSiow  OF  Btolbn  Pbopebtt. — Where  there  is  no  other  evidence  tending 
to  establish  the  guilt  of  the  defendant  except  the  fact  of  his  having  the 
possession  of  the  property  stolen,  and  the  Jury  believe  that  the  defendant 
gives  a  reasonable  account  of  ftuch  possession.  It  would  be  their  duty  to 
aequit.  > 

TiSTixoNT — Held  Sufficient  to  Sustain  ▲  Conyiction  fob  Labcent. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict,  White  Pine  County. 

The  facts  of  this  case  are  substantially  as  follows:  On 
the  twenty-sixth  day  of  February,  1878,  there  was  upon  the 
stage  of  Gilmer,  Saulsbury  &  Co.,  five  bars  of  bullion.  Each 
bar  was  in  a  leather  sack,  used  by  Wells,  Fargo  &  Co., 
for  the  shipment  of  bullion.  The  bars  were  numbered  and 
marked  "Christy  Mill  &  Mining  Co.,"  in  plain  letters. 
The  sacks  were   also  numbered  and   had   a  tag  of  Wells, 
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Fargo  &  Co.  upon  them.  The  bars  of  bullion  were  all 
upon  the  stage  when  it  left  Prairies  Ranch,  and  upon  the 
arrival  of  the  stage  at  Ward,  in  White  Pine  county,  it  was 
ascertained  that  one  of  the  bars,  marked  No.  21,  contained 
in  sack  No.  8,  was  missing.  The  agent  of  Wells,Fargo  & 
Co.  at  Ward  immediately  notified  the  oflSce  in  San  Fran- 
cisco, Cal.,  of  the  loss  of  the  bullion.  In  due  time  posters 
from  Wells,  Fargo  &  Co,  came  back  offering  a  reward  of 
two  hundred  and  fifty  dollars  ior  the  recovery  of  the  bullion. 
In  the  mean  time,  the  local  agent,  aided  by  the  private  de- 
tectives and  messengers  of  Wells,  Fargo  &  Co.,  commenced 
search  and  made  inquiries  after  the  lost  bar.  The  defend- 
ant, Clifford,  went  to  the  agent  and  stated  that  he  thought 
the  bar  could  be  found,  provided  there  was  sufficient  in- 
ducement held  out  Several  consultations  were  held  upon 
the  subject  The  defendant  claimed  that  two  hundred  and 
fifty  dollars  was  not  enough,  as  he  would  be  ecHooipeUed  to 
give  that  amount  to  the  parties  from  whom  he  was  to  get 
his  information  as  to  the  whereabouts  of  the  bulliotn,  and 
that  he  was  acting  as  a  go-between  and  was  compelled  to 
pledge  his  word  as  to  secrecy  in  the  mt^tter,  and  was  also 
pledged  not  to  disclose  any  name,  and  that  he  wanted  one 
hundred  and  fifty  dollars  for  his  services.  The  agent  and 
messenger  of  Wells,  Fargo  &  Co.  agreed  that  they  would 
raise  the  extra  one  hundred  and  fifty  dollars  themselves. 

They  agreed  to  give  defendant  four  hundred  dollars- for 
such  information  as  would  lead  to  the  discovery  of  the  bul- 
lion, reserving  the  right  to  prosecute  any  person  in  whose 
possession  the  btillion  might  be  found.  In  pursuance  of 
this  agreement,  the  defendant,  in  company  with  three  per- 
sons named  in  the  agreement,  started  out  about  one  o'dock 
A.  H.  to  find  the  bullioxu  The  defendant  suggested  that 
they  had  better  provide  themselves  with  a  shovel  or  some- 
thing  to  dig  up  the  bar  of  bullion.  At  the  lower  end  of 
town  the  defendant  pointed  out  a  spot  where,  upon  digging 
down  about  six  inches,  the  missing  bar  of  bullion,  with  the 
marks  upon  it,  was  found. 

Some  four  or  five  days  subsequent  to  the  discovery  of  the 
bullion  c  deputy  sheriff,  in  company  with  a  messenger  of 
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which  are  very  numerous,  may  be  stated  in  general  terms 
as  follows:  When  property  is  found  in  the  highway,  and 
the  finder  knows  the  owner,  or  there  be  any  mark  upon  it 
by  which  the  owner  may  be  ascertained,  and  the  finder  in- 
stead of  restoring  it  converts  it  to  his  own  use,  such  con- 
version will  constitute  a  felonious  taking.  If  there  be  no 
notice  of  the  owner  at  the  time  of  finding,  yet  if  there  be 
a  felonious  intention  to  appropriate  the  property,  coupled 
with  a  reasonable  belief  that  the  owner  could  be  found,  it 
would  be  larceny.  But  the  finder  of  lost  property  who  takes 
possession  of  it  not  intending  to  steal  it  at  the  time  of  the 
original  taking,  is  not  rendered  guilty  of  larceny  by  any 
subsequent  felonious  intention  to  convert  it  to  his  own  use. 
(People  V.  McOarren,  17  Wend.  460 ;  Wilson  v.  The  People, 
39  N.  Y.  461 ;  State  v.  Weston,  9  Conn.  626 ;  Ransom  v.  The 
State,  22  Id.  153;  Baker  v.  The  State,  29  Ohio  St.  184; 
Bailey  v.  The  State,  52  Ind.  462 ;  Wolfington  v.  State,  53 
Ind.  343;  Commonwealth  v.  Titiis,  116  Mass.  42;  Reg.  v. 
Thurbom,  2  Car.  &  Kir.  832 ;  Reg.  v.  Moore,  8  Cox,  C.  C. 
416 ;  2  Bish.  Cr.  Law,  sec.  882,  and  other  authorities  there 
icited;  2  Wharton  Cr.  Law,  sec.  1800.) 

All  portions  of  the  charge  of  the  court  or  instructions 
given  to  the  jury  at  variance  with  these  rules  are  erroneous, 
especially  those  portions  which  convey  an  intimation  to  the 
jury  that  any  subsequent  felonious  intention  of  defendant 
to  convert  the  property  to  his  own  use  is  sufficient  to  au- 
thorize a  conviction. 

The  court  also  erred  in  refusing  to  give  the  sixth  instruc- 
tion asked  by  defendant. 

When  property  recently  stolen  is  found  in  the  possession 
of  a  person  accused  of  the  theft  the  accused  person  is  bound 
to  explain  the  possession  in  order  to  i^move  its  effect  as  a 
circumstance  indicative  of  guilt.  (State  v.  I,  En.  10  Nev. 
279.)  But  if  there  is  no  other  evidence  tending  to  estab- 
lish the  guilt  of  the  defendant^  and  the  jury  are  satisfied 
that  he  gives  a  reasonable  account  of  his  possession  of  the 
property,  then  it  would  be  their  duty  to  acquit. 

Appellant  claims  that  the  evidence,  under  any  theory  of 
the  prosecution,  is  insufficient  to  support  a  conviction  of 
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larceny;  that  if  the  defendant  is  guilty  of  any  offense  it 
ODuld  only  be  that  of  receiving  stolen  goods.  In  our  opinion 
there  is  ample  testimony  tending  to  show  that  the  defendant 
was  guilty  of  the  offense  of  grand  larceny,  either  in  steal- 
ing the  bar  of  bullion  from  the  stage  or  finding  it  upon  the 
highway,  knowing  the  owner,  or,  it  having  marks  upon  it 
by  which  the  owner  might  readily  be  ascertaiiied,  intending 
at  the  time  to  convert  it  to  his  own  use.  If  the  jury  be- 
lieved the  testimony  given  by  the  defendant,  in  his  own 
behalf,  to  be  true,  he  was  not  guilty  of  larceny  or  any  other 
offense  (unless  it  be  that  of  compounding  a  felony). 

The  judgment  of  the  district  court  is  reversed,  and  th» 
cause  remanded  for  a  new  trial.* 


[No.  040.] 

W.  R  MUSOROVE,  Executor  of  thb  Estate  of  WIL- 
LIAM  PATTERSON,  Respondent,  v.  ADOLPHUS 
WAITZ,  ET  AX.,  Appellants. 

CnrincATS  of  Acknowledgment — Testimony  of  Notabt. — Where  the 
eertillcste  of  a.  notary  puhllc  conionna  to  the  prorlslona  of  the  statate 
and  the  notary  i»  calM  aa  a  witneaa  and  falla  to  atate  from  memory  the 
exact  amount  for  which  the  mortgage  was  given :  Held,  that  his  testi- 
mony la  not  entitled  to  any  greater  weight  than  hla  certificate. 

Iraic. — ^Wtaere  the  property  mortgaged  te  altuate  In  a  compact  hody,  and  the 
notary  a^d  party  executing  the  mortgage  are  upon  the  premises  and  tho- 
notary  informs  the  party  that  the  mortgage  is  "on  all  this  property 
here  :*'  Held,  that  this  language  must  have  been  as  clearly  understood  a* 
If  he  had  read  the  description  In  the  mortgage. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

EUis  dk  King,  for  Appellant: 

A  certificate  of  acknowledgment  may  be  disproved  by 
parol  testimony.  {Dodge  v.  Hollingshead,  6  Minn.  25,  Aip- 
fUNi -v.  Folsom,  Id.  500;  Comp.  Laws,  259.)  The  oer* 
tifieate  must  show  that  the  wife  was  examined  in  the  manner 
prescribed  by  the  statute.     (Jordan  v.  Corey,  2  Ind.  385.) 


.78  MusGBovE  V.  Waitz.  [Sup.  Ot. 


Opinion  of  tlie  Conrt — Htwiey,  J. 


The  officer  did  not  inform  the  defendant  of  the  contents  of 
the  instrument  (Comp.  Laws,  250).  He  did  not  read  it 
to  her. 

T.  W.  W,  Davies,  ior  Eespondent : 

By  the  Court,  Hawley^  J. : 

This  is  an  action  to  foreclose  a  mortgage  executed  by 
appellants. 

The  appellant,  Ann  Waitz,  in  her  separate  answer,  denied 
that  she  ever  acknowledged  the  execution  of  said  mortgage ; 
that  she  ever  knew  the  contents  thereof,  or  that  the  con- 
tents were  ever  made  known  to  her. 

The  only  questions  presented  by  this  appeal,  M'hich  are 
xelied  upon  by  appellants,  relate  exclusively  to  the  suffi- 
ciency of  the  proof  upon  these  points.  The  certificate  of 
the  notary  substantially  conforms  to  the  provisions  of  the 
statiute  (1  Comp.  Laws,  250-251).  It  is  admitted  that  it 
makes  out  a  prima  facie  case  in  favor  of  respondent,  and  that 
it  was  unnecessary  for  him  to  have  introduced  any  otKer 
proof;  but  upon  the  trial  he  chose  to  introduce  the  notary 
before  whom  the  acknowledgment  was  taken,  and  appellants 
claim  that  his  testimony  contradicts  his  certificate  and  es- 
tablishes the  facts  in  their  favor. 

The  notary  testifies  that  he  did  not  read  the  entire  mort* 
gage  to  Mrs.  Waitz.  This  was  unnecessary.  •The  law  only 
requires  that  she  should  be  "made  acquainted  with  the  con- 
tents." The  witness  says  he  "informed  Mrs.  Waitz  of  the 
contents  of  the  mortgage  before  taking  her  acknowledgment." 
He  did  not  describe  to  her  the  property  mentioned  in  the 
mortgage  by  the  number  of  the  lots  and  block  as  named  in 
the  mortgage.  It  appears  that  the  property  mortgaged  is 
in  a  compact  body  fronting  on  the  north  side  of  King 
street,  in  Carson,  and  lying  between  Curry  street  and  an 
alley.  The  notary  was  upon  the  premises  at  the  time  of 
taking  the  acknowledgment  and  said  to  Mrs.  Waitz  that  the 
mortgage  was  "on  all  this  property  here."  Situated  as  the 
parties  then  were,  this  language  of  the  notary  must  have 
been  as  clearly  understood  by  her  as  if  he  had  read  the 
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description  in  the  mortgage.  He  testified  upon  cross-ex- 
amination that  he  told  Mrs.  Waitz  that  the  niortgage  secured 
a  note  for  $1500,  He  was  very  positive  as  to  the  amount. 
Upon  bis  re-examination  he  said :  '^I  only  had  an  idea  that 
such  was  the  amount;  upoB  examination  of  the  mortgage 
now  I  find  the  amount  is  $3000,  and  is  fully  written  out  in 
words.  The  amount  named  in  the  mortgage  is  what  I  told 
her,  and  that  is  $8000." 

In  the  course  of  his  testimony  he  said :  "All  the  averments 
in  the  certificate  of  acknowledgment  to  this  mortgage  are 
true."  This  testimony  shows  that  the  recollection  of  the 
witness  was  in  some  respects  at  fault,  and  required  the  in- 
troduction of  the  mortgage  to  refresh  his  memory  as  to  the 
i^tual  facts.  We  apprehend  there  are  very  few  of  the 
omcers  authorized  by  law  to  take  acknowledgments  who 
could,  after  the  lapse  of  two  or  three  years,  state  from 
memory  only  the  exact  amount  of  every  mortgage  to  which 
they  had  attached  their  certificate  of  acknowledgment.  The 
fickle  recollection  of  a  witness,  after  such  a  period  of  time, 
is  not  entitled  to  any  greater  weight  than  his  certificate, 
under  seal,  given  at  the  time  of  the  ocurrence. 

In  this  case  the  testimony  not  only  fails  to  contradict  the 
certificate  of  the  officet  in  any  essential  particular,  but  in 
fact  supports  it  upon  every  material  point. 

The  judgment  of  the  district  court  is  affirmed* 


[No.  9351. 

THE  STATE  OF  NEVADA,  Bkspondent.i;.  AH  OHUET, 

ALIAS  SAM  GOOD,  AppBLLAJffT. 

iDBirnTT  OF  Pbisonbb — BxHXBiTiov  or  Tattoo  Masks  upon  the  Person 
— Abt.  1,  Sec.  8,  Constitution  Discussed  and  Constbubd. — Upon  the 
trial,  a  question  was  raised  as  to  the  identity  of  the  defendant.  One 
witness  testified  that  be  knew  the  defendant,  and  knew  that  he  bad 
tattoo  auirks  (a  female  head  and  bast)  on  his  right  forearm.  The  court 
thereupon  compelled  the  defendant,  against  his  objection,  to  exhibit  his 
arm,  in  such  a  manner  as  to  show  the  marks  ts  the  Jnry :  Held,  that 
this  action  of  the  eonrt  was  not  in  violation  of  the  clause  in  the  State 
Constltation,  which  declares  ^at  no  person  shall  be  compelled  "In  any 
criminal  case,  to  be  a  ^witness  against  himself  ;**  that  it  was  not  pro- 
Jndlcial  to  defendant  and  was  not  en'oneons.     (Leonard,  J,,  dissenting.) 
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Corpus  Delicti — <:xiicuh8tantial  Byidbncb. — Proof  of  oor^iM  delicti  may 
be  shown   by  circumstantial  evidence. 

iDfeM — Bupficienct'  OP  EVIDENCE. — Where  it  was  Bhown  that  the  house 
where  the  dead  body  (claimed  to  be  the  body  of  Ah  Tong,  alleged 
In  the  indictment  to  have  been  killed  by  Ah  Chuey)  was  found,  was 
used  as  a  Chinese  wash-house;  that  Ah  Tong  was  the  proprietor;  tiiat 
he  was  assisted  by  two  •thet  Chinamen ;  tlwt  thesa  three  persons  were 
Qsually  at  the  house;  that  the  wash-house  was  being  used  as  usnal  on 
the  day  of  the  homicide;  that  some  human  being  therein  was  killed; 
that  the  house  was  consumed  by  fire  after  the  homfotde  occurred;  tliat 
the  body  of  the  deceased  was  badly  charred;  tliat  Ah  Tong  had  nev^r 
been  seen  after  the  homicide^  and  that  the  other  occupants  had  been 
seen  and  were  alive:  Held,  that  these  circumstances  tended  to  establish 
the  fact  that  the  body  found  in  the  wash-house  was  the  body  of  Ah 
Tong. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District)  Washoe  County, 

The  facts  sufficiently  appear  in  the  opinion* 

Robert  M.  Clarke  and  N,  Soderherg,  for  Appellant 

L  The  court  erred  in  compelling  defendant  to  exhibit 
the  tattoo  mark  on  his  arm  to  the  jury.  This  was  com- 
pelling him  to  testify  against  himself.  (Cons,  of  Nevada,. 
sec.  8,  18;  Comp.  Laws,  sec.  2306,  2306;  U.  S.  Dig.  1st 
series,  vol.  XIV.,  p.  693,  sec.  4630,  4643,  4659;  Cooley's 
Cons.  Lim.  (1868),  305;  State  v.  Jacobs,  5  Jones  (N.  C),  L. 
259 ;  Rex  v.  Worsetikam,  1  Ld.  Raym.  R.  705 ;  Reg.  v.  Mead,, 
2  Id.  927 ;  Rex  v.  Shelly,  3  Term  R.  142 ;  1  Green.  Ev.  sec. 
451 ;  Whart,  Cr.  L.  sec.  807 ;  2  Phillips  Ev.  929 ;  Stokes  v. 
State  (recent  term  case),  8  Cent  Law  Jour.  pp.  316-17,  36 
Cal.  529 ;  123  Mass.  222. 

II.  There  is  an  entire  want  of  evidence  of  the  corpus 
diliciu  The  only  testimony  in  the  record  that  Ah  Tong  is 
dead,  are  the  extra  judicial  statements  of  defendant  tes- 
tified to  by  a  hostile  Chinaman,  which  are  entirely 
improbable  and  unworthy  of  credence.  (Smith's  case,  21 
Grat,  809 ;  People  v.  Jones,  31  Cal.  565 ;  3  Green  Ev.  sec- 
30;  1  Whar.  Am.  Cr.  Law,  sec.  745  et  seq.,  Blackburn  v. 
State,  28  Ohio  St  146;  1  Green.  Ev.  sea  217:  People  v, 
Henncssy,  15  Wend.  148;  Stringfellow  v.  State,  26  Miss, 
157,  32  li  450 ;  33  Id.,  352 ;  18  (N.  Y.),  179, 189.) 
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Wm.  Cain,  Dislrict  Attorney  of  Washoe  County,  for  Ke- 
spondent, 

I.  There  was  sufficient  proof  of  the  corpus  delicti.  (2 
Green.  Ev*,  sec.  30;  BurriU  Cir.  Ev.,  p.  677,  ei  seq.;  1 
Whart  Or.  Law,  aec&  746-7. 

IL  It  is  always  proper  to  identify  a  person  by  hia  ap- 
pearance, marks  upon  his  person,  dress,  stature,  voice,  etc 
(Wills  Cir.  Ev. ;  Burrill's  Cir.  Ev.  635-7-8 ;  650.) 

By  the  Court,  B^awxet.  J. : 

The  constitution  of  this  state  declares  that  no  person 
shall  be  compelled,  "in  any  criminal  case,  to  be  a  witness 
against  himself."    (Art.  1,  sec.  8.) 

On  the  trial  of  this  case  the  cotirt  compelled  the  defend- 
ant, against  his  objection,  to  exhibit  his  arm  so  as  to  show  ' 
certain  tattoo  marks  thereon  to  the  jury  (a  witness  having 
previously  testified  that  such  marks  were  upon  the  defend- 
ant's arm.)  Was  this  compelling  the  defendant  to  be  a  wit- 
ness against  himself?  What  is  meant  by  the  constitutional 
clause  above  referred  to  Perhaps  the  best  way  of  answer- 
ing these  questions  would  be  to  state  the  history  which  led 
to  the  adoption  of  this  constitutional  provision.  A  similar 
provision  is  found  in  the  constitution  of  nearly  every  state 
of  the  union  and  in  the  constitution  of  the  United  States. 

In  the-early  history  of  England  accused  persons  were 
compelled  to  testify  in  answer  to  any  criminal  charge  brought 
against  them.  With  the  advancing  spirit  of  the  age  it  was 
claimed  that  no  man  ought  to  be  compelled  to  accuse  him- 
self of  any  crime,  and  by  degrees  the  rule  was  changed  to 
its  present  state  in  accordance  with  what  seemed  to  be  the 
public  sentiment  of  the  country.  Story,  in  his  commenta- 
ries on  the  constitution  of  the  United  States,  says:  That 
the  insertion  of  this  clause  '*is  but  an  affirmance  of  the  com- 
mon law  privilege."  It  was,  according  to  his  views,  adopted 
to  prevent  the  evils  which  had  resulted  from  the  custom  of 
other  countries  in  compelling  crimitials  to  give  evidence 
against  themselves  and  of  being  "subjected  to  the  rack  or 
torture  in  order  to  procure  a  confession  of  guilt."  (2  Story 
on  the  Const.  1788.) 

Ner.  Vol,  XIV.- 
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Gladstone  claims  that  the  trial  by  torture  was  unknown 
to  the  law  of  England.  In  referring  to  this  custom  he  says : 
"^TCt  seems  astonishing  that  this  usage  of  administering  the 
torture  should  be  said  to  arise  from  a  tenderness  to  the  lives 
•of  men ;  and  yet  this  is  the  reason  given  for  its  introduction 
in  the  civil  law,  and  its  subsequent  adoption  by  the  French 
and  other  foreign  nations,  viz. :  because  the  laws  can  not 
-endure  that  any  man  should  die  upon  the  evidence  of  a  false 
or  even  a  single  witness,  and,  therefore,  contrived  this 
method  that  innocence  should  manifest  itself  by  a  stout 

denial,  or  guilt  by  a  plain  confession,  thus  rating  a  man's 
-virtue  by  the  hardiness  of  his  constitution,  and  his  guilt  by 
the  sensibility  of  his  nerves."  (4  Black.  Com.  326.)  This 
'learned  commentator,  in  order  to  fully  expose  the  fallacy  of 
this  reason,  quotes,  with  approval,  the  language  of  TuUy, 
that  notwithstanding  pain  governs  those  tortures,  the  quaes- 
tor rules  and  regulates  as  well  the  mind  as  the  body  of.  every 
one;  desire  inclines;  hope  bribes;  fear  enfeebles;  so  that 
in  such  a  distressed  state  of  things  no  room  is  left  for  the 
truth.  It  does,  indeed,  seem  strange,  at  this  day,  that  a 
7)eople  as  intelligent  and  enlightened  as  the  Romans  were 
did  not  earlier  discover  the  utter  futility  of  this  mode  of 
punishment  to  extract  the  truth.  It  may  be,  however,  that 
the  wisdom  of  future  ages  will  discover  and  bring  to  light 
the  errors  of  the  system  which  we  have  adopted  in  the 
United  States,  in  order  to  accomplish  that  very  useful  pur- 
pose. It  has  already  been  assailed  by  James  Fitzjames 
Stephans,  and  other  prominent  and  able  writers  on  the 
criminal  law. 

I  have  referred  to  this  subject,  not  for  the  purpose  of 
pointing  out  or  expressing  any  opinion  upon  the  merits  or 
demerits  of  any  particular  system,  but  to  show  as  a  fact 
tiiat  in  all  countries  and .  in  all  ages,  swhatever  the  law  or 
custom  may  have  been,  it  was  always  claimed  as  a  reason 
"foflr  its  adoption  that  it  was  calculated  to  discover  the  truth, 
^nd  thereby  promote  the  ends  of  justice.  Such  is  claimed 
to  be  the  rule  of  our  constitution  and  laws  upon  this 
•question. 

The  object  of  every  criminal  trial  is  to  ascertain  the  truth. 
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The  constitution  prohibits  the  state  from  compelling  a  de- 
fendant to  be  a  witness  against  himself  because  it  was 
believed  that  he  might,  by  the  flattery  of  h6pe  or  suspicion 
of  fear,  be  induced  to  tell  a  falsehood. 

None  of  the  many  reasons  urged  against  the  rack  or  tor- . 
ture  or  against  the  rule  compelling  a  man  "to  be  a  witness 
against  himself'  can  be  urged  against  the  act  of  compelling 
a  defendant,  upon  a  criminal  trial,  to  bare  his  arm  in  the 
presence  of  the  jury  so  as  to  enable  them  to  discover  whether 
or  not  a  certain  mark   could   be   seen   imprinted   thereon. 
Such  an  examination  could  not,  in  the  very  nature  of  things, 
lead  to  a  falsehood.     In  fact,  its  only  object  is  to  discover 
the   truth;    and   it  would  be  a  sad  conunentary   upon   the 
wisdom  of  the  framers  of  our  Constitution  to  say  that  by 
the  adoption  of  such  a  clause  they  have  effectually  closed « 
the  door  of  investigation  tending  to  establish  the  truth. 

Confessions  of  persons  accused  of  crime,  whenever  ol>- 
tained  by  the  influence  of  hope  or  fear,  are  excluded  because 
in  considering  the  motives  which  actuate  the  mind  of  man 
they  might  be  induced  to  make   a  false  statement    Yet, 
notwithstanding  the  universality  of  this  rule  of  law,  when- 
ever  the   confession,   however   improperly   or   illegally   ob- 
tained, has  led  to  the  discovery  of  any  given  fact,  that  fact 
is  always  admitted  in  evidence,  because  the  reasons  which 
would  have  excluded  the  confession  no  longer  exist.     This 
is  the  governing  and  controlling  principle  of  the  law. 
^  The  constitution  means  just  what  a  fair  and  reasonable 
interpretation  of  its  language  imports.     No  person  shall  be 
compelled  to  be  a"*witness,  that  is  to  testify,  against  himself. 
To  use  the  common  phrase,  it  "closes  the  mouth''  of  the 
prisoner.     A  defendant  in  a  criminal  case  eannot  be  com- 
pelled to  give  evidence  under  oath  or  affirmation  or  make 
any  statement  for  the  purpose  of  proving  or  disproving  any 
question   at   issue   before    any   tribunal,,  court,    judge    or 
magistrate.     This  is  the  shield  under  which  he  is  protected 
by  the  strong  arm  of  the  law,  and  this  protection  was  given, 
not  for  the  purpose  of  evading  the  truth,   but,   as  before 
stated,  for  the  reason  that  in  4he  sound  judgment  of  the 
men  who  framed  the  constitution  it  was  thought  that  owing 
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to  the  weakness  of  human  nature  and  the  various  motives 
that  actuate  mankind,  a  defendant  accused  of  crime  might 
be  tempted  to  give  testimony  against  himself  that  was  not 
true. 

The  State  v.  Jacobs,  5  Jones,  N.  C.  259,  and  Stokes  v.  The 
State  (an  unreported  Tenneseee  case  referred  to  in  a  note  to 
vol.  1,  Wharton's  Law  of  Evidence,  sec.  347),  have  been 
cited  and  are  relied  upon  to  sustain  ^the  position  that  the 
act  of  compelling  Ah  Chuey  to  bare  his  arm  was  in  violation 
of  his  constitutional  rights. 

In  the  Jacobs  case  the  court  decided  that  '^a  Judge  has 
not  the  right  to  compel  a  defendant  in  a  criminal  prosecu- 
tion to  exhibit  himself  to  the  inspection  of  the  jury  for  the 
purpose  of  enabling  them  to  determine  his  status  as  a  free 
,n^ro."    This  decision  was  based  upon  two  grounds:   Firsts 
upon  the  general  rule  that  a  witness  could  not  be  compelled 
to  furnish  any  evidence  that  would  tend  to  criminate  him- 
self.    Sec<tod,  that  the  manner  in  which  the  defendant  was 
compelled  to  exhibit  himself  was  prejudicial  to  the  defendant. 
I  do  not  propose  to  deny  the  correctness  of  that  decision, 
but  I  do  insist  that  it  cannot  be  sustained  upon  the  first 
ground  stated  therein. 

In  the  subsequent  case  of  The  State  v.  Johnson,  67  X.  C 
68,  the  court,  in  my  opinion,  declare  the  correct  principle 
that  governed  the  Jacobs  case  and  distinguished  it  from  the 
one  then  under  consideration,  viz. :  In  the  Jacobs  case  the 
defendant  was  compelled  to  exhibit  himself  to  the  jury  so 
that  the  "jury  might  determine  by  inspection  his  quality 
and  condition — his  blood  or  race."  That  was  a  matter  to- 
be  proved  by  the  oath  of  witnesses  who  knew  the  facts,  or 
it  may  be  by  experts. 

It  is  a  noticeable  fact  that  in  none  of  the  subseqiient  cases 
in  that  state,  where  the  Jacobs  case  was  cited,  have  the 
courts  sanctioned  or  in  any  manner  approved  of  the  first  rea- 
soning upon  which  the  decision  was  based.  Whilst  they 
have  taken  especial  pains  to  distinguish  the  facts  in  the  re- 
spective  cases,  they  have,  without  disturbing  the  decision,, 
virtually  refused  to  acknowledge  the  reasoning  of  the  court 
as  applicable  to  casese  of  a  similar  character. 
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In  The  State  v.  Woodruff,  67  N.  C.  89,  where  an  issue  of 
bastardy  was  being  tried,  the  mother  of  the  child,  when  ex- 
amined as  a  witness,  held  the  child  in  her  arms,  and  the 
counsel  in  addressing  the  jury  called  attention  to  its  features 
and  commented  upon  its  resemblance  to  the  defendant,  the 
child  being  still  in  its  mother's  arms.  This  was  held  not 
to  be  error. 

Xow,  how  could  the  jury  determine  the  resemblance,  un- 
less they  also  examined  the  features  of  the  reputed  father  ? 
Was  he  not  compelled  to  furnish  evidence  against  himself 
by  exhibiting  his  face  to  the  jury  ?  Surely;  if  the  constitu- 
tion protects  a  defendant,  it  could  not  possibly  make  any 
difference  whether  the  defendant  exhibited  himself  in  sitting 
dovm.  or  standing  up ;  in  allowing  the  jury  to  look  at  his 
features  or  the  color  of  his  hair ;  to  look  at  a  mark  plainly 
visible  upon  his  face  or  examine  marks  upon  his  person 
concealed  by  his  ordinary  clothing.  Does  he  not  furnish 
as  much  evidence  against  himself  in  the  one  case  as  the 
other?  Looking,  then,  at  the  facts,  and  applying  thereto 
the  principles  of  common  sense,  did  not  Woodruff  in  the 
one  case  furnish  more  evidence  against  himself  than  Jacobs 
did  in  the  other?  If  the  broad  mantle  of  this  provision  of 
the  constitution  covers  the  one  case,  it  certainly  does  the 
other.  But  the  truth  is,  that  the  difference  beween  the 
cases,  as  held  by  the  respective  courts,  relates  exclusively 
to  the  manner  in  which  the  defendant  is  compelled  to  ex- 
hibit himself,  and  is  not  in  any  way  governed  or  controlled 
by  the  constitution. 

It  was  admitted  in  the  oral  argument  that  a  jury  might 
look  at  the  features  of  the  defendant  and  examine  marks 
upon  any  part  of  his  person  not  concealed  by  his  ordinary 
clothing,  so  long  as  he  was  not  compelled  to  exhibit  him- 
self to  the  jury,  but  it  was  very  earnestly  contended  that  the 
inspection  could  go  no  further;  that  the  defendant,  under 
the  facts  of  this  case,  could  not  be  compelled  to  draw  up 
his  shirt  sleeve  so  as  to  exhibit  the  tattoo  mark  upoh  his 
wrist  or  forearm,  because  such  an  act  was  compelling  the 
defendant  to  furnish  evidence  against  himself,  in  violation 
of  a  provision  of  the  constitution. 


► 
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From  a  constitutional  standpoint,  what  does  this  argu- 
ment amount  to?  If,  in  order  to  establish  the  identity  of 
any  defendant  in  a  criminal  case,  it  became  necessary  to 
examine  a  peculiar  mark  on  the  back  of  his  neck,  the  admissi- 
bility of  such  an  examination  would,  under  the  rule  con- 
tended for,  depend  solely  upon  the  size  and  style  of  his 
shirt  collar.  If  he  wore  a  turn-down  collar,  the  mark  would 
be  visible  without  removing  any  of  his  ordinary  clothing, 
and  could  be  examined  by  the  jury ;  but  if  he  insisted  upon 
the  most  approved  fashion  and  wore  a  standing  coUar, 
close  fitting  to  the  neck,  the  mark  would  be  concealed  by 
his  ordinary  clothing  and  could  not  be  examined. 

In  another  case  the  defendant's  hair  might  be  long  enough 
to  conceal  any  scar  upon  his  neck;  but,  if  he  had  his  hair 
cut  before  coming  into  court,  the  barber's  shears — ^by  clip- 
ping his  curls — ^might  destroy  all  protection  given  by  the- 
constitution. 

The  style  of  dress  which  men  and  women  wear  is  regu- 
lated, to  some  extent,  by  the  custom  and  fashion  of  the 
community  where  they  reside.  The  admissibility  of  evi- 
dence of  this  character  would,  under  the  sound  reasoning 
and  logical  view  of  this  rule,  fluctuate  and  change  by  the 
peculiar  whims,  caprice,  fashion,  or  frivolity  of  the  particu- 
lar communitv  where  the  defendant  is  tried.  If  the  defend- 
ant  is  a  woman,  and  the  custom  is  for  her  sex  to  go  closely^ 
veiled  whenever  appearing  in  public,  if  her  identity  is 
questioned  and  made  to  depend  to  some  extent  upon  the 
presence  of  a  peculiar  scar  upon  her  cheek,  she  would,, 
under  the  sancity  of  the  constitution,  be  protected  from: 
removing  her  veil,  and  the  jury  would  not  be  allowed  to 
even  examine  the  features  of  her  face. 

In  The  State  v.  Oarrett,  71  N.  C.  86,  the  defendant  was^ 
indicted  for  murder.  On  the  night  of  the  homicide,  de- 
fendant stated  to  the  persons  present  that  the  deceased 
came  to  her  death  by  her  clothes  accidentally  catching  fire- 
while  deceased  was  asleep,  and  that  she  (defendant),  in  at- 
tempting to  put  out  the  flames,  "burnt  one  of  her  hands,"' 
At  the  coroner's  inquest,  the  defendant  was  compelled  to 
unwrap  the  hand  she  stated  had  been  burnt  and  exhibit  it 
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to  a  physician  there  present,  ^^and  there  was  no  indication- 
of  any  bum  whatever  upon  it." 

Upon  the  trial  of  the  case,  ''the  court  ruled  that  anything- 
the  prisoner  said  at  the  inquest  was  inadmissible;  but  that 
the  actual  condition  of  her  hand,  although  she  was  ordered 
by  the  coroner  to  unwrap  it  and  exhibit  to  the  doctor,  was 
admissible  as  material  evidence  to  contradict  her  statement 
to  the  witness  on  the  night  of  the  homicide."  This  ruling 
was  sustained  by  the  supreme  court.  How  is  it  that  the 
constitution  would  not  reach  this  case  as  well  as  the  case  of 
Jacobs,  Is  it  because  Jacobs  was  compelled  to  exhibit  his 
head  in  oourt^  whereas  Garrett  was  only  compelled  to  ex- 
hibit her  hand  to  a  physician  at  a  coroner's  inquest  ?  Is 
the  force  of  the  constitutional  provisic^  limited  to  acts- 
within  the  walls  of  a  court-room?  Can  it  be  possible  that 
it  has  no  application  out  of  sight  of  the  particular  "temple 
of  justice"  where  the  case  is  tried?  Could  a  defendant  be 
compelled  against  his  objection  to  open  his  mouth  and  tes- 
tify upon  his  preliminary  examination  before  a  committing: 
magistrate?  Would  other  witnessess  who  were  present  at 
such  examination  be  allowed  to  detail  upon  the  trial  the- 
testimony  so  given?  Is  there. not  a  broad  and  substantial 
distinction  between  the  testimony  given  by  a  defendant 
tinder  oath,  o!r  statements  made  under  a  false  promise  or 
improper  inducement,  upon  the  one  side,  and  evidence  of 
physical  facts  obtained  from  such  testimony,  or  in  any  other 
manner,  on  the  other  side  ? 

If  the  constitution  was  applicable  to  Jacobs'  case,  and 
protected  him  from  being  compelled  to  give  evidence 
against  himself  by  exhibiting  his  head  to  the  jury,  then  it 
ought  to  have  been  applied  to  Garrett's  case,  and  protected 
her  from  being  compelled  to  give  evidence  against  herself 
by  exhibiting  her  hand  to  the  physician  at  the  coroner's  in- 
quest 

Take  the  case  of  Stokes.  The  prosecution  sought  to 
compel  the  defendant  in  the  court-room  to  put  his  foot  in  a 
pan  of  mud,  fn  order  to  identify  the  track  thus  made  with  a 
track  found  in  mud  of  equal  softness  and  similar  character^ 
made  by  a  bare  foot  near  the  scene  of  the  homicide*     The 
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cjourt  refused  to  compel  the  defendant  "to  put  his  foot  in 
it"  On  appeal,  the  case  was  reversed  because  this  circufu' 
stance  might  have  had  an  influence  on  the  jury  prejudicial 
to  the  defendant. 

It  is  argued  that  the  act  of  the  prosecution  tended  to 
'Compel  the  defendant  to  make  evidence  against  himself «  I 
.am  of  opinion  that  too  much  importance  has  been  attached 
and  too  much  prominence  given  to  the  words  "compelled 
to  make  evidence  against  himself.'^  The  defendant  Stokes, 
if  he  was  the  guilty  person,  was  making  evidence  against 
himself  when  he  put  his  foot  in  the  mud  near  the  scene  of 
the  homicide,  and  when  arrested  he  could  have  been  com- 
pelled to  put  his  foot  in  that  track,  against  his  will,  and  if 
.  his  foot  corresponded  with  the  track,  that  fact  would  have 
been  admissible  upon  the  trial  of  the  case.  (State  v.  Cfror 
ham,  74  N.  C.  648.) 

In  a  case  of  homicide  the  defendant  makes  evidence 
against  himself  by  being  compelled  to  surrender  the  weapon 
with  which  the  offense  was  committed,  for  it  can  alwavs  be 
used  as  evidence  against  him.  A  burglar  is  compelled  to 
give  evidence  against  himself  when  he  is  forced  to  surren- 
der false  keys  and  other  burglarious  instruments  found  in 
his  possession.  A  counterfeiter  is  compelled  to  give  evi- 
dence against  himself  when  the  dies  he  had  manufactured 
and  used  are  discovered  and  brought  into  court  for  in- 
rspection. 

The  application  of  the  principle  sought  to  be  enforced 
upon  the  reasoning  of  the  court  in  Jacobs'  case,  as  being 
within  the  protection  of  the  constitution,  would,  if  logically 
tjarried  out,  apply  to  all  these  and  many  other  similar  cases. 

From  whatever  standpoint  this  question  can  be  con- 
sidered, the  truth  forces  itself  upon  my  mind  that  no 
evidence  of  physical  facts  can,  upon  any  established  prin- 
ciple of  law,  or  upon  any  substantial  reason,  be  held  to 
come  within  the  letter  or  spirit  of  the  constitution.  The 
question  of  whether  or  not  the  court  erred  in  compelling 
the  defendant  Ah  Chuey  to  exhibit  his  arm* must,  in  my 
•opinion,  be  determined  upon  other  grounds.  Was  the 
•defendant  compelled  to  exhibit  himself  in  such  a  manner 
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as  to  unjustly  or  improperly  prejudice  his  case  before  the 
jury?  Did  the  act  in  question  have  a  tendency  to  degrade, 
humiliate,  insult  or  disgrace  the  defendant?  Did  the 
judge,  by  the  act  in  question,  convey  to  the  jury  the  idea 
that  he  believed  the  defendant  to.  be  guilty  of  the  offense 
charged  against  him?  If  either  of  these  questions  ought 
to  be  answered  in  the  affirmative,  then  I  think  the  defend- 
ant should  be  granted  a  new  trial.  A  defendant  in  a 
criminal  case  is  entitled  to  a  fair  and  impartial  trial,  free 
from  insult  or  obloquy,,  and  courts  cannot  be  too  particular 
in  guarding  his  personal  rights  and  privileges.  He  should 
never  be  compelled  to  make  any  indecent  or  offensive  ex- 
hibition of  his  person  for  any  purpoise  whatever.  The 
judge  presiding  at  the  trial  should  not  express  any  opinion 
upon  the  facts  (State  v.  Ticket,  13  Nev.  502,  and  the  authori- 
ties there  cited),  or  compel  the  defendant  to  do  any  act 
which  would  clearly  convey  to  the  jury  an  intimation  that  the 
defendant  was  guilty  of  the  offense  charged,  or  to  exhibit 
himself  in  such  a  manner  as  to  prejudice  his  case  before 
the  jury. 

The  guilt  or  innocence  of  the  defendant  is  a  question  to 
be  determined  by  the  jury,  free  from  any  improper  in- 
fluence of  any  kind  or  character  whatever.  The  cases  of 
The  State  v.  Jacobs  and  StoJces  v.  The  State  are  authorities 
worthy  of  consideration  upon  this  branch  of  this  case. 
Every  case,  however,  where  these  questions  arise,  must 
necessarily  be  decided  upon  its  own  peculiar  facts  and 
circumstances.  It  is  not  shown  that  there  was  anything 
indecent  or  offensive  in  the  mere  exhibition  of  defendant's 
arm  to  the  jury.  It  does  not  appear  to  me  that  such  an 
act  would  have  a  tendency  to  insult,  degrade  or  humiliate 
the  defendant 

After  giving  to  all  these  questions  unusual  deliberation, 
my  conclusion  is  that  the  act  of  the  court  in  compelling  the 
defendant  to  exhibit  his  arm  did  not  tend,  independent  of 
the  fact  of  the  tattoo  marks  being  found,  to  improperly 
influence  or  prejudice  the  defendant's  case  before  the  jury. 

From  time  immemorial  it  has  been  the  custom  in  this 
oountry,  sanctioned  by  the   constitution   and  laws  of  the 
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respective  states,  to  identify  persons  accused  of  crime  by 
•examining  the  peculiar  color  of  their  hair,  the  peculiarity 
of  their  features,  conspicuous  scars  upon  their  persons,  the 
"want  of  an  eye  or  tooth,  "or  any  other  visible  defect  or 
mutilation."  (Burrill  on  Circumstantial  Evidence,  639-661.) 
Marks  made  by  wounds  upon  the  person  of  an  offender 
given  with  a  weapon  in  the  hands  of  an  assaulted  party, 
<;orresponding  with  marks  visible  upon  the  person  of  the 
prisoner,  have  always  been  considered  as  a  strong  crim- 
inating circumstance  tending  to  establish  the  identity  and 
guilt  of  the  accused  person.  (Burrill  on  Circumstantial 
Ilvidence,  641.) 

In  discussing  the  various  means  of  identifying  persons 
this  author  says:  "There  are  cases,  again,  in  which  the 
identity  being  positively  sworn  to,  and  as  positively  denied, 
the  witness  resorts  to  another  class  of  circumstances  as  tests 
of  the  accuracy  of  his  testimony,  such  as  marks  upon  the 
person  not  prominently  visible,  or  even  such  as  are  quite 
<;oncealed  by  the  ordinary  clothing,  and  thus  invisible  to 
:any  but  one  who  has  been  intimately  acquainted  with  the 
iiubject,  and  who  consequently  possesses  the  most  complete 
means  of  knowing  its  identity."  (Burrill  on  Circum- 
stantial Evidence,  644.) 

Many  cases  are  cited  in  the  books  where  evidence  of  this 
<;haracter  has  been  admitted;  and,  although  not  always  con- 
<5lusive,  it  has  frequently  been  very  efficacious  in  enabling 
juries  to  satisfactorily  determine  the  disputed  question  of 
identity.  I  shall  refer  to  but  one  case.  Joseph  Parker  was 
indicted  and  tried  for  bigamy,  at  the  Court  of  Oyer  and 
Terminer  in  New  York,  in  1804,  under  the  name  of  Thomas 
Hoag,  alias  Joseph  Parker.  Numerous  witnesses  were  ex- 
amined, who  stated,  in  positive  terms,  that  they  knew 
defendant  was  Thomas  Eoag.  Many  peculiarities  in  the 
features,  voice,  style  and  habits  were  testified  to;  also  the 
fact  of  "  a  scar  on  his  forehead,  partly  covered  by  his  hair, 
and  another  scar  on  his  neck."  These  peculiarities  were  all 
observable  in  the  prisoner.  On  the  other  hand  witnesses 
were  equally  positive  that  the  defendant  was  not  Thomas 
Hoag,  but  was  Joseph  Parker.     Finally,  "among  the  marks 
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sworn  to  have  been  observed  on  the  person  of  Thomas  Hoag, 
was  a  large  and  visible  scar  under  one  of  his  feet,  occa- 
sioned by. his  having  trodden  on  a  drawing-knife,  which 
some  of  the  witnesses  swore  they  had  seen.  This  proved 
to  be  a  decisive  circumstance  in  the  prisoner's  favor.  For, 
on  exhibiting  his  feet  to  the  jury,  not  the  least  mark  or 
scar  could  be  seen  upon  either."  (Burrill  on  Circumstan- 
tial Evidence,  650.) 

This  case  brings  to  mind  another  view  of  the  constitu- 
tional please  of  this  question. 

Under  the  law,  as  it  existed  for  many  years  in  the  several 
states,  a  defendant  was  not  allowed  to  testify  in  his  own 
behalf.  If  the  principle  contended  for  by  appellant  is  cor- 
rect Parker  ought  not  to  have  been  allowed  to  exhibit  his 
-feet  to  the  jury,  because  this  was  allowing  him  to  make  evi- 
"dence  in  his  own  behalf.  Would  any  court  in  Christendom, 
in  construing  such  a  law,  refuse  to  allow  a  defendant  to 
establish  a  fact  in  his  own  favor  in  the  manner  allowed  in 
Parker's  case? 

To  illustrate  this  proposition.  Suppose  the  truth  to  have 
been  that  the  defendant  in  this  case  was  really  Sam  Good, 
as  he  claimed,  and  not  Ah  Chuey,  as  was  claimed  by  the 
prosecution;  that  the  witness  Rhoades  was  mistaken  in  his 
testimony,  and  that  the  laws  of  the  State  prohibited  a  de- 
fendant from  testifying  in  his  own  behalf,  and  the  court  had 
refused  to  allow  the  defendant  to  pull  up  his  sleeve  so  as  to 
exhibit  his  arm  for  the  purpose  of  showing  as  a  fact  that 
there  was  no  tattoo  mark  thereon  as  testified  to  by  the  wit- 
ness Ehoades.  Could  such  a  ruling  have  been  sustained 
upon  the  ground  that  the  exhibition  of  his  arm  was  allowing 
him  to  testify  in  his  own  behalf?  Certainly  not.  Why? 
Because  that  law,  as  well  as  the  clause  of  our  state  con- 
stitution, relates  to  testimony  given  by  the  defendant,  or 
statements  made  by  him,  and  can  not  be  applied  to  prevent 
the  ascertainment  of  the  truth  as  to  the  existence  or  non- 
existence of  any  scar  or  mark  upon  the  defendant's  person 
by  allowing  him  in  the  one  case  or  compelling  him  in  the 
other  to  exhibit  the  fact  to  the  jury. 

In  discussing  the  questions  involved  in  this  case  I  wish 
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it  to  be  distinctly  understood  that  it  has  not  been  my  inten- 
tion in  any  manner,  shape,  or  form  to  deny  the  correctness 
of  the  general  and  well-established,  principle  of  law  that  a 
witness  can  not,  either  in  a  civil  or  criminal  case,  be  com- 
pelled to  give  any  testimony  which  would  have  a  tendency 
to  convict  Kim  of  any  criminal  offense.  This  principle  ap- 
plies as  well  to  the  production  of  letters  or  documents,  the 
contents  of  which  would  tend  to  criminate  him,  as  to  his^ 
oral  testimony.  But  of  all  the  numerous  authorities  upon 
this  point  to  which  my  attention  has  been  called,  there  is 
but  one,  that  of  The  State  v.  Jacobs,  which,  in  my  opinion, 
has  attempted  in  any  way  to  apply  that  principle  to  the  facts 
of  a  case  at  all  analogous  to  the  one  under  consideration. 
I  have  endeavored  to  show  that  the  Jacobs  case  could  not 
be  sustained  upon  that  ground,  either  under  the  provisions 
of  the  constitution  or  upon  a^y  principle  of  the  common 
law. 

One  other  question  remains  to  be  cpnsidered.  Is  there 
any  evidence  in  the  record  tending  to  establish  the  fact  that 
Ah  Tong  (the  person  alleged  to  have  been  killed  by  Ah 
Chuey)  is  dead?  Proof  of  the  corpus  delicti  may  be 
established  by  circumstantial  evidence,  provided  it  is  satis- 
factory. 

"Even  in  the  case  of  homicide,"  says  Greenleaf,  "though 
ordinarily  there  ought  to  be  testimony  of  persons  who  have 
seen  and  identified  the  body,  yet  this  is  not  indispensably 
necessary  in  cases  where  the  proof  of  the  death  is  so  strong 
and  intense  as  to  produce  the  full  assurance  of  moral  cer- 
tainty."    (3  Green,  on  Ev.,  sec.  30.) 

Upon  the  question  of  the  identity  of  deceased  persona, 
Wharton  says:  "It  may  be  regarded  as  settled  law  that 
although  it  is  necessary,  in  a  case  of  murder,  that  identity 
should  be  proved,  yet  this  identity  may  be  shown  as  effect- 
ively by  inferences  from  facts,  as  from  the  positive  testimony 
of  witnesses  who  saw  the  alleged  body  of  the  deceased." 
(Wharton's  Law  of  Homicide,  sec.  640.) 

It  is  shown  by  the  testimony  of  white  witnesses  that  the 
house  where  the  dead  body  (claimed  by  the  prosecution  to- 
be  the  body  of  Ah  Tong)  was  found,  was  used  as  a  Chinese- 
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wash-house;  that  Ah  Tong  was  the  proprietor;  that  he  was 
assisted  in  the  business  by  two  other  Chinamen;  that  these 
three  persons  were  usually  at  the  house;  that  the  wash- 
house  was  being  used  as  usual  on  the  day  of  the  homicide; 
that  some  human  being  therein  was  killed;  that  the  house 
was  consumed  by  fire  after  the  homicide  occurred ;  that  the 
body  of  the  deceased  was  badly  charred  by  the  fire;  that 
Ah  Tong  had  never  been  seen  after  the  homicide  occurred, 
and  that  the  other  occupants  of  the  house  had  been  seen 
and  were  alive. 

These  circumstances,  without  referring  to  any  other  tes- 
timony, tended  to  establish  the  fact  that  the  body  found  in 
the  wash-house  was  the  body  of  Ah  Tong.  This  being  true, 
the  verdict  of  the  jury  establishing  the  identity  will  not  be 
disturbed.  (S(ate  v.  Williams,  7  Jones,  N.  C.  446.)  The 
testimony  in  the  bill  of  exceptions  points  directly  to  the 
defendant  as  the  person  who  committed  the  offense. 

I  am  of  opinion  that  the  judgment  of  the  district  court 
ought  to  be  affirmed,  and  the  court  below  directed  to  fix  a 
day  for  carrying  the  sentence  into  execution. 

It  is  so  ordered. 

Leonabd,  J.,  dissenting. 

Being  unable  to  concur  in  the  opinion  and  judgment  of 
the  court  in  this  case.  I  deem  it*  proper  to  give  a  more 
complete  statement  of  the  facts  presented  by  the  record,  to 
the  end  that  I  may  more  clearly  explain  the  gi-ounds  of  my 
dissent. 

Defendant  was  convicted  of  murder  in  the  first  degree 
for  the  killing  of  one  Ah  Tong,  in  Reno. 

There  was  testimony  admitted  on  behalf  of  the  state  which, 
without  considering  defendant's  extra-judicial  statement, 
tended,  at  least,  to  establish  the  fact  that  the  defendant 
and  another  Chinaman,  on  the  twenty-fourth  day  of 
December,  1877,  at  Eeno,  killed  some  human  being  in 
a  wash-house,  and  afterwards  set  fire  to  the  building, 
and  hastily  departed  while  it  was  in  fiames.  The  re- 
mains of  the  deceased  were  found,  but  were  so  burned 
and  disfigured    that    identification    of   the    body    was    im- 


94  State  of  Nevada  v.  Ah  Chuky.        [Sup.  Ct 


OpiDlon  of  Leonard,  J.,  dissenting. 


possible;  and,  in  fact,  none  was  attempted  by  the  coroner 
who  held  an  inquest  upon  the  body  and  buried  it.  In  addi- 
tion to  the  testimony  already  referred  to,  Ah  Chung,  a 
Chinese  witness,  after  stating  that  Ah  Tong  was  his  cousin, 
testified  to  certain  statements,  claimed  to  have  been  made 
by  the  defendant  in  a  gambling  house  in  Virginia,  on  or 
about  January  8,  1878,  and  overheard  by  the  witness,  which 
were,  in  substance,  that  when  defendant  was  gambling  and 
having  bad  luck  witness  heard  him  say,  "That  money  no 
good;"  that  another  man  asked  him,  "Why  the  money  was 
no  good ;"  that  defendant  replied,  "Down  in  Eeno  he  killed 
Ah  Tong;"  that  he,  defendant,  bought  pepper,  and  an- 
other man  threw  it,  when  he,  defendant,  killed  him ;  that  he 
gave  $30  to  the  man  who  threw  the  pepper,  and  $120  was 
his  share. 

It  was  necessary,  of  course,  for  the  state  to  prove  not 
only  the  corpus  delicti,  the  body  of  the  crime  charged — that 
Ah  Tong  was  dead,  and  that  he  came  to  his  death  by  vio- 
lence inflicted  by  human  agency — but  it  was  also  necessary 
to  prove  that  the  defendant,  Ah  Chuey,  was  the  guilty  agent. 
The  state  did  not  pretend  that  the  defendant  killed  Ah  Tong 
unless  he  was  the  same  person  who,  it  was  claimed,  with 
another  Chinaman,  set  fire  to  the  wash-house  after  shooting 
the  deceased. 

Witnesses  testified  that  the  defendant  was  Ah  Chuey,  and 
that  he  was  the  same  person  who  went  towards  the  wash- 
house  a  few  minutes  before  they  heard  two  or  three  shots,, 
and  that  he  was  one  of  the  two  Chinamen  who  ran  away 
from  the  house  a  short  time  after,  when  the  house  was  in 
flames.  But  the  same  witnesses  also  stated  that  on  the 
twenty-fourth  day  of  December,  1877,  the  defendant  was  a 
tall,  light-complexioned,  straight,  good-looking  Chinaman, 
while  at  the  trial  he  was  not  so  in  many  respects.  There 
was  testimony  tending  to  show  that  between  the  date  of  the 
homicide  and  the  trial,  some  of  his  features,  noticeably  his 
mouth,  and  his  complexion,  had  been  greatly  changed,  either 
from  natural  causes  or  by  artificial  means.  At  any  rate,  the 
general  appearance  of  the  defendant  in  court  was  very  dif- 
ferent from  that  of  the  Chinaman  who,  it  was  claimed,  killed. 
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Ah  Tongy  and  set  fire  to  the  wash-house.  It  must  be  borne: 
in  mind,  also,  that  defendant  denied  being  Ah  Chuey,  and 
gave  ^^Sam  Qood"  as  his  name.  Such  being  the  ease^  it 
became  a  matter  of  the  first  importance  for  the  state  tc> 
identify  the  defendant,  to  oonvince  the  jury,  that  although 
he  called  himself  ''Sam  GKx>d,"  and  although  his  appear- 
ance had  been  changed,  still  he  was  the  veritable  Ah  Chuey^ 
seen  and  recognized  by  the  witnesses  on  the  day  of  the 
homicide  going  to  and  from  the  scene  of  the  crime.  For 
the  purpose  stated,  S.  H.  Bhoades  was  called  by  the  states 
and  testified  that  he  knew  defendant  by  two  names :  ''Tom'^ 
and  ''Ah  Chuey ;"  that  he  had  known  him  a  year  or  such  ft 
matter;  that  the  defendant  had  marks  on  his  person  by 
which  he  knew  him ;  that  he  had  an  India-ink  mark  on  his 
right  forearm;  that  he  knew  him  before  his  arrest;  that  he 
saw  the  mark  on  his  arm  in  £e;ao  before  his  arrest;  saw 
him  twice  after,  once  in  Bene  and  once  in  the  district  court 
in  y iiginia ;  that  the  mark  was  a  female  head  and  bust. 

The  district  attorney  then  directed  the  defendant  to  ex- 
hibit his  arm.  His  counsel  "objected  to  the  defendant 
being  exhibited  as  a  witness  against  himself,  or  being  com- 
pelled to  make  an  exhibition  of  himself  as  a  witness  against 
himself;  that  such  evidence  was  incompetent."  The  court 
overruled  the  objection  and  defendant  excepted.  Defendant 
was  then  brought  before  the  jury  by  the  sheriff  and  made* 
to  exhibit  his  arm,  which  was  tattooed  as  described  by  the 
witness. 

The  conrt's  ruling  in  this  connejQtion  is  claimed  to  be 
error. 

That  a  defendant  in  a  criminal  action  can  not  be  com- 
pelled to  be  a  witness  against  himself  is  not  questioned  hy 
oonnsel  for  the  state,  nor  by  the  court;  and  the  inquiry  be- 
fore us  is,  whether  or  not  the  compulsion  complained  of 
deprived  defendant  of  a  substantial  right  secured  by  the 
constitution  and  laws,  statute  and  common.  Had  the  dis- 
trict attorney  asked  the  defendant  whether  he  had  on  his. 
right  forearm  the  tattoo  mark  described,  and  had  the  court,. 
against  defendant's  consent,  compelled  him  to  answer  that 
Jie  had  such  mark,  there>  oa?i  be  no  doubt  that  such  action 
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would  have  been  a  grave  error.  Could  the  court  at  the 
trial,  in  the  presence  of  the  jury,  by  other  forcible  means, 
accomplish  indirectly  what  it  could  not  do  by  direct  mewis  ? 
Was  the  compulsion  complained  of  an  infringement  of  the 
spirit  of  the  common  law  and  the  constitution  ?  The  fact 
which  the  state  desired  to  establish  for  the  purj^oae  of  de- 
fendant's identification,  was  the  existence  of  the.  mark  de-. 
scribed.  There  were  three  possible,  if  not  propeir,  methods 
of  establishing  the  desired  fact  to  the  satisfaction  of  the  jury.: 
By  the  testimony  of  witnesses  who  had  seen  the  mark,  the 
voluntary  or  involuntary  admission  of  defendant  that  he  had 
such  mark,  and  by  an  actual  inspection  by  the  jury.  The 
latter  method  was  adopted  in  part,  without  the  defendant's 
consent,  and  after  the  ruling  of  the  court  upon  the  com- 
petency and  propriety  of  such  method  of  proof,  it  must  be 
admitted  to  have  been  as  convincing  to  the  jury  of  the  fact 
sought  to  be  proved  as  any  evidence  which  might  have  re- 
sulted from  either  of  the  other  methods  named  could  pos- 
sibly have  been.  That  it  would  have  been  competent  to 
prove  the  fact  sought  by  the  first  method — the  testimony  of 
witnesses  other  than  the  defendant--or  by  the  voluntary  ad- 
mission of  the  defendant,  there  can  be  no  doubt  That  an 
involuntary  admission  or  statement  of  the  fact  by  defend- 

.  ant  before  the  jury  would  not  have  been  competent  or 
proper,  is  just  as  certain.  We  arrive  then  at  the  inevitable 
conclusion  that  a  result  as  detrimental  to  defendant  was 
reached  by  the  method  adopted,  as  could  have  come  from 
either  of  the  proper  methods  mentioned,  or  by  tiie  one  ad- 
mitted to  be  improper.  In  other  words,  compelling  de» 
fendant  to  exhibit  the  mark  to  the  jury,  established  the  de- 
sired fact  as  conclusively,  at  least,  as  the  competent  testi- 
mony of  witnesses,  or  a  voluntary  or  com|^ulsory  admission 

'  of  defendant,  could  have  done. 

So  far  as  I  am  able  to  ascertain  the  fact,  every  state  in  the 
Union  has  a  provision  in  its  constitution  protecting  persons 
accused  of  a  crime  from  criminating  themselves,  except  New 

•  Jersey,  Georgia  and  Iowa.  It  seems  from  Higdon  v.  Heard, 
14  Geo«  259,  that  the  former  constitution  of  that  state  had 

.  a  provision  like  ours ;  but  in  the  new  constitution^  adopted 
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in  1868,  I  find  nonfe.  In  some  of  the  states  the  provision  is 
like  onrs  that  "no  person  in  a  criminal  case  shall  be  com- 
pelled to  be  a  witness  against  himself.*'  In  others,  that 
such  person  shall  not  be  compelled  to  give  evidence  against 
himself."  In  others,  that  such  person  "shall  not  be  com- 
pelled to  testify  against  himself."  In  Kansas  it  is  that 
*^o  person  shall  be  a  witness  against  himself."  In  others, 
that  "no  person  in  a  criminal  case  shall  be  compelled  to 
furnish  or  give  evideuce  against  himself."  In  Maryland, 
that  "no  man  ought  to  be  compelled  to  give  evidence 
against  himself."  In  Ehode  Island,  that  "no  man  in  a 
court  of  common  law  shall  be  compelled  to  give  evidence 
criminating  himself."  I  have  no  doubt  that  the  intention 
of  the  different  states  in  adopting  these  provisions  was  the 
same ;  and  yet,  technically,  some  give  greater  protection 
than  others.  Prohibiting  a  person  from  being  compelled 
to  give  evidence,  is  certainly  the  same  as  a  prohibition 
against  compelling  him  to  be  a  witness.  But  strictly  speak- 
ing, the  provision  that  "no  person  in  a  criminal  case  shall  * 
be  compelled  to  testify  against  himself"  affords  less  pro- 
tection than  either  of  the  others  just  mentioned. 

As  I  understand,  the  court  construes  the  clause  in  ques- 
tion of  our  constitution  as  though  it  read:  "No  person,  etc., 
shall  be  compelled  to  testify  or  make  any  statement  against 
himself ;"  and  that  it  givea  the  accused  no  other  protection 
except  from  acts  "which  haVe  a  tendency  to  degrade,  hu- 
miliate, insult  or  disgrace"  him.  I  quote  from  the  decision : 
"The  constitution  means  just  what  a  fair  and  reasonable  in- 
terpretation of  its  language  imports.  No  person  shall  be 
compelled  to  be  a  witness,  that  is,  to  testify  against  him- 
self. To  use  the  common  phrase,  it  ^closes  the  mouth 
of  the  prisoner.'  A  defendant  in  a  criminal  case  can  not 
be  compelled  to  give  evidence  under  oath  or  affirmation  for 
the  purpose  of  proving  or  disproving  any  question  at  issue 
before  any  tribunal,  court,  judge,  or  magistrate.  This  is 
the  shield  under  which  he  is  protected  by  the  strong  arm 
of  the  law,  and  the  protection  was  given,  not  for  the  pur- 
pose of  evading  the  truth,  but,  as  before  stated,  for  the  solo 
reason  that  in  the  sound  judgment  of  the  men  who  framed 
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the  constitution,  it  was  thought  that  owing  to  the  weakness 
of  human  nature  and  the  various  motives  that  actuate  man- 
kind, a  defendant  accused  of  crime  might  he  tempted  to  give 
testimony  against  himself  that  was  not  true."  Again,  the 
court  says:  ♦  ♦  ♦  "In  all  countries  and  in  all 
ages,  whatever  the  law  or  custom  may  have  been,  it  was 
always  claimed  as  a  reason  for  its  adoption  that  it  was  cal- 
culated to  discover  the  truth,  and  thereby  promote  the 
ends  of  justice.  Such  is  claimed  to  be  the  rule  of  our  con- 
stitution and  laws  upon  this  question." 

In  my  opinion,  the  court  has  not  stated  the  only  reaflou 
why  the  provision  in  question  was  placed  in  the  constitu- 
tion. Had  that  been  the  only  one,  there  would  have  been 
a  prohibition  against  allowing  a  defendant  to  testify  for 
himself;  because  in  the  latter  case  there  was  and  is  a  him- 
dred-fold  more  danger  of  falsehood  that  in  the  former.  Is 
there  not  an  additional  reason  why  this  provision  was 
adopted?  Was  it  not,  in  part  at  least,  because  of  the  en- 
lightened spirit  of  the  age,  that  a  man  accused  of  a  crime 
should  not  be  compelled  to  furnish  evidence  of  any  kind 
which  might  tend  to  his  conviction?  Did  it  not  come,  to 
some  extent,  from  the  spirit  of  justice  and  humanity  which 
established  the  first  of  all  legal  presumptions — that  every 
person  shall  be  considered  innocent  until  proven  guilty? 
(See  Wilkins  v.  Malone,  14  Ind.  156.)  Mr.  Starkie  says: 
"Upon  a  principle  of  humanity^  as  well  as  of  policy,  every 
witness  is  protected  from  answering  questions  bv  doing 
which  he  would  criminate  himself;  of  policy  because  it  would 
place  the  witness  under  the  strongest  temptation  to  commit 
the  crime  of  perjury ;  and  of  humanity,  because  it  would  be 
to  extort  a  confession  of  the  truth  by  a  kind  of  duress,  every 
species  and  degree  of  which  the  law  abhors."  (Starkie 
on  Evidence,  40.)  It  will  be  noticed  that  the  author 
says  "a  witness  is  protected  from  answering  questions." 
etc.-  which,  I  admit,,  does  not,  in  terras,  cover  this  case; 
but  I  quote  it  for  the  purpose  of  showing,  from  him,  that  the 
reason  why  the  provision  of  the  constitution  under  consider- 
ation was  inserted  was  not  solely  to  prevent  the  accused 
from  stating  a  falsehod,  whether  for  or  against  himself. 
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In  1853  the  constitution  of  Arkansas  provided  that  "in 
all  criminal  prosecutions  the  accused  shall  not  be  compelled 
to  give  evidence  againsjb  himself."     In  the  present  consti- 
tution the  provision  is  the  same  as  ours.     To  give  evidence 
is  certainly  to  be  a  witness,  and  there  is  no  substantial 
difference  between  them.     In  construing  the  provision  in 
the  old  constitution  (State  v.  Qtuirles,  13  Ark.  309)  the 
court  said:     "This  places  a  restriction  upon  the  power  of 
the  legislature  to  the  extent  that  no  law  can  be  enacted  by 
that  body  to  compel  one  accused  to  give  evidence  against 
himself,  and  by  necessary  implication  also  prohibits  any 
law  by  which  a  witness  in  any  prosecution  should  be  com- 
pelled to  disclose  criminal  matters  against  himself,  so  long 
as  it  might  remain  lawful  that  such  disclosures  could  be 
afterwards  produced  in  evidence  against  him  in  case  he  in 
turn   should  be  the   accused   party.     Hence   it   seems   in- 
evitable that^  although  witnesses  are  not  expressed  in  the 
terms  of  the  provision  of  the  bill  of  rights  that  we  are 
considering,  yet  they  are  substantially  embraced  to  the  full 
extent   of    a    complete    guarantee    against    self-accusation. 
Consequently,    so   long    as    the    common   law    rule   might 
prevail,  that  voluntary  disclosures  of  a  witness  in  a  crim- 
inal prosecution  may  be  used  in  evidence  in  an  after  pros- 
ecution  against  him,   when   he  in   turn   had   become   the 
accused    party,    he    would    be    as    much    entitled    to  this. 
guarantee  when  interrogated  as  a  witness  as  the  accused 
party.''    The  books  are  full  of  the  same  doctrine.     {People 
V.  HacJcley,  24  K  T.  76.) 

In  Wharton's  Law  of  Evidence,  section  536,  it  is  said 
that  "a  witness  canot  be  compelled  to  give  a  link  to  a 
chain  of  evidence  by  which  his  conviction  of  a  criminal 
offense  can  be  insured;"  and,  also,  section  731,  "What  i» 
elsewhere  said  as  to  the  protection  of  witnesses  from  ques- 
tions which  call  for  criminatory  answers,  applies  to  the 
production  of  criminatory  docunients.  Neither  equity  nor 
oommon-law  practice  will  compel  a  person  to  allow  the 
inspection  of  either  public  or  private  documents  in  his 
custody,  where  the  document,  if  produced,  would  crimi- 
nate the  party  producing."     (See  also  section  533.)     And 
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in  Taylor^s  Law  of  Evidence,  the  author  says  in  section 
1351 :     "In  accordance  with  the  invariable  rule  which  pro- 
tects a  witness  or  party  from  being  compelled  to  furnish 
evidence  that  may  expose  him  to  a  criminal  charge,  neither 
the    court   of   queen's    bench    nor    the   court    of  chancery 
will  ever  oblige  a  person  to  allow  the  inspection  of  either 
public  or  private  documents  in  his  custody,  where  the  in- 
spection is  sought  for  the  production  of  supporting  a  pros^ 
•cution  against  himself,"     In  Regina  v.  Mead,  2  Ld.  Ray- 
mond, the  defendant  and  others  were  incorporated  by  the 
name  of  the  surveyors  of  highways  and  were  trustees  of  a 
charity.     An   information   was   preferred   against   the   de- 
fendant for  executing  this  office  without  having  taken  the 
oath  as  required  by  statute.     The  defendant  pleaded  not 
^ilty.     Counsel   for   the   prosecution   moved    for   a   rule, 
that  the  prosecutor  might  have  two  books  produced  which 
these  surveyors  kept,  in  which  they  entered  their  elections, 
and    also   their   receipts   and   disbursements,    and   that   he 
might  take  copies  of  what  he  thought  necessary,  and  that 
the  books  might  be  produced  at  the  next  assizes   at  the 
trial.     "But  per  curiam  denied,  because  they  are  perfectly 
of  a  private  nature,  and  it  would  be  to  make  a  man  produce 
evidence  against  himself  in  a  criminal  prosecution."     (See 
also  Dominus  Rex  v.  Cornelius  et  al.,  2  Strange,  1210;  24 
How.  Pr.  21,  Bank  v.  Trapp.) 

If  the  reason  stated  by  the  court  is  the  only  one  why  the 
accused  is  not  compelled  to  be  a  witness  against  himself, 
why  is  it  that  neither  himself,  nor  an  ordinary  witness 
even,  can  be  compelled  either  to  testify  or  to  produce  any 
criminatory  book  or  document?  The  book  or  paper  cannot 
be  falsified — it  speaks  for  itself,  just  as  did  the  mark  on 
defendant's  arm.  Cannot  "the  many  reasons  urged  against 
the  rack  or  torture  or  against  the  rule  compelling  a  man  to 
be  a  witness  against  himself"  be  urged  as  well,  and  with 
the  same  propriety,  against  compelling  criminating  dis- 
closures by  the  exhibition  of  physical  peculiarities,  aa 
against  the  production  of  criminatory  documents  ? 

I  think  the  framers  of  the  constitution  and  the  people 
5vho  adopted  it  intended  that  at  criminal  trials  the  aocusedy 
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if  such  should  be  his  wish,  should  not  only  have  the  right 
to  close  his  mouth,  but  that  he  nught  fold  his  arms  as  well, 
and  refuse  to  be  a  witness  against  himself  in  any  sense  or  to 
any  extent,  by  furnishing  or  giving  evidence  against  himself ^ 
whether  testimony  under  oath  or  affirmation,  or  confessions 
or  admissions  without  either,  or  proofs  of  a  physical  nature. 
A  witness  is  often  required  to  appear  in  court  by  svbpcsna 
duces  tecum,  simply  for  the  production  of  a  book  or  paper, 
with  no  intention  on  the  part  of  the  person  calling  him  of 
having  him  testify,  and  yet  he  is  a  witness  and  can  be  pun- 
ished for  contempt  if  he  wrongfully  disobeys.  He  must 
submit  the  document  to  the  inspection  of  the  court^  but  if 
it  will  tend  to  criminate  him  it  cannot  be  used.  (See  au- 
thorities before  cited  and  Mitchells  case,  12  Abb.  Pr.  258.) 
But  aside  from  the  constitution  and  the  reason  for  the 
adoption  of  the  provision  under  consideration,  there  is  an 
additional  reason  why,  in  my  opinion,  the  construction 
given  by  the  court  is  incorrect.  Judge  Cooley,  in  his  excel- 
lent work  on  Const.  Limitations,  says:  "A  constitution  is 
not  the  beginning  of  a  community  nor  the  origin  of  private 
rights;  it  is  not  the  fountain  of  law  nor  the  incipient  state 
of  government;  it  is  not  the  cause,  but  consequence,  of 
personal  and  political  freedom;  it  grants  no  rights  to  the 
people,  but  is  the  creature  of  their  power,  the  instrument 
of  their  convenience."  *  ♦  *  "^  written  constitution 
is,  in  every  instance,  a  limitation  upon  the  powers  of  gov- 
ernment in  the  hands  of  agents;  for  there  never  was  a 
written  republican  constitution  which  delegated  to  func- 
tionaries all  the  latent  powers  which  lie  dormant  in  every 
nation,  and  are  boundless  in  extent  and  incapable  of  defini- 
tion." (Marg.  p.  37,  3d  ed.)  It  is  common  to  insert  in. 
constitutions,  as  a  matter  of  extraordinary  though  probably 
useless  precaution,  a  provision  that  the  enumeration .  of 
rights  therein  shall  not  be  construed  to  impair  or  deny 
others  retained  by  the  people. 

Mr.  Cooley  says,  also  (Marg.  p.  61),  that  ♦  ♦  ♦  "the 
oonstitations  are  to  be  construed  in  the  light  of  the  common 
law,  and  of  the  fact  that  its  rules  are  still  left  in  force.  By 
this  we  do  not  mean  that  the  comn^on  law  is  to  control  the 
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constitution,  or  that  the  latter  is  to  be  warped  and  perverted 
in  its  meaning  in  order  ttat  no  inroads,  or  as  few  as  possi- 
ble, may  be  made  in  the  system  of  common  law  rules,  but 
.only  that  for  its  definitions  we  are  to  draw  from  that  great 
fountain,  and  that  in  judging  what  it  means  we  are  to  keep 
in  mind  that  it  is  not  the  beginning  of  law  for  the  state,  but 
that  it  assumes  the  existence  of  a  well-understood  svstem, 
which  is  still  to  remain  in  force  and  be  administered,  but 
under  such  limitations  and  restrictions  as  that  instrument 
imposes." 

Can  there  be  any  doubt  that,  under  the  common  law,  no 
person  was  compelled  either  to  accuse  himself  or  to  crimi- 
nate himself  ? 

In  State  v.  Quarles,  13  Ark.  311,  in  commenting  upon  the 
constitutional  provision,  that  "no  person  in  a  criminal  case 
should  be  compelled  to  give  evidence  against  himself,"  the 
court  uses  this  language:  "The  privilege  in  question,  in 
its  greatest  scope,  as  allowed  by  common  law,  and  no  one, 
be  he  witness  or  accused,  can  pretend  to  claim  it  beyond 
its  scope  of  common  law,  never  did  contemplate  that  the 
witness  might  not  be  proved  guilty  of  the  very  crime  about 
which  he  may  be  called  to  testify ;  but  only  that  the  witness 
should  not  be  compelled  to  produce  the  evidence  to  prove 
himself  guilty  of  that  crime.  His  privilege,  therefore,  was 
not  an  exemption  from  the  consequences  of  a  crime  that  he 
might  have  committed,  but  only  an  exemption  from  the 
necessity  of  producing  the  evidence  to  establish  his  own 
crime." 

In  Emery's  case,  107  Massachusetts,  181,  the  court  says, 
in  relation  to  a  provision  similar  to  that  in  our  constitution : 
''The  principle  applies  equally  to  any  compulsory  disclosure 
of  guilt  by  the  offender  himself,  whether  sought  directly  as 
the  object  of  the  inquiry,  or  indirectly  and  incidentally  for 
the  purpose  of  establishing  facts  involved  in  an  issue  be- 
tween other  parties.  *  *  *  This  branch  of  the  consti- 
tutional exemption  corresponds  with  the  common  law  maxim, 
nemo  tenetur  seipsum  accusare,  the  interpretation  and  appli- 
cation of  which  has  always  been  in  accordance  with  what 
has  just  been  stated." 


Jan.  1879.]     State  of  Nevada  r.  Ah  Chuet.  103 


Opinion  of  Leonard,  J.,  dissenting. 


In  MitchelVs  case,  12  Abb.  Pr.  258,  it  is  said :  "The  prin- 
ciple of  exemption  was  applied  in  its  broadest  extent  to 
parties  to  actions  at  law,  who  could  not  be  compelled  to 
give  evidence;  and  in  respect  to  the  production  of  docu- 
mentary testimony,  as  a  party  to  the  action  was  not  bound 
to  give  e^ddence,  he  could  not  be  required  to  produce 
papers  to  be  used  against  him  as  evidence."  And  so,  in 
Latimer  v.  Alexander,  14  Ga.  259,  this  language  appears: 
^^The  constitution  declares  that  no  person  shall  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  him- 
self. Literally  the  constitution  does  ;not  go  as  far  as  the 
common  law,  but  its  spirit  and  intent  cover  the  whole 
ground.  By  it  all  persons  are  protected  from  furnishing 
evidence  against  themselves  which  may  tend  to  subject 
them  to  criminal  prosecution."  And  in  Wilkins  v.  Malone, 
14  Ind.  156:  "The  constitutional  provision  in  question  is 
thoroughly  interwoven  with  the  history  and  principles  of 
the  common  law.  It  exempts  no  one  from  the  consequences 
of  a  crime  conmiitted,  but  only  from  the  necessity  of  him- 
self producing  the  evidence  to  establish  it.  ^It  is  founded 
upon  the  general  sense  of  enlightened  man,  that  compulsory 
self-accusation  of  crime  is  not  only  at  war  with  the  true 
charities  of  religion,  but  has  been  proven  to  be  impolitic  by 
the  truths  of  history  and  the  experience  of  common  life.' " 
I  think  the  construction  placed  upon  this  clause  of  our 
constitution  so  limits  the  practical  effects  and  benefits  to  be 
derived  therefrom,  that  in  this  case  the  defendant  will  be 
deprived  of  a  right  guaranteed  to  him  by  the  spirit  and  let- 
ter of  the  constitution  and  common  law,  and  as  a  result 
many  a  defendant  may  be  compelled  to  criminate  himself 
as  completely  as  would  be  the  case  if  he  should  be  com- 
pelled to  utter  words  establishing  his  guilt  I  am  satisfied 
that  the  framers  of  that  instrument  and  the  people  who 
adopted  it  did  not  intend  that  a  principle  which  has  so  long 
excited  the  admiration  of  the  most  enlightened  nations,  and 
been  regarded  as  one  of  the  grandest  monuments  of  liberty 
and  humanity,  should  be  disregarded  or  forgotten  in  the 
administration  of  criminal  law.  I  am  also  unwilling  to  ad- 
mit that  the  people  of  this  state  have  embodied  in  their 
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fundamental  law  a  principle  against  which,  in  darker  pe- 
riods, less  enlightened  people  have  hurled  their  righteous 
anathemas.  I  think,  also,  the  court  is  in  error  in  deciding 
the  case  upon  the  constitutional  provision  without  reference 
to  the  common  law,  if  such  a  construction  must  be  placed 
upon  the  constitutional  provision  under  consideration. 

It  is  undoubtedly  true,  as  stated  by  the  court,  that  a  fact 
tending  to  show  guilt  may  be  proved,  although  it  was  brought 
to  light  by  reason  of  a  declaration  or  confession  inadmissi- 
ble per  se,  as  having  been  obtained  by  improper  influences. 
(1  Greenleafs  Ev.,  sec.  231;  State  v.  Garrett,  71  N.  0.  87.) 
Voluntary  confessions  are  received  in  evidence,  no  matter 
where  made,  because  it  is  presumed  that  persons  accused 
of  crime  will  not  confess  against  their  own  interest,  unless 
the  confessions  are  true.  Involuntary  confessions,  or  those 
induced  by  some  fear  of  personal  injury  or  hope  of  personal 
benefit,  at  least  by  those  in  authority,  are  not  received,  be- 
cause they  cannot  be  depended  upon  as  the  truth.  "A  free 
and  voluntary  confession,"  says  Eyre,  0.  B.,  *'is  deserving 
of  the  highest  credit,  because  it  is  presumed  to  flow  from 
the  strongest  sense  of  guilt,  and  therefore  it  is  admitted  as 
proof  of  the  crime  to  which  it  refers;  but  a  confession 
forced  from  the  mind  by  the  flattery  of  hope  or  by  the  tor- 
ture of  fear  comes  in  so  questionable  a  shape,  when  it  is  to 
be  considered  as  the  evidence  of  guilt,  that  no  credit  ought 
to  be  given  to  jit,  and  therefore  it  is  rejected."  (Gr^enleaf 
on  Ev.,  vol.  1,  248.)  Facts  ascertained  from  an  involuntary 
confession  are  received  as  evidence  of  guilt,  because,  although 
the  confession  alone  could  not  be  taken  as  true,  yet  the  fact 
resulting  therefrom  cannot  be  false.  But  involuntary  con- 
fessions made  out  of  court  are  not  rejected  because  of  the 
constitutional  provision  under  consideration.  (See  same 
vol.  Greenleaf's  Ev.  p.  242  et  acq.)  This  rule  of  law  was 
established  long  before  the  constitution  of  the  United  States 
was  adopted,  and  it  does  not  depend  upon  any  constitution 
for  its  existence  or  oontinuance.  Such  confessions  are  ex- 
cluded upon  the  theory  that  the  promises,  threats  or  induce- 
ments held  out,  so  overcome  the  mind  of  the  accused  that  he 
is  liable  to  speak  falsely.     Consequently  they  are  excluded^ 
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although  they  may  of  tentimes  be  entirely  true.  That  is  the 
reason,  and  the  only  one,  why  involuntary  confessions 
made  elsewhere  than  before  a  tribunal  authorized  by  law 
to  act  in  the  premises^  are  rejected.  If  such  confessions 
could  be  depended  upon  as  the  truth,  they  would  be  re- 
ceived the  same  as  facts  resulting  therefrom,  or  as  confes- 
sions voluntarily  given.  If  they  could  be  depended  upon  as 
the  truth,  courts  would  then  refuse  to  inquire  how  they  were 
obtained,  as  now  they  refuse  to  inquire  how  facts  resulting 
from  an  involuntary  confession  were  obtained.  So,  answer- 
ing questions  propounded  by  the  court,  my  opinion  is  that 
the  force  of  the  constitutional  provision  is  limited  to  the 
acts  of  some  court,  commission,  legislature,  or  body  created 
by  and  responsible  to  the  law,  having  power  to  make  inqui- 
ries or  decide  issues,  or  to  take  and  preserve  evidenc^e  for 
such  purposes.  I  have  no^  hesitation  in  expressing  an  opin- 
ion that  this  provision  does  not  cover,  or  intend  to  cover, 
or  apply  to,  the  acts  of  persons  who  are  responsible  to  the 
law,  but  for  whose  acts  the  law  is  not  responsible. 

In  Emery's  case,  supra,  the  first  question  raised  was, 
wjiether  the  constitutional  privilege  of  exemption  relied  on 
was  applicable  to  investigations  ordered  and  conducted  by 
the  legislature,  or  either  of  its  branches.  In  its  decision 
the  court  said:  "By  the  narrowest  construction,  this  pro- 
hibition extends  to  all  investigations  of  an  inquisitorial  na- 
ture instituted  for  the  purpose  of  discovering  crime,  or  the 
perpetrators  of  crime,  by  putting  suspected  parties  upon 
their  examaination  in  respect  thereto,  in  any  manner,  al- 
though not  in  the  course  of  any  pending  prosecution.  But 
it  is  not  even  thus  limited.  The  principle  applies  equally 
to  any  compulsory  disclosure  of  his  guilt  by  the  offender 
himself,  whether  sought  directly  as  the  object  of  the  inquiry, 
or  indirectly  and  incidentally,  for  the  purpose  of  establish- 
ing facts  involved  in  an  issue  between  other  parties.'*  (107 
Mass.  181.)  In  Doe  dent.  Earl  of  Egremont  v.  Date,  43  E. 
C.  L.  R.  892,  I  find  a  remark  from  Lord  Denman,  C.  J., 
which,  although  obiter,  is  entitled  to  some  consideration,  at 
least.  He  says:  "A  party  to  a  suit  has  a  right  to  insist 
that   no   evidence   shall  be   produced   Against  him,   except 


106  State  of  Nevada  v.  Ah  Chuey.        [Sup.  Ofc 


Opinion  of  Leonard,  J.,  dlnenting. 


such  as  can  be  given  legally.  Now,  if  a  witness  be  com- 
pelled by  the  judge  at  nisi  prius  to  produce  a  title  deed 
which  he  is  legally  entitled  to  withhold,  it  strikes  me  that 
the  party  to  the  suit  against  whom  the  evidence  is  produced 
is  affected  by  that  which  ought  not  to  have  been  laid  before 
the  jury.  One  sees  that  such  a  question  might  become  of 
the  utmost  importance  in  criminal  cases.  I  consider  the 
authority  which  the  judge  exercises  to  differ  miaterially  from 
that  exercised  by  persons  for  whom  the  law  is  not  strictly 
responsible." 

It  is  undoubtedly  true  that  the  evident  intent  and  spiril? 
of  the  constitution  upon  this  subject  is  in  harmony  with  the 
common  law;  but  I  have  endeavored  to  show  that  the  pro- 
tection given  to  accused  persons  does  not  necessarily  de- 
pend upon  the  constitutional  provision.  Several  of  the 
states,  as  we  have  seen,  have  no  such  provision,  and  yet  the 
common  law  rule  is  the  same  there  as  here,  if  in  force,  and 
protects  all  persons  from  criminating  themselves  against 
their  will.  At  a  criminal  trial,  courts  cannot  take  notice  of 
the  manner  of  obtaining  evidence  out  of  court.  If  it  is 
competent  and  pertinent  to  the  issue,  it  will  be  received. 
If  it  is  a  forced  confession  alone,  it  will  not  be  admitted  in 
evidence  for  the  reason  stated  above.  If  the  confession  has 
led  to  a  fact  that  cannot  be  false,  it  will  be  received  for  that 
reason;  but  I  insist  that  the  same  rule  does  not  obtain  in 
court,  in  relation  to  facts  there  disclosed  by  an  involuntary 
confession,  or  by  any  compulsory  disclosure  tending  to 
criminate  the  defendant  Suppose  the  proof  in  this  case 
had  been  that  defendant  killed  some  human  being,  and  that 
he  had  voluntarily  told  another  Chinaman  that  he  killed 
Ah  Tong  ^nd  buried  him,  without  stating  the  place  of 
burial;  that  the  state,  having  been  fearful  that  the  jury 
would  not  believe  the  Chinese  witness,  asked  the  court  to 
order  the  defendant  to  go  with  the  sheriff  and  point  out  the 
body;  that  the  court  so  ordered,  and,  against  defendant's 
consent,  compelled  him  to  obey;  that  the  body  was  pointed 
out,  that  fact  having  been  testified  to  by  the  sheriff,  and  the 
defendant  convicted.  If  the  body  had  not  been  found,  it 
would  have  been  error,  because  the  coinpnlsion  might  have 
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prejudiced  the  minds  of  the  jury  against  the  defendant. 
But,  inasmuch  as  it  was  found,  I  am  unable  to  perceive^ 
from  the  theory  of  the  court,  why  such  practice  would  not 
have  been  proper,  because  the  result — ^the  fact  found — could 
not  have  been  false,  and  it  would  have  tended  to  prove  the 
oonfession  true. 

Suppose,  agaii^>  that  a  person  is  accused  of  stealing  a 
gold  bar.  The  defendant  goes  upon  his  trial  before  it  i» 
found.  The  state  proves  the  larceny  and  many  facts  tend- 
ing to  show  defendant's  guilt.  A  witness  testifies  to  facts 
showing  almost,  but  not  quite,  conclusively,  that  defendant 
has  the  bullion  concealed  about  his  premises.  Thereupon 
at  the  request  of  the  district  attorney,  the  court  states  to 
the  defendant  that  there  has  been  testimony  concerning  his 
possession  of  the  bullion,  but  of  the  fact  he  neither  has  an 
opinion  nor  expresses  any;  that  he  will  instruct  the  jury 
that  the  order  he  is  about  to  make  is  no  indication  that  he 
considers  the  defendant  guilty,  and  that  they  must  so  con- 
sider it  Thereupon  the  court  says  to  the  defendant:  "If 
you  have  the  bullion,  and  will  point  it  out  and  deliver  it  to 
the  sheriff,  I  will  give  you  a  light  sentence  in  case  you  are 
convicted;  and  if  you  will  not  do  so,  should  the  jury  find 
you  guilty,  I  will  give  you  the  full  punishment  allowed  by 
law."  The  defendant  delivers  the  bullion  to  the  sheriff,  the 
jnry  is  charged  as  promised,  and  a  conviction  follows.  Is 
there  any  doubt  that  such  conduct  on  the  part  of  the  court 
would  be  error  t  Still,  in  neither  of  the  supposed  cases  is 
the  defendant  required  to  speak  or  testify,  and  in  both 
there  is  no  opportunity  or  object  to  falsify.  The  finding  of 
the  body  and  the  bullion  tell  their  own  tales.  In  both 
cases  hope  and  fear  may  have  induced  the  confession  or 
discovery,  but  in  both  the  discovery  shows  evidence  of  guilt 
which  can  not  be  falsified  or  simulated. 

If  witness  Bhoades  had  testified  that  he  knew  the 
defendant  was  Ah  Chuey,  because  he  was  a  good  English 
writer  and  had  for  years  kept  a  diary;  that  he  wrote  in  it 
every  day  and  signed  his  name,  "Ah  Chuey,'^  to  each  entry  j 
that  he  saw  the  book  a  few  minutes  before  coming  into 
court;  that  defendant  then  had  the  book  upon  his  person. 
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woulH  any  one  say  that  the  court,  without  error,  could  have 
compelled  him  to  show  the  book  to  the  jury?  And  yet, 
why  not  on  principle,  if  he  could  be  compelled  to  exhibit  a 
private,  harmless  mark  for  the  same  purpose?  The  object 
would  have  been  to  ascertain  the  truth,  and  the  result  would 
have  verified  the  statement.  Suppose,  instead  of  the  head 
and  bust  of  a  woman,  he  had  written  upon  his  breast,  in 
India  ink,  the  words,  "I  am  Ah  Chuey;"  why  could  those 
words  be  shown  with  more  propriety  than  the  words  in  the 
diary,  and  could  they  not  have  been  shown  if  it  was  proper 
to  compel  him  to  exhibit  the  mark  ? 

In  Commonwealth  v.  Dana,  2  Met.  337,  the  defendant  was 
indicted  for  an  alleged  violation  of  the  statute  prohibiting 
the  sale  of  lottery  tickets,  or  the  possession  of  the  same 
with  intent  to  sell,  or  to  offer  them  for  sale,  or  the  aiding 
and  assisting  in  any  such  sale.  In  support  of  the  issue 
joined  in  the  case,  the  commonwealth  offered  in  evidence 
the  copy  of  a  search  warrant  issued  from  the  police  court, 
to  the  admission  of  which  defendant  objected  on  the  ground 
that  the  same  had  been  issued  improvidently  and  was  void 
in  law.     I  quote  a  part  of  the  decision : 

"Again,  it  has  been  urged  that  the  seizure  of  the  lottery 
tickets  and  material  for  a  lottery,  for  the  purpose  of  using 
them  as  evidence  against  the  defendant,  is  virtually  com- 
pelling him  to  furnish  evidence  against  himself,  in  violation 
of  another  article  in  the  declaration  of  rights.  But  the 
right  of  search  and  seizure  does  not  depend  on  the  question 
whether  the  papers  or  property  seized  were  intended  to  be 
used  in  evidence  against  the  offender  or  not.  The  posses- 
sion of  lottery  tickets  with  the  intent  to  sell  them  was  a 
violation  of  law.  The  defendant's  possession,  therefore, 
was  unlawful,  and  the  tickets  were  liable  to  seizure  as 
belonging  to  the  corpus  delicti,  or  for  the  purpose  of  pre- 
venting any  further  violation  of  law.  *  *  *  There  is 
another  conclusive  answer  to  all  these  objections.  Admit- 
ting that  the  lottery  tickets  were  illegally  seized,  still  this 
is  no  legal  objection  to  the  admission  of  them  in  evidence. 
If  the  search  warrant  was  illegal,  or  if  the  officer  serving 
the  warrant  exceeded   his   authority,   the  party   on  whose 
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complaint  the  warrant  issued,  or  the  oflScer,  would  be  re- 
sponsible for  the  wrong  done;  but  this  .is  no  good  reason, 
for  excluding  the  papers  seized  as  evidence,  if  they  were 
pertinent  to  the  issue,  as  they  unquestionably  were.  When 
papers  are  offered  in  evidence  the  court  can  take  no  notice 
how  they  were  obtained,  whether  lawfully  or  unlawfully^ 
nor  would  they  form  a  collateral  issue  to  determine  that 
question.  This  point  was  decided  in  the  cases  of  Legatt  v. 
.Tollervy,  14  East  302,  and  Jordan  v.  Lewis,  14  East,  306^ 
note;  and  we  are  entirely  satisfified  that  the  principle  on 
which  these  cases  were  decided  is  sound  and  well  es- 
tablished." Mr.  Greenleaf  lays  down  the  same  doctrine  in 
his  work  on  evidence. 

The  rule  that  I  contend  for  does  not,  in  its  practical 
application,  depend  upon  the  length  of  hair,  the  style  of  the 
shirt  collar,  or  any  other  peculiarity  of  dress.  "In  cases 
of  felony,  where  the  prisoner's  life  or  liberty  is  in  peril,  he 
has  the  right  to  be  present,  and  must  be  present,  during 
the  whole  of  the  trial  and  until  the  final  judgment.  If  he 
be  absent,  either  in'  prison  or  by  escape,  there  is  a  want  of 
jurisdiction  over  the  person,  and  the  court  cannot  proceed 
with  the  trial  or  receive  the  verdict  or  pronounce  the  final 
judgment"  (Cooley's  Cons.  Lim.  318;  State  v.  Johnson^ 
67  K  C.  59.) 

Had  the  identifying  mark  been  upon  some  portion,  of  the 
body  not  concealed,  and  had  the  jury  seen  it  by  reason  of 
the  defendant's  presence  in  court,  I  do  not  say  they  could 
not  have  acted  upon  the  fact  so  observed.  What  I  say  is,. 
that  whether  the  mark  is  concealed  or  not,  the  court  can  not 
compel  a  defendant,  for  the  purpose  of  identification,  or 
any  other,  the  tendency  of  'which  is  to  criminate,  to  exhibit 
himself  or  any  part  of  himself  before  the  jury  as  a  link  in 
the  chain  of  evidence. 

An  accused  person  can  not  be  compelled  to  discover  a 
fact  while  on  trial,  nor  can  he  be  compelled  to  be  an  un- 
willing instrument  of  discovery  or  proof  after  the  discovery 
has  b^n  made  by  other  evidence.  He  may  refuse  to  plead 
even,  and  instead  of  making  such  refusal  evidence  of  guilt 
the  law  provides  that  the  plea  of  "not  guilty"  shall  be  en- 
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tered.  Had  the  defendant  been  accused  of  a  misdemeanor 
•  only,  his  presence  in  court  would  have  been  unnecessary. 
Under  such  circumstances,  had  he  elected  to  remain  absent 
from  the  trial,  I  have  no  hesitation  in  expressing  an  opinion 
that  it  would  have  been  error  had  the  court  caused  the  sheriff 
to  bring  him  into  court  against  his  will,  and  there  exhibit 
the  mark;  nor  do  I  think  the  fact  that  he  was  required  to 
be  present  in  court  in  any  manner  abridged  the  right  which 
he  would  otherwise  have  had. 

But  few  decided  cases  have  been  found  by  counsel,  the 
court,  or  myself,  wherein  the  question  involved  in  this  case 
has  been  decided  directly,  but  all  that  have  come  under  my 
notice  sustain  the  conclusion  to  which  I  have  arrived  and 
-endeavored  to  express.     The  first  case  is  State  v.  Jacobs,  re- 
ferred to  by  the  court.     In  commenting  upon  that  case,  the 
court  says  it  was  decided  upon  two  grounds,  the  second  of 
which  was  that  "the  manner  in  which  the  defendant  was  com- 
pelled to  exhibit  himself  was  prejudicial  to  the  defendant" 
It  is  not' apparent  from  the  decision  that  the  defendant  was 
treated  indecorously  or  in  any  way  prejudicial  to  his  case, 
except  that  he  was  compelled  to  go  before  the  jury  and  sub- 
mit to  their  inspection.     This  is  what  that  court  said  in  re- 
lation to  the  manner:     "Another  argument  of  more  weight 
is  that  the  testimony  when  afforded  to  the  jury  is  not  in- 
competent, though  it  might  have  been  an  act  of  tyranny  in 
the  court  to  compel  it.     But  this  argument  proves  too  much, 
and  would  be  equally  available  if  admitted  in  favor  of  the 
competency  of  a  deed,  or  other  private  paper,  which  the 
court  might  wrongfully  have  compelled  a  defendant  to  pro- 
duce.    Surely,  in  such  a  case,  the  manner  in  whidi  the  deed 
or  paper  was  produced  and  offered  would  be  error,  although 
the  deed  or  paper,  if  fairly  brought  before  the  jnry,  would 
be    competent    evidence."     I    submit    that    the    "manner" 
spoken  of  by  the  court  referred  only  to  the  fact  that  the  de- 
fendant was  compelled  to  exhibit  himself,  and  thus  furnish 
evidence  against  himself;  ttat  proof  of  his  staiits  as  a  free 
negro,  by  him,  was  incompetent,  while  if  the  same  fact  had 
been  proven  by  other  persons  who  Xnew  him,  such  proof 
would  have  been  competent.     If  sucii  is  the  case,  then  the 


Jan.  1879.]     State  of  Nevada  v.  Ah  Ohuet.  Ill 


Opinion  of  Leonard,  J.,  dissenting. 


seoond  ground  of  reversal  stated  by  the  court  was  only 
stating  the  first  ground  in  a  different  way.  In  my  opinion 
the  only  point  decided  in  that  case  was  that  it  was  error  to 
compel  the  defendant  to  exhibit  himself  before  the  jury  for 
the  purpose  of  showing  that  he  was  a  negro.  The  next 
case  is  the  State  v.  Johnson,  07  N".  C.  57.  The  indictment 
charged  Johnson,  a  colored  man,  with  ravishing  Susan 
Thompson.  When  she  was  on  the  stand  as  a  witness  for  the 
state  she  was  asked  by  the  solicitor  to  look  around  the  court- 
room and  see  if  she  could  see  the  man  who  committed  the 
rape  on  her.  She  pointed  to  the  defendant  and  said,  "That 
is  the  black  rascal.'*  It  was  insisted  by  the  defendant's 
coimsel  that  this  was  making  the  prisoner  furnish  evidence 
against  himself.  The  court  say:  "In  support  of  his  ob- 
jection the  prisoner  relied  upon  Staie  v.  Jacobs,  in  which  it 
was  decided  that  the  defendant  could  not  be  compelled  to 
exhibit  himself  to  the  jury  that  they  might  see  whether  he 
was  within  the  prohibited  degree  of  color.  But  that  case 
is  not  like  this.  There  he  was  compelled  to  exhibit  himself 
to  the  jury,  that  the  jury  might  determine,  by  inspection, 
his  quality  and  condition,  his  blood  or  race.  That  was  a 
matter  to  be  proved  by  the  oath  of  witnesses  who  knew  the 
facts,  or,  it  may  be,  by  experts.  And  although  the  defend- 
ant could  not  be  compelled  to  exhibit  himself  to  the  jury, 
jet  it  would  be  competent  for  witnesses  who  knew  him  to 
speak  of  his  color  and  of  any  facts  within  their  knowledge, 
and  to  point  to  him  as  being  the  identical  person  of  whom 
they  were  speaking."  Suppose  it  was  a  matter  to  be  proved 
by  the  oath  of  witnesses  or  by  experts.  Was  it  any  the  less 
error  to  compel  the  defendant  to  exhibit  himself  to  the  jury 
and  supply  the  place  of  other  witnesses  ?  It  will  be  noticed 
that  in  Johnson's  case  the  court  reiterates  what  was  decided 
in  the  Jacobs  case,  that  "defendant  could  not  be  compelled 
to  exhibit  himself  to  the  jury." 

The  next  case  is  State  v.  Woodruff,  67  K  0.  90.  In  that 
case,  as  in  Johnson's,  I  draw  attention  to  the  fact  that  the 
defendant  was  not  exhibited  before  the  jury.  He  sat  in  his 
place,  as  he  had  a  right,  and  was  obliged,  to  do.  The  bastard 
child   was  exhibited,   or  rather  held   in   its  mother's  arms 


112  State  of  Nevada  t;.  Ah  Chubt.  -   [Sup.  Ot 


Opinion  of  Leonard,  J.,  dissenting. 


while  she  was  testifying,  and  in  his  address  to  the  jury  the 
solicitor  called  attention  to  the  child's  features  and  com- 
mented upon  its  appearance,  the  child  being  still  before  the 
jury.  I  have  nothing  additicmal  to  add  in  relation  to  the 
right  of  the  state  to  have  the  defendant  accused  of  felony 
present  in  court,  and  the  right  of  the  jury  to  observe  him 
while  there;  and  in  case  of  misdemeanor  the  right  is 
the  same  if  he  voluntarily  appears  in  court,  Certainly  the 
solicitor  had  the  right  to  call  the  attention  of  the  jury  to 
the  child's  features,  and  that  was  all  he  did  do.  At  any  rate^ 
the  defendant  was  not  disturbed  in  any  manner,  and  if  the 
jury  gathered  any  additional  information  as  to  his  appear- 
ance, it  was  the  result  of  necessity  in  giving  him  his  consti- 
tutional right  to  be  present  in  court;  it  was  not  the  result 
of  compulsion  by  the  court.  Besides,  if,  in  truth,  in  the 
Jacobs  case,  it  did  no  good  or  harm  to  parade  him  before 
the  jury,  if  they  discovered  nothing  but  what  they  knew  be- 
fore he  was  exhibited,  still  those  facts  would  not  have 
changed  the  result  in  the  appellate  court.  That  court  could 
not  have  known  that  the  error,  if  such  it  was,  was  harmless. 

"It  is  the  capability  of  abuse,  and  not  the  probability  of 
it,  which  is  to  be  regarded  in  judging  of  th&  reasons  which 
lie  at  the  foundation,  and  guide  in  the  interpretation,  of 
such  constitutional  restrictions."  (Emery's  Case,  107  Mass. 
183). 

To  show  that  the  court  in  WoodruflF's  case  recognized  the 
distinction  that  I  am  endeavoring  to  make  between  exhibit- 
ing the  defendant,  as  was  done  in  the  Jacobs  case,  and 
allowing  him  to  sit  undisturbed  in  the  presence  of  the  jury^ 
as  was  done  in  the  WoodruflF  case,  and  to  show  by  impli- 
cation that  the  court  still  adhered  to  the  opinion  in  the 
Jacobs  case,  I  quote  a  few  lines  from  the  decision:  ^'The 
State  V.  Jacobs  has  been  argued  as  an  authority  to  show 
error  in  this  case,  as  if  the  oourt  had  ordered  the  defendant 
to  stand  up  and  exhibit  himself  before  the  jury,  as  was  done 
in  Jacobs'  case*  But  the  record  shows  no  such  thing,  and, 
therefore,  the  argument  founded  on  that  supposition  fails." 

The  State  v.  Garrett  is  the  next  case.  The  fact  is  not 
that  the  defendant  was  compelled  to  unwrap  her  hand  and 
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exhibit  it  to  a  physician  before  the  coroner's  jury,  as  such^ 
although  it  was  done  in  their  presence.  The  jury  had  ren- 
dered their  verdict  against  her  before  she  was  compelled  to 
show  her  hand.  Whether  she  could  have  been  compelled 
to  exhibit  her  hand  while  the  jury  were  actings  and  before 
their  verdict,  is  not  in  the  case,  and  that  fact,  at  least,  must 
appear  before  it  can  be  claimed  that  the  Garrett  case  should 
have  been  governed  by  the  controlling  principle  enunciated 
in  the  Jocobs  case.  Compelling  the  defendant  to  show  her 
hand  after  the  verdict  against  her,  did  not  change  the  ver- 
dict, and  the  effect  of  a  disclosure  at  that  time,  and  under 
such  circumstances,  was  the  same  as  though  it  had  been 
compelled  by  any  of  the  spectators  present.  At  the  trial  the 
defendant  objected  to  evidence  as  to  the  condition  of  her 
hand,  and  relied  upon  the  Jacobs  case.  The  court  said: 
"The  distinction  between  that  and  our  case  is,  that  in 
Jacobs'  case,  the  prisoner  himself,  on  trial,  wri  compelled 
to  exhibit  himself  to  the  jury,  that  they  might  see  that  he 
was  within  the  prohibited  degree  of  color,  thus  he  wa& 
forced  to  become  a  witness  against  himself.  This  was  held 
to  be  error.  In  our  case,  not  the  prisoner,  but  the  witnesses^ 
were  called  to  prove  what  they  saw  upon  inspecting  the 
prisoner's  hand,  although  that  inspection  was  obtained  by 
intimidation." 

The  Stokes  case  is  the  next.  There  the  court  said:  "Iw 
the  presence  of  the  jury  the  defendant  was  asked  to  make 
evidence  against  himself ;"  that  is,  he  was  asked  to  take  off 
his  boot  and  make  a  new  track  to  be  compared  with  the  one 
found  near  the  scene  of  crime.  I  am  unable  to  perceive 
how  it  would  have  been  less  erroneous  to  have  asked  him, 
in  the  presence  of  the  jury,  to  place  his  foot  in  the  track  al- 
readv  made,  or  to  take  off  his  boot  and  show  his  bare  foot 
for  the  same  purpose.  In  either  case  the  defendant  would 
have  been  asked  to  furnish  a  factor  necessary  in  arriving  at 
a  conclusion  whether  or  not  his  foot  made  the  track  foimd 
near  the  place  of  homicide,  and  inferentially,  whether  or 
not  he  was  the  guilty  party.  The  method  adopted  might 
have  been  more  convincing  to  the  jury  than  either  of  the 
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others  mentioned  had  the  court  held  it  proper,  but  I  fail  to 
see  how  it  was  more  erroneous. 

I  find  nothing  in  the  quotation  made  by  the  court  from 
:Story  and  Blackstone  against  the  views  I  entertain.  Judge 
Story  says  the  insertion  of  this  clause  "is  but  an  affirmance 
of  the  common  law  privilege;*'  that  it  was  adopted  to  pre- 
vent the  evils  which  had  resulted  from  the  custom  of  other 
•countries  in  compelling  criminals  to  give  evidence  against 
themselves,  and  of  being  subjected  to  the  rack  or  torture  in 
order  to  procure  a  confession.  A  part  of  the  object  then 
was  to  prevent  the  giving  of  compulsory  evidence.  Surely, 
that  is  not  confined  to  testimony  or  statements  coming  from 
the  mouths  of  witnesses  or  accused  persons.  As  to  Hoag's 
case,  referred  to  by  the  court,  it  is  enough  to  say  that  it  is 
evident  from  the  text  that  his  foot  was  exhibited  to  the  jury 
by  the  defendant  himself.  Besides,  the  result  was  entirely 
in  his  favor  and  he  was  acquitted.  Mr.  Burrill  does  not 
intimate,  nor  does  any  other  text  writer,  so  far  as  I  am  able 
to  find,  that  it  would  have  been  competent  for  the  state  to 
have  compelled  the  prisoner  to  show  his  foot  in  court  in  aid 
of  the  prosecution.  If  the  law  of  New  York  had  not  allowed 
Hoag  to  testify  in  his  own  behalf,  and  had  the  law  been  the 
same  in  this  state  at  the  time  of  the  defendant's  trial,  I 
agree  with  the  court  that  at  his  own  request,  the  first  could 
have  exhibited  his  foot,  and  the  last  his  arm,  to  the  jury. 
But  my  conclusiotis  from  those  facts  are  very  different  from 
those  arrived  at  by  the  court  The  reason  why  they  would 
have  been  allowed  to  do  so  is  because  the  reasons  for 
the  law's  exclusion  of  testimony  would  not  have  existed 
in  relation  to  proofs  offered  by  them  independently  of 
their  testimony.  Self-interest  might  have  prompted  them 
to  commit  perjury  if  allowed  to  testify;  hence,  under  the 
old  rule,  they  would  have  been  excluded  as  witnesses.  But 
as  to  physical  peculiarities,  the  reason  of  the  rule,  and 
hence  the  rule  itself,  would  have  failed.  I  am  unable  to 
understand  why  the  constitutional  provision,  that  "no  per- 
son shall  be  compelled  to  be  a  witness  against  himself  in  a 
-criminal  case,"  should  be  construed  as  relating  solely  to 
^testimony  given,   or    a   statement   made   by   him,    because, 
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under  a  law  not  allowing  him  to  testify,  he  may  exhibit 
himself  for  the  purpose  of  provipg  a  physical  peculiarity 
independently  of  any  testimony. 

My  conclusion  is  that  under  both  the  constitution  and 
the  common  law,  it  was  error  to  compel  the  defendant,  at 
the  trial,  to  make  a  disclosure  which,  with  the  testimony  of 
witnesess,  tended  to  prove  him  to  be  Ah  Chuey,  and  in- 
directly to  establish  his  guilt.  I  think  the  error  is  as  great 
as  it  would  have  been  had  the  court  compelled  the  defendant 
to  admit  that  he  was  Ah  Chuey.  It  accomplished  the  same 
result  In  criminal  cases  the  state  must  prove  guilt  without 
the  aid  of  the  accused  at  the  trial,  unless  the  guaranteed 
rights  are  waived,  when  a  waiver  is  permissible. 

I  therefore  dissent  from  the  opinion  of  the  court. 


j  [No.  927.] 


OSCAR  ALLEN,  Respondent,  v.  JAMES  MAYBERRY, 

Appellant. 

SrvTiciENCT  OF  SHERIFF'S  Rbtubn — Clehical  Mistakb. — Where  the  sheriff 
made  return  that  he  personally  served  the  summons  upon  James  May- 
berry.  and  further  oertifled  that  he  "delivered  to  the  said  Jame  May  a 
certified  copy  of  the  complaint,  etc. :  Held,  that  the  word  "said" 
preceding  the  words  **Jame  May.'*  shows  that  they  were  written  by 
mistake  for  James  Mayberry,  and  that  the  return  is  suiBcient. 

ASTWkL   TAKSN    fob    DKLAY — BCLB    AS    TO    DAUAGBS    ENFOBCED. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

^^  I 

The  facts  are  stated  in  the  opinion* 

Boardman  &  Varian,  for  Appellant. 

I.  By  the  return  of  the  officer  it  affirmatively  appears 
that  a  certified  copy  of  the  complaint  was  not  served  on 
appellant  The  statute  specially  provides  how  service  shall 
le  made.  (Civ.  Pr.  Act,  sees.  28,  29.)  These  provisions 
were  not  complied  with,  hence  there  is  no  presumption  in 
favor  of  the  jurisdiction.  {O'Brien  v.  Shaw's  Flnt  Oo.,  10 
€al.  343;  Aiken  v.  QuaHz  Rock  M.  0.  M.  Co.,  6  Cal.  186; 
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McMillan  v.  Reynolds,  11  Id.  378 ;  McMinn  v.  Whelan,  27 
Id.  312 ;  Forbes  v.  Hyde,  31  Id.  348 ;  McKinlay  v.  Tuttle, 
42  Id.  577.) 

Thomas  E,  Haydon,  for  Respondent. 

I.  The  return  of  the  officer  was  sufficient 

II.  Judgments  are  only  reversed  for  material  errors. 
(Quint  &  Hardy  v.  OpUr  8.  M,  Co.,  4  ISTev.  308;  Pr.  Act, 
sec.  11;  Comp.  Laws,  1134.)  Errors  will  not  be  presumed. 
{^People  V.  Best,  39  Cal.  690 ;  Moore  v.  Massini,  43  Cal.  389.) 
The  error,  if  any,  should  have  been  brought  to  the  atten- 
tion of  the  court  below.  {Howard  v.  Richards,  2  Nev.  133 ; 
Ahel  Ouy  v.  Ed.  Franklin,  5  Cal.  417.)  Defendant  has  not 
shown  that  the  complaint  and  summons  were  not  served- 
(Moore  v.  Massini,  43  Cal.  389,  supra.) 

By  the  Court,  Beatty,  C.  J. : 

The  defendant  in  this  case  appeals  from  a  judgment  Ten- 
dered  against  him  upon  his  default,  and  the  only  question 
to  be  considered  is  whether  the  sheriff's  return  shows  that 
he  was  served  with  a  certified  copy  of  the  complaint 

The  following  is  a  copy  of  the  return: 

"Statb  op  Nevada,  County  of  Washoe,  ««.  Sberiff'sr  return. 

"I  hereby  certify  and  return  that  I  received  the  within: 
summons  on  the  eleventh  day  of  May,  a.  d.  1878,  and  that 
I  personally  served  the  same  upon  the  within  named  de- 
fendant, James  Mayberry,  by  showing  the  original  sum- 
mons to  him  and  delivering  to  him  a  copy  of  the  same,  in 
Washoe  county.  State  of  Nevada,  on  the  eleventh  day  of 
May,  A.  D.  1878.  And  I  further  certify  that  I  delivered  to 
the  said  Jame  May  (sic)  a  certified  copy  of  the  complaint 
filed  in  said  action,  with  a  copy  of  the  summons  attached, 
at  the  same  time  and  place.  Dated  this  eleventh  day  of 
May,  A.  D.  1878.  A.  K.  Lamb, 

"Sheriff  of  Washoe  county,  State  of  Nevada. 
"By  I.  Chamberlain,  Deputy  Sheriff." 

This  shows  clearly  that  the  defendant  was  served  with  a 
certified  copy  of  the  complaint  The  word  "said"  pre- 
ceding   the    words    "Jame    May"    shows    that    they    were 
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written  by  mistake  for  James  Mayberry,  he  being  the  only 
person  to  whom  the  word  "said"  could  possibly  refer.  The 
whole  context  proves  the  same  thing  too  conclusively  to  ad* 
mit  of  a  moment^s  doubt. 

The  appeal  was  manifestly  taken  for  delay,  and  the  judg- 
ment must  be  affirmed  with  damages.  {Wheeler  v.  Floral 
if.  and  M.  Co.,  10  Nev.  203 ;  Escere  v.  Torre,  decided  at 
the  present  term.) 

The  judgment  is  affirmed,  with  ten  per  cent  damages  in 
addition  to  costs  and  accruing  interest. 


[No.  965.] 

THE  STATE  OF  KETADA,  ex  rei..  T.  L.  AUDE,  Re- 
LATOB,  V.  JOHN  H.  KINKEAD,  Eespondent. 

District  Judges — Art.  VI.  Section  6  of  the  Constitution  Construed. — 
In  construing  this  proyision  of  the  constitution :  Held,  that  the  legisla- 
ture had  the  power  to  n^uce  the  number  of  district  Judges  in  the  first 
Judicial  district. 

loiM— Statute  Construed. — Held,  that  since  the  passage  of  the  act  of  Feb- 
ruary 27,  1806  (Stat.  1866,  140,  sec.  1),  the  first  Judicial  district  has 
been  entitled  to  but  one  Judge. 

Petition  for  mandamus. 

The  facts  appear  in  the  opinion. 

Wells  £  Stewart,  for  Petitioner : 

I.  Petitioner  bases  his  claim  to  a  commission,  and  his 
right  to  hold  said  office  of  district  judge  of  the  first  judicial 
district,  upon  the  provisions  of  sec.  6,  art.  6,  of  the  consti- 
tution; and  claims  that  all  legislation  intended  to  deprive 
said  district  of  three  district  judges,  is  unconstitutional  and 
void,  under  said  sec.  5,  art.  6,  and  that,  therefore,  his  said 
election  was  regular  and  legal.  The  districting  of  the  state 
in  the  constitution  was  had,  in  order  that  the  judicial  part 
of  the  machinery  of  the  state  government  might  be  put  in 
motion  before  it  could  be  done  by  the  legislature.  This  is 
obvious  from  the  language  used,  and  the  time  fixed  by  the 
section  for  the  first  district  judge  elected  under  it,  to  go 
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into  office  the  first  Monday  in  December,  1864,  and  one 
week  before  the  first  meeting  of  the  legislature  under  the 
constitution.  But  the  next  thing  provided  for  by  the  fram- 
ers  of  the  constitution,  after  districting  the  whole  state,. 
was  to  provide  means  whereby  that  districting  should  not 
remain  perpetual,  but  might  be  changed,  from  time  to  time, 
as  the  convenience  of  the  public  and  the  proper  dispatch  of 
business  might  require.  Hence,  this  phrase  was  next  put 
into  the  section,  to  wit:  "The  legislature  may,  however, 
provide  by  law  for  an  alteration  in  the  boundaries  or  di- 
visions of  the  district  herein  provided,  and  also  for  increas- 
ing or  diminishing  the  number  of  the  judicial  districts  and 
judges  therein."  We  claim  that  two  separate  and  distinct 
propositions  are  contained  in  this  sentence,  to  wit:  1.  The 
power  is  given  to  retain  the  original  nine  districts,  and  to  re- 
bound or  r6-divide  them,  if  desired  by  the  legislature,  in. 
such  way  as  to  better  subserve  the  business  necessities  and 
convenience  of  the  public;  and,  2.  The  power  is  given  ta 
re-district  the  entire  state,  and  make  of  it  just  as  many 
districts  more  or  less  than  nine,  as  should  be  deemed  neces- 
sary and  convenient,  so  as  not  to  affect  a  then  incximbent  of 
the  office  of  district  judge.  But  it  is  plain  and  logically  in- 
disputable, that  in  the  exercise  of  the  second  power  granted 
in  this  sentence,  the  legislature  must,  if  it  increase  or 
diminish  the  number  of  judicial  distriets,  also  increase  or 
diminish  the  number  of  judges. 

II.  The  letter  of  a  constitutional  provision  should  never 
be  interfered  with,  except  when  entirely  free  from  doubt  as 
to  the  construction  given;  and  if  the  point  be  one  involving 
public  policy  only;  no  equitable  construction  is  permissible. 
(Sedg.  on  S.  &  Con.  Law,  19  and  370  and  note,  248,  251, 
263,  et  seq.;  Smith's  Com.  831  et  seq.)  Every  clause  in 
a  section  of  law,  statutory  or  constitutional,  must,  if  possible^ 
have  some  effect.  (Sedg.  200  and  note;  Smith's  Com.  710^ 
1  Bibb.  210.) 

III.  The  act  of  1866,  reducing  the  number  of  judges  ia 
the  first  district,  is  unconstitutional  and  void.  (Sedg.  411 
and  note,  also,  180-182;  3  Coms.  547-568.)  As  to  purview 
and  proviso:  Sedg.  45  and  49  and  note;  10  Peters,  449; 
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10  Wheaton  1  and  30;  2  Dwarris  on  Stat  515;  Smith's 
Com.  709  et  seq.,  and  712. 

IV.  Where  a  constitution  takes  away  the  power  from  the 
legislature  to  pass  laws  on  a  given  subject,  this  is  a  repeal 
of  existing  laws  on  that  subject.  (Sedg.  555^  556;  4  Scann^ 
344;  4  Nev.  472.) 

M.  A.  Murphy,  Attorney-General,  for  Respondent,  cites 
the  following  authorities:  Sedg.  on  Cons.  Law,  244,  409,. 
418;  Cooky's  Cons.  Lim.  54,  58;  7  Md.  135;  54  Penn.  St.- 
255;  49  N.  Y.  284;  24  N.  Y.  488;  41  Cal.  147. 

By  the  Court,  Beattt^  C.  J. : 

It  is  the  official  duty  of  the  respondent,  as  governor,  tO' 
issue  commissions  to  those  who  are  elected  to  the  office  of 
district  judge.  The  petitioner  claims  to  have  been  elected 
a  judge  of  the  first  district  at  the  last  general  election,, 
but  the  respondent  refuses  to  grant  him  a  commission,  and 
this  proceeding  has  been  instituted  for  the  purpose  of  con^ 
pelling  him  to  do  so.  Respondent  demurs  to  the  petition 
for  mandamus,  and  the  question  is  whether,  upon  the  facta 
alleged,  the  petitioner  is  entitled  to  the  writ. 

It  appears  that  at  the  general  election,  held  on  the  fifth 
of  November,  1878,  the  petitioner  and  the  Hon.  Richard 
Rising  were  the  only  persons  voted  for  the  office  of  dis- 
trict judge  of  the  first  district ;  that  they  were  both  eligible 
to  the  office ;  that  Judge  Rising  received  the  highest  number 
of  votes  and  petitioner  the  next  highest.  The  election  of 
Judge  Rising  is  conceded,  but  the  petitioner  contends  that^ 
under  the  Constitution  of  the  State,  the  first  district  is 
entitled  to  three  judges,  and  consequently  that  he  also  was 
elected.  The  respondent  claims  that  the  provision  of  the 
constitution  giving  three  judges  to  the  first  district  was 
intended  to  be  a  merely  temporary  arrangement;  that  it 
was  within  the  power  of  the  legislature  to  reduce  the  num- 
ber, and  that,  since  the  passage  of  the  act  of  February  27,. 
1866  (Stat.  1866,  pp.  139,  140,  sec.  1),  the  first  district  has 
been  entitled  to  but  one  judge.  The  petitioner  insists  that 
the  act  referred  to  is  unconstitutional,  and  that,  notwith- 
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.  standing  its  passage  by  the  legislature,  the  original  provision 
of  the  constitution  is  still  in  force. 

The  question  to  be  decided,  therefore,  resolves  itself  into 
this:  Could  the  legislature  reduce  the  number  of  judges 
in  the  first  district?  This  depends  upon  the  proper  con- 
struction of  sec.  5  of  art.  VI.  of  the  constitution,  which  is 
as  follows: 

"Sec.  6.     The  state  is  hereby  divided  into  nine  judicial 
•districts,  of  which  the  county  of  Storey  shall  constitute  the 
iirst,   the  county  of  Ormsby  the  second.     *-    ♦     *     The 
legislature  may,  however,  provide  by  law  for  an  alteration 
in  the  boundaries  or  divisions  of  the  districts  herein  pre- 
scribed and  also  for  increasing  or  diminishing  the  number 
of  the  judicial  districts  and  judges  therein.     But  no  such 
change  shall  take  effect,  except  in  case  of  a  vacancy,  or  th« 
expiration  of  the  term  of  an  incumbent  of  the  office.     At 
ithe  first  general  election  under  this  constitution  there  shall 
he  elected  in  each  of  the  respective  districts  (exoept  as  in 
i;his  section  hereafter  otherwise  provided),  one  district  judge, 
who  shall  hold  office  from  and  including  the  first  Monday 
»of  December,  a.  d.  1864,  and  until  the  first  Monday  of  Jan- 
uary, in  the  year  1867;  after  the  said  first  election  there 
:shall  be  elected  at  the  general  election  which  immediately 
precedes  the  expiration  of  the  term  of  his  predecessor,  one 
district  judge  in  each  of  the  respective  judicial  districts 
(except  in  the  first  district,  as  in  this  section  hereinafter 
provided).    The  district  judges  shall  be  elected  by  the  quali- 
fied electors  of  their  respective  districts,  and  shall  hold  office 
for  the  term  of  four  yeai:s  (excepting  those  elected  at  said 
first  election)  from  and  including  the  first  Monday  of  Jan- 
nary  next  succeeding  their  election  and  qualification ;  provid' 
^d,  that  the  first  judicial  district  shall  be  entitled  to,  and 
shall  have,  three  district  judges,  who  shall  possess  coexten- 
sive and  concurrent  jurisdiction  and  who  shall  be  elected  at 
the  same  times,  in  the  same  manner,  and  shall  hold  office  for 
the  like  terms,  as  herein  prescribed  in  relation  to  the  judges 
in  other  judicial  districts.     *     *     *" 

In  accordance  with  the  provisions  of  this  section,  three 


Jan.   1879.3   State  of  Nevada  v.  Kinkead.  121 


Opinion   ot  the  Court — Beatty,   C.  J. 


judges  ^weTe  elected  for  the  first  district  at  the  first  election 
under    the    constitiition  in   November,    1864.      Their   terra 
expired  on  the  first  Monday  of  January,  1867.     To  succeed 
them  but  one  judge  was  elected  in  November,   1866,  and 
but  one  was  elected  in  1870  and  in  1874,  the  general  under- 
standing being  that  the  act  of  February,  1866,  above  cited, 
reducing  the  number  of  judges  in  that  district  to  one,  was 
entirely  valid.     Undoubtedly  the  same  understanding  pre- 
vailed at  the  recent  election,  and  but  one  judge  was  really 
voted  for. 

There  is  a  strong  pi^sumption  in  favor  of  the  constitu- 
tionality of  a  law  passed  almost  contemporaneously  with 
the  adoption  of  the  constitution,  and  so  long  and  so  uni- 
versally acquiesced  in.  No  court  would  be  justified  in  de- 
claidng  such  a  law  invalid  unless  forced  to  do  so  by  the 
most  cogent  and  conclusive  reasoning.  The  argument  in 
behalf  of  petitioner,  though  elaborate  and  very  ingenious, 
is  still  far  from  convincing.  Its  fundamental  fault  is  that 
it  attempts,  by  the  application  of  narrow  and  technical  rules 
of  statutory  construction,  to  wrest  the  provisions  of  the 
constitution  above  quoted  from  their  obvious  meaning.  We 
shall  not  attempt  to  follow  the  argument  in  detail,  or  to 
jiotice  particularly  the  various  propositions  upon  which  it 
is  based.  It  will  be  sufficient  to  state  our  own  construction 
of  the  clauses  in  question,  and  the  reasons  which  we  think 
are  sufficient  to  sustain  our  conclusions. 

In  the  first  place,  there  can  be  no  doubt  as  to  the  fact 
that  it  was  the  intention  of  the  framers  of  the  constitution 
to  ftnapower  the  legislature  to  reduce  the  number  of  judges 
in  the  first  district.  This  is  sufficiently  proved  by  the 
debates  in  the  constitutional  convention  (650,  651,  713, 
passim).  If  further  proof  were  necessary,  it  is  afforded  by 
the  circumstances  in  view  of  which  the  convention  acted. 
The  condition  of  the  country  at  that  time  was  such  as  to- 
forbid  any  other  than  a  provisional  arrangement  as  to  the 
number  of  judges  to  be  assigned  to  the  respective  districts. 
In  Storey  county  there  was  such  an  immense  accumulation 
of  old  business  as  to  require  for  a  time  an  extra  number  of 
judges^  but  it  was  foreseen  that  as  soon  as  the  old  docket 
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^wras  cleared  off  the  number  might  be  conveniently  reduced. 
In  no  other  county  of  the  State  was  more  than  one  judge 
required  at  that  time,  but  it  was  natural  to  anticipate  that 
at  some  future  time  the  state  of  affairs  prevailing  along  the 
Comstock  might  find  its  parallel  in  other  localities  and 
Tender  it  necessary  to  increase  the  number  of  judges  in 
•other  districts. 

In  view  of  these  facts  there  is  no  reason  for  taking  the 
following  language  in  any  other  than  a  literal  sense:  "The 
legislature  may,  however,  provide  by  law  for  an  alteration 
in  the  boundaries  or  divisions  of  the  districts  herein  pre- 
-scribed,  and  also  for  increasing  or  diminishing  the  number 
of  the  judicial  districts  and  judges  therein."  This  means 
that  the  legislature  may  increase  or  diminish  the  number  of 
judges  in  the  respective  districts,  and  not,  as  petitioner 
•contends,  that  the  number  of  judges  in  the  State  may  be 
incidentally  increased  or  disminished  by  increasing  or  dimin- 
ishing the  number  of  districts.  Besides ,  being  opposed  to 
the  natural  import  of  the  language  of  the  constitution,  this 
interpretation  violates  a  cardinal  rule  of  construction;  it 
renders  the  words  "and  judges  therein"  meaningless  and 
superfluous.  For  if  the  proposition  upon  which  the  whole 
-argument  of  the  petitioner  rests  is  true — that  is,  that  it  ha^ 
been  established  by  the  constitution,  that,  so  long  as  it  en- 
•dures,  the  first  district  must  have  three  judges,  and  every 
•other  district  one,  and  only  one  judge — ^then  the  power  to 
increase  or  diminish  the  number  of  the  districts  necessarily 
included  the  power  to  increase  or  diminish  the  number  of 
judges  in  the  state,  and  the  sentence  vnthout  the  words 
^^and  judges  therein"  meant  exactly  as  much  as  it  is  con- 
tended it  means  with  them.  We  repeat,  therefore,  that  the 
legislature  was  empowered  to  increase  or  diminish  the  num- 
ber of  the  judges  originally  assigned  to  the  respective  dis- 
tricts, as  provisionally  organized  by  the  constitutional  con- 
vention; and  we  see  no  difliculty  in  answering  any  of  the 
-special  reasons  urged  by  the  petitioner  against  this  con- 
struction. 

The  proviso  to  section  7,  article  VI,  which  allows  the 
Jogislature  to  designate  other  places  than  the  county  seat 
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for  holding  court  in  case  a  county  should  be  divided  into 
two  or  more  districts,  does  not  prove,  it  has  no  tendency  to 
prove,  that  the  convention  intended  to  deprive  the  legislature 
of  the  power  to  assign  more  than  one  judge  to  a  district. 
That  was  a  provision  for  the  benefit  of  counties  of  large  area, 
with  populations  gathered  about  different  centers.  It  could 
have  no  application  to  a  small  county  with  its  whole  popu- 
latioD  at  the  county  seat. 

Again,  the  power  to  "diminish"  the  number  of  judges 
in  the  respective  districts  is  not  a  power  to  entirely  deprive 
a  district  of  any  judge;  it  does  not  apply  where  a  district 
has  but  one  judge.  To  diminish  means  to  make  less,  not 
to  utterly  wipe  out 

It  is  true  also  that  our  conclusion  involves  the  admission 
that  the  legislature  might  "in  its  caprice"  (if  it  can  be  pre- 
sumed ever  to  act  from  caprice)  assign  a  hundred  judges  to 
one  district;  but  the  fact  that  a  power  is  capable  of  abuse 
is  no  argument  against  its  existence.  Power  must  be  re- 
posed somewhere,  and  wherever  it  is  lodged  it  may  be  abused. 
'So  people  could  live  under  a  constitution  which  denied  to 
its  functionaries  every  power  that  could  possibly  be  mis- 
employed. 

The  petition  for  a  mandamus  is  dismissed. 


I  [No.  912.] 
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THE  COUNTY  OF  WASHOE,  Eespondent,  v.  THE 
COUNTY  OF  HUMBOLDT,  Appellant. 

TlAJnVBB    OF    CRZHINlXi    CASSS — iRRaOVLABITT    IN    PATMINT    OF    CLAlUB.-r- 

Where  a  criminal  case  is  transferred  from  one  county  to  anotber,  the 
former  is  liable  for  all  costs  and  expenses  incurred  In  the  trial  of  said 
caose,  and  it  cannot  complain  of  any  mere  lirregularity  in  the  mode  of 
paylns  the  expenses,  in  the  first  instance,  by  the  latter  county.  [Beatty, 
Jndissentlng  In  part.] 

I — iLLBGAi*  Fkxs. — The  county  from  which  the  cause  was  transferred  has 
the  right  to  show  that  the  services  charged  for  were  never  rendered,  or 
that  the  fees  charged  are  unauthorized  by  the  statute. 
OF  Offxcbbb — Officers  can  only  demand  such  fees  as  the  law  has  fixed 
and  authorised  for  the  performance  of  their  ofllcial  duties. 
Attoshbts'   Fbb8 — CoirsTBuenoN   of   Statutb. — In   construing  the   statute 
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approved  March  6,  1876  (Stat.  1875,  42),  relative  to  attorneyg*  fees  to 
criminal  cases :  Held,  that  an  attorney  who  defends  a  prisoner  under  ap- 
pointment hy  the  court,  is  entitled  to  a  fee  not  exceeding  fifty  dollars  for 
each  trial  of  the  cause,  in  whatever  county  the  case  may  be  tried,  and 
an  additional  fee,  not  exceeding  fifty  dollars,  if  the  case  Is  followed  lnt» 
the  supreme  court. 

Allowancb  op  Febs  fob  Scmmonino  Jcbt — Whbn  Pbopeb. — ^The  county 
from  which  a  criminal  case  is  transferred  is  liable  for  the  fees  of  the 
sheriff  in  summoning  a  Jury  upon  a  special  venire  for  that  particular 
case. 

Sheeifps'  Febs — Summoning  ▲  Jubt — ^Mileage. — ^When  a  venire  ia  issued 
to  a  sheriff  for  thirty  Jurors,  and  he  finds  only  twenty-four:  Held,  that 
he  was  entitled  to  his  fees  **for  miles  actually  traveled  in  attempting  t» 
find  and  serve  Jurors  whose  names  appeared  upon  the  venire,  but  who- 
could  not  be  found  and  served." 

Idem — Taking  Prisonebs  beforb  Codbt. — ^The  sheriff  is  not  entitled  to- 
any  compensation  for  bringing  the  defendant  into  court  during  the 
trial. 

Idem — Attendance  on  Coubt. — The  sheriff  is  entitled  to  five  dollars  for 
each  day's  attendance.    He  cannot  charge  extra  for  a  night  session. 

Idem — Sebvicb  of  Subpcbna  in  Anothbb  Codntt. — The  sheriff  is  not  au- 
thorlzed  by  the  statute  to  serve  a  subpoena  upon  witnesses  residing  Ia 
any  other  county,  except  it  is  within  the  same  Judicial  district. 

Clerks'  Fbbs — Jubobs'  Oebtificatbs. — The  clerk  is  not  entitled  to  any 
fees  from  the  county,  for  Issuing  time  checks  or  certificates  to  each  indi- 
vidual Juror. 

Idem — ^Motions  and  Obdebs. — The  clerk  is  only  entitled  to  charge  for  sucb 
motions  and  orders  as  are  properly  entered  in  the  records  of  the  court* 

JuBORs'  Fees — Attendance  Fibst  Dat. — The  county  from  which  a  crimi- 
nal cause  is  transferred  Is  properly  chargeable  for  one  day's  attendance- 
of  each  Juror  present  on  the  first  day  of  the  trial  of  the  case. 

Repobtebs'  Fees. — ^Where  the  court  Is  authorized  to  appoint  a  short-hand: 
reporter,  and  there  is  no  statute  regulating  his  fees,  he  is  entitled  to  a 
reasonable  compensation  for  his  services. 

SuBVEYORS'  Fees. — Where  it  is  necessary  to  have  a  survey  of  the  premises 
where  the  crime  was  committed,  in  order  to  properly  present  the  case  to 
the  Jury,  the  county  commissioners  are  authorized  to  allow  a  reasonable 
compensation  for  such  survey. 

Vbbification  09  Claims — ^Unaudited  Accounts — Jubisdiction. — Where 
the  expenses  of  a  criminal  trial  have  been  properly  audited  in  the  county 
where  the  trial  was  had,  it  is  unnecessary  to  have  the  same  claims  veri- 
fied and  presented  as  unaudited  accounts  to  the  commissioners  of  the 
county  from  which  the  cause  was  transferred.     [Beatty,  J.,  dissenting.]- 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Orxnsby  County. 

The  facts  are  stated  in  the  opinion. 
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George  P.  Harding,  District  Attorney  of  Humboldt  Coun- 
ty, for  Appellant. 

I.  The  treasurer  of  Washoe  county  had  no  authority  to 
pay  the  witness  fees.  The  order  for  their  payment  was  made 
hy  the  judge  instead  of  by  the  court.     (1  Comp.  L.,  2169.) 

n.  The  allowance  of  attorneys*  fee  for  three  hundred 
doUars  was  illegal.  (Stat.  1875,  142 ;  Rowe  et  al.  v.  Yuba 
Co.,  17  Cal.  61.) 

in.  County  commissioners  have  no  jurisdiction  to  ex- 
amine, settle,  or  allow  any  accounts  not  legally  chargeable 
against  the  county.  (2  Comp.  L.,  3077;  People  ex  rel.  Raun 
et  al,  V.  Supervisors  of  El  Dorado  Co.,  11  Cal.  170 ;  Robin- 
son V.  Supervisors  of  Sacramento  Co.,  16  Id.  208 ;  Williams 
T.  Bidlsman,  7  Nev.  68.)  Their  action  must  appear  to  be  in 
-conformity  with  the  provisions  of  the  law  creating  and  de- 
aling their  powers  and  duties.  (Finch  v.  Supervisors  of 
Tehama  Co.,  29  Cal.  454 ;  Linden  v.  Case,  46  Id.  171 ;  State 
v.  Commissioners  of  Washoe  Co.,  5  Nev.  319 ;  Swift  v.  Com- 
missioners of  Ormsby  Co.,  6  Id.  97 ;  Hess  v.  Commissioners 
of  Washoe  Co.,  6  Id.  109 ;  State  v.  C.  P.  R.  R.  Co.,  9  Id. 
79;  2  Comp.  L.,  3078,  3079,  3081,  3098,  3095;  Connor  v. 
Morris,  23  Cal.  447;  McCormick  v.  Tuolumne  Co.,  37  Id. 
257 ;  Fox  v.  Supervisors,  49  Id.  663 ;  37  Id.  193.) 

Robert  M,  Clarke,  for  Bespondent. 

I-  The  law  makes  the  oflScials  of  plaintiff  the  agents  for 
the  defendant,  and  in  the  allowance  and  payment  of  all 
charges  and  expanses  incurred  substitutes  the  plaintiff  for 
defendant,  and  plaintiff's  allowance  and  payment  is  in  legal 
effect  the  allowance  and  payment  by  defendant,  and  binds 
the  defendant,  and  is  conclusive  upon  it.  The  authorities 
of  the  defendant  have  nothing  to  do  with  the  allowance  of 
the  claims  in  the  first  instance.  The  original  claims  are 
not  to  be  submitted  to  it  and  can  not  be  passed  upon  by  it. 
If  the  officials  of  the  plaintiff,  acting  within  the  scope  of 
their  authority,  and  having  jurisdiction  to  act,  have  made 
mistakes  or  committed  errors,  such  mistakes  or  errors  can 
not  be  reviewed  by  the  defendant  or  by  the  courts  in  this 
form  of  action. 


126  Washoe  Co.  v.  Humboldt  Co.        [Sup.  Ct 


Opinion  of  the  Court — Hawley,  J. 


Wm.  Cain,  District  Attorney  of  Washoe  County,  also  for 
Respondent. 

By  the  Court,  Hawley,  J". : 

The  case  of  The  State  v.  Rover  (indicted  for  murder)  was 
transferred  from  the  county  of  Humboldt  to  the  county  of 
Washoe  for  trial.     It  was  twice  tried  in  Washoe  county. 

This  action  was  commenced  to  recover  the  sum  of  three 
thousand  six  hundred  and  forty-five  dollars  and  five  cents^ 
.  the  amount  of  indebtedness  alleged  to  have  been  legally  in- 
curred by  Washoe  county  upon  the  trials  of  said  case.  It 
was  tried  before  the  court  without  a  jury  and  a  judgment 
was  rendered  in  favor  of  Washoe  county  in  the  sum  of 
three  thousand  five  hxmdred  and  seventy-three  dollars  and 
twenty-five  cents. 

Several  of  the  items  objected  to  relate  exclusively  to 
alleged  irregularities  in  the  form  and  manner  of  the  pres- 
entation and  allowance  of  certain  claims  by  the  officers  of 
respondent  and  it  becomes  material  to  ascertain,  in  advance, 
whether  or  not  appellant  can  complain  of  such  irregularities,, 
if  any  exist. 

By  the  transfer  of  the  Hover  case  it  became  the  duty  of 
the  respondent  to  act  for  appellant,  and  for  all  services  ren- 
dered by  any  of  its  officers,  or  other  parties,  or  costs  in- 
curred, relating  to  the  trials  of  said  case,  the  appellant  be- 
came liable  (1  Comp.  Laws,  2300;  ex  parte  Taylor,  4  Ind. 
479),  and  it  is  not  in  a  position  to  complain  that  the  treas- 
urer of  respondent  paid  certain  claims  that  were  informally 
or  irregularly  presented  to  him  for  payment. 

The  material  questions  involved  on  this  appeal  are  whether 
the  accounts  complained  of  were  necessarily  incurred  during 
the  trials  of  the  Hover  case  and  constitute  legal  charges 
against  appellant,  and  not  whether  the  treasurer  of  respond- 
ent could  or  should  have  objected  to  the  payment  of  the 
same  because  certain  orders  for  the  payment  of  witness 
fees  were  indorsed  upon  the  affidavits  presented  by  the 
witnesses  who  were  entitled  to  compensation,  and  were 
signed  '^S.  H.  Wright,  District  Judge,"  instead  of  "being 
spread    upon   the   minutes   of   the   court,"   as   required   by 
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statute  (1  Comp.  Laws,  2169,  2170),  or  because  some  of 
the  other  claimB  were  not  indorsed  in  the  manner  provided^ 
for  by  the  statute. 

But  appellant  is  not  bound  to  pay  every  claim  because  it 
wns  presented  to,  examined,  allowed,  and  paid  by  the  re- 
spondent. It  had  the  right  to  show,  if  it  could,  that  the- 
services  charged  for  were  never  in  fact  rendered,  or  that 
the  fees  charged  were  unauthorized  by  the  statute. 

There  is  a  preliminary  objection  against  the  examination 
of  any  of  the  accounts  complained  of.  There  are  no  findings 
containing  an  itemized  statement  of  the  disallowed  accounts. 

In  order  to  have  the  accounts  reviewed  by  this  court  ap- 
pellant ought  to  have  asked  for  a  specific  finding  as  to  th& 
particular  accounts  allowed  or  disallowed  by  the  district 
couxL     {Young  v.  Clute,  12  Nev.  87.) 

This  objection,  however,  was  not  urged  by  the  respondent's 
eounsel,  and  hence  we  shall  proceed  to  examine  and  dispose 
of  all  the  objections  to  such  accounts  as  come  within  the 
rule  above  stated. 

Prior  to  such  examination  it  is  proper  to  state,  in  general 
terms,  that  where  the  accounts  depend  solely  upon  the  ques- 
tion whether  the  same  are,  or  are  not,  reasonable,  no  argu- 
n^ent  has  been  advanced  by  appellant's  counsel  which,  in 
oxtr  opinion,  calls  for  any  reduction  of  the  amounts  allowed 
by  the  county  commissioners  of  Washoe  county. 

1.  Attorneys'  Fees.  The  language  of  the  second  section  of 
the  act  entitled  "An  Act  to  provide  for  the  payment  of 
attorneys  in  certain  cases,"  approved  March  5,  1875  (Stat. 
1875,  142),  being  ambiguous,  it  becomes  our  duty  to  deter- 
mine the  real  intention  of  the  legislature. 

Section  1  provides  that  any  attorney  appointed  by  the- 
eourt  to  defend  a  prisoner  is  entitled  to  "such  fee  as  the 
eourt  may  fix,  not  to  exceed  fifty  dollars." 

Section  2  prQvides  that  the  attorney  so  appointed  can  not 
*Tje  compelled  to  follow  a  case  to  another  county  or  into 
the  supreme  court,"  But  if  he  does  follow  the  case  he 
*^ay  recover  an  enlarged  compensation,  to  be  graduated 
on  a  scale  corresponding  to  the  prices  allowed." 

Xow,  if  this  section  invests  the  court  with  discretionary 
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power  in  fixing  the  fees  to  take  into  consideration  the  in- 
convenience and  expense  resulting  from  the  attorney's  ab- 
sence from  his  professional  duties  at  home,  then  the  allow- 
ances made  in  this  case  were  reasonable  and  should  not  be 
disturbed.  But  we  are  of  opinion  that  it  was  not  the 
intention  of  the  legislature  to  invest  the  courts  with  any 
such  discretionary  power. 

Without  any  action  on  the  part  of  the  legislature,  it 
would  be  the  duty  of  an  attorney  appointed  by  the  court  to 
defend  the  prisoner  without  any  compensation.  (Rowe  v. 
Yuba  County,  17  Cal.  61 ;  Lamont  v.  Solano  County,  49  Cal. 
158;  Samuels  v.  The  County  of  Dubuque,  13  Iowa,  586; 
Johnston  v.  Lewis  and  Clarke  County,  2  Montana,  159; 
Elam  V.  Johnson,  48  Ga.  348.) 

By  the  act  in  question,  the  legislature  very  properly  made 
provision  for  some  compensation,  but  expressly  limited  the 
amount  to  be  allowed.  By  the  express  terms  of  the  act  it 
is  left  optional  with  the  attorney  to  follow  the  case  to  an- 

*  other  county,  or  into  the  supreme  court,  or  to  refuse  to  do 
so. 

We  are  of  opinion  that  it  was  the  intention  of  the  legis- 
lature to  provide  for  the  payment  of  a  fee,  not  exceeding 
fifty  dollars,  to  every  attorney  who  defends  a  prisoner  charged 
with  crime,  under  appointment  from  the  court;  that  an 
:  attorney  appointed  to  defend  a  prisoner  charged  with  any 
►  of  the  offenses  specified  in  section  one  is  entitled  to  a  fee, 
not  exceeding  fifty  dollars,  for  defending  the  case  in  the 

•  county  where  the  prisoner  is  indicted,. and  if,  after  the  trial 
in  that  county,  the  cause  is  transferred  to  another  county, 
and  the  attorney  thus  appointed  voluntarily  follows  the  case 
and  defends  the  prisoner,  he  would  be  entitled  to  an  addition- 
al compensation,  not  to  exceed  the  sum  of  fifty  dollars.  If 
the  case  was  thereafter  followed  to  the  supreme  court,  the  at- 
torney would  be  entitled  to  a  further  compensation,  not  to 
exceed  fifty  dollars.  In  other  words,  the  attorney  voluntarily 
following  the  case  stands  upon  the  same  footing,  so  far  as 
the  fee  is  concerned,  as  any  other  attorney  would  who  might 
be  appointed  by  the  court  in  the  county  to  which  the  case 
is  transferred. 
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TTnder  the  provisions  of  the  statute,  he  has  the  right  to 
follow  the  ease  and  claim  the  enlarged  compensation.  If 
lie  refuses  to  follow  the  case,  it  would  he  the  duty  of  the 
court  to  appoint  some  other  attorney,  who  would  he  enti- 
tled to  a  fee  not  exceeding  fifty  dollars. 

The  only  service,  therefore,  which  the  second  section  of 
the  act  performs  is  to  give  the  attorney  first  appointed  the 
privilege  of  following  the  case  to  another  county,  or  into 
the  supreme  court,  and  claiming  the  enlarged  compensa- 
tion* 

From  this  construction  of  the  law  it  follows  that  Messrs. 
Sonnifield  and  Davies  were  each  entitled  to  a  fee,  to  be 
fixed  by  the  court,  in  a  sum  not  exceeding  fifty  dollars  for 
each  trial  of  the  case  in  Washoe  county.  The  amount  allowed 
in  excess  thereof  is  unauthorijsed  by  the  statute,  and  must 
be  rejected. 

The  allowance  of  twenty-five  dollars  to  T.  W.  W.  Davies 
for  arguing  the  motion  in  arrest  of  judgment  is  clearly  er- 
roneous. The  court  has  no  authority,  under  the  provisions 
of  the  statute,  to  fix  any  fee,  except  for  defending  the  case, 
which  necessarily  includes  all  the  motions  to  be  made 
therein. 

2.  Sheriffs'  Fees.  We  are  of  opinion  that  the  charges 
made  by  the  sheriff  for  summoning  jurors  for  the  trial  of 
Sover  were  properly  allowed. 

We  agree  with  appellant's  counsel  that  it  ought  not  to  be 
charged  with  the  fees  of  the  sheriff  for  summoning  the 
legnlar  panel  of  jurors  for  either  term  of  the  court  when 
the  Rover  case  was  tried  (unless  it  was  the  only  case  to  be 
tried),  but  no  valid  reason  can  be  urged  why  appellant 
dionld  not  be  held  liable  for  the  sheriff's  fees  in  serving  any 
venire  for  additional  jurors  especially  required  for  the  trial 
of  the  Bover  ease,  and  it  is  only  for  such  services  that  thef 
^kmrg9B  were  made.  It  is  true  that  the  venires  did  not 
apon  their  face  purport  to  have  been  issued  for  the  Hover 
ease.  The  law,  however,  does  not  req^uire  the  fact  to  be 
stated  in  any  venire  that  it  is  issued  or  made  returnable  for 
aay  particular  case.  (1  Comp.  L.  1054,  1055.)  These  facts 
can  <mlv  be  made  to  appear  by  the  testimony  of  the  officers 
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having  personal  knowledge  of  the  same.  From  the  testi- 
mony adduced  upon  the  trial  of  this  case,  .it  does  affirma- 
tively appear  that  the  additional  venires  (charged  for)  were 
issued  specially  for  and  on  account  of  the  Rover  case.  It 
might  be  claimed  that  the  fees  of  the  sheriff  for  such  servi- 
ices  are  not  necessarily  costs  taxable  in  any  particular  case. 
In  a  literal  sense  this  is  correct,  but  it  must  be  borne  in 
mind  that  in  the  ordinary  administration  of  justice  the 
charges  for  such  services,  being  fixed  by  statute,  must  be 
paid  by  somebody.  If  the  trials  of  Rover  had  occurred  in 
Humboldt  county,  it  would  have  been  compelled  to  pay  for 
such  services,  and  in  the  absence  of  any  express  statute  up- 
on the  subject,  it  aflSrmatively  appearing  to  our  satisfaction 
that  the  services  were  necessarily  rendered  on  account  of 
the  Rover  case,  we  think  that  these  charges  against  the 
county  of  Humboldt  were,  as  we  have  already  stated,  prop- 
erly allowed.  ('Shawnee  County  v.  Wabaunsee  County,  4 
Kansas,  312.) 

The  members  of  this  court  do  not  agree  upon  some  of 
the  questions  concerning  the  allowance  of  the  claim  under 
discussion,  but  in  the  opinion  of  a  majority,  the  mere  fact 
that  the  record  shows  that  some  of  the  jurors  named  in  the 
venire  charged  for  were  retained  by  the  court  for  the  trial 
of  other  causes  at  the  same  term,  in  which  appellant  had 
no  interest,  does  not  constitute  a  sufficient  reason  to  induce 
the  court  to  reject  the  claim  as  being  an  illegal  or  improper 
charge  against  the  county  of  Humboldt. 

On  the  second  trial,  the  venire  placed  in  the  hands  of  the 
sheriff  called  for  thirty  jurors,  and  it  is  claimed  that  he  is 
only  entitled  to  charge  for  mileage  for  twenty-four.  The 
record  shows  that  he  found  only  twenty-four  jurors,  that  he 
traveled  three  hundred  and  ninety-seven  miles  in  serving 
the  twenty-four  jurors,  and  thirty-seven  additional  miles 
were  charged  "for  miles  actually  traveled  iii  attempting  to 
find  and  serve  jurors  whose  names  appeared  upon  the  venire, 
but  who  could  not  be  found  and  served." 

The  sheriff  was  entitled  to  fees  and  mileage  for  serving 
the  twenty-four  jurors,  and  in  the  event  of  the  jurors  living 
in  different  directions,  the  statute   (Stat   1875,   147)    au- 
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thorizes  the  allowance  of  mileage  whether  the  jurors  named 
in  the  venire  be  found  or  not.  The  mileage  in  such  case* 
is  necessarily  made  in  "serving  such  venire." 

The  charges  made  by  the  sheriff  for  taking  the  prisoner 
before  the  court  were  unauthorized  by  law  and  must  be 
rejected.  It  is  only  in  "bringing  -up  a  prisoner  on  habeas 
carpus'^  that  a  sheriff  is  entitled  to  any  compensation  for 
bringing  a  prisoner  before  the  court.  (Stat.  1875, '148.) 
The  charges  for  attendance  on  the  district  court  for  "one 
day  and  night,  ten  dollars/'  must  be  reduced  to  five  dollars 
each. 

The  fee  bill  authorizes  the  sheriff  to  charge  five  dollars 
for  each  day's  attendance  upon  the  court.  He  is  entitled  to 
the  five  dollars  if  he  is  only  detained  one  minute,  and  he 
cannot  charge  any  more  if  he  is  kept  in  attendance  for  the 
entire  twenty-four  hours. 

No  rule  of  law  is  better  settled  than  the  one  under  con- 
sideration, that  an  officer  can  only  demand  such  fees  as  the 
law  has  fixed  and  authorized  for  the  performance  of  his 
official  duties.  (Board  of  Commissioners  of  Jay  County  v. 
Tempter,  34  Ind.  322 ;  Crittenden  County  v.  Crump,  25  Ark. 
235 ;  Massing  v.  The  State,  14  Wis.  502 ;  The  Town  of  Car- 
lyle  V.  Sharp,  51  Ills.  Yl ;  Briggs  v.  City  of  Taunton,  llO 
Mass.  423.) 

In  the  opinion  of.  a  majority  of  the  members  of  this;; 
court,  the  fees  and  mileage  of  the  sheriff  for  the  service  of 
subpcenas  upon  witnesses  residing  in  Humboldt  county  ought 
not  to  have  been  allowed. 

The  statute  only  provides  for  the  service  of  process  by 
the  sheriff  within  his  county  (2  Comp.  Laws,  2956)  except 
where  another  county  is  attached  to  the  same  judicial  dis- 
trict. (2  Comp.  Laws,  2967.)  It  provides  that  "a  peace 
officer  must  serve  within  his  county  or  district  any  subpoena 
delivered  to  him  for  service."  (1  Comp.  Laws,  2167.)  The 
district  court  had  no  authority  to  order  the  sheriff  of  Washoe 
county  to  serve  the  subpoena  in  the  county  of  Humboldt^ 
that  county  not  being  within  his  judicial  district.  The 
statute  compels  witnesses  from  other  counties  to  attend  the 
place  of  trial  whenever  the  judge  of  the  court  where  the 
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cause  is  to  be  tried  or  a  justice  of  the  supreme  court  shall 
indorse  on  the  subpoena  an  order  for  the  attendance  of  wit- 
nesses (1  Comp.  Laws,  2171) ;  but  in  such  cases  the  service 
must  be  made  in  the  manner  pointed  out  by  the  other  pro- 
visions of  the  statute  which  we  have  cited. 

It  is  true,  as  was  argued  by  respondent's  counsel,  that  it 
is  the  duty  of  the  sheriff  of  every  county  "to  obey  all  law- 
ful orders  and  directions  of"  the  district  court  "in  his 
county,"  and  "to*execute  the  process,  writs,  or  warrants  of 
courts  of  justice  *  *  *  when  delivered  to  him  for  that 
purpose."  (2  Comp.  Laws,  2957.)  But  the  officer  is  not 
required  to  obey  any  order  which  is  not  authorized  by  law, 
and  although  we  are  convinced  that  the  court  in  the  case 
under  consideration  acted  in  good  faith  in  directing  the 
sheriff  of  Washoe  county  to  make  the  service,  under  the 
belief  that  it  was  actually  necessary  in  order  to  promote  the 
•ends  of  justice,  and  that  the  sheriff  also  acted  in  good  faith, 
believing  it  to  be  his  duty  to  obey  such  order  and  direction 
of  the  court;  yet  we  are  not  authorized  to  go  behind  the 
statute  and  allow  this  charge  upon  any  such  ground. 

The  county  of  Humboldt  had  the  right  to  anticipate,  when 
the  Bover  case  was  transferred,  that  in  the  trial  of  the  case 
the  county  of  Washoe  would  not  incur  any  expense  not 
authorized  by  law,  and  it  can  not  and  ought  not  to  be  held 
liable  for  any  such  charge  or  expense. 

3.  Clerks'  Fees.  The  charges  of  the  clerk  for  issuing 
time  checks"  or  certificates  to  each  juror  should  not  have 
been  allowed.  The  statute  makes  it  the  duty  of  the  clerk 
"to  keep  an  accurate  account  of  the  attendance  of  each  juror 
during  the  term  of  the  court,  and  at  the  close  of  the  term 
to  ascertain  the  amount  due  each  juror  for  mileage  and  at- 
tendance, after  deducting  the  amount  received  by  him  as 
fees  in  civil  cases."     (Stat.  1875,  138.) 

The  object  of  the  legislature  in  requiring  the  clerk  to 
keep  such  a  record  was  to  enable  the  county  commissioners 
to  ascertain  the  amount  to  be  paid  each  juror  "from  the 
general  fund  of  the  county."  A  general  certificate  from  the 
clerk,  for  which  he  would  be  entitled  to  charge  one  dollar^ 
would  be  all  that  is  necessary  to  accomplish  that  purpose. 
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If  any  juror  demanded  a  certificate  of  his  time,  attend- 
ance, and  mileage,  the  clerk  would,  under  the  general  fee 
bill,  he  authorized  to  charge  him  one  dollar  for  the  certifi- 
cate; but  he  is  not  authorized  to  make  any  such  charge  against 
the  county. 

The  clerk's  charges  for  motions  and  orders  entered  and 
oaths  administered  are,  in  part,  illegal. 

The  record  shows  "that  the  thirty  motions  and  orders- 
charged  for  by  the  clerk  were  actually  made  and  entered  in 
a  memorandum  book  kept  by  the  clerk  in  open  court;  but 
no  more  than  eighteen  of  said  numbers  were  ever  actually 
entered  in  the  regular  court  record ;"  that  "the  clerk  actually 
administered  forty-two  oaths  to  the  officers  during  the  trial 
of  the  case,  all  of  which  appear  upon  his  memorandum  book 
kept  in  court,  and  only  twenty-seven  of  which  were  ever 
formally  entered  in  the  regular  court  record." 

We  are  of  opinion  that  the  records  of  the  court  are  the 
best  evidence  to  establish  facts  of  this  character. 

The  record  is  silent  as  to  the  character  of  the  motions 
and  orders  entered  in  the  memorandum  book  and  not  tran- 
scribed in  the  records  of  the  court  They  may  or  may  not 
have  been  such  motions  and  orders  as  would,  if  properly 
entered,  have  constituted  legal  charges. 

There  may  be  orders  made  by  the  judge  during  the  prog- 
ress of  every  trial  that  ought  not  to  be  entered  in  the  record 
book.  For  instance,  to  cite  extreme  cases,  the  court  might 
order  a  bystander  to  take  off  his  hat  or  to  be  seated.  He- 
might  order  a  witness  to  change  his  position,  so  that  the 
court,  jury  or  counsel  could  more  distinctly  hear  his  testi- 
mony. It  would,  however,  be  absurd  to  charge  for  such 
orders  or  to  enter  them  in  the  record  book.  It  is  the  duty 
of  the  clerk  to  keep  a  correct  record  of  all  the  proceeding* 
of  the  court  legitimately  pertaining  to  the  trial  of  every 
case.  It  is  the  duty  of  the  court  to  exercise  a  supervisory 
power  over  its  own  records  and  to  see  that  the  record  book 
is  not  incumbered  with  improper  or  irrelevant  matter. 

The  clerk  is  entitled  to  fifty  cents  for  entering  every 
motion,  exception,  rule,  or  order  in  the  minutes  of  the  court 
and  ifi  not  entitled  to  any  charge  for  the  entry  of  such 
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motions  or  orders  in  the  memorandum  book  kept  by  the 
-clerk  for  his  own  convenience. 

If  the  clerk  omitted  to  keep  a  correct  record  of  all  the 
proceedings  of  the  trial  he  certainly  ought  not  to  complain 
of  the  court  for  refusing  to  allow  him  any  compensation  for 
the  non-performance  of  his  official  duties. 

4.  Jurors'  Fees.  The  objections  of  appellant  to  the  charg- 
es for  one  day's  attendance  of  all  the  jurors  present  on  the 
:first  day  of  each  of  the  trials  of  the  Rovet  case  are  not 
well  taken.  The  jurors  were  required  to  be  present  in  court 
at  that  time  and  were  each  entitled  to  a  fee  for  such  attend- 
ance, whether  then  discharged  or  not. 

For  the  reasons  previously  stated  in  allowing  the  sheriff's 
fees  for  summoning  the  jury,  we  are  satisfied  that  the  court 
did  not  err  in  allowing  the  amount  claimed  for  mileage  and 
per  diem  of  jurors. 

5.  Reporters'  Fees.  The  court  did  not  err  in  excludiiii); 
the  question  asked  of  the  witness  Soderberg  by  appellant's 
counsel.  It  being  admitted  that  the  court  was  authorized 
to  appoint  a  short-hand  reporter,  and  there  being  no  statute 
Tegulating  his  charges,  the  only  material  question  to  be 
determined  was  whether  or  not  the  amount  claimed  was 
reasonable. 

6.  Surveyors'  Fees.  The  certificate  given  by  the  counsel 
for  the  state  justifies  the  action  of  the  board  of  county  com- 
missioners and  of  the  district  court  in  allowing  the  bill  pre- 
sented by  the  surveyor. 

In  order  to  establish  the  guilt  of  Rover,  the  state  was 
<3ompelled  to  rely,  to  a  great  extent,  upon  circumstantial 
evidence.  Much  depended  upon  the  truth  or  falsity  of 
Rover's  own  statement,  made  before  a  justice  of  the  peaco 
on  his  preliminary  examination,  declaring  his  innocence 
and  charging  the  crime  for  which  he  was  indicted  upon  the 
principal  witness  for  the  state.  To  determine  that  question, 
as  well  as  some  others,  it  became  important  to  ascertain  tlio 
exact  distances  between  certain  specified  points  and  the  rela- 
tive positions  of  certain  fixed  objects,  and  of  given  localities 
at  and  near  the  scene  of  the  homicide.  If  the  statement  of 
Rover  was  true,  a  coiTect  map  of  the  premises  would  ma- 
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terially  asfiist  the  defense  in  establishing  his  innocence.  If 
his  testimony  was  false  a  correct  map  would  materially  as- 
sist the  prosecution  in  establishing  his  guilt.  Any  important 
fact  which  tends,  to  establish  either  the  guilt  or  innocence 
of  a  human  being  upon  trial  for  his  life  should  always  be 
procured,  if  within  the  reach  of  the  court,  and  presented 
to  the  jury,  regardless  of  the  question  of  expense  to  the 
county. 

The  circumstances  which  surrounded  the  Eov^r  case  es- 
tablish beyond  all  controversy  the  truth  of  the  certificate 
given  by  the  attorneys  for  the  state,  that  the  survey  and 
map  were  absolutely  necessary  for  the  proper  presentation 
of  the  case  to  the  jury. 

7.  Finally,  it  is  contended  by  appellant's  counsel  that 
respondent  cannot  maintain  this  action  because  the  claim 
if  presented  to  the  coimty  conunissioners  of  Humboldt  coun- 
ty was  not  verified  as  required  by  the  statute.  (2  Comp.  L. 
3093,  3094.)  This  argum^t  is  not  well  founded.  The 
daim  in  question  is  not  governed  by  the  provisions  of  the 
statute  referred  to,  but  is  controlled  by  the  provisions  of  the 
criminal  practice  act.  When  a  criminal  action  is  removed 
to  another  county  for  trial,  the  costs  iaiccruing  upon  such 
removal  and  trial  shall  be  a  charge  against  the  county  in 
which  the  cause  of  indictment  occurred.    (1  Comp.  L.  2300.) 

The  next  section  provides  for  the  auditing  of  such  claims 
by  the  county  to  which  such  action  was  removed. 

The  various  items  of  the  claim  presented  to  the  county 
commissioners  of  Humboldt  county,  with  the  exception  of 
the  witness  fees,  which  are  regulated  by  sections  544  and 
545  (1  Comp.  L.  2169,  2170),  had  been  properly  audited  by 
the  commissioners  of  Washoe  county  in  the  manner  required 
by  the  statute.  (Ex  parte  Taylor,  4  Ind.  479^)  It  is,  there- 
fore, evident  that  it  was  not  the  intention  of  the  legislature 
to  have  claims  of  this  character  classed  with  the  unaudited 
claims  and  accounts  which  are  presented  to  the  county  com- 
missioners in  the  ordinary  transactions  of  county  business, 
and  provided  for  by  the  act  defining  the  duties  of  county  com- 
missioners.   (2  Comp,  L.  8093,  3094.) 


« 
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8.  Modifications  of  Judgment.  In  accordance  with  the 
views  expressed  in  this  opinion,  the  following  reductions 
must  be  made,  viz. : 

Attorney'!  fees ^425.00 

Sheriff's  tees — ^taking  prisoner  before  court 9  7.60 

Sheriff's  attendancee  on  court  ten  night  sessions  60.00 

Sheriff's  mileage  to  Humboldt  county  for  witnesses 69 .  40 

126.00 

Clerk's  Fees — time  checks  to  jurors    949.00 

Clerk's  fees — motions  and  orders 12.00 

Clerk's  fees^-oaths  to  officers   3 .76 

64.75 

Total 9616.05 

As  we  have  no  means  of  ascertaining  the  particular  ac- 
counts disallowed  by  the  district  judge,  and  have,  there- 
fore, been  compelled  to  notice  all  the  accounts  objected  to 
by  appellant,  the  reduction  must  be  made  from  the  amount 
claimed  in  the  complaint. 

The  judgment  of  the  district  court  is  modified  by  reducing 
the  amount  to  three  thousand  and  twenty-eight  dollars  and 
forty  cents,  and  as  so  modified  the  judgment  is  affirmed. 

Beatty,  C.  J.,  dissenting: 

I  concur  in  the  views  of  the  court  upon  most  of  the  points 
discussed  in  the  foregoing  opinion,  but  in  some  particulars 
I  feel  obliged  to  dissent,  and  especially  from  the  conclusion 
reached  upon  the  seventh  point.  In  my  opinion  it  is  a  fatal 
objection  to  respondent's  right  to  recover,  that  its  claim, 
as  presented  to  Humboldt  county,  was  never  verified  as 
required  by  law.  "No  person  shall  sue  a  county  in  any 
case  for  any  demand,  unless  he  or  she  shall  first  present 
his  or  her  claim  or  demand  to  the  board  of  county  commis- 
sioners and  county  auditor  for  allowance  and  approval,*'  etc, 
(C.  L.,  sec.  3092.) 

Of  course,  to  satisfy  this  provision  of  the  statute,  the 
claim  must  be  presented  in  such  form  as  will  authorize  the 
board  to  allow  it  in  case  it  is  found  to  be  legal  and  jjust 
If  the  commissioners  have  no  authority  to  allow  an  unveri- 
fied claim,  and  it  is  presented  without  being  verified,  this, 
it  will  be  conceded,  is  no  compliance  with  the  law.  and  the 


Jtn.  1879.]  Washoe  Co.  «.  Humboij/t  Go. 


137 


Opinion  of  the  Court — Hawley,  J. 


rejection  of  the  claim  under  such  circumstances  will  not 
entitle  the  holder  to  sue  the  countj.  It  is  not,  and  it  can- 
not be,  denied  that  all  unaudited  claims  must  he  ^'swom 
to,''  in  order  to  give  the  hoard  of  commissioners  and  county 
auditor  any  authority  to  audit  and  allow  them  (C.  L.,  sees. 
2993,  3093,  3094)  ;  hut  it  is  held  by  the  court  that  the  claim 
against  Humboldt  county  was  not  an  unaudited  claim,  with- 
in the  meaning  of  the  statute.  Upon  this  point  I  differ  with 
the  court.  It  is  true  that  the  aggregate  .of  the  sum  claimed 
was  made  up  of  various  other  claims  that  had  been  audited 
and  allowed  by  the  commissioners  of  Washoe  county,  but 
it  was>  nevertheless,  something  new  and  logically  distinct 
from  those  claims.  It  was  a  claim  by  a  different  party 
against  a  different  party,  and  depending  for  its  validity 
upon  facts  which  the  commissioners  of  Humboldt  not  only 
had  the  right  to  investigate,  but  which  they  were  bound  to 
investigate.  The  commissioners  of  Washoe  audited  the 
claims  against  that  county,  but  they  neither  did  not  could 
audit  their  own  claim  against  Humboldt. 

It  is  not  denied — on  the  contrary,  it  is  expressly  conceded 
in  the  opinion  of  the  court,  that  the  audit  in  Washoe  county 
was  not  binding  upon  Humboldt.     It  is  there  held  that 
^^appellant  is  not  bound  to  pay  every  claim  because  it  was 
presented  to,  examined,  allowed,  and  paid  by  the  respond- 
ent.   It  had  the  right  to  show,  if  it  could,  that  the  services 
charged  for  were  never  in  fact  rendered,  or  that  the  fees 
charged  were  unauthorized  by  the  statute."     Upon  each  of 
these  grounds   several    considerable    deductions    are    made 
from  the  amount  of  the  judgment  recovered  in  the  district 
court    It  appears  to  me  that  the  decision  upon  this  point 
is  opposed  to  the  conclusion  that  the  claim  against  Humboldt 
countv  was  ever  audited  in  the  sense  of  the  statute — ^that  is 
io  S2LJ,  examined  and  allowed  by  the  commissioners  and  au- 
ditor.    If  the  liability  of  Humboldt  county  depended  upon 
the  legality  of  the  fees  charged,  and  upon  the  fact  that  the 
services  charged  for  had  been  actually  rendered,  it  seems  to 
follow  necessarily  that  these  were  questions  which  the  com- 
missioners of  Humboldt  were  bound  to  determine  before 
they  could  allow  the  claim,  and  the  examination  of  such 
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questions — ^that  is,  of  all  questions  of  law  and  fact  upon 
which  the  validity  of  a  claim  depends — ^is  what  is  meant  by 
the  statute  when  it  speaks  of  the  auditing  of  claims. 

The  sections  of  the  criminal  practice  act,  i*eferred  to  by 
the  court,  do  not,  in  my  opinion,  control  or  affect  the  man- 
ner of  presenting  claims  of  one  county  against  another.  By 
the  first  (C.  L.  2300)  the  county  from  which  a  criminal 
cause  is  transferred  is  made  liable  for  the  costs ;  and  by  the 
second  (C.  L.  2301)  it  is  provided  that  the  claim  for  costs 
shall  be  allowed  in  the  first  instance,  and  paid  by  the  county 
in  which  the  trial  is  had.  From  this  it  results  merely  fliat 
the  county  of  Washoe  had  a  valid  claim  against  Humboldt 
county  for  the  costs  of  the  Rover  trials;  but  I  can  see  no 
reason  why  it  was  not  bound  to  present  its  claim  as  other 
unaudited  claims  must  be  presented.  Confessedly,  it  was 
not  payable  as  a  matter  of  course.  There  were  questions 
both  of  law  and  fact  to  be  decided  before  the  commissioners 
of  Humboldt  could  determine  what,  if  anything,  was  due, 
and  the  examination  and  decision  of  such  questions  is  what 
the  statute  means  by  the  auditing  of  claims. 

For  these  reasons,  I  think  the  plaintiff  should  have  been 
nonsuited,  and  that  thfe  judgment  should  have  been  reversed. 
I  differ  with  the  court  also  in  regard  to  the  charge  for  sum- 
moning the  panel  of  jurors.  The  evidence,  in  my  opinion^ 
not  only  fails  to  show  that  any  extra  jurors  were  required 
or  summoned  for  the  first  trial  of  Rover,  but  the  contrary 
is  conclusively  proveil.  Rover^s  case  stood  first  on  the  cal- 
endar, and  was  followed  by  a  number  of  other  cases,  par- 
ticularly by  the  case  of  The  State  v.  La  Point.  It  seems 
that  thirty-one  jurors  had  been  summoned  for  the  term. 
The  court  ordered  an  additional  venire  for  ten  more  jurors, 
and  made  it  returnable  on  the  day  that  Rover's  case  was 
set  for  trial.  This  is  the  sole  reason  why  the  county  clerk 
(not  the  judge,  who  alone  could  know),  chose  to  charge 
the  cost  of  the  venire  to  the  Rover  case.  But,  manifestly, 
this  of  itself  is  no  reason  at  all.  Nothing  is  more  natural 
than  that  the  panel  of  jurors  should  be  directed  to  attend  on 
the  day  when  the  first  issue  of  fact  On  the  calendar  is  set 
for  trial — it  is,  I  presume,  the  universal  practice — but  no 
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one  has  ever  supposed  that  it  was  therefore  to  be  inferred 
that  ^  the  cost  of  the  venire  was  chargeable  to  that  case. 
Still,  it  might  be  true,  and  if  true  it  might  be  shown  that 
an  extra  number  of  jurors  was  rendered  necessary  by  the 
pendency  of  some  particular  case;  but  the  burden  of  prov- 
ing the  fact  would  lie  upon  whoever  asserted  it.  Here  there 
is  no  proof  that  any  extra  jurors  were  required  for  the  Eover 
case,  but,  on  the  contrary,  it  was  proved  and  admitted  that 
forty  jurors  were  in  attendance  on  the  day  it  was  set  for 
trial;  that  of  these  only  twenty  were  sworn  on  voir  dire  m 
order  to  obtain  the  trial  jury;  that  the  whole  forty  were 
kept  for  the  trial  of  other  cases,  and  that  additional  venires 
for  a  large  number  of  jurors  were  issued  specially  for  the 
La  Point  case.  This  shows  that  not  only  the  panel  of  forty, 
but  other  additional  jurors  were  required  by  Washoe  county 
for  its  own  purposes,  and  that  the  pendency  of  the  Hover 
case  put  it  to  no  expense  on  that  account. 

As  to  the  second  trial,  the  case  is  not  so  clear;  but  here 
again  the  opinion  of  the  county  clerk  is  all  that  the  plaintiff 
could  ofifer  in  support  of  its  claim. 

Upon  another  point,  also,  I  dissent  from  the  views  of  the 
court.    The  expenses  of  witnesses  who  attend  upon  a  crim- 
inal trial  from  without  the  county  must  be  allowed  by  the 
court,  and  the  allowance  must  be  evidenced  by  an  order  en~ 
tered  upon  the  minutes  of  the  court.   (C.  L.  2169,  2170.) 
Upon  the  trial  of  this  case,  orders  of  the  judge  made  out  of 
court  were  admitted  against  defendant's  objection  to  prove 
such  allowances.    I  think  the  evidence  was  incompetent,  and 
that  it  was  error  to  admit  it.    The  material  question  was  not 
whether  the  witnesses  had  been  paid  by  the  treasurer  of 
Washoe,  but  whether  the  allowances  had  been  made.     No 
one  will  pretend  that  any  sum  the  treasurer  chose  to  pay  to- 
the  witnesses  was  recoverable  from  Humboldt  county  merely 
because  he  had  paid  it  and  the  amount  was  not  unreason- 
able.     There  must   also  have   been   an   allowance  by   the 
proper  authority,  and  if  the  statute  requires,  as  it  plainly 
does,  that  the  allowance  when  made  shall  be  evidenced  by 
an  order  spread  upon  the  minutes  of  the  court,  that  evi- 
dence, and  thaft  alone,  was  admissible  to  prove  the  fact. 
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For  these  reasons,  I  think  that  if  the  respondent  could 
recover  anything,  the  amount  of  the  judgment  shoiil^l  be 
still  further  reduced  than  it  has  been  by  the  order  of  the 
court. 


[No.  053.] 

THE  STATE  OF  NEVADA  ex  bel.  M.  C.  LAKE,  Re- 
LATOB,   V.   THE    COUNTY   COMMISSIONERS   OF 
.  WASHOE  COUNTY,  Eespondent. 

JUBISDICTION     OF     BOABD     OF     Bk^UALIZATION     TO     RAISB     ASSBSSMBNT — ClB* 

TiOBABi. — If  the  l)oard  of  equalization  acts  without  jurisdiction  in  rats* 
in.fi  an  assessment,  that  Is  a  good  defense  pro  ianto  in  any  salt  for  the 
tax,  and  in  such  a  case  the  writ  of  certiorari  ought  *iot  to  he  Issued  to 
review  the  action  of  the  board. 

Cdeu — Written  Complaint  not  Necessabt. — ^The  law  does  not  require  that 
a  written  complaint  shall  he  filed  In  order  to  authorise  the  board  of 
equalisation  to  raise  an  assessment. 

Idem — Publication  of  Names  merely  Dibbctobt. — The  law  requiring  a 
list  of  persons,  the  valuation  of  whose  property  has  been  raised, by 
the  board  of  equalisation,  is  merely  directory.  It  Is  not  a  defease  in  a 
tax  suit  unless  it  has  actually  injured  the  defendant. 

Petition  for  writ  of  certiorari. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Boardman  &  Varian,  for  Relator. 

I.  The  petition  shows  upon  its  face  that  Lake  is  the  party 
beneficially  interested.  The  action,  though  in  the  name 
of  the  state,  is  substantially  brought  for  Lake's  benefit. 

II.  The  affidavit  of  Hymer  can  not  be  considered.  The 
statute  does  not  provide  for  the  preservation  of  testimony 
in  these  cases.     (C.  P.  R.  R,  Co.  v.  Placer  Co.,  34  Cal.  352.) 

III.  No  record  facts  to  show  that  any  complaint,  oral 
or  written,  was  presented.  The  commissioners  had  no  juris- 
diction.    (Swift  V.  Ormsby  Co.,  6  Nev.  97.) 

IV.  The  law  gave  Lake  the  right,  after  publication,  to 
have  a  hearing.  There  was  no  publication  as  required  by 
law.     (2  Comp.  L.  3139.) 


Jan.  1879.]  State  of  Nevada  v.  Washoe  Co.  141 

Opinion  of  the  Court — B^atty,  C.  J. 

John  Bowman,  District  Attorney  of  Washoe  County,  and 
Wm,  Cain,  for  Respondent. 

I.  The  writ  of  certiorari  ought  to  be  dismissed,  because 
the  state  of  Nevada  is  not  the  party  beneficially  interested. 
(Board  of  Co.  Com.  Washoe  Co.  v.  Hatch,  9  Nev.  357;  Vol. 
1  Comp.  Laws,  sec.  1498;  Tyler  v.  Houghton,  25  Cal.  26; 
People  V.  Pacheco,  29  Id.  210 ;  People  v.  County  Judge,  40 
Id.  479 ;  Paxson  v.  Holt,  Id.  466 ;  Maxwell  v.  Rives,  11  Nev. 
1214.) 

II.  The  action  of  the  board  was  entirely  legal.     They 
had  jurisdiction  over  the  subject-matter,  generally,  and  an 

^oral  complaint  was  sufficient  to  give  them  jurisdiction  in 
this  case.  It  is  not  claimed  by  relator  that  an  injustice  has 
been  done  in  raising  the  taxes  on  his' land.  (State  v.  N. 
Belle,  12  Nev.  91.) 

By  the  Court,  Beatty,  C.  J. : 

The  respondents,  sitting  as  a  board  of  equalization,  mad& 
an  order  adding  to  the  assessed  value  of  petitioner's  property. 
He  seeks  by  certiorari  to  have  that  order  set  aside  and  de-^ 
clared  void  upon  the  ground  that  the  board  had  no  jurisdic- 
tion to  act.  It  is  alleged  that  the  order  was  made  without 
any  complaint  of  undervaluation,  either  oral  or  written, 
having  been  laid  before  the  board.  Upon  presentation  of 
the  petition  we  ordered  the  writ  to  issue,  and  the  resi)ond- 
ents  have  made  their  return  thereto,  which  shows  that 
no  written  complaint  was  filed,  and  that  there  is  noth- 
ing in  the  minutes  of  the  board  to  show  that  even  an 
oral  complaint  was  made.  The  return  is,  however,  accom- 
panied by  an  affidavit  of  the  chairman  of  the  board  to  th» 
effect  that  such  a  complaint  was  made,  but  that  a  recital  of 
the  fact  was  inadvertently  left  out  of  the  minute*  of  their 
proceedings. 

The  petitioner  objects  to  the  consideration  of  this  af- 
fidavit on  the  ground  that  it  is  not  a  part  of  the  record. 
The  objection  is  probably  well  founded  as  the  case  stands; 
but  we  think  very  respectable  authority  might  be  found  for 
ordering  the  board  to  amend  its  record  so  as  to  conform  to 
the  facts,  and  to  make  a  return  of  its  record  as  amended. 
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This,  however,  is  a  question  of  some  nicety;  and,  as  the 
case  may  be  disposed  of  upon  other  grounds,  we  abstain 
from  deciding  or  discussing  it.  Assuming  for  the  present 
that  we  cannot,  in  this  proceding,  look  beyond  the  minutes 
and  files  of  the  board,  we  are  all  the  more  convinced  that 
we  ought  not  to  have  issued  the  writ.  It  should  have  been 
-denied  upon  the  ground  that  the  petitioner  had  another 
plain,  speedy,  and  adequate  remedy.  If  the  board  acted 
without  jurisdiction  in  raising  his  assessment,  that  is  a 
good  defense  pro  tanto  in  any  suit  for  the  tax ;  and  since,  as 
we  assume,  we  cannot  in  this  form  of  action  make  a  full 
inquiry  into  the  facts  upon  which  their  jurisdiction  de- 
pended, it  is  all  the  more  necessary  that  the  petitioner 
should  be  remitted  to  that  mode  of  redress  in  which  the 
facts  may  be  more  fully  shown.  Another  weighty  consider- 
ation impelling  us  to  the  same  conclusion  is  the  fact  that  the 
State,  although  not  a  party  to  this  proceeding,  would  be 
bound  by  any  order  we  might  make  annulling  the  action  of 
the  board,  and  would  be  precluded  from  proving,  in  its  suit 
for  the  tax,  that  a  sufficient  complaint  was  made  to  author- 
ize the  action  of  the  board.  (State  v.  C.  P.  R,  jB.,  10  Nev. 
79,  80.) 

It  was  claimed  by  petitioner,  at  the  time  of  presenting 
his  petition,  that  section  32  of  the  revenue  law  (C.  L. 
3156),  which  excludes  all  except  certain  enumerated  de- 
fenses in  tax  suits,  would  prevent  him  from  relying  upon 
the  want  of  jurisdiction  in  the  board  to  raise  his  assess- 
ment. But  this  is  a  mistalce.  The  concluding  sentence  of 
that  section,  "and  no  other  answer  shall  be  permitted," 
must  be  understood  with  this  qualification,  that  it  does  not 
•exclude  the  direct  denial  of  any  allegation  of  the  complaint 
necessary  to  be  proved  in  'order  to  entitle  the  state  to  re- 
cover. The  assessment  is  one  of  the  facts  which  the  state 
is  bound  to  prove,  and  if  the  commissioners  had  no  jurisdic- 
tion to  raise  petitioner's  assessment,  their  act  was  void,  and 
•can  be  collaterally  attacked.  (People  v.  Reynolds,  28  Cal. 
108;  People  v.  Flint,  39  Id.  670;  People  v.  Goldtree,  44 
Id.  323;  Beck  v.  Commissioners  of  Washoe,  recently  decided 
in  this  court.) 
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We  intimated  in  the  case  of  The  8taie  v.  Northern  Belle 
Company  (12  Nev.  92,  93),  that  an  oral  complaint  was 
fiofficient  to  authorize  action  by  the  board  of  equalization. 
We  know  of  ne  decision  to  the  contrary,  unless  it  can  be 
said  that  it  was  so  held  in  People  v.  Goldtree,  supra. '  But 
the  point  was  not  really  involved  in  that  case,  as  it  was 
decided  upon  the  ground  that  there  was  no  complaint  of 
any  sort  made  to  the  board.  All  that  was  said,  morever, 
was  that  it  had  been  held  in  People  v.  Reynolds,  and  af- 
firmed in  People  v.  Flint,  "that  the  filing  of  a  complaint 
was  necessary."  By  reference  to  those  cases,  however,  it 
will  be  seen  that  the  point  was  not  decided  in  either  of 
them.  In  the  first  there  was  no  sort  of  complaint  made, 
and  all  that  was  decided  or  intimated  was  that  some  sort 
of  complaint  was  necessary.  In  the  second  case  a  written 
complaint  had  been  filed,  but  it  was  held  to  be  defective  in 
substance.  The  truth  is,  the  point  has  never  been  directly 
passed  upon  in  California,  and  we  find  nothing  in  either 
the  letter  or  spirit  of  the  statute  requiring  a  written  com- 
plaint 

We  have  not  noticed  the  other  point  relied  upon  by  the 
petitioner,  that  is,  that  the  clerk  failed  to  publish  a  list  of 
the  persons  the  valuation  of  whose  property  had  been  raised 
by  the  board,  for  the  reason  that  in  our  opinion  it  does 
not  affect  the  question  of  jurisdiction.  The  publication  of 
such  notice  is  one  of  those  acts  "between  the  assessment  and 
commencement  of  suit"  which  are  expressly  declared  to  be 
'^directory  merely,"  and  a  non-performance  of  which  is  not 
gronnd  of  defense  in  a  tax  suit  unless  it  has  actually  in- 
jured the  defendant.  (C.  L.  3156;  State  v.  C.  P.  R.  R,,  10 
Nev.  61.) 

The  writ  having  been  improvidently  issued  is  hereby  set 
aside  and  the  proceeding  dismissed. 


[No.  943.) 

J.  T.  JEFFKEE,  Administbatob,  Appellant,  v.  JAMES 

WALSH  ET  AL.,  Bespondents. 

ScumsB — OinciAL   Bond— Plxading. — In   an    action   brought   asralnst   the 
sureties  on  the  official  bond  o"!  the  public  administrator,  the  complaint 
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will  be  defeetive  if  there  1b  no  obligation  tbat  tbe  defendants  executed 
the  bond. 

Nbw  Tual,  Whbn  Coubt  Changbs  Its  Rulino. — If  the  court  makes  a 
ruling  during  the  progress  of  the  trial,  the  party  In  whose  favor  the 
ruling  is  made,  is  entitled  to  have  the  case  decided  according  to  th» 
ruling  In  all  cases  where.  If  the  ruling  had  been  against  him.  he  might 
have  been  able  to  remove  the  objections  made  by  the  other  party. 

Amendment  to  Pleadings. — If  evidence  is  objected  to  because  the  plead- 
ings are  defective,  the  court  shonld  allow  the  pleadings  to  be  amended. 

TasTiMOirT  luPBOPBELT  Aduittbd. — Where  testimony  has  been  Improperly 
admitted,  under  the  pleadings  It  ought  not  to  be  considered  for  any 
purpose. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Branson  £  Tilden,  for  Appellant. 

I.  The  complaint  was  sufficient.  {Outridge  v.  Yanatta, 
27  Ohio  St.  366;  1  Comp.  Laws,  1116;  Union  Bank  v.  Bell, 
14  Ohio  St.  208 ;  Trustees  v.  Odlin,  8  Id.  293 ;  Lewis  v. 
Coulter,  10  Id.  451 ;  Slaterly  v.  Hall,  43  Cal.  191 ;  HiemmeU 
man  v.  Spanigal,  39  Id.  401;  Reynolds  v.  Hosmer,  45  Id* 
616;  Treadway  v.  Wilder,  8  Nev,  91.) 

II.  Appellant  was  led  astray  by  the  ruling  of  the  district 
court,  on  the  general  demurrer.  He  had  a  right  to  rely  on 
the  sufficiency  of  his  complaint.  The  findings  of  the  court 
is  a  reversal  of  the  court's  former  decision.  The  court  had 
the  power  and  should  have  allowed  an  amendment  of  the 
complaint  in  this  respect,  so  as  to  conform  to  the  proof 
made;  and  his  refusal  to  do  so  was  an  abuse  of  discretion* 
(Practice  Act,  sec.  68,  70,  71;  McMannus  v.  The  Ophir 
Silver  Mining  Company,  4  Nev.  15 ;  1  Van  Sanford's  Plead- 
ings, 834;  Treadway  v.  Wilder,  8  Nev.  91;  Smith  v.  YreJca 
Water  Company,  14  Cal.  201;  Connolly  v.  PecJc,  3d  Id* 
76 ;  Barth  v.  Walther,  4  Duer,  228 ;  Sherman  v.  Fream,  8 
Abbott,  33;  Pollock  v.  Hunt,  2  Cal.  193;  Cooke  v.  Spears,. 
Id.  409 ;  Steams  v.  Martin,  4  Id.  227 ;  Clark  v.  Phosnix  Ins. 
Co.,  36  Id.  168;  Stringer  v.  Davis,  30  Id.  818;  Kirstein 
V.  Madden,  38  Id.  158.) 


Seely  &  Woodbum,  for  Respondents. 
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By  the  Court,  Hawley^  J. : 

It  is  claimed  by  appellant  that  the  defendants  were  sure- 
ties upon  the  official  bond  of  S.  Symons,  as  public  admin- 
istrator of  Storey  County;  that  as  such  sureties  they  be- 
came, and  are,  liable  to  the  estate  of  William  L,  Williams, 
deceased,  for  a  certain  amount  of  money  alleged  to  have  been 
embezzled  from  said  estate  by  said  public  administrator. 

The  only  allegation  in  plaintiff's  complaint  tending  to- 
connect  the  defendants,  or  either  of  them,  with  the  subJ€;ct 
matter  in  controversy,  is  as  follows : 

"That  at  the  general  election  held  in  the  State  of  Nevada 
on  the  third  day  of  November,  1868,  Samuel  Symons  *  *  * 
was  duly  elected  to  the  office  of  public  administrator  in 
and  for  the  county  of  Storey  *  *  *  and  on  the  nineteenth 
day  of  December,  a.  b.  1868,  tiie  said  Samuel  Symons  made 
and  executed  his  official  bond,  a  copy  of  which,  with  the- 
indorsements  thereon,  is  hereunto  annexed,  marked  .^Exhibit 
A,'  and  made  a  part  of  this  complaint;  that  on  the  twenty- 
seoond  day  of  December,  a.  d.  1868,  the  said  Samuel  Sy- 
mons did  qualify  as  such  public  administrator,  and  on  the 
date  last  aforesaid  the  said  official  bond  was  duly  approved  by 
the  board  of  county  commissioners,  in  and  for  the  said  county 
of  Storey,  and  the  same  was  *  *  *  filed  for  record  in  the 
office  of  the  county  clerk  *  *  *  and  was  *  *  *  duly  re- 
corded in  the  said  office,  according  to  law." 

Exhibit  ^^A"  contains  the  names  of  the  defendants  as 
sureties. 

The  defendants  when  served  with  process  appeared  sep- 
arately and  demurred  to  said  complaint  upon  the  ground, 
among  others,  that:  "The  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  either  in  favor  of 
said  plaintiff  against  all  or  any  of  the  defendants,  or  against 
all  or  any  of  the  defendants  in  favor  of  aiiy  one." 

The  demurrers  were  overruled  by  the  court,  and,  after 
issue  joined,  the  case  was  tried  before  the  court  without  a 

All   the  evidence  offered  by  the  plaintiff  was  admitted 

Xev.   V61.   XIV.— 10. 
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isubject  to  the  defendants'  objection,  that  the  sam«  was 
irrelevant  to  any  issue  raised  by  the  pleadings. 

No  evidence  was  offered  by  the  defendants. 

The  court  rendered  a  judgment  in  favor  of  defendants 
for  their  costs. 

The  statement  on  motion  for  a  new  trial  shows  that  the 
court  rendered  this  judgment  upon  the  ground:  "That  the 
plaintiffs  complaint  nowhere  stated  or  alleged  that  defend- 
ants had  ever  executed  the  official  bond  of  Samuel  Symons 
as  public  administrator,  and  that  otherwise  the  court  found 
a  good  cause  of  action  on  the  merits." 

After  the  court  had  rendered  its  decision  plaintiff's  coun- 
sel "asked  leave  to  so  amend  his  complaint  as  to  allege,  in 
terms,  that  defendants  had  executed  the  said  bond  in  ac- 
cordance with  the  proofs  in  the  case.  The  court  declined  to 
allow  plaintiff  to  so  amend  his  said  complaint  for  the  reason 
that  it  was  too  late,  because  the  case  had  been  submitted 
and  decided." 

Upon  this  statement  of  facts  it  is  evident:  First,  that 
the  court  erred  in  not  sustaining  the  demurrers  interposed 
by  the  defendants;  second,  that  upon  the  trial,  or  at  least 
before  rendering  its  decision,  the  court  became  convinced 
of  its  error,  for  it  rendered  a  judgment  in  favor  of  the 
defendants  on  the  very  ground  upon  which  it  ought  to  have 
sustained  the  demurrers  in  the  first  instance.  The  plaintiff 
was  misled  by  this  action  of  the  court. 

If  the  demurrers  had  been  sustained,  the  plaintiff  would 
then  have  had  an  opportunity  to  amend  his  complaint  so  as 
to  state  a  cause  of  action  against  the  defendants;  but  hav- 
ing overruled  the  demurrers,  the  plaintiff  had  the  right  to 
anticipate  that  the  court  would  adhere  to  its  ruling,  and  he 
ought  not  to  be  compelled  to  incur  the  additional  expanse 
•of  another  action. 

We  are  of  opinion  that  the  court  erred  in  refusing  to 
grant  a  new  trial  for  the  purpose  of  allowing  plaintiff  to 
amend  his  complaint. 

This  conclusion  is  fully  sustained  by  the  decision  of  the 
-supreme  court  of  California  in  Carpentier  v.  Small,  The 
.action  was  ejectment  to  recover  certain  lands.     The  de- 
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fendants  undertook,  in  their  answers,  to  set  up  a  claim — to 
have  the  value  of  certain  improvements  set  off  against  the 
damages.  On  the  trial  they  offered  evidence  in  support  of 
this  branch  of  their  answers,  to  which  the  plaintiffs  objected 
on  the  ground  of  "incompetency  and  immateriality,  because 
no  sufficient  foundation  for  such  evidence  was  laid  in  the 
pleadings." 
This  objection  was  overruled  and  the  evidence  admitted. 
In  the  findings  of  the  court  the  conclusion  of  law  upon 
this  point  was:  "That  under  the  pleadings  none  of  the  de- 
fendants are  entitled  to  have  the  value  of  these  improvements 
allowed  as  a  set-off  against  the  damages  for  withholding  the 
property." 

Upon  this  state  of  facts  the  court  said:  "After  the  testi- 
mony was  admitted,  then,  the  court,  when  the  findings  came 
to  be  drawn,  and  after  further  reflection,  must  have  come 
to  a  different  conclusion  from  that  entertained  when   the 
evidence  was  admitted.     This  change  of  opinion  may  have 
worked  great  injustice  to  the  defendants.     They  made  an 
attempt  to  set  up  a  valid  claim  for  improvements  in  their 
answers.    The  plaintiff  did  not  demur  for  insufiiciency,  but 
did  raise  the  question  on  that  ground  by  objection  to  the 
introduction  of  evidence  under  it.     The  court  then  deemed 
the  answer  sufficient  and  admitted  evidence.     The  ruling 
was  with  the  defendants  on  that  point.    There  was,  therefore, 
in  view  of  the  ruling  of  the  court,  no  occasion  to  amend, 
and  no  leave  to  amend  was  asked.    Had  the  ruling  been  the 
other  way  the  defendants  might  have  obviated  the  objec- 
tion by  amendment.     But,  relying  on  the  ruling,  the  sub- 
sequent change  in  the  view  of  the  court  ha^  deprived  them 
of  an  opportunity  to  correct  the  defect  in  their  pleadings, 
and  they  may  lose  the  value  of  their  improvements  in  con- 
sequence of  the  action  of  the  court,  when  it  was  too  late 
to  remedy  it.    We  think  the  defendants  were  entitled  to  rely 
upon  the  ruling,  and  since  a  different  view  finally  prevailed, 
that  they  should  have  an  opportunity  to  obviate  the  defect 
in  the  pleadings,  otherwise  great  injustice  may  result"     (35 
Cal.  362.) 
We  are  asked  by  appellant  to  examine  the  testimony  and 
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decide  this  case  upon  its  merits.     For  obvious  reasons  thi& 
would  be  improper. 

The  defendants,  relying  upon  their  demurrers  and  ob- 
jections to  the  testimony  offered  by  plaintiff,  made  no  de- 
fense upon  the  trial.  They  are  entitled  to  their  day  in  court 
for  the  purpose  of  making  a  defense  upon  the  merits.  It 
would  be  as  great  an  act  of  injustice  to  deprive  them  of  the 
opportunity  to  be  heard  as  it  would  be  to  deprive  plaintiff" 
of  the  opportunity  of  correcting  his  pleading. 

The  testimony  having  been  improperly  admitted,  under 
the  pleadings,  will  not  be  considered  for  any  purpose  what- 
ever. The  judgment  of  the  district  court  and  its  order 
refusing  a  new  trial  are  reversed,  and  the  cause  remanded 
for  a  new  trial,  with  leave  to  plaintiff  to  amend  his  com- 
plaint. 


(No.  884.] 

E.  D.  BARKER,  substituted  in  the  place  op  JOHN  B. 
HELM,  Respondent,  v.  ANGUS  McLEOD  et  al.. 
Appellants. 

Shkkifps'  Fees — Contbact. — If  a  ■heriff,  for  the  sake  of  obtaining  emploj- 
meot,  agrees  In  advance  to  render  official  Bervlces  for  a  party  to  a  suit,, 
and  to  receive  nothing  unless  such  party  recovers  In  the  action,  he  wlU 
be  bound  by  his  agreement  and  cannot  recover  his  tees  without  showtng- 
that  such  party  did  recover  la  the  suit. 

Idem — Dissolution  of  Attachment — ^PaocEEDiNGS  in  BANsauPTCT. — ^The 
adjudication  of  bankruptcy  dissolves  an  attachment  and  vests  the  tltlo 
to  the  property  in  the  assignee.  The  sheriff  Is  not  thereafter  entitled  to- 
recover  any  costs  for  keeping  the  property. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  county. 

The  facts  are  stated  in  the  opinion. 

A.  W.  Crocker  and  Wells  £  Stewart,  for  Appellants. 

I.  The  court  erred  in  charging  the  jury  that  the  sheriff 
could  recover  if  he  received  nothing  on  his  contract. 

II.  The  courts  of  bankruptcy  are  not  dependent  to  any 
extent  upon  the  state  courts.     Their  orders  are  effective  per 


Jan.  1879.]  Babkes  v.  McLeob.  149 


Opinion  of  the  Court — Beatty,  C.  J. 


96,  SO  that  when  property  of  a  bankrupt  is  assigned  in 
bankruptcy,  if  under  attachment  not  four  months  old,  the 
attachment  is  at  once  dissolved,  and  this  dissolution  relates 
back  to  the  time  of  the  filing  the  petition  in  bankruptcy. 
(9th  ed.  Bump's  Bankruptcy,  p.  480,  sec.  5044;  same,  p. 
501;  title,  dissolution  of  attachments.) 

D,  J.  Lewis  and  T,  W.  W.  Davies,  for  Respondent. 

I.  If  the  contract  which  the  defendants  in  their  answer 
have  attempted  to  set  up  as  matter  of  abatement  ever  was 
made,  supported  by  a  good  and  sufficient  consideration,  and 
was  in  all  respects  lawful,  the  defendants,  as  to  their  part 
of  the  contract,  have  failed  to  show  any  exercise  of  due 
diligence  in  complying  with  its  terms  and  requirements. 
The  special  contract  attempted  to  be  pleaded  in  abatement 
by  the  defendants  is  not  a  lawful  contract. 

II.  There  is  no  proof  that  Helm  had  actual  knowledge  of 
the  bankruptcy  of  the  Columbus  M.  and  M,  Co.  until  he 
was  advised  thereof  by  the  order  of  the  district  court  ol 
the  eighth  judicial  district,  in  and  for  Esmeralda  county, 
Nevada,  served  upon  him  June'  14,  1875.  (Bump's  Bank- 
ruptcy, 502;  citing  8  B.  R  583;  S.  C.  1  Wool,  324;  11 
B.R.317.) 

The  sheriflf  must  look  to  the  party  that  employed  him  for 
his  fees ;  he  has  no  claim  against  the  opposite  party.  (Zeiber 
V,  Hill,  8  B.  R.  239 ;  1  Sawyer,  S.  C.  R  268. ) 

The  officer  cannot  look  to  the  assignee  of  the  bankrupt. 
(Bump's  Bank,  496,  497,  cites  39  Ga.  29 ;  2  B.  R  662 ;  S. 
C.  Lowell,  306 ;  7  B.  R  346 ;  6  B.  R  545 ;  and  see  Crocker 
on  Sheriffs,  sec.  471.) 

By  the  Court,  Beatty,  C.  J. : 

This  is  an  action  by  a  former  sheriff  of  Esmeralda  county 
to  recover  his  fees  and  keeper's  charges  for  attaching  and 
keeping  the  property  of  the  Columbus  Mill  and  Mining 
Company  in  a  suit  brought  by  these  defendants.  The  plain* 
tiff  had  judgment  in  the  district  court  and  the  defendants 
have  appealed  from  the  judgment  and  the  order  of  the 
<!ourt  overruling  their  motion  for  a  new  trial. 
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It  will  not  be  necessary  to  notice  more  than  two  of  the 
points  made  in  support  of  the  appeal. 

I.  The  defendants  allege  in  their  answer  that  plaintifTs 
services  in  the  attachment  case  were  rendered  in  pursuance 
of  an  express  agreement  that  he  was  to  receive  nothinr 
therefor  except  in  case,  and  to  the  extent,  that  there  should 
be  a  recovery  in  the  action;  and  they  allege  that  nothing' 
was  recovered  by  reason  of  the  fact  that  the  Columbus  Mill 
and  Mining  Company  was  adjudicated  bankrupt  within  less 
than  four  months  after  the  issuance  of  the  attachment. 

On  the  trial  it  was  admitted  that  the  attachment  in 
question  was  issued  May  12,  1874,  and  levied  May  14th; 
that  on  July  16th  following,  the  Columbus  Mill  and  Mining- 
Company  was  adjudicated  bankrupt;  that  a  receiver  was 
appointed  and  qualified,  and  that  due  notice  of  the  pro- 
ceedings in  bankruptcy  was  filed  in  the  court  where  the 
attachment  was  pending  on  July  21st  It  was  also  shown 
by  uncontradicted  testimony  that  the  property  attached  was 
finally  turned  over  to  the  receiver  in  bankruptcy.  As  to 
whether  the  sheriff  made  the  alleged  agreement  for  a  con- 
tingent  compensation  the  evidence  was  conflicting. 

'No  question  was  made  in  the  district  court  as  to  the 
validity  of  such  a  contract,  but  the  case  was  tried  and  the 
issue  submitted  to  the  jury  upon  the  theory  that  the  alleged 
agreement,  if  proved,  was  binding  on  the  plaintiff.  In  thift 
court  counsel  for  respondent  have  suggested  in  argument 
that  an  agreement  by  a  sheriff,  that  the  payment  of  his  fees 
for  serving  process  should  be  contingent  upon  the  success* 
of  the  plaintiff,  would  be  contrary  to  good  morals  and  public- 
policy,  and  therefore  void.  The  point,  however,  has  not 
been  presented  or  argued  in  a  manner  to  justify  us  in  de- 
ciding it  at  this  time.  It  is  sufficient  for  the  present  pur- 
pose to  say  that,  admitting  the  correctness  of  respondent's 
proposition,  it  would  not  affect  our  conclusion,  that  the- 
judgment  of  the  district  court  must  be  reversed.  For  \mder 
the  instruction  to  the  jury,  which  we  are  about  to  notice, 
their  verdict  must  have  been  in  favor  of  the  plaintiff,  not- 
withstanding they  were  satisfied  his  services  were  renderecS 
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in  pursuance  of  this  supposed  illegal  and  fraudulent  con- 
tract; whereas  the  law  is  settled,  so  far  as  this  court  is 
concerned,  that  such  a  contract  can  never  be  enforced.  (Mc- 
Causland  v.  Ralston,  12  Nev.  196.) 

We  propose,  however,  to  examine  the  rulings  of  the  dis~ 
trict  judge  in  the  light  of  the  theory  upon  which  the  case 
was  tried,  and,  assuming  that  the  alleged  agreement,  if  made, 
was  not  illegal,  to  determine  whether  the  following  instruc- 
tion was  erroneous :  "If  you  believe  that  the  plaintiff  agreed 
to  receive  his  pay  for  services  rendered  only  in  the  event 
that  defendants  (plaintiffs  in  the  action,  McLeod  et  al,  v. 
Columbus  M.  and  M,  Co.)  recovered  from  defendant  in 
said  action,  and  plaintiffs  gave  him  nothing,  nor  promised 
him  nothing  for  so  agreeing,  then  you  will  find  for  the- 
plaintiff.'^ 

This  instruction,  to  the  giving  of  which  the  defendants 
excepted,  is  awkwardly  expressed,  but  its  meaning  is  ap- 
parent except  as  to  the  words  '^services  rendered,"  which,, 
in  the  light  of  the  testimony,  must  have  been  understood  in- 
the  sense  of  services  to  be  rendered.     So  construed,  the  in- 
struction was  erroneous.     The  right  of  a  sheriff  to  be  paid 
for  his  services  is  of  no  higher  or  more^  sacred  character 
than  that  of  a  private  person.     If  either  is  unconditionally 
requested  to  perform  a  service  for  another,  the  law  implies 
a  promise  to  pay,  in  one  case  the  reasonable  value,  in  the- 
other  the  legally  ascertained  value,  of  the  service.     If  the^ 
service  is  performed,  the  employer  is  bound  to  pay  because, 
and  only  because,  he  has  promised  to  pay.     But  if,  for  the^ 
sake  of  obtaining  an  employment,  a  private  person  expressly 
stipulates  for  a  contingent  reward,  it  can  not  be  doubted 
that  he  is  bound  by  his  agreement;  the  obtaining  of  the 
employment  is  all  the  consideration  necessary  to  support  it,^ 
and  there  is  no  reason  (aside  from  the  question  of  morality 
above  alluded  to)  why  a  sheriff  may  not  bind  himself  by  a> 
similar  stipulation.     In  such  ciise,  when  he  comes  to  de- 
mand payment,  the  question  will  be,  not  whether  he  was^ 
paid  or  promised  anything  for  agreeing  to  serve  for  a  con- 
tingent reward,  but  whether  the  condition  upon  which  the- 
employer  agreed  to  be  bound,  has  been  fulfilled;  if  it  has. 
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not,  no  payment  is  due.  The  position  of  a  sheriff  under 
such  contract  may  be  worse,  but  can  not  be  better  than  that 
of  a  private  person.  He  must  recover,  if  at  all,  under  the 
contract;  if  the  contract  is  in  violation  of  his  oflBcial  duty, 
it  is  void. 

II.  Nearly  one  thousand  dollars  of  the  amount  recovered 
l)y  the  plaintiff  in  the  district  court  was  on  account  of  keeper's 
•charges  for  keeping  the  property  attached  after  the  Colum- 
bus Milling  and  Mining  Company  had  been  adjudicated 
bankrupt.  Appellants  contend  that  the  receiver  of  the  es- 
tate was  alone  liable  for  those  charges. 

The  facts  in  relation  to  this  branch  of  the  case  are  that 
the  receiver,  immediately  upon  his  appointment,  notified 
the  keeper  of  the  property  and  requested  him  to  keep  it  for 
Tiim.  The  keeper  made  no  response  to  this  proposition, 
and,  it  seems,  failed  to  inform  the  sheriff.  The  result  was 
that  the  property  remained  in  his  charge  for  nearly  a  year 
after  the  attachment  had  been  dissolved  before  there  was 
any  order  of  court  to  turn  it  over  to  the  receiver.  Upon 
this  state  of  the  case  the  district  judge  instructed  the  jury 
in  effect  that  the  sheriff,  being  compelled  to  hold  the  prop- 
erty in  obedience  to  the  writ  of  attachment  until  relieved 
l)y  order  of  that  court,  was  entitled  to  recover  his  charges 
from  the  attaching  creditors. 

This  was  error.  The  adjudication  of  bankruptcy  dissolved 
the  attachment  and  vested  the  title  to  the  property  in  the 
assignee.  (R.  S.  sec.  5044).  It  may  have  been  the  duty 
of  the  sheriff  to  hold  the  property  till  ordered  by  the  court 
to  turn  it  over  (Johnson  v.  Bishop,  8  N.  B.  R.  533),  but  from 
the  date  of  the  dissolution  of  the  attachment  he,  or  his 
keeper,  became  divested  of  all  official  relation  thereto  and 
l^ecame  a  simple  bailee  thereof  to  the  use  of  the  aj^signce, 
who  thereupon  became  liable  for  the  cost  of  preserving  it. 
(In  re  Preston,  6  K  B.  R.  545 ;  Gardner  v.  Cook,  7  Id.  346 ; 
Zeiber  v.  Hill,  8  Id.  239 ;  In  re  Fortune,  2  Id.  662. )  The 
attaching  creditors,  if  liable  at  all  under  their  contract  with 
the  sheriff,  were  liable  only  for  the  costs  accruing  before 
the  dissolution  of  the  attachment.  If  this  rule  ever  works 
a  hardship  upon  the  officer  who  has  levied  an  attachment. 
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such  cases  must  be  of  very  infrequent  6ccurrence,  for  or- 
dinarily he  is  fully  protected  by  the^ liability  of  the  assignee; 
and  any  other  rule  would  almost  invariably  be  productive  of 
much  greater  hardship  to  the  attaching  creditor.  But  what- 
ever may  be  the  operation  of  the  rule  in  general,  in  this 
case  it  is  vindicated  by  the  result  If  the  sheriff  did  not 
have  actual  knowledge  of  the  bankruptcy  of  the  Columbus 
Milling  and  Mining  Company  he  is  at  least  chargeable  with 
the  actual  knowledge  of  the  keeper,  who  was  his  chosen 
agent,  and  if  he  was  going  to  hold  the  attaching  creditors 
for  the  costs  of  keeping  the  property,  on  the  plea  that  he 
was  bound  to  keep  it  until  relieved  by  an  order  of  court, 
then  it  was  his  duty  to  inform  them  of  the  demand  of  the 
receiver  so  that  they  might  save  themselves  further  useless 
expense  by  releasing  the  attachment.  He  excuses  himself 
for  not  informing  them  upon  the  ground  that  the  keeper 
did  not  inform  him;  but,  as  above  stated,  the  fault  of  his 
chosen  agent  is  imputable  to  him,  and  besides  it  does  not 
appear  that  he  has  ever  paid  the  keeper.  In  6very  view 
the  merits  of  the  case,  so  far  as  this  point  is  concerned,  ap- 
pear to  be  on  the  side  of  the  appellants. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded  for  a  new  trial. 


JOSEPH  B.  GOSSAGE  et  al..  Appellants,  v.  CROWN 
POINT  GOLD  AND  SILVER  MINING  COM- 
PANY, Respondent. 

Hkibs — Right  to  Maintain  Bjbctusnt — Estatbs  or  Dbcvasbd  Pxrsons — 
8TATUTS8  CoNSTSUKD. — In  Construlng  flection  116  of  the  act  to  regulate 
the  settlement  of  the  estates  of  deceased  persons  (1  Comp.  L.  596)  Held, 
where  there  are  no  creditors  to  be  affected,  no  debts  outstanding  against 
the  estate,  no  equity  in  favor  of  the  administrator,  that  the  heirs  of  the 
estate  have  the  right  of  possession,  and  may  bring  an  action  of  ejectment 
in  their  own  name  to  recover  any  property  belopglng  to  the  estate. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  appear  in  the  opinion* 
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John  A.  McQuaid,  H.  0.  Beatty,  and  T.  W.  Healy,  for 
Appellants. 

The  heir  can  bring  suit  in  ejectment  before  distribution 
•of  estate.  (Comp.  L.  Mich.,  vol.  2,  882;  Comp.  L.,  aec. 
2904,  ed.  1857;  Updegraff  v.  Trask,  18  Cal.  458;  Beckett  v. 
Selover,  7  Id.  215,  229;  Streeter  v.  PaJton,  Y  Mich.  341; 
Marvin  v.  Schilling,  12  Id.  356;  Campau  v.  Campau,  19 
Id.  116;  Masterson  v.  Oirard'a  Heirs,  10  Ala.  (N.  S.)  61; 
{Jarruthers  y.  Bailey,  3  Kelly  (Ga.  Sup.  Ct)  105;  Hubbard 
T.  Ricart,  3  Vt.  207 ;  Malionner  v.  Dimmick,  4  Barb.  666 ; 
Austin  V.  Bailey,  37  Vt.  222;  Gibson  v.  Farley,  16  Mass. 
280 ;  Lynch  et  al.  v.  Baxter,  4  Tex.  431 ;  Easterling  v.  Blythe, 
7  Id.  210;  Lacey  v.  TTtHmww,  8  Id.  182;  Blair  v.  Cisneros, 
10  Id.  34 ;  Homuite  v.  Zapp,  20  Id.  807 ;  Patton  v.  Gregory, 
^1  Id.  513;  Titoma^  v.  Greer,  6  Id.  372;  Bufford  v.  HolW 
man,  10  Id.  560;  Mclntyre  v.  Chappell,  4  Id.  187.) 

At  common  law,  the  land  or  real  estate  held  in  foe  by  an 
intestate  descended  immediately  to  the  heir  at  law;  the 
administrator  had  nothing  to  do  with  it.  (Hill,  on  Real 
Property,  vol.  2,  189.)  For  this  doctrine  generally,  see 
4  Bac.  Abr.,  Tit.  "Heir  and  Ancestor,"  Letter  "F."  p.  616 
et  seq.;  7  Cal.  229,  238-9;  39  Id.  188;  Bac.  Abr.,  vol.  9,  p. 
€48. 

Seely  &  Woodbum,  for  Respondent. 

I.  Under  the  statute  of  this  State,  the  right  to  the  pos- 
session of  real  property  of  an  estate  remains  exclusively 
with  the  administrator  until  the  estate  is  settled  or  dis- 
tribution is  directed  by  order  of  the  district  court;  and 
until  then,  neither  the  heirs  nor  their  grantees  can  maintain 
ejectment  for  any  portion  of  such  property.  (C.  L.,  sec. 
116;  Meeks  v.  Hahn,  20  Cal.  620;  Meeks  v.  Kirhy,  47  Id. 
168 ;  Chapman  v.  Hollister,  42  Id.  463.) 

IT.  The  administrator  is  a  necessary  party  to  all  suits  af- 
fecting the  estate  of  a  deceased  person.  {Harwood  v.  Marye, 
8  Cal.  580.) 

By  the  Court,  Hawlby,  J.: 

The  plaintiffs  in  this  action  are  heirs  of  the  estate  of 
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John  Gossage,  deceased,  and  brought  this  $uit  to  recover 
fifteen  feet,  imdivided,  in  the  Crown  Point  mine. 

The  allegations  of  the  complaint,  in  so  far  as  they  relate 
to  the  questions  raised  by  the  demurrer,  are  substantially 
as  follows : 

That  John  Gossage  died  intestate  in  Storey  county,  Xe- 
vada,  on  the  eighth  day  of  February,  1862;  that  on  the 
sixteenth  of  November,  1864,  Cornelius  Eeiffer,  the  first 
administrator  of  the  estate,  rendered  his  final  account; 
that  at  that  time  all  the  debts  of  said  estate  had  been  paid ; 
that  there  had  never  been  any  indebtedness  ^or  claim  of 
any  kind  against  said  estate  since  that  time;  that  at  that 
time  N.  W.  Winton  was  appointed  administrator  of  said 
'estate,  and  immediately  after  his  qualification  as  such  ad- 
ministrator he  left  the  state  and  has  never  since  returned, 
and  has  never  at  any  time  exercised  any  of  the  functions  or 
performed  any  of  the  duties  of  administrator  of  said  estate ; 
that  on  the  fifteenth  of  May,  1875,  S.  H.  Robinson  was 
duly  appointed  administrator  of  said  estate  in  place  of  said 
AVinton,  and  is  now  the  administrator  thereof;  that  said 
Eobinson  did  at  the  time  of  the  commencement  of  this 
«uit  decline  to  conmaence  the  same  as  administrator  of  said 
estate,  or  any  suit  whatever,  to  protect  the  rights  of  plain- 
tiffs, and  did  waive,  and  has  ever  since,  and  still  does 
waive,  all  rights  which  he  might  have  as  such  administrator 
to  bring  or  maintain  this  suit  in  favor  of  these  plaintiffs. 
This  complaint  is  verified  by  the  administrator,  S.  H.  Rob- 
inson. 

A  demurrer  was  interposed  to  the  complaint  upon  the 
pounds  "  that  plaintiffs  have  not  the  legal  capacity  to  sue, 
for  that  it  appears  upon  the  face  of  their  complaint  that 
there  was  at  the  date  thereof  an  administrator  of  the  estate 
of  John  'Gossage,  deceased,  who  is  lawfully  entitled  to  the 
possession  of  the  mining  ground  sought  to  be  recovered. 

"Second — That  there  is  a  defect  of  parties  plaintiff  herein 

for  that  S.   H.  Robinson,  administrator  of  the  estate  of 

John  Gossage,  deceased,  should  have  been  made  plaintiff." 

The  court  sustained  the  demurrer  and  rendered  judgment 

in  favor  of  the  defendant  for  its  costs. 


• 


156  GossAOE  V.  Crown  Point  M.  Co.       [Sup.  CU 

Opinion  of  the  Court — Hawley,  J. 

This  appeal  calls  for  a  constmction  of  section  116  of  the 
act  to  regulate  the  settlement  of  the  estates  of  deceased 
persons,  which  reads  as  follows:  "The  executor  or  admin- 
istrator shall  have  a  right  to  the  possession  of  all  the  real^ 
as  well  as  personal,  estate  of  the  deceased,  and  may  receive 
the  rents  and  profits  of  the  real  estate  until  the  estate  shall 
be  settled,  or  until  delivered  over  by  order  of  the  probate 
court  to  the  heirs  or  devisees."  (1  Comp.  Laws,  596.) 

It  is  claimed  by  the  respondent  that  under  .the  provisions 
of  this  section  the  right  to  the  possesion  of  real  property^ 
remains  exclusively  with  the  administrator  until  the  estate 
shall  be  settled  or  until  delivered  over  as  in  said  section 
provided.  This  view  of  the  case  is  fully  sustained  by  the 
decisions  of  the  supreme  court  of  California.  (Meeks  v. 
Hahn,  20  Oal.  620 ;  Chapman  v.  HoUister,  42  Id.  463 ;  Meeks 
V.  Kirhy,  47  Id.  168.) 

The  statute  of  California  is  identical  with  the  statute  of 
this  state,  and  for  that  reason  it  is  argxied  that  the  decisions 
of  that  state  should  be  followed.  It  so  happens,  however, 
that  California  is  not  the  only  state  where  the  statute  is  the 
same. 

The  statute  of  Michigan  reads  "rents,  issues,  and  profits"^ 
instead  of  "rents  and  profits,"  and  "shall  have  been  settled'* 
instead  of  "shall  be  settled."  In  all  other  respects  the  lan- 
guage is  identical  with  the  statute  of  this  state.  The  -svords 
changed  do  not  affect  the  interpretation  as  to  the  right  of 
the  heirs  to  the  possession  of  the  property. 

The  supreme  court  of  Michigan,  in  construing  this  sec- 
tion of  the  statute,  have  decided  that  the  right  of  the  posses- 
sion is  in  the  heir  until  the  executor  or  administrator  takes 
possession,  or  otherwise  claims  his  rights  under  the  statute. 
(Streeter  v.  Paton,  7  Mich.  341 ;  Marvin  v.  Schilling,  12  Id. 
356;  Chapman  v.  Chapman,  19  Id.  116.) 

All  the  decisions  in  the  respective  states,  where  the  ques- 
tion is  alluded  to,  concede  the  proposition  that  in  construing^ 
this  section  of  the  statute,  the  entire  probate  system  rela- 
tive to  the  settlement  of  the  estates  of  deceased  persons,  as 
well  as  the  statute  concerning  descents  and  distribution, 
must  be  considered.     There  can  not  be  any  controversy  as 


Jan.  1879.]  Gossagk  v.  Cboww  Point  M.  Co.  157 

Opinlbn  of  the  Coart — Hawley,  J. 


to  the  correctBess  of  this  general  rule.  The  rights  of  the 
relative  parties  ought  always  to  be  considered,  and  such  an 
interpretation  given  as  would  afford  the  protection  intended 
to  be  reached  by  t&e  legislature. 

In  Meehs  v.  Hahn,  the  supreme  court  of  California  refer 
to  the  various  sections  of  the  probate  act,  and  of  descents 
and  distribution,  and  from  the  language  of  the  entire  acts 
come  to  the  conclusion  heretofore  announced. 

In  Chapman  v.  Hollister,  the  court  add  as  a  reason  for 
following  the  decision  in  Meehs  v.  Hahn,  that  if  the  heir 
or  devisee  should  be  held  entitled  to  the  possession,  it  would 
lead  to  great  perplexity  in  the  settlement  of  estates,  would 
tend  to  promote  litigation,  and  embarrrass  the  administra^ 
tion  of  estates,  without  increasing  the  security  of  creditors 
and  heirs. 

In  Streeter  v.  Paton,  the  various  sections  of  the  statute  of 
Michigan  were  considered  and  elaborately  reviewed.  It  was 
there  held  that  the  object  of  this  particular  section  of  the  statr 
nte  was  to  prevent  injustice  to  creditors,  and  to  have  the 
rents  as  well  as  the  proceeds  of  the  sale  of  the  real  estate  ap- 
plied to  the  payment  of  debts ;  that  the  language  of  the  sec- 
tion is  not  imperative,  but  gives  a  right  which  the  adminis- 
trator or  executor  may  or  may  not  exercise;  that  it  is  the 
duty  of  the  personal  representative  to  take  possession  of  the 
real  estate,  when  it,  or  the  rents  and  profits,  may  be  needed 
in  the  settlement  of  the  estate ;  but  when  this  is  not  the  case 
although  he  may  do  so  under  the  statute,  it  is  not  imperative 
on  him ;  that  there  is  no  valid  reason  why  it  should  l)e  im- 
perative; that  the  personal  estate  may  be  more  than  ample 
for  all  the  purposes  of  administration,  and  years  may  be  ver 
<|aired  in  settling  the  estate;  that  it  would  be  a  harsh  oon- 
stniction  of  the  statute  that  would  deprive  the  heir  of  his 
inheritance  in  the  mean  time.  This  decision  was  rendered 
prior  to  the  adoption  of  our  statute,  the  California  decisions 
1)eing  subsequent,  hence  the  presumption  of  law  is  in  favor 
of  the  construction  given  by  the  supreme  court  of  Michigan. 
(WtQuifiu  V.  Glasgow,  1  Nev.  533 ;  McLane  v.  Abrams,  2  Id. 
199;  Ash  v.  Parkinson,  5  Id.  15;  Hess  v.  Pegg,  7  Id.  28; 
^ids  V.  Robey,  8  Id-  312.) 
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But  in  deciding  the  question  involved  in  this  case,  we 
propose  to  give  to  the  decisions  of  California  equal  weight 
and  equal  consideration,  and  determine  for  ourselves  which 
view  of  the  case  is  best  sustained  upon  reason  or  sanctioned 
by  the  authority  of  analogous  cases. 

It  is  acknowledged  by  all  the  authorities,  that  under  tlie 
provisions  of  the  statute,  the  real  estate  of  an  intestate  vests 
in  the  heirs,  subject  only  to  the  lien  of  the  administrator 
for  the  payment  of  debts  and  the  expenses  of  the  adimnis- 
tration.  (Beckett  v.  Selover,  7  Cal.  238;  Chapman  v.  Hoi" 
lister,  42  Id.  463.) 

If  there  is  no  administration  upon  the  estate,  the  heirs 
may  maintain  ejectment  for  the  real  estate  of  the  intestate. 
(Updegraff  v.  Trask,  18  Cal.  458;  Lacy  v.  Williams,  8  Tex* 
187.) 

If  there  is  an  administrator,  it  is  his  duty  to  take  charge 
of  the  estate  for  the  purpose  of  paying  the  debts,  and  when 
the  claims  against  the  estate  have  all  been  satisfied  it  is  hia 
duty  to  pass  it  over  to  the  heir  whose  absolute  property  it 
then  becomes.     (Brenham  v.  Storey,  39  Cal.  186.) 

The  possession  of  the  property  given  by  the  statute  to- 
the  administrator  is  for  the  benefit  of  the  creditors  and  the 
heirs.  It  is  given  for  the  purposes  of  the  administration,, 
and  ought  only  to  be  exercised  as  the  exigencies  of  the  case 
may  require.  (Easierling  v.  Blythe,  7  Tex.  213 ;  King  v^ 
Boyd,  4  Or.  326;  Humphreys  v.  Taylor,  5  Id.  260.) 

The  supreime  court  of  Texas,  in  Patten  v.  Gregory,  follow- 
ing their  previous  decisions  in  Mclntyre  v.  Chappell,  4  Te.x^ 
192;  Blair  v.  Cisneros,  10  Id.  56 ;  and  Bufford  v.  Holliman,. 
Id.  575.  say:  *^By  law  the  whole  of  an  estate  vests  in  the 
heirs  testate,  or  ah  intestato,  at  the  death  of  a  person  de- 
ceased. It  passes  from  them  sub  modo  for  the  purposes 
of  administration,  and  the  administration  is  required  to  be 
speedy,  so  that  the  remainder,  if  any,  may  be  returned  to^ 
its  real  owners,  the  heirs.  The  neglect  of  an  administrator 
for  six  years  would,  perhaps,  of  itself,  be  sufficient  ground 
for  the  heirs  to  sue,  and  this,  in  connection  with  the  positive 
refusal  of  the  administrator  to  bring  the  action,  we  believe 
to  be  good  ground  for  an  exception  to  the  general  rule,  and 
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that  the  demurrer,  for  the  want  of  partiee,  was  properly 
overruled."     (21  Tex.  518.) 

In  Alabama,  it  has  been  decided  that  the  heir  "is  invested 
with  the  title,  and  may  exert  it  with  all  its  incidents  until 
the  administrator,  by  notice  to  the  tenant,  or  by  actual  suit^ 
indicates  his  intention  to  assert  the  power  reposed  in  him 
by  the  statute;"  that  *^he  title  and  right  of  the  heir  i» 
subject  to  the  exercise  of  the  statute  power,  but  where  the 
power  is  not  asserted  or  exercised  by  the  administrator 
*  *  *  the  heir  is  entitled  to  the  estate  and  its  incidents^ 
as  at  conm^ion  law."  {Masterson  v.  Oirard's  Heirs,  10  Ala.. 
62.) 

In  Greorgia  it  has  been  decided  ^'that  on  the  death  of 
the  ancestor  intestate,  the  title  to  his  land  is  cast  upon  his 
heirs-at-law,  subject  to  the  payment  of  the  debts  of  the 
intestate;"  that  "the  heirs  have  such  a  title  as  will  enable 
them  to  maintain  ejectment  to  recover  the  possession  of  the 
land  against  a  mere  wrong-doer;"  that  '^the  administrator 
can  maintain  the  action  of  ejectment  also,  to  recover  the 
possession  of  the  land,  so  as  to  enable  him^  as  the  agent  of 
the  law,  to  perform  the  duties  enjoined  upon  him  by  the 
kw,  and  for  that  purpose  only."  {Carruthers  v.  Bailey,  3. 
KeUy,  111.) 

In  Wisconsin,  where  ,the  section  of  the  statute  is  sub- 
stantially the  same  as  the  statute  of  this  state,  of  California, 
and  of  Michigan,  the  supreme  court,  in  considering  the 
question  as  to  the  construction  that  ought  to  be  given  to 
the  statute^  although  the  question  was  not  directly  at  issue,, 
say:  "The  intent  doubtless  is  to  place  the  whole  estate, 
real  and  personal,  in  the  possession  and  Under  the  control 
of  the  executor  or  administrator  in  proper  cases  to  enabl* 
him  to  pay  debts  against  the  estate  and  legacies.  Where 
there  are  no  such  debts  or  legacies'  to  be  paidj  tb^re  is  no 
valid  reason  why  the  executor  or  administrator  should  have 
possesgion  of  the  real  estate.  Hei^ce  the  provision  that  if 
the  estate  is  settled^-that  is,  if  there  are  no  clnims  .agaii]sit 
it,  none  in  its  favor,-  no  personal  property  belonging  to  it^ 
and  the  real  *  property  which  :once  constitutejd  a  portion 
of  it  has  passed  into  the  possession  of  the  devisees  thereof 
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and  those  claiming  under  them,  the  executor  or  administrator 
has  no  longer  any  right  to  the  possession  of  the  real  estate. 
To  hold  that  the  stetute  is  not  applicable  to  this  case  be- 
cause those  results  were  not  worked  out  through  the  slow 
and  expensive  processes  of  administration,  and  probate  orders 
and  decrees,  would  be  to  sacrifice  substance  to  mere  form, 
and  to  disregard  entirely  the  plain  and  obvious  intention 
of  the  statute."     (Flood  v.  Pilgrim,  32  Wis.  379.) 

Taking  into  consideration  the  peculiar  facts  of  this  case, 
it  is  apparent  that  no  rights  of  the  administrator,  or  of  any 
creditor,  would  in  any  manner  be  embarrassed  by  allowing 
the  heirs  to  maintain  this  action  in  their  own  name.  They 
are  the  real  parties  in  interest.  They  alone  will  be  bene- 
fited or  injured,  as  the  case  may  be,  by  the  result  of  the  suit. 
There  are  no  creditors  to  be  affected.  No  costs  or  debts 
of  any  kind  outstanding  against  the  estate.  Neither  is 
there  any  existing  equity  of  any  character  in  favor  of  the 
administrator.  Moreover,  if  any  legal  or  equitable  right 
existed  in  his  favor,  he  has  waived  the  same  in  favor  of 
the  heirs.  If  any  objection,  therefore,  exists  against  the 
right  of  the  heir  to  maintain  this  suit,  it  must  be  found 
in  the  plain  language,  spirit  and  intent  of  the  statute.  There 
is  no  other  reason  that  could  be  advanced  why  the  heira 
should  be  compelled  to  go  through  the  formula  and  delay 
of  procuring  the  appointment  of  a  special  administrator. 
It  is  not  pretended  that  the  defendant  would  be  subjected 
to  any  peculiar  hardship  or  injustice  if  the  heirs  were  al- 
lowed to  maintain  this  suit  instead  of  the  administrator. 

If  we  were  confined  solely  to  the  phraseology  of  section 
116,  it  does  in  terms  give  support  to  the  conclusions  reached 
by  the  supreme  court  of  California.  But,  on  the  other  hand, 
if  we  look,  as  it  is  our  duty  to  do,  at  the  general  scope, 
object,  and  intent  of  the  statute  regulating  the  settlement  of 
the  estates  of  deceased  persons  as  an  entirety,  it  supports 
the  opposite  view.  In  our  opinion  th^  substantial  reason 
of  the  law  and  the  great  weight  of  the  decided  caaea — as 
well  as  the  presumptions  of  the  law — are  clearly  in  favor 


JaiLl879.]  DioK  v.  Bibd.  161 


AffQment  for  AppeUanU. 


of  tbe  right  of  the  plaintiffs  to  maintain  this  suit  in  their 
own  name. 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded.  The  district  court  will  fix  a  reasonable  time 
within  which  the  defendant  will  be  allowed  to  appear  and 
file  an  answer  to  plaintiffs  complaint. 

Beatty^  C.  J.,  did  not  participate  in  the  foregoing  de- 
cision, being  disqualified  by  consanguinity  to  a  party  in 
interest 


(Ne.  908.] 

THOMAS  M.  DICK  bt  al..  Respondents,  v.  B.  B.  BIRD 

BT  AL.,   ApPBIXANTS, 

Appsal  noM  Past  of  ▲  Judombnt — Jurisdiction. — ^Where  the  notice  of 
appeal  specifles  only  a  part  of  the  jnd^nnent,  and  Is  eeryed  Only  upon  the 
parties  whoee  Inter^ta  woold  be  affected  by  a  reyersal  of  the  part  epeoi- 
iled :  Held,  that  this  court  has  no  jurisdiction  oyer  the  other  parties,  or 
orer  the  Judgment  In  so  far  as  it  affects  them. 

Watb    RIOHTB — ^FINDINGS    SUBTAINBD    BT   THB    ByiOBKCB — AllVIONUBKT    OF 

BatoBS. — In  r«Teli|rlng  the  evidence  as  to  the  appropriation  of  water  by 
the  respective  parties :  Held,  that  certain  findings  were  sustained  by  the 
eyidenee,  except  in  immaterial  particulars ;  and  that  other  findings  wefe 
not  incorrect  for  any  reason  specified  In  the  assignment  of  errors* 

Ion — Statbmbmt — Pabtigul^bb  uvbt  bb  Statbd. — A  statement,  moat 
specify  the  particulars  in  which  the  evidence  is  alleg«{d  to  be  InsufiScient, 
or  it  will  be  disregarded. 

TiTLB  BT  Pbbbcbiption. — ^Defendants  nsed  water  from  a  certain  stream  for 
more  than  five  years  prior  to  the  commencement  of  this  action ;  plain- 
tiffs liad  been  using  water  from  the  same  stream  for  a  longer  period.  It 
did  not  appear  that  the  use  by  defendants  was  adverse  to  the  claims  of 
plaintiffs  for  more  than  one  or  two  years  immediately  prior  to  the  com- 
mencement of  this  suit :  Held,  that  defendants  ooold  not  tf aim  any  title 
to  tha  water  by  prMcrlption. 

Appbai*  from  the  District  Ooiirt  of  the  Sixth  Judicial 
District,  White  Pine  Caimty. 

The  facts  sufficiently  appear  in  the  opinion. 

Robert  M.  Clothe,  for  Appellants. 

I.  The  decree  in  liiis  case  is  void  for  onoertainty.    It  is 
efisential  to  the  validity  of  any  decree  or  judgment  that  it 
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should  show  with  reasonable  certainty  the  nature  and  ex- 
tent of  the  relief  granted.  (Freeman  on  Judgments,  sec 
50;  1  Bailey  (S.  C.)  7;  16  Iowa,  47;  Honore  y.  Colmemilr 
1  J.  J.  Marsh.  525.) 

II.  The  testimony  shows  an  adverse,  open,  continuous^ 
notorious,  and  exclusive  possession  by  appellants  of  the 
land  described  in  their  answer,  and  the  water  appropriated 
by  them  and  their  predecessors  in  interest  for  more  than 
five  years  next  preceding  the  commencement  of  this  action. 

III.  The  decree  does  not  conform  to  the  prayer  of  the 
bill,  and  is  therefor  erroneous.  {Ward  v.  Enders,  29  111. 
519 ;  Ohling  v.  Luitjens,  82  Id.  23 ;  Fergus  v.  Tinkham,  38 
Id.  407;39Cal.  688.) 

J,  B,  Barker,  also  for  Appellants. 

A.  M.  Hillhouse,  for  Kespondent. 

The  notice  of  appeal  in  this  case  is  only  a  complaint  that 
Bird  and  Fitzhugh  failed  to  get  a  prescriptive  title,  and  an 
appeal  from  the  order  denying  the  motion  for  a  new  trial. 
Under  this  appeal,  upon  this  statement  there  is  nothing  for 
this  court  to  pass  upon.  (See  4  Nev.  456 ;  McWilliams  v. 
Hirschman,  5  Id.  363;  Id.  205;  Caldwell  v.  Oreeley,  Id. 
258;  Sherman  v.  Shaw,  9  Id.  148;  Irwin  v.  Samson,  10  Id. 
282,  283;  12  Id.  81,  84.) 

By  the  Court,  Beatty,  C.  J. : 

This  is  a  suit  in  equity  to  determine  the  order  of  priority 
among  numerous  appropriators  of  the  waters  of  Duck  creek^ 
in  White  Pine  county. 

Two  of  the  defendants.  Bird  &  Fitzhugh,  moved  for  a 
new  trial  on  the  grounds:  First,  that  the  evidence  was  in- 
sunicietit  to  justify  the  findings  of  the  court  to  the  effect 
that  their  appropriation  was  subsequent  to  the  appropria- 
tions found  to  have  been  made  by  the  plaintiffs  and  their 
co-defendant,  Horton ;  and  second,  that  the  decision  of  the 
court  was  against  law,  because  it  was  clearly  proven  upon 
the  trial  that  they  (Bird  &  Fitzhugh)  were  the  first  appro- 
priators of  two  hundred  inches  of  the  stream,  and  had  by 
iise  acquired  title  thereto  by  pre«?riptioa. 
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Their  motion  for  a  new  trial  was  denied,  and  they  have 
appealed  from  that  order,  and  also  from  so  much  of  the 
judgment  as  decrees  priority  of  right  to  Dick  and  Horton^ 
and  from  so  much  thereof  as  deprives  them  of  ^the  amount 
of  water  they  claim  by  prescription. 

In  support  of  this  appeal  two  points  have  been  urged  by 
counsel  for  appellant,  which,  we  think,  can  not  be  considered. 
They  contend  that  the  decree  is  void  for  uncertainty,  be- 
cause, instead  of  distributing  the  water  by  inches,  it  takes, 
as  the  basis  of  apportionment,  the  quantity  necessary  to  irri- 
gate an  acre  of  ground ;  and  that  it  is  erroneous  because  it 
does  not  conform  to  the  prayer  of  the  complaint,  the  prayer 
being  for  a  certain  number  of  inches  of  water,  and  the  decree 
being  for  sufficient  water  to  irrigate  a  certain  number  of 
acres. 

These  are  objections  which  go  to  the  whole  judgment  and 
would,  if  sustained,  reverse  it  completely,  not  only  as  against 
these  respondents,  Dick  and  Horton,  but  also  as  to  numerous 
other  parties  whose  rights  have  been  litigated  in  the  actii 
and  established  by  the  decree,  but  upon  wnom  no  notice  of 
appeal  has  been  served. 

A  notice  of  appeal  must  be  served  upon  tlie  adverse  party 
or  his  attorney  (C.  L.,  1392),  and  must  state  whether  the 
appeal  is  from  the  judgment  or  a  part  thereof.     (Id.)     If 
the  appeal  is  from  the  whole  judgment,  every  party  whose 
interest  in  the  subject-matter  of  the  appeal  is  adverse  to,  or 
will  be  affected  by,  the  reversal  or  modification  of  the  judg- 
ment, is  an  "adverse  party"  in  the  sense  of  the  code,  and 
is  entitled  to  notice  of  the  appeal.     {Senier  v.  De  Bemal,  38- 
Cal.  640-1).     For  two  reasons,  then,  there  is  in  this  case 
no  appeal  which  would  authorize  us  to  reverse  the  whol^ 
judgment,  even  if  we  thought  the  objections  of  appellants 
were  well  founded.     The  notice  of  appeal  specifies  only  a 
part  of  the  judgment,  and  it  was  served  only  upon  the 
parties  whose  interests  would  be  affected  by  a  reversal  or 
modification  of  the  part  specified.    We  have  no  jurisdiction 
over  the  other  parties,  or  over  the  judgment,  so  far  as  !r 
affects  them. 
The  notice  of  motion  for  new  trial,  also,  was  addressed  to 
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and  served  on  Dick  and  Horton  alone,  and  there  is,  in  fact, 
no  complaint  of  the  findings  or  conclusions  of  the  court, 
except  in  so  far  as  they  affect  the  relative  rights  of  the 
parties  to  this  appeal.  We  shall  therefore  confine  our  in- 
quirj  strictly  to  the  points  made  in  support  of  the  motion 
for  a  new  trial. 

There  is  an  objection  by  counsel  for  respondent  to  a  con- 
sideration of  those  points,  upon  the  ground  that  the  statement 
on  motion  for  a  new  trial  did  not  contain  a  specification  of 
the  particulars  in  which  the  evidence  failed  to  justify  the 
findings.  This  objection,  however,  is  not  well  foimded. 
The  specifications  in.  the  statement,  although  not  made  in 
the  form  usually  followed,  are,  nevertheless,  clear  and  ex- 
plicit, and  respondents  were  fully  advised  thereby  as  to  the 
points  to  be  relied  on  in  support  of  the  motion. 

The  first  objection  to  the  findings  is  as  follows:  "The 
defendants.  Bird  &  Fitzhugh,  except  to  so  much  of  the  fifth 
finding  of  fact  as. finds  that  'the  defendants,  Bird  &  Fitz- 
high,  and  their  predecessors  in  interest,  in  1869,  used  very 
little,  if  any,  water,  but  in  1870  used  enough  to  irrigate  fifty 
or  sixty  acres  of  grass  land,  the  ditch  to  convey  water  not 
being  built  until  that  time.  In  1871  and  1872,  about  the 
same  and  ten  acres  of  grain  and  vegetables,'  because  the 
same  is  contrary  to  the  evidence  given  on  the  trial  of  this 
cause  in  this,"  etc. 

This  finding  is  fully  supported  by  the  evidence  except  in 
one  partictdar.  The  evidence  shows  that  the  predecessors 
of  Bird  &  Fitzhugh  irrigated  ten  acres  of  grain  and  vege- 
tables in  1870,  and  not  that  they  used  water  for  that  pur- 
pose in  1871  for  the  first  time.  But  the  error  in  the  finding 
is  immaterial,  for  it  is  found,  and  the  evidence  fully  sus- 
tains the  findings,  that  the  plaintiff  Dick  and  the  defendant 
Horton  made  their  appropriations  earlier  ijx  1870  than  the 
predecessors  of  Bird  &  Fitzhugh  made  theirs  on  the  most 
favorable  view  of  their  testimony.  In  other  words,  if  the 
finding  of  the  court  had  been  that  Bird  &  Fitzhugh  appro- 
priated water  to  irrigate  ten  acres  of  grain  in  the  spring  of 
1870,  the  result,  as  between  them  and  Dick  and  Horton, 
would  have  been  the  same,  for  the  evidence  fully  sustains 
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the  finding  of  the  court  that  they  had  made  their  appropria- 
tions  even  earlier  than  that,  and  there  is  no  finding  that 
they  increased  their  original  appropriations  prior  to  1872. 

The  second  finding  complained  of  is  to  the  effect  that 
Dick's  appropriation  of  water  su£Scient  to  irrigate  two  hun- 
dred and  fifty  acres  of  meadow  and  one  hundred  acres  of 
grain,  and  Horton's  appropriation  of  water  sufficient  to  irri^ 
gate  two  hundred  and  fifty  acres  of  meadow  were  prior  to- 
any  appropriation  by  the  predecessors  of  Bird  &  Fitzhugh^ 
The  specifications  against  this  finding  are  as  follows:  "Be- 
cause the  same  is  contrary  to  the  evidence  given  on  the  trial 
of  this  cause  in  this :  That  the  evidence  shows  that  defend- 
ants, Bird  &  Fitzhugh,  appropriated  the  water  of  said  creek 
in  the  month  of  May,  1860,  and  that  the  said  William  Hor- 
ton  and  his  predecessors  in  interest  made  no  appropriation 
until  after  that  date,  and  that  th6  said  plaintiff,  Thomas  M. 
Dick,  made  no  appropriation  of  the  waters  of  said  creek 
until  after  the  month  of  May,  1869.^^ 

It  is  true  that  neither  Di<i  nor  Horton  claims  under  an 
appropriation  as  early  as  May,  1869;  but  Horton's  appro- 
priation dates  back  to  the  fall  of  1869,  and  Dick's  to  Feb- 
ruary, 1870,  while  Bird  &  Fitzhugh's  is  not  shown  to  have 
been  made  earlier  than  May,  1870.  These  facts  are  clearly 
shown  by  the  evidence  in  the  statement,  and  therefore  the 
finding  is  not  incorrect  for  any  reason  assigned  in  the  speci- 
fication above  quoted.  Coxmsel  for  appellant,  however,  con- 
tends in  argument  that  the  finding  was  erroneous  for  a 
reason  not  assigned  in  the  statement,  that  is  to  say,  because 
it  gives  priority  to  Dick  for  a  larger  amount  of  water  than 
he  had  appropriated  before  Bird  &  Fitzhugh's  appropria- 
tion was  made.  The  statement  may  sustain  this  point,  but 
it  can  not  be  considered.  The  positive  rule  of  the  statute 
(C.  L.  1258)  forbids  it,  and  the  reasons  for  enforcing  the 
rule  are  as  strong  in  this  case  as  they  ever  are.  Dick's 
itipnlation  that  the  statement  is  correct  is  qualified  by  the 
specifications,  and  we  do  not  know  that  he  would  not  have 
proposed  and  secured  amendments  as  to  the  extent  of  hia 
original  appropriation  if  his  attention  had  been  called^  to 
that  particular  point     Under  the  specifications  contained 
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in  the  statement  he  was  bound  to  propose  amendments,  if 
necessary,  to  show  the  priority  of  his  appropriation,  but 
he  was  not  bound  to  see  to  it,  that  the  testimony  as  to  the 
exact  amount  of  his  first  appropriation  was  all  fully  set.  out. 
Por  these  reasons  we  thin}E  appellant  is  not  entitled  to  be 
heard  on  this  point. 

The  next  two  exceptions  of  the  appellants  are  to  the  re- 
fusal of  the  district  judge  to  find  that  they  made  a  larger 
and  earlier  appropriation  than  was  actually  found.  As  we 
have  before  said,  the  findings  of  the  court  upon  this  point 
were  as  favorable  to  appellants,  except  in  one  immaterial 
particular,  as  the  evidence  warranted,  and  the  findings  re- 
quested were  properly  refused. 

The  last  exception  is  to  the  refusal  of  the  court  to  find  in 
favor  of  appellants  upon  tlieir  plea  of  title  by  prescription. 
The  evidence  in  the  statement  justifies  the  court  in  refusing 
this  finding.  It  is  true  that  the  evidence  shows,  and  the 
court  finds,  tfiat  Bird  &  Fitzhugh  were  using  water  during 
more  than  five  years  prior  to  the  commencement  of  this 
action,  but  it  is  also  true  that  Dick  and  Horton  were  using 
water  for  a  longer  period  still,  and  there  is  nothing  to  show 
that  the  use  by  Bird  &  Fitzhugh  was  to  any  extent  adverse 
to  the  claims  of  Dick  and  Horton  for  more  than  one  or  two 
seasons  immediately  prior  to  the  commencement  of  the  suit. 
They  were  increasing  their  appropriation  year  by  year,  and 
towards  the  last  Dick  and  Horton  began  to  experience  a 
acarcity  on  account  of  the  diversion  of  water  by  Bird  & 
Fitzhugh  and  others  who  occupy  lands  above  them  on  the 
stream.  The  evidence  is,  however,  all  consistent  with  the 
view  that  Bird  &  Fitzhugh  did  not,  before  the  irrigating 
season  of  1874,  use  more  water  than  remained  in  the  stream 
after  deducting  all  that  is  claimed  by  Dick  and  Horton  and 
the  other  parties  whose  appropriations  were  made  prior  to 
their  own.  If  such  was  the  case  their  use  to  that  extent 
was  subordinate  to  and  entirely  consistent  with  the  prior 
rights  of  Dick  and  Horton,  and  gives  no  support  to  a  claim 
by  prescription. 

The  record  in  our  opinion  discloses  no  error  prejudicial 
to  the  appellants,  and  the  judgment  and  orders  appealed 
from  are  affirmed. 
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[No.  904.1 

THOMAS  M.  DICK,  Respondent,  v.  E.  CALDWELL, 

Appeli-ant. 

Dick  r.  Bied  affirmed.     The  points  decided  In  this  case  are  aabstantianjr 

the  game  as  In  Diek  t.  Bird,  at^^e,  161. 
Appbopuatiok  or  Watkb — Bknsficxal  Purpose. — A  party  cannot  acquire 

anr  right  to  water  not  ased  for  any  beneficial  purpose. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  White  Pine  county. 

The  facts  appear  in  the  opinion. 

Robert  M.  Clarke  and  J.  B.  Barker,  for  Appellant 

A,  M,  Hillhouse,  for  respondent 

By  the  Courts  Lsonabb,  J. 

There  were  twenty  defendants  in  this  case,  including 
Bird  &  Fitzhugh  and  E.  Caldwell.  Bird  &  Eitzhugh  ap- 
pealed from  the  decree,  etc.,  and  that  appeal  has  been  re- 
cently decided  by  this  court.  Defendant  Caldwell  also 
moved  for  a  new  trial.  That  motion  was  overruled,  and  he 
now  appeals  from  the  order  denying  the  same,  and  from 
^*so  much  of  the  judgment  rendered  as  gives  the  said  Dick 
any  of  the  waters  of  Duck  creek  used  by  said  E.  Caldwell 
and  his  grantors,  for  the  period  of  five  years  prior  to  the 
commencement  of  this  suit,  under  claim  of  right,  and  ad- 
verse to  the  claim  of  said  T.  M.  Dick." 

The  notice  of  motion  for  a  new  trial  was  directed  to 
plaintiif  Dick  and  defendant  Horton,  but  so  far  as  the 
record  shows  the  facts,  it  was  not  served  on  defendant 
Horton.  The  notice  of  appeal  was  directed  to  and  served 
on  plaintiff  Dick  alone.  By  the  decree  affirmative  relief 
and  definite  rights  were  awarded  to  the  other  defendants. 
Snch  being  the  case,  the  decision  in  the  appeal  of  Bird  and 
Fitzhugh  is  decisive  of  several  points  raised  by  appellant: 
First,  that  the  decree  is  void  for  uncertainty,  because  it 
takes  as  the  basis  of  apportionment  the  quantity  of  water 
necessary  to  irrigate  an  acre  of  ground  instead  of  distrib- 
uting the  water   by  inches;  second,   that   it  is  erroneous 
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because  it  does  not  conform  to  the  prayer  of  the  complaint 
for  a  oertain  number  of  inches  of  water,  the  decree  being 
for  a  8n£Scient  quantity  of  water  to  irrigate  a  certain  num- 
ber of  acres.  It  is  sufficient  to  say  that,  upon  the  authority 
of  that  opinion,  and  for  the  reasons  there  stated,  the  two 
points  mentioned  are  not  well  taken. 

The  motion  for  a  new  trial  was  made  on  the  grounds  of 
insufficiency  of  evidence  to  justify  the  decision  of  the  court, 
and  that  the  same  was  against  law. 

The  appellant  excepted  to  this  pbrtion  of  the  fifth  finding 
of  fact,  to  wit:  "That  defendant,  E.  Caldwell,  or  his  grantor, 
1).  R  Pierce,  used  water  from  said  Duck  creek  to  cultivate 
six  acres  of  vegetables  in  1869,  fifteen  acres  of  grain  and 
vegetables  in,  1871  twenty  acres,  in  1872,  1873,  1874  about 
forty-five  acres,  in  1875  fifty-seven  acres,  and  during  all 
this  time  irrigated  about  ten  acres  of  gr^sB  land,  and  has 
used  the  same  ever  since,"  "because  the  same  is  contrary 
to  the  evidence  given  on  the  trial  of  said  cause  in  this/' 
etc.  The  court  evidently  intended  to  find,  and  did  find, 
the  number  of  acres  cultivated  and  irrigated  by  appellant 
each  year  from  1869  to  and  including  the  year  1875.  For 
the  years  1869,  1871,  1872,  1878,  1874,  and  1875  the  find- 
ings are  clear  and  definite,  and  they  are  fully  sustained  by 
the  evidence,  including  the  testimony  of  appellant  himself. 
It  is  evident  that  after  the  words  "fifteen  acres  in  grain  and 
vegetables  in,''  the  court  intended  to  insert  the  year — ^that 
is,  1870 — ^but  by  a  clerical  error  the  year  was  left  out.  No 
other  year  could  have  been  intended,  and  appellant  testified 
that  he  cultivated  fifteen  acres  in  1870.  But  it  can  make 
no  difference  if  the  court  did  in  fact  fail  to  find  the  number 
of  acres  cultivated  and  irrigated  in  1870,  for  the  reason,  as 
we  shall  see,  that  as  between  himself  and  plaintiff,  appel* 
lant  was  awarded  the  first  right  to  all  the  water  that  he 
appropriated  to  a  beneficial  use  during  the  whole  period 
from  1869  to  1875  inclusive. 

The  next  exception  is  to  the  court's  finding  that  "plaintiff, 
Dick,  used  water  to  irrigate  from  two  hundred  and  fifty  to 
three  hundred  acres  of  grass  land  in  1869;  this  was  meadow 
land  upon  which  the  stream  naturally  flowed ;  that  is  to  sav. 
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Dick  cut  hay  from  said  number  of  a<^r68  which  he  had 
taken  up.  In  1870  and  1871,  besides  cutting  hay, 'he  culti- 
vated fourteen  or  fifteen  acres  of  v^etables,  and  in  1872 
about  ninety  acres  of  grain  and  vegetables,  and  has  used 
the  same  ever  sinoe,  except  when  prevented  for  want  of 
water.*'  The  exception  is  as  follows :  "Defendant,  E.  Cald- 
well, excepts  to  so  much  of  the  fifth  finding  of  fact  as 
finds  that  the  plaintifp,  Thomas  M.  Dick,  appropriated  any 
land  on  Difck  creek,  or  any  of  the  water  of  said  Duck 
creek  in  the  year  1869,  because  the  same  is  contrary  to  the 
evidence  given  on  the  trial  ih  this  cause,  in  this,''  etc. 
Although  the  facts  did  not  justify  the  exception  as  stated, 
yet  it  makes  no  difference  if  they  did.  It  is  a  matter  that 
does  not  concern  appellant.  If  he  received  all  the  rights 
that  belonged  to  him  he  cannot  complain,  even  though  it  is 
a  fact  that  plaintiff  received  more  than  he  was  entitled  to. 
The  next  exception  is  to  the  refusal  of  the  court  to  find  as  a 
fact,  that  "appellant  and  his  grantor  in  July,  1869,  appro- 
priated two  hundred  and  seven  inches  of  the  water  of  Duck 
creek,  by  cutting  one  ditch  carrying  seventy-five  inches  of 
water,  and  one  other  ditch  carrying  one  hundred  and  thirty- 
two  inches  of  water;  that  the  water  was  diverted  from  said 
<nreek  and  used  by  appellant  to  irrigate  vegetables  and 
meadow  land  in  1869,  and  in  1870  to  irrigate  fifteen  acres  of 
grain  and  vegetables  and  ten  acres  of  grass  land;  that  said 
amount  of  water  was  used  continually  from  July,  1869,  to 
the  commencement  of  this  suit,  and  was  necessary,  each 
season,  to  irrigate  the  land  cultivated  by  him." 

The  court  took  as  the  basis  of  apportionment  the  quan- 
tity necessary  to  irrigate  an  acre  of  ground,  instead  of  dis- 
tributing the  water  by  inches.  It  was  therefore  unnecessary 
to  find  the  number  of  inches  diverted  and  appropriated  by 
appellant,  even  though  the  proof  warranted  the  finding  that 
he  did  divert  two  hundred  and  seven  inches,  and  did  con- 
tinue to  divert  the  same  from  1869  to  1875.  Such  a  finding 
would  not  have  assisted  the  court  in  rendering  its  decree, 
apportioning  to  each  party  water  for  such  number  of  acres 
as  he  was  entitled  to.  Besides,  the  court  was  justified  in 
refusing  to  find  that  all  water  diverted  by  appellant  from 
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1869  to  1875,  inclusive,  was  necessary  to  irrigate  land  culti- 
vated by  him.  Such  was  not  tie  fact  shown  by  the  testi- 
mony. The  court  finds  that  in  1874  an,d  1875,  appellant 
used  more  water  than  he  was  entitled  to  use,  and  that  he 
wasted  large  quantities  thereof,  to  which  the  plaintiff  and 
several  of  the  defendants  were  entitled,  and  no  exception 
was  taken  to  that  finding. 

The  last  exception  is  to  the  refusal  of  the  court  to  find 
for  appellant  upon  his  plea  by  title  of  prescription.  The 
facts  relating  to  that  question  are  the  same  in  this  appeal 
as  they  were  in  Bird  and  Fitzhugh's,  and  for  the  reasons 
there  stated,  we  must  hold  that  the  exception  is  not  sup- 
ported by  the  facts. 

As  we  have  seen,  so  far  as  plaintiff  is  concerned,  appel- 
lant is  awarded  the  first  right  to  water  from  Duck  creek  for 
the  irrigation  of  fifty-seven  acres  of  grain  and  v^etables, 
and  ten  acres  of  grass. 

It  is  plain  from  his  own  testimony  that  he  was  entitled  to 
no  more,  because,  during  that  whole  period,  he  did  not  cul- 
tivate or  irrigate  but  that  number  of  acres,  and  he  coulci 
not  have  used  beneficially  any  more  water  than  was  neces- 
sary to  irrigate  the  same.  He  did  not  appropriate,  in  a 
legal  sense,  any  water  except  such  as  he  used  beneficially. 
Turning  water  out  of  the  stream  for  no  useful  purpose  did 
not  give  him  any  additional  rights.  If  he  had,  from  186{> 
to  and  including  1875,  turned  two  hundred  and  seven  inches 
of  water  from  the  stream  and  made  no  use  of  any  portion 
of  it,  it  can  not  be  claimed  that  he  would  have  been  entitled 
to  a  decree  for  any  amount  by  reason  of  actual  appropria- 
tion. Turning  more  water  from  the  stream  than  he  used 
was  waste,  not  appropriation.  He  received  water  for  every 
acre  he  cultivated  in  grain  or  vegetables,  or  irrigated  for 
grass,  from  1869  to  the  commencement  of  the  suit.  Cer- 
tainly he  can  claim  no  more.  Plaintiff  received  water,  sub- 
ject to  appellant's  first  use,  for  no  greater  number  of  acres 
than  he  had  cultivated  and  irrigated  from  the  creek.  We 
think  appellant  has  no  just  complaint  against  the  decree 
as  between  him  and  respondent,  and  we  find  no  errors  pre- 
judicial to  him. 

The  order  and  judgment  appealed  from  are  affirmed. 
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[No.  91i.] 

R  S.  GAMMANS,  Appeli^nt,  v.  M.  A.  ROTJSSELL  et 

AL.^  Respondents. 

CoKFUcr  OF  Btidbncb — Findings. — Where  there  is  a  substantial  conflict  of 
eTidence,  the  findings  of  the  lower  court  will  not  be  disturbed. 

Statexcnt  not  Contain ing  aix  ths  Etidencb. — Where  the  statement  does 
not  show  that  It  contains  all  the  evidence,  It  will  he  presumed  that 
the  findings  were  supported  by  the  evidence. 

AFPIAL  FOB  DlUlT RDLS  AS  TO  DaMAGKS   fiNFOKCSD. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  appear  in  the  opinion. 

W.  Webster  and  R.  M.  Clarice,  for  Appellant 

Thomas  E,  Hay  don,  for  Respondent. 

By  the  Court,  Leonasd,  J. : 

This  is  an  action  to  determine  the  ownership  and  right  o" 
possession  of  an  undivided  one-sixth  part  ot  a  certain  water- 
ditch  known  as  the  "big  ditch,"  in  Washoe  county.  The  case 
was  tried  by  the  court  without  a  jury.  The  findings  were 
all  in  favor  of  the  defendants,  who  had  judgment  against 
plaintiff  upon  the  merits  and  for  their  costs. 

Plaintiff  moved  for  a  new  trial  on  the  grounds,  first,  that 
the  findings  of  the  court  were  not  sustained  by  the  evidence  j 
second,  that  the  judgment  was  against  law  and  the  evidence ;. 
third,  error  in  law  occurring  at  the  trial  and  excepted  to  by 
plaintiff.  The  motion  for  a  new  trial  was  denied  "upon  the* 
grounds  that  the  statement  as  settled  and  certified  after  its 
engrossment  does  not  show  any  particulars  in  which  the 
evidence  is  insufficient  to  justify  the  findings  and  decree; 
that  it  does  not  show  that  it  contains  all  the  evidence  given 
upon  the  trial,  and  does  not  disclose  any  error  in  law  oc- 
curring at  the  trial,  excepted  to  by  the  plaintiff,  that  is 
material,  or  for  which  such  findings  and  decree  should  be 
set  aside."  There  was  an  attempt  to  put  in  the  statement 
a  specification  of  particulars  in  which  the  evidence  was 
aDeged  to  have  been  insufficient.     But  we  need  not  stop  to 
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inquire  whether  or  not  such  specifications  are  sufficient  to 
justify  us  in  considering  the  statement.  If  they  are  deemed 
sufficient  upon  the  point  that  the  findings  are  against  the 
evidence,  still  the  fact  plainly  appears  that  the  evidence  of 
plaintiff  and  defendants  conflicts  upon  the  most  material 
questions  in  the  case.  The  findings,  therefore,  cannot  be 
disturbed.  Besides,  it  does  not  appear  that  the  statement 
contains  all  the  evidence;  consequently^  the  findings  will 
be  presumed  to  have  been  supported  by  the  evidence.  The 
only  error  in  law  complained  of,  and  the  only  specification 
thereof,  is  as  follows:  "The  court  erred  in  that  the  judg- 
ment is  against  law,  because  of  plaintiff's  right  to  the  wa- 
ter in  question,  because  of  his  title  thereto  being  already 
established."  If  that  can  be  regarded  as  a  specification  of 
error  in  law,  still  it  is  useless,  because  it  is  based  upon  the 
evidence  in  the  case,  and,  as  before  stated,  it  %  does  not  ap- 
pear that  it  is  all  contained  in  the  statement.  This  appeal 
is  without  any  merit,  and  in  my  opinion  it  was  taken  purely 
for  delay.  The  judgment  and  order  appealed  from  are 
afiirmed,  and  each  of  the  defendants  is  allowed  and  awarded 
ten  per  cent,  on  the  amount  of  his  judgment  as  damages  for 
the  delay  occasioned. 


TNo.  924.] 

ELTAS  JONES,  Appellant/^.  THE  SAN  FRANCISCO 
SULPHTJR  COMPANY,  Eespondent. 

■ 

Dbfault — Mistaken  in  Namb  ov  Cobpobation — Sbction  68  Pbacticb  Act. — 
Defendant  was  sued  and  served  with  process  as  "The  San  Francisco 
Sulphur  Company.**  It  suffered  default.  At  a  subsequent  term  tt 
specially  appeared  under  its  true  naitfe  of  "The  San  Francisco  Sulphur 
Mining  Companyt"  and  moved  to  set  aside  the  default,  upon  the  ground 
of  the  technical  mistake  In  Its  name :  Heldj  It  appearing  that  defendant 
had  not  complied  with  the  law  by  filing  a  copy  of  its  certificate  of  In- 
corporation, that  the  practice  act  was  only  intended  to  apply  for  the 
'benefit  of  those  who  have  a  meritorious  defense,  and  who  offer  to  make 
It,  and  not  to  those  who  offer  a  mere  technical  excuse  for  not  answerlnjs 
in  time.  • 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 
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^ » 

The  facts  are  stated  in  the  opinion. 

Bonnifield  dk  French  and  R.  M.  Clarke,  for  Appellant. 

A,  TT.  FisJc,  for  Respondent. 

By  the  Court,  Beatty,  C.  J. : 

This  action  was  commenced  in  the  fourth  district  courts 
Humboldt  county,  at  the  June  term,  1877.  The  complaint 
was  filed  August  6th,  and  accordiif^  to  the  sheriff's  return^ 
the  summons,  together  with  a  certified  copy  of  the  com- 
plaint, was  served  on  E.  McWorthy,  "superintendent  and 
agent"  of  defendant  in  Humboldt  county,  on  the  seventh 
day  of  August.  Copies  of  the  summons  and  complaint 
were  also  mailed  to  the  defendant  at  San  Francisco,  its 
principal  place  of  business.  There  was  no  appearance  on 
the  part  of  defendant,  and  on  the  sixth  of  September  its 
default  was  entered.  The  following  day  judgment  was 
taken  for  the  amount  demanded  in  the  complaint,  and  on 
the  eighth  of  September  execution  issued.  All  this  took 
place  at  the  June  term.  On  the  seventeenth  day  of  January^ 
1878,  during  the  October  term  of  the  court,  "the  San  Fran- 
cisco Sulphur  Mining  Company"  served  upon  plaintiff's- 
attorney  the  following  notice : 

"You  will  please  take  notice  that  on  the  fourth  day  of 
llarch,  A.  D.  1878,  at  the  court-room  of  the  above-entitled 
court,  at  the  courtrhouse  in  Winnemucca,  at  10  o'clock  a. 
M.  of  said  day,  or  so  soon  thereafter  as  counsel  can  be 
heard,  the  San  Francisco  Sulphur  Mining  Company,  a  cor- 
poration, will,  by  its  attorneys,  appearing  specially  for  that 
purpose  only,  move  the  court  to  vacate  and  set  aside  the 
judgment  and  default  and  to  quash  the  execution  heretofore 
entered  and  issued  at  the  instance  and  request  of  the  above- 
named  EHas  Jones  as  plaintiff,  in  an  action  entitled,  Elias^ 
Jones  V.  The  San  Francisco  Sulphur  Company,  and  to  vacate 
and  annul  all  orders  and  proceedings  had  in  said  action 
subsequent  to  the  filing  of  the  complaint  and  the  issuing  of 
summons  therein,  and  for  costs,  on  the  ground  that,  by  said 
action,  it  was  intended  to  sue  the  San  Francisco  Sulphur 
Mining  Company;  and  there  is  not  now,  nor  ever  was,  any 
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company  or  corporation  known  as  the  San  Francisco  Sul- 
phur Company;  that  no  service  of  summons  in  said  action 
was  ever  had  or  made  upon  the  San  Francisco  Sulphur 
Mining  Company;  that  said  corporation  never,  in  any  way, 
appeared  in  said  action,  and  that  the  said  court  never  had 
jurisdiction  of  said  corporation." 

On  the  sixteenth  of  April,  1878,  and  at  the  February 
term  of  the  court,  an  order  was  made  which,  after  reciting 
the  special  appearance  of  the  San  Francisco  Sulphur  Mining 
Company,  sustained  its  motion  on  the  grounds  stated  in  the 
notice.  The  statement  on  appeal  shows  that,  on  the  hear- 
ing of  the  motion,  a  good  deal  of  evidence  was  produced 
going  to  show  that  the  defendunt  is  a  California  corporation, 
called,  in  its  certificate  of  incorporation,  the  San  Francisco 
Sulphur  Mining  Company,  but  that  in  Humboldt  county, 
^here  its  sulphur  mine  is  situated,  it  calls  itself,  and  is 
generally  known  as,  the  San  Francisco  Sulphur  Company, 
as  it  is  designated  in  the  complaint.  It  does  not  appear  to 
have  ever  complied  with  the  law  (Stats.  1869,  p.  115),  by 
filing  a  copy  of  its  certificate  of  incorporation  with  the 
recorder  of  Humboldt  county.  It  was  also  proven  that  E. 
Mc Worthy  was  not  the  regular  superintendent  of  the  com- 
pany, although  he  was  actually  in  charge  of  its  business  at 
the  sulphur  mine  at  the  time  he  was  served  with  summons. 
It  was  conclusively  shown  on  the  other  hand,  and  not  denied, 
that  the  officers  of  the  corporation  actually  received  the 
copies  of  the  complaint  and  summons  which  were  mailed  to 
San  Francisco,  and  that  they  were  well  advised  of  the  pend- 
•ency  and  nature  of  the  action  before  the  time  for  answer- 
ing had  elapsed. 

Upon  this  state  of  facts  we  think  the  district  court  erred 
in  sustaining  defendant's  motion.  The  general  rule  is  that 
a  court  can  not  set  aside  or  modify  a  judgment  after  the 
lapse  of  the  term  at  which  it.  was  rendered,  unless  a  motion 
to  that  affect  was  made  during  the  term.  {Daniels  v.  Dan- 
i-els,  12  Nev.  118.)  The  sole  exception  to  this  rule  is  the 
■case  provided  for  in  the  last  clause  of  section  68  of  the  prac- 
tice act,  where  the  defendant  has  not  been  personally  served 
with  summons.     {Casement  v,  Ringgold,  28'Cal.  336.)     But 
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in  diat  case  the  court  is  onlj  authorized  to  allow  the  de- 
fendant to  ^^answer  to  the  original  merits  of  the  action." 
This  defendant  has  asked  for  no  such  relief,  nor  has  it  made 
any  showing  which  would  entitle  it  to  relief  under  the  pro- 
vision in  question,  which  was  intended  for  the  benefit  of 
those  who  have  a  meritorious  defense  and  who  offer  to  make 
it,  who  for  that  purpose  acknowledge  and  submit  themselves 
to  the  jurisdiction  of  the  court  by  appearing  generally,  in 
the  action,  and  who  are  able  to  offer  a  substantial,  and  not 
a  merely  technical. excuse,  for  failing  to  answer  in  time.  It 
was  not  intended  to  help  those  who,  like  this  defendant^ 
having  actual  knowledge  of  the  pendency  of  the  suit,  and 
relying  upon  a  misnomer  or  some  such  technical  objection 
to  the  process,  have  waited  until  judgment  has  been  entered, 
execution  issued  and  large  expenses  incurred,  and  have  then 
appeared  specially  for  the  mere  purpose  of  moving  to  quash 
the  proceedings  with  no  other  apparent  object  than  to.  sub- 
ject the  plaintiff  to  useless  costs  and  vexatious  delays. 
The  order  appealed  from  is  reversed. 


[No.  007.] 

H.  A.  GASTON,  Rkspondent,  v.  F.  V.  DRAKE, 

Appellant. 

AOinUCEHT    TO    DiTIDB    THS    FEK8    OF    AN    OFFICB    VOID,    AB    AOIINBT    PUBUO 

Policy. — An  agreement  made  before  election  to  divide  the  salary,  fees, 
and  emolumentB  of  the  office  of  district  attorney — the  consideration  for 
said  agreement  being  that  the  plaintiff  should  use  all  his  Influence  to 
secure  the  election  of  the  defendant  to  aald  office,  is  void^  as  against 
pobUc  policy. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

Lindsay  &  Dickson,  for  Appellant. 

I.  The  contract  between  plaintiff  and  defendant  is  op- 
posed to  public  policy,  in  contravention  of  the  election  law 
of  this  state,  and  wholly  void. 
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The  salary  of  an  otEiee  of  trust,  or  of  an  office  concerning 
the  administration  of  justioe,  are  not  the  subject  of  sale; 
such  sale  is  opposed  to  public  policy  and  void  at  the  com- 
mon law.  (Wells  V.  Foster,  8  M.  &  W.  148;  Palmer  v. 
Bate,  2  B.  &  B.  673 ;  E.  C.  L.  R  vol.  6 ;  Flarily  v.  Odium, 
3  T.  K.  681 ;  lAdderdale  v.  Duke  of  Montrose,  4  T.  R  248 ; 
Aston  V.  Ouinnell,  8  Y.  &  J.  147 ;  Story  on  Contracts,  vol.  1, 
sec.  709 ;  Spense  v.  Harvey,  22  Cal,  340 ;  Faurie  v.  Morin, 
6  Amer.  Dec.  701;  Eddy  v.  Capron,  4  Rh.  Isl'd,  394) 

Such  contracts  tend  to  corrupt  electors,  poison  the  source 
of  political  power,  and  are  therefore  void.  (Martin  v. 
Wade  et  al,  37  Cal.  168;  Nichols  v.  Mudget,  82  W.  646; 
Swayze  v.  Hall,  8  Hal.  54. ) 

II.  A  promise  to  nse  one's  influence  with  the  appointing 
power  to  secure  the  appointment  of  another  to  a  public 
office  in  consideration  of  a  portion  of  the  salary  and  emol- 
uments of  the  office,  is  a  void  contract.  (Lewis  v.  Knox,  2 
Bibb.  468;  Carlton  v.  Whicher,  5  N.  H.  196;  Meacham  v. 
Dow,  32  W.  721 ;  Oray  v.  Hook,  4  N.  Y.  449 ;  Ferris  v. 
Adams,  23  Vt.  136 ;  Haas  v.  Fenlon,  8  Kan.  601 ;  Faurie  v. 
Morin,  6  Amer.  Dec.  701.) 

The  courts  should  be  vigilant  in.  seeking  to  insure  purity 
in  elections,  upon  which  the  stability  of  the  government 
itself  depends.     (MUls  v.  Dolsen,  40  N.  Y.  643.) 

It  matters  not  how  pure  the  intentions  of  the  parties  may 
be  in  entering  into  a  contract  of  this  kind,  the  answer  to 
the  inquiry.  Is  there  anything  pernicious  in  its  tendency? 
must  determine  the  question  of  its  legality.  (Mills  v.  Dol- 
sen, supra;  Atcheson  v,  Mallon,  43  N.  Y.  147 ;  I'ool  Co.  v. 
Norris,  2  Wal.  45 ;  18  Pick.  472 ;  84  Vt  281 ;  48  N.  Y.  348  ; 
Weed  <&  Clark  v.  Black,  3  Cent.  L.  J.  34.) 

III.  Such  contracts  are  in  contravention  of  the  election 
law  of  this  state.  (C.  L.  Kev.,  sees.  2691,  2592,  2593^ 
2694.) 

IV.  The  contract  is  entire.  If  part  therefore  of  the  con- 
sideration is  illegal  the  whole  contract  is  void.  (2  Chitty 
Con.  (Am.  ed.),  p.  973,  and  cases  cited  in  note  G. ;  1  Pars. 
Con.  (sixth  ed.),.p.  456  et  seq,) 

V.  In  the  absence  of  an  agreement  there  would  be  no 
partnership  in  the  office.     (King  v.  Whiton,  15  Wis.  684.) 
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Lewis  &  Deal,  for  Bespondent. 

I.  The  finding  of  fact  relied  upon  by  appellant  was  ut- 
terly unwarranted  by  the  pleadings  and  issues  and  is  there- 
fore nugatory.  Findings  of  fact  should  always  be  simply 
the  conclusions  arrived  at  by  the  court  upon  the  issues  of 
fact  presented  by  the  pleadings.  (Morenhout  v.  Barron,  4^ 
CaL  605;  Gregory  v.  Nelson,  41  Id.  284;  Burnett  v.  Steams,. 
33  Id.  474.) 

IL  If  the  fact  that  Gaston  agreed  to  aid  Drake  in  se- 
curing his  election  be  a  material  fact,  and  rendered  the 
agreement  void,  that  fact  should  have  been  pleaded.  If 
the  contract  independent  of  that  element  was  valid,  then 
defendant  should  have  alleged  the  fact  that  such  promise 
was  a  part  of  the  contract,  and  that  by  reason  thereof  the 
entire  contract  was  rendered  void. 

HI.  The  evidence  does  not  bring  the  case  within  the 
provisions  of  section  2592,  section  2593,  or  2594,  of  the 
compiled  laws. 

IV.  These  provisions  of  the  statute  are  penal;  the  court 
must  therefore  construe  them  strictly.  By  the  rules  of  con- 
struction of  such  statutes  only  such  cases  are  held  to  be 
within  them  as  come  within  tjie  very  letter  of  the  law.  (23 
Iowa,  304;  Lair  v.  Killmer,  1  Dutch,  522;  Dwarris  on. 
Statutes,  634.)  To  hold  that  the  contract  entered  into  be- 
tween these  parties  is  void  under  the  statute  necessarily  in- 
volves the  conviction  of  the  defendant  of  a  very  seriout»- 
crime,  when  as  a  matter  of  fact  no  o^e  can  believe,  after 
eiamining  the  evidence,  that  anything  criminal  or  wrong, 
was  thought  of  by  either  party. 

V.  A  contract  for  the  division  of  fees  is  valid  and  must 
be  upheld.  (Mott  v.  Bobbins,  1  Hill.  21;  Becker  v.  Ten 
Eyck,  6  Paige,  68 ;  7  Bac.  Abr.  801 ;  3  Minn.  413.) 

Lindsay  &  DieJcson,  in  Beply* 

The  respondent  made  no  exception  to  the  findings,  did 
not  move  for  a  new  trial,  nor  has  he  appealed,  therefore  he 
can  not  be  heard  to  allege  any  error  committed  by  the  court 
below,  nor  to  object  to  any  finding,  nor  to  the  want  of  a 
finding.     {Jackson  v.  F.  B.  Water  Co,,  14  Cal.  18;  Seward 
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V.  Malotte,  16  Id.  304;  Paul  v.  Magee,  18  Id.  698  j  Poppe  v. 
Atheam,  42  Id.  606.) 

By  the  Court,  Leonard,  J. : 

It  is  alleged  in  the  complaint  that  plaintiff  and  defendant^ 
on  or  about  February  3,  1876,  formed  and  entered  into  a 
copartnership  to  practice  law  in  Storey  county  and  state  of 
Nevada;  that  by  the  terms  of  the  contract  of  partnership, 
each  was  to  share  equally,  share  and  share  alike,  in  all  the 
labors  of  practice,  and  in  the  fees  and  profits  arising  there- 
from; that  in  the  fall  of  1876,  by  and  with  the  advice  and 
consent  of  plaintiff,  defendant  became  a  candidate  for  the 
office   of  district  attorney  of  Storey  county;   that  it  was 
agreed  between  plaintiff  and  defendant  that  if  defendant 
should  be  elected  to  said  office,  the  said  copartnership  should 
continue  upon  the  terms  above  stated,  and  that  said  part- 
ners should  share  equally,  share   and   share   alike,   in  the 
profits,  fees,  and  emoluments  of  said  office  and  business; 
that  defendant  was  elected  on  the  seventh  day  of  November, 
1876,  and  on  the  second  day  of  January,  1877,  he  duly 
qualified  and  entered  upon  the  discharge  of  the  duties  of 
said  office ;  that  from  time  to  time  thereafter  plaintiff  great- 
ly assisted  defendant  in  performing  the  duties  of  skid  office, 
upon  the  request  of  the  latter,  and  upon  his  promise  to  di- 
vide the  proceeds  equally  with  plaintiff ;  that  plaintiff  has 
performed  his  every  duty  in  said  partnership  and  in  said 
office,  and  has  divided  equally  with  defendant  all  fees  and 
moneys  which  came  into  his  hands  belonging  to  said  partner- 
ship ;  that  during  its  existence,  defendant  received  about  the 
sum  of  thirteen  thousand  two  hundred  and  twenty-five  dol- 
lars and  twenty-four  cents  as  fees  belonging  to  said  partner- 
ship, in  excess  of  his  just  share;  that  though  often  requested 
so  to  do,  he  has  refused  and  failed  to  settle  and  account  with 
plaintiff,  or  to  pay  to  plaintiff  any  part  of  said  proceeds  of 
said  partnership.     Plaintiff  prays  for  an  accounting  and' 
settlement,  and  that  defendant  be  required  to  pay  oyer  to 
him  one  half  of  the  fees  and  profits  of  the  partnership  stated 
in   the  complaint,   to  wit,  six  thousand   six  hundred   and 
twelve  dollars  and  sixty-two  cents.     Defendant  demurred  to 
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the  complaint  generally  and  specifically,  and  the  demurrers 
were  OTerrukd.  In  his  answer  he  admits  the  contract  of 
partnership  first  alleged,  but  denies  specificially  each  and 
erery  material  allegation  of  the  complaint  in  relation  to  the 
alleged  contract,  or  any  contract  or  agreement  concerning 
the  office  of  district  attorney,  or  any  division  of  fees  or 
profits  thereof. 

The  court  called  a  jury  to  decide  this  special  issue,  to 
wit:  "Did  the  plaintiff  and  defendant  enter  into  an  agree- 
ment, or  have  an  understanding,  that  they  should  divide 
equally  the  profits  and  emoluments  of  district  attorney  of 
Storey  county?"  Upon  the  issue  submitted,  the  jury  found 
for  plaintiff.  It  is  said  by  defendant  that  they  so  found  in 
consequence  of  an  instruction  claimed  to  be  erroneous;  but 
as  we  view  the  case,  that  need  not  be  considered.  The  court, 
in  terms,  adopted  and  confirmed  the  verdict,  and  an  ac- 
counting was  ordered  and  had  between  the  parties.  Among 
other  facts,  the  court  found  the  following:  "That  on  or 
about  September  1,  1876,  after  the  defendant  had  become 
a  candidate  for  the  oflBce  of  district  attorney  of  Storey 
'  county,  and  before  he  was  elected  thereto,  the  plaintiff  and 

defendant  entered  into  an  agreement  to  divide  the  salary, 
fees,  and  emoluments  of  said  office;  that  the  consideration 
I  for  said  agreement  was  that  the  plaintiff  should  use  all  his 

i  influence  to  secure  the  election  of  the  defendant  to  said  of- 

fice, and  in  the  event  of  the  election  of  defendant  to  said 
office,  to  assist  him  in  the  performance  of  the  duties  of  said 
office;  that  said  partnership  and  agreement  terminated  on 
the  fifth  day  of  April,  1877;  that  about  said  date,  plaintiff 
notified  defendant  that  he  was  ready  to  assist  in  closing  all 
business  then  pending;  that  upon  full  accounting  there  was 
in  the  hands  of  plaintiff,  or  had  been  collected  by  him,  of 
the  partnership  assets,  the  sum  of  six  hundred  and  ninety 
dollars,  and  by  defendant,  of  partnership  assets  and  salary 
and  fees  belonging  to  said  olj^ce  of  district  attorney,  the 
sum  of  seven  thousand  one  hundred  and  fifty-six  dollars,  of 
^ich  six  thousand  seven  hundred  and  five  dollars  were  de- 
rived and  collected  from  the  salary  and  fees  of  said  office; 
that  there  was  then  due  from  defendant  to  plaintiff  the  simi 
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of  three  thousand  two  hundred  and  thirty-three  dollars,  be- 
ing one  half  of  the  balance  in  his  hands,  over  and  above  what 
was  collected  by  plaintiff/'  As  a  conclusion  of  law,  the 
court  found  that  plaintiff  was  entitled  to  judgment  against 
defendant  for  the  sum  of  three  thousand  two  hundred  and 
thirty-three  dollars,  together  with  his  costs.  Judgment 
was  entered  accordingly,  and  this  appeal  is  taken  from  an 
order  overruling  defendant's  motion  for  a  new  trial,  and 
from  the  judgment 

It  is  proper  to  state  that  it  appears  from  the  complaint  that 
the  sum  of  thirteen  thousand  two  hundred  and  twenty-five 
dollars  and  twenty-four  cents,  one-half  of  which  was  claimed 
as  being  due  to  plaintiff,  was  made  up  of  fees  appertaining 
to  the  district  attorney's  office.  Of  the  six  hundred  and 
ninety  dollars  collected  by  plaintiff,  it  does  not  appear  that 
any  came  from  fees  of  that  office;  while  from  the  court'a 
findings,  it  appears  there  were  four  hundred  and  fifty-one 
dollars  in  defendant's  hands  that  did  not  oome  from  that 
source. 

It  is  urged  by  counsel  for  defendant  that  the  contract 
alleged  to  have  been  entered  into  between  plaintiff  and  de- 
fendant, and  that  found  by  the  court,  were  and  are  opposed 
to  public  policy,  in  contravention  of  the  election  law  of  the 
state,  and  wholly  void. 

It  is  claimed,  on  the  other  hand,  by  counsel  for  plaintiff: 
1.  "That  the  finding,  that  a  part  of  the  consideration  for 
the  contract  was  a  promise  by  plaintiff  to  use  all  his  in-^ 
fluence  to  secure  the  election  of  defendant,  was  unwarranted 
by  the  pleadings,  is  wholly  nugatory,  and  can  not  be  con* 
sidered  by  this  court;  that  if  the  fact  that  plaintiff  agreed 
to  use  his  influence  was  a  material  fact,  and  rendered  the- 
agreement  void,  it  should  have  been  pleaded;  that  defend- 
ant should  have  alleged  that  such  promise  was  made,  and 
that  by  reason  thereof,  the  entire  contract  was  rendered 
void ;  2.  That  the  contract  s^t  out  in  the  complaint,  and  the 
only  one  the  court  had  power  to  find,  is  valid."  For  reasons* 
that  will  subsequently  appear,  we  think  it  unnecessary  to- 
decide  whether  or  not,  in  fact,  the  findings  of  the  court 
above  stated  and  objected  to  by  the  plaintiff's  counsel  were 
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within  the  issues  made  by  the  pleadings.  All  of  plaintiff's 
testimony  showing  the  agreement  and  the  consideration  there- 
for is  in  the  statement,  and  it  is  not  said  and  can  not  be 
daimed,  that  there  is  no  evidence  to  sustain  the  court  in 
its  findings.  Plaintiff's  testimony  in  chief  was  voluntarily 
given  by  him,  and  no  objection  was  made,  or  could  have 
been  made,  to  any  question  asked  upon  his  cross-examina- 
tion. Keeping  in  mind  these  facts,  we  will  first  consider 
plaintiff's  objection  to  the  court's  finding,  and  to  a  consider- 
ation of  the  same  by  this  court. 

It  cannot  be  doubted  at  this  day,  nor  is  it  denied,  that 
a  contract  will  not  be  enforced  if  it  is  against  public  pol* 
icy,  or  that,  if  a  part  of  the  consideration  of  an  entire 
contract  is  illegal  sC^  against  public  policy  or  sound  morals, 
the  whole  contract  is  void.  (Oarforth  v.  Fearon,  1  H.  Bl. 
327;  Powers  v.  Skinmer,  34  Vt  281 ;  Story's  Eq.  Jur.  vol.  1, 
aecs.  296,  298 ;  Carltm  v.  Whitcher,  5  N.  H.  198 ;  McCaus- 
land  V.  Ralston,  12  ]^ev.  212.)  Nor  does  it  matter  that  noth- 
ing improper  or  illegal  was  done,  or  was  expected  to  be  done, , 
under  the  contract;  the  principle  is  controlled  by  the  ten- 
dency of  the  contract.  {Powers  v.  Skinner,  supra;  Atcher 
son  V.  Mallon,  43  N.  Y.  149 ;  Richardson  v.  Crandall,  48  Id. 
362;  Clippinger  v.  Hepbaugh,  6  Watts  &  S.  321;  Spence  v, 
Harvey,  22  Cal.  339.) 

Courts  refuse  to  assist  either  party  to  such  contracts,  and 
they  refuse  to  hear  such  cases,  in  the  interest  of  the  public, 
not  for  the  sake  of  plaintiff  or  defendant.  {Holman  v.  John- 
son, 1  Cowp.  343.)  No  principles  are  better  settled  than 
those  above  stated. 

Valentine  v.  Stewart,  16  Cal.  389,  was  a  suit  in  equity  to 
compel  a  specific  performance  of  a  contract  concerning 
lands.  After  the  testimony  was,  in  the  court  below,  of  its 
own  motion,  dismissed  the  case,  on  the  ground  that  the 
agreement,  or  a  part  of  it  was  in,  violation  of  public  policy. 

In  that  case,  counsel  for  appellant  advanced  the  views 
that  counsel  for  plaintiff  do  in  this  case.  They  said  in 
their  briefs :  ^^ut  the  court  below  founded  its  decree  upon 
supposed  facts  nowhere  alleged  in  the  pleadings.  This  was 
dearly  erroneous.     A  court  of  equity  can  not  found  its  de- 
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cree  upon  a  fact  not  alleged  in  the  pleadings,  however  clear- 
ly it  may  be  made  out  in  evidence.  *  «  ♦  But  it  is 
contended  ♦  *  *  that  whenever  it  appears  to  a  court 
that  a  contract  which  is  brought  before  it  is  against  public 
policy,  it  will  refuse  to  entertain  any  suit  upon  it.     *     *     * 

"It  is  true  that  when  it  so  appears  to  the  court  the  court 
will  eject  the  cause;  but  then,  nothing  appears  to  the  court 
that  is  not  on  the  record.  But  if  it  is  meant  to  assert  that 
a  court  will  decide  a  contract  to  be  turpis  contractus  when 
no  fact  is  alleged  upon  the  record  which  makes  it  so,  there 
is  no  foundation  for  the  assertion.'^ 

Counsel  for  respondent,  in  their  brief,  said:  "The  only 
question  is,  whether  the  fact  appearing  by  evidence  properly 
given  under  the  issues  raised  by  the  'pleadings,  that  the 
consideration  was  an  immoral  one,  and  the  contract  one 
which  is  against  public  policy,  the  court  should  refuse  to 
enforce  performance,  where  the  objection  is  not  specifically 
raised  and  made  a  ground  of  defense. '^ 

We  have  quoted  from  the  briefs  of  the  respective  counsel 
for  the  purpose  of  showing  that  the  point  raised  there  wa& 
like  the  one  urged  by  counsel  for  plaintiff  in  this  case, 
and  now  being  considered.  In  that  case  the  contract  set 
up  in  the  bill  was  legal,  but  contemporaneously  an  illegal 
contract  touching  the  same  matter  was  executed  by  the 
same  parties,  which  was  decided  to  be  against  public  pol- 
icy, and  void.  The  contract  last  named  was  not  set  out 
in  the  bill,  but  was  disclosed  by  the  proofs.  The  court 
said:  "This  is  a  case  of  more  than  ordinary  importance, 
and  presents  features  of  peculiar  interest.  The  plaintiffs 
file  a  bill  for  the  specific  execution  of  a  certain  agreement 
which  they  set  out.  Upon  the  pleadings  and  proof  the 
district  judge  dismissed  the  bill  upon  the  groimd  that  the 
agreement,  as  disclosed  in  the  proofs  and  the  facts  con- 
nected therewith,  showed  the  contract  sought  to  be  enforced 
was  in  contravention  of  public  policy  and  void,  and  that 
the  court  would  refuse  to  execute  it,  though  this  defense 
was  not  specifically  or  otherwise  set  up  in  the  pleadings." 

After  considering  the  nature  of  the  cotomporaneous  con- 
tract, and  deciding  that  it  was  void  for  the  reason  men- 
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tioned,  and  that  tlie  contract  which  plaintiff  was  endeavoring 
to  enforce  wa8  void  also,  for  the  reason  that  it  was  wholly 
or  in  part  executed  in  consideration  of  the  making  of  the- 
void  contract  cotemporaneously  made,  the  court  further  said : 
"No  court  will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  an  illegal  act  If,  from  the- 
plaintiff's  own  stating  or  otherwise,  the  cause  of  action  ap- 
pears to  arise  ex  turpi  causa,  or  the  transgression  of  a  posi- 
tive law  of  this  country,  there  the  court  says  he  has  no 
right  to  be  assisted.  It  is  upon  that  ground  the  court  goes, 
not  for  the  sake  of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff.  *  *  *  The  authorities 
and  the  reason  of  the  rule  leave  no  question  as  to  the  right 
of  a  court,  and  its  duty,  to  dismiss  from  its  consideration  a 
case  based  upon  a  consideration  which  contravenes  public- 
policy.  Courts  do  not  sit  to  give  effect  to  such  illegal  con- 
tracts.   The  law  is  not  to  be  subsidized  to  overthrow  itself- 

4 

though  the  parties  to  the  litigation  may  not  object  to  such 
a  meretricious  exercise  of  power.  If  the  public  time  and 
the  authority  of  law  were  thus  at  the  mercy  of  litigants,  the 
sense  of  dignity  and  obligation  to  the  laws,  from  which  the^ 
court  derives  its  powers,  would  constrain  it  to  desist  from 
the  suicidal  task  of  subverting  the  laws  which  it  was  organ- 
ized to  preserve  and  administer."  (See,  also,  response  to- 
petition  for  rehearing  in  same  case,  and  Abbe  V.  Marr,  14 
Cal  211;  Hatzfield  v.  Gulden,  7  Watts,  164;  Holman  v. 
Heivland,  1  Cowp.  341.) 

We  fully  agree  with  the  views  expressed  in  the  decision 
from  which  we  hav^  quoted  so  liberally.  It  is  undoubtedly 
the  general  rule  in  law  and  equity  that  the  findings  must  be 
warranted  by  the  pleadings.  So  the  cases  cited  by  respond- 
ent hold.  (42  Cal.  605;  41  Id.  284;  33  Id.  474)  But 
in  neither  of  those  cases  was  it  claimed  or  held  that  the 
contract  sued  on  was  opposed  to  public  policy.  In  neither 
was  the  public  especially  interested.  Admitting  that  in 
sneh  cases  the  court  must  base  its  findings  upon  the  issues 
made  by  the  pleadings,  it  does  not  follow  that  it  must  do  so 
in  cases  where  relief  is  denied,  not  for  the  sake  of  the 
defendant,  but  because  it  is  for  the  public  interest  to  refuse 
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to  entertain  the  case.  All  the  authorities  hold  that  con- 
tracts against  public  policy  should  not  be  enforced,  because 
it  is  for  the  public  good  to  leave  the  parties  where  they 
have  voluntarily  placed  themselves.  In  such  cases  the  court 
must  act  for  the  public,  if  the  defendant  does  not,  and 
refuse  to  assist  either,  "if  from  the  plaintiff's  own  stating 
^r  otherwise  the  cause  of  action  appears  to  arise  ex  turpi 

The  court  having  found  that  a  portion  of  the  considera- 
tion of  the  contract  on  the  part  of  plaintiff  was  that  he 
•should  use  all  his  influence  to  secure  defendant's  election 
(as  it  was  its  duty  to  do  if  the  evidence  justified  such  a 
'finding),  it  then  became  its  duty  to  dismiss  the  suit  If  such 
-a  contract  was  opposed  to  public  policy.  It  becomes  nec- 
•essary,  then,  to  ascertain  the  nature  of  such  an  agreement. 

We  shall  first  consider  it  as  found  by  the  court,  includ- 
ing the  portion  objected  to;  and  second,  with  that  part  ex- 
•eluded,  or  as  it  is  alleged  in  the  complaint. 

It  is  hardly  claimed  by  counsel  for  plaintiff  that  a  con- 
tract like  the  one  found  by  the  court,  a  part  of  the  consid- 
eration of  which  was  an  agreement  by  plaintiff  to  use  all 
his  influence  to  secure  defendant's  election,  can  be  sustained 
•or  enforced.  But  it  is  urged,  as  before  stated,  that  such 
a  finding  was  nugatory,  and  cannot  be  considered  by  this 
eourt.  Having  arrived  at  an  opposite  conclusion  upon  that 
point,  we  shall  content  ourselves  with  a  summary  disposi- 
tion of  the  question  as  to  the  validity  of  the  contract  found 
by  the  court  It  is  undoubtedly  void,  as  contrary  to  public 
policy.  It  was  in  terms  a  promise  to  ^se  not  only  personal 
effort,  but  personal  influence,  among  the  voters  of  Storey 
tjounty  to  secure  defendant's  election.  Its  influence  upon 
plaintiff  was  the  same  as  though  defendant  had  promised 
to  give  him  a  definite  sum  of  money  in  case  of  election. 
Success  would  bring  reward,  while  defeat  would  result,  not 
only  in  loss  of  coveted  profits,  but  time  and  labor  as  well. 
By  it  plaintiff's  love  of  gain  was  stimulated,  and  a  great 
temptation  placed  before  him  to  promote  his  own  interests 
T^ardless  of  public  good.  In  Gray  v.  Hook,  4:  Comst  454, 
Hook  agreed  to  withdraw  his  application  for  an  office  and 
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aid  Gray  in  securing  the  appointment,  in  consideration  of 
which  Gray  was  to  allow  Hook  one  half  of  the  fees  and 
emolmnents  of  the  office  as  long  as  Gray  held  it.  The 
court  said  (p.  457) :  "I  think  that  this  contract  was  void, 
because  it  stipulated  that  Hook  should  have  a  pecuniary 
compensation  for  withdrawing  his  application,  by  which  he 
had  probably  driven  off  all  competition  and  contributed  to 
reduce  the  number  of  applicants  to  himself  and  Gray.  I 
have  no  doubt  that  it  ii  void,  because  it  is  stipulated  that 
Hook  should  have  a  pecuniary  compensation  for  aiding 
Gray  to  obtain  the  appointment.  And  I  have  no  doubt  that 
any  agreement  between  two  citizens  by  which  one  stipu- 
lates to  pay  the  other  a  proportion  of  the  fees  and  emolu- 
mtnts  of  a  public  office  which  he  is  seeking,  in  considera- 
tion that  the  other  will  aid  him  in  obtaining  it,  is  void.'^ 

In  Clippinger  v.  Hephaugh,  6  Watts  &  S.  315,  it  is  said" 
that  "a  contract  to  procure,  or  endeavor  to  procure,  the  pas- 
sage of  an  act  of  the  legislature  by  any  sinister  means,  or 
even  by  using  personal  influence  with  members,  is  void,  as  be- 
ing inconsistent  with  public  policy  and  the  integrity  of  our 
public  institutions.  And  any  agreement  for  a  contingent 
fee,  to  be  paid  on  the  passage  of  a  legislative  act,  would  be 
illegal  and  void,  because  it  would  be  a  strong  incentive  to 
the  exercise  of  personal  and  sinister  influences  to  effect  the 
object." 

Mills  V.  Mills,  40  New  York,  643,  was  an  action  upon  a 
contract  to  convey  certain  lands  to  plaintiff,  the  considera- 
tion of  which  was  that  plaintiff  '^should  give  all  the  aid  in 
his  power,  spend  such  reasonable  time  as  might  be  neces- 
sary, and  generally  use  his  influence  and  exertions  to  pro- 
cure the  passage  into  a  law"  of  a  certain  bill.  The  de- 
fendants put  the  principal  allegations  of  the  complaint  in- 
issue  by  their  answers,  and  upon  the  hearing,  the  plead- 
ings and  agreement  were  read  in  evidence.  Defendants^ 
moved  to  dismiss,  and  the  motion  was  granted  upon  the- 
ground  that  the  agreement  was  illegal  and  void.  Judgment 
was  entered,  and  on  appeal  it  was  affirmed. 

See  also  Powers  v.  SJcinner,  34  Vt  280 ;  Puller  v.  Dane^ 
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18  Pick,  479,  481;  Wood  v.  McCann,  6  Dana  (Ky.),  369, 
370;  vol.  1  Story's  Eq.  Ju.,  sec.  293,  b. ;  Faurie  v.  Morin,  4 
Martin,  39 ;  Carlton  v.  Whitcher,  5  N.  H.  196 ;  Nicholls  v. 
Mudgett,  32  Vt.  546 ;  Marshall  v.  Baltimore  and  Ohio  Rail- 
road Co.,  16  How.  (U.  S.  R),  333;  Haas  v.  Fenlon,  8  Kan. 
804 ;  Martin  v.  Wade,  37  Cal.  174. 

The  tendency  of  a  contract  for  a  contingent  reward,  to 
use  one's  influence  to  secure  another's  election  to  a  public 
office,  is  as  certainly  detrimental  to  the  public  interest  as  is 
a  contract  to  use  personal  influence  to  procure  the  passage 
of  a  law,  or  to  obtain  a  pardon. 

This  brings  us  to  a  consideration  of  the  contract  as 
stated  in  the  complaint,  stripped  of  the  illegal  promise  just 
noticed.  And  with  the  circumstances  attending  its  making, 
it  may  be  stated  thus:  A  short  time  before  the  primary 
•election,  when  plaintiff  and  defendant  were  partners  in  the 
practice  of  law,  both  being  of  the  opinion  that  if  defendant 
should  be  elected,  their  business,  both  civil  and  criminal, 
would  be  greatly  increased,  they  agreed  that  defendant 
should  run  for  the  office  of  district  attorney,  ai>d  if  elected, 
they  should  share,  equally,  the  labors  and  profits;  or,  to 
state  it  in  the  language  of  counsel  for  plaintiff,  they  agreed 
that  "if  Drake  was  elected,  Gaston  was  to  aid  him  in  the 
business  of  the  office,  for  which  services  he  was  to  receive 
one  half  of  the  fees,*'  etc.  Was  such  a  contract  valid,  or 
void,  as  against  public  policy?  What  was  its  tendency, 
whether  entered  into  by  honest,  or  by  designing  and  cor- 
rupt men  ?  We  are  referred  by  counsel  for  plaintiff  to  cases 
decided  under  statutes  against  buying  and  selling  offices, 
wherein  it  is  held  that  a  principal  holding  an  office  may 
to  himself,  and  give  the  balance  to  his  deputy  for  services. 

(Mott  v.  Bobbins,  1  Hill,  21 ;  Becker  v.  Ten  Eych,  6  Paige, 
68;  7  Bac.  Abr.  301.)  Also,  that  a  sheriff  may  give  to  his 
deputy  all  the  fees  pertaining  to  the  services  he  may  render 
as  such,  {Printing  Co.  v.  Sanborn,  3  Minn.  418.).  But  in 
all  of  those  cases  the  deputation  was  made  after  the  elec- 
tion of  the  principal,   and  therefore   the   appointment  or 
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promise  to  appoint  could  not  have  had  an  influence  upon 
Ws  election. 

We  shall  not  discuss  the  question  whether  the  contract 
now  under  consideration  would  have  been  valid  or  void  if 
made  after  election.     That  is  not  our  case.     Plaintiff  tes- 
tified, among  other  things,  that  when  defendant  first  spoke 
to  him  about  running  for  the  office,  defendant  said :    ^'I  think 
if  you  and  I  stand  in  for  the  office  together,  we  have  got 
friends  enough  to  secure  the  nomination  and  election.     I 
wish  you  would  think  it  over  till  to-morrow,  and  if,  on  re- 
flection, you  are  willing,  we  will  stand  in  for  it ;"  that  plain- 
tiff replied :  ''Mr.  Drake,  the  idea  strikes  me  favorably,  and 
suppose  I  should  come  to  a  favorable  condusion,  what  effect 
is  it  going  to  have  on  our  partnership?''     That  defendant 
replied:  "The  only  effect  it  would  have,  it  will  bring  in 
more  business,  all  the  business  we  can  attend  to.     *     *     * 
The  salary  is  two  thousand  dollars  per  year,  and  five  hun- 
dred dollars  coming  in  every  three  months  is  no  little  item 
to  be  divided ;  and  the  salary  and  tax  suits  and  the  business 
of  the  criminal  cases,  together  with  the  civil  business  that 
will  naturally  come  to  us^  will  build  up  a  business  that  will 
amount  to  thousands  of  dol^prs  per  year."     *     *     * 

Plaijdtiff  says  he  thought  the  matter  over  until  the  next 
morning,  when  he  told  defendant  that  he  had  come  to  a  fa- 
vorable conclusion;  that  he  then  said  to  defendant  that  he 
^'had  a  great  many  old  California  friends  that  lived  here, 
*  *  *  and  old  Washoe  friends,  and  he  thought  they 
would  do  anything  honorable  to  advance  his  interests,  irre- 
spective of  party  principles;"  that  defendant  then  said  to 
him :  "If  we  go  in  for  this  office  and  I  am  to  be  a  candidate, 
I  shall  want  all  my  time  from  now  till  election."  He  says 
he  gave  him  all  his  time  and  attended  to  the  business  him» 
self;  that  he  let  defendant  use  all  the  money  that  they  had 
on  hand  and  all  that  came  into  the  office,  to  use  for  his  elec- 
tion. He  further  testified  that  he  did  use  all  his  influence 
to  secure  defendant's  election,  and  he  stated  the  reason  why 
he  did  so,  although  he  said,  at  last,  that  there  was  no  agree- 
ment that  he  should  do  so.  The  reason  he  e:ave  why  he 
used  all  his  influence  was,  that  he  '^supposed  he  was  pro- 
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noting  his  own  interests."  Then,  so  far  as  plaintiff  was 
concerned,  the  incentive  that  moved  him  was  self-interest 
and  not  the  general  good;  and,  too,  he  was  induced  to  do 
what  he  did  do,  by  the  fact  that  he  was  to  share  the  profits, 
and  that  defendant's  election  would  increase  their  business. 
So,  in  this  case,  at  least,  the  tendency  of  the  contract  stated 
in  the  complaint  was  to  induce  plaintiff  to  use  all  hiis  in- 
fluence for  defendant's  election,  even  though  he  did  not 
agree  to  do  so,  as  found  by  the  court.  And  such  was  its 
natural  tendency.  This  arrangement  may  have  induced 
him  to  influence  ten  men,  or  a  hundred,  to  vote  for  defendant 
in  opposition  to  preconceived  political  principles,  and  fixed 
ideas  of  right  and  duty ;  and,  too,  when  they  may  have  pre- 
ferred his  opponent  as  an  incumbent  of  the  office.  Such  a 
contract  can  not  be  upheld.  Its  tendency  was  to  corrupt 
the  people  upon  whose  int^rily  and  intelligence  the  safety 
to  the  state  and  nation  depends — ^to  lead  voters  to  work  for 
individual  interests  rather  than  the  public  welfare.  In  my 
opinion,  in  the  majority  of  oases,  men  will  work  as  indu»* 
triously,  under  an  agreement  that  they  shall  assist  in  per- 
forming the  labors,  and  share  in  the  profits,  of  an  office,  if 
another  is  elected,  as  they  wguld  if  a  promise  to  use  all 
their  influence  should  be  subjoined.  With  most  men,  self- 
interest  is  among  the  strongest  incentives  to  effort,  and  it 
requires  no  added  promise  to  act  as  a  stimulating  influence. 

In  Mood  V.  MeCann,  supra,  the  court  said:  "There  hav- 
ing been  no  plea  or  defense  in  the  court  below,  the  only 
clue  to  a  decision  of  the  case  is  furnished  by  the  declaration 
and  note  as  described  in  it;  and  had  these  shown  that  the- 
fee,  or  any  portion  of  it,  depended  on  the  passage  of  the 
legislative  acts,  or  either  of  them,  we  should  be  clearly  of 
the  opinion  that  the  contract  should  be  deemed  illegal  and 
void;  because  a  contingent  fee  is  a  direct  and  strong  in- 
centive to  the  exertion  of  not  merely  personal,  but  sinister,, 
influence  upon  the  legislature,  and  therefore  public  policy 
ferbids  the  legal  recognition  of  any  such  contracts,  upon 
the  same  principle  on  which  it  interdicts  wagers  on  eleo* 
tions  and  contracts  for  procuring  pardons." 

And  in  Fuller  v.  Dame,  supra,  it  is  said  that  "the  law  goeft 
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further  than  merely  to  annul  contracts  where  the  ol>vious 
and  avowed  purpose  is  to  do  or  cause  the  doing  of  unlawful 
iicts;  it  avoids  contracts  and  promises  made  with  a  view  to 
place  one  under  wrong  influences — those  which  offer  him  a 
temptation  to  do  that  which  may  injuriously  affect  th& 
rights  and  interests  of  third  persons."  See  authoritiee  be* 
fore  cited.  If  there  are  any  contracts  upon  which  courts 
should  '^put  the  stamp  of  their,  disapprobation/'  it  is  those 
<;urtailing  or  tending  to  curtail  a  free  exercise  of  the  elective 
franchise.  The  contract  stated  in  the  complaint,  as  well  as 
that  found  by  the  court,  were  of  that  character^  and  neither 
•can  be  upheld  or  enforced. 

The  judgment  and  order  appealed  from  are  therefoire  re- 
versed, and  the  court  below  is  directed  to  enter  a  judgment 
^f  dismissal,  defendant  to  recover  his  costs. 

Beatty,  0.  J.  concurring: 

The  evidence  in  this  case  did  not,  in  my  opinion,  watt^anl 
the  finding  of  the  district  court,  to  the  effect  that  Gaston- s 
promise  to  use  his  influence  to  procure  Drake's  election  was 
a  part  of  the  consideration  for  the  promise  of  the  latter  to 
divide  the  emoluments  of  the  office.  The  parties  were  prac- 
ticing law  in  partnership  at  the  time  when  Drake  asked 
Gaston's  advice  as  to  his  becoming  a  condidate  for  the 
office  of  district  attorney.  Gaston  first  inquired  what  effect 
it  would  have  on  their  partnreship  if  Drake  should  be 
-elected.  The  reply  was,  in  substance,  that  it  would  have 
no  other  effect  than  to  increase  their  business  by  the  addi- 
tion of  the  business  and  profits  of  the  district  attorney's 
office. 

It  was  thus  definitely  settled  that  in  the  case  of  Drake's 
Section  their  partnership  should  continue,  and  should  em- 
brace the  fees  and  salary  of  the  office  before  a  word  had 
been  said  about  Gaston's  helping  him  to  win  the  election, 
and  before  it  had  even  been  decided  that  he  should  run. 
On  the  following  day  Gaston,  having  weighed  the  chances 
-oi  success,  advised  Drake  to  come  forward  as  a  candidate, 
and  promised  his  hearty  support  and  assistance.  He  did 
rtssist  him  to  the  best  of  his  ability,  and  frankly  stated  that 
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one  motive  for  kis  doing  so  was  his  belief  that  he  was 
thereby  advancing  his  own  interests.  This  is  the  sum  and 
substance  of  the  testimony,  and  to  my  mind  it  completely 
fails  to  show  that  Drake  promised  to  divide  the  profits  of 
the  office  because  Gaston  promised  to  help  him  to  get  it. 
What  he  did  was  to  promise  to  divide  the  profits  if  Gaston 
would  help  him  perform  the  duties  of  the  office.  If  this 
promise  had  been  made  after  the  election,  instead  of  be- 
fore the  election,  it  would  have  been  entirely  free  from  any 
taint  of  illegality;  and  if  it  must  be  held  void  and  in- 
capable of  enforcement,  it  is  not  because  there  is  any  evi- 
dence that  Drake  expressly  bargained  for  Gaston's  influ- 
ence in  aid  of  his  election,  but  because,  and  only  because^ 
courts  are  bound  to  discountenance  contracts  of  this  charae- 
ter  on  accoimt  of  their  tendency  to  induce  the  exertion  of  im- 
proper influences  upon  the  election  of  public  officers.  Up- 
on this  point — ^the  last  discussed  in  the  foregoing  opinion — 
I  coincur  in  the  qonclusions  and  judgment  of  the  court  Up- 
on the  others  I  expre9s  no  opinion* 
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[No.  910.1 

[CK  FREVEET,  RBSPoin>ENT,  v.  CHARLES 
HENRY,  Appeli-ant. 

JuvQMMm  MUST  CoRBESPOND  WITH  PLEADINGS. — A  Judgment  must  accord, 
with  and  lie  warranted  by  tbe  pleadings  of  tbe  party  in  whose  favor  It 
ii  rendered. 

Inm — JuwsMENT-RoLU — ^An  objection'  that  the  Judgment  Is  not  aotborlxed 
by  the  pleadings  may  be  taken  upon  the  judgment-roll  alone. 

Ffeomasoxr  Non — Patmbitt  av  bt  Svhbty — ^Exortb  of  Subbty. — Where  a 
inrety  pays  a  promidsory  note,  and  haa  the.sa^ne  assigned  to  him,  and. 
commences  an  action  upon  the  note :  Held,  that  he  is  entitled  to  main- 
tain an  action  of  implied  assumpsit  for  the  amount  paid,  but  he  cannot 
sustain  an  action  upon-  the  note. 

Appeal  from  the  District  Court  of  the  Secosud  Judicial 
District^  Ormsbj  Coiuity. 

r.  Coffln  and  Ellis  &  King,  for  Appellant : 

L  The  objection  that  the-  jttdgment  is  not  supported  hy 
the  pleadings  cah  be  taken  and  heard. upon  the  judgment- 
roll  alona  (Putnam  v.  Lamphierr,  36  CaL  161, 158;;  Jones  v. 
PeUduma,  86  CaL  230;  Bachman  v.  Sejndveds,,  39  Cal.  688.) 

II.  The  payment  of  a  note  by  any  one  of  tbe  makers,  ex- 
tmguiahes  the  note,  and  renders  it  functus  offlcia.     The 
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surety  can  not  sue  upon  the  contract  expressed  in  the  note 
to  recover  money  of  the  principal  which  he  has  been  com- 
pelled to  pay.  He  can  only  recover  upon  the  contract 
which  the  law  implies  from  the  circumstances.  (Gordon  v. 
Wamey,  21  Cal.  77 ;  Smith  v.  Johnson,  23  Id.  64 ;  2  Pars, 
on  N.  &  B.  237 ;  Bryant  v.  Smith,  10  Gush.  169 ;  Pmy  v. 

.  Maine,  7  Id.  253 ;  Long  v.  Bank  of  Cynthiana,  1  Litt.  (Ky.) 
291;  Stevens  v.  West,  1  How.  (Miss.)  308;  Holliman  v. 
Rogers,  6  Tex.  91-7 ;  Odlin  v.  Oreenleaf,  3  N.  H.  270 ;  Coch- 
ran V.  Wheeler,  7  Id.  202;  Blake  v.  Sewell,  3  Mask  556; 
Boylston  v.  Oreen,  8  Id.  465 ;  Hopkins  v.  Farwell,  32  N.  H. 
425 ;  Batchelder  v.  Fiske,  17  Mass.  467 ;  Lansing  v.  Oaine, 
2  Johns.  303;  Stoiy  on  Prom.  Notes,  sees.  180,  381,  384; 
Burridge  v.  Manners,  3  Comp.  194;  Callow  v.  Lawrence,  3 
M.  &  Sel.  97;  Norton  v.  Coons,  3  Denio,  130;  Powers  v. 
Nash,  37  Maine,  322.) 

m.  The  allegation  of  plaintiff  of  an  assignment  to  him 

•  of  the  joint  note  of  himself  and  Henry  is  the  exact  equiv- 
alent in  law  of  an  allegation  of  payment  of  the  note  by 
plaintiff.     (Cordon  v.^  Wansey,  21  Cal.  77;  Long  v.  Bank  of 

.  €.,  1  Litt.  Ky.  291 ;  Bryant  v.  Smith,  10  Cush.  169.) 

N.  Soderberg,  for  Respondent. 

I.  Th^  statement  on  motion  for  a.  new  trial  should  be 
striken  out  and  disregarded.  (Corbett  v.  Swift,  6  Nev. 
194.) 

II.  The  complaint  being  verified,  and  defendant  having 
failed  to  specifically  controvert  the  assignment  and  indorse- 
ment of  the  note  to  plaintiff,  his  ownership  thereof,  non- 
payment, and  the  amount  due  thereon,  the  judgment  of  the 

'Couii;  below  must  be  affirmed,  whether  the  statement  be 
considered  or  not  This  is  a  material  allegation.  (C.  L. 
sec.  1128;  Friseh  v.  Caler,  21  Cal.  71.) 

III.  The  findings,  not  being  embodied  in  the  statem^it^ 
are  no  part  of  the  record.    (C.  L.  see.  1266.) 

IV.  The  doctrine  invoked  by  appellant  thi^t  the  note 
beeame  extinguished  when  paid  by  the  surety  is  unjust, 
illiberal,  technical,  and  against  public  policy.    Theve  is  no 

7cnore  reason  for  applying  such  a  rule  against  a  surety,  than 
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against  an  indorser.  {Rockingham  Bank  v.  Claggeit,  29  IS, 
H.  292;  Story  on  Bills,  p.  246;  note  2  and  oas^  cited; 
Owid  V.  Eager,  17  Mass.  615.) 

By  the  Court^  Lsonabd,  J. : 

It  is  alleged  in  the  complaint  that  defendant  made  his 
certain  promissory  note  with  plaintiff  as  surety,  in  words 
and  figures  following,  to  wit : 

"$450. 

"On  the  first  day  of  February  next,  for  value  received,  we 
jointly  and  severally  promise  to  pay  Whitesides  &  Sacrider 
the  sum  of  four  hundred  and  fifty  dollars  in  United  States 
gold  coin,  with  interest  at  two  per  cent  per  month,  imtil 
paid.  Chablks  Henby, 

PsED.  Fbevebt. 

"Genoa,  September  28,  1865." 

"That  said  note  was  then  and  there  delivered  to  the  payees 
named  therein,  who  indorsed  and  transferred  the  same  to 
one  Henry  Epstein,  by  whom  it  was  held  and  owned  when 
it  became  due  and  payable,  on  the  first  day  of  February, 
1866 ;  that  defendant  failed  and  refused  to  pay  the  amount 
due  on  said  note,  or  any  part  thereof,  when  it  became  due; 
that  immediately  thereafter  said  Henry  Epstein  duly  noti- 
fied plaintiff,  as  surety  upon  said  note,  that  defendant  had 
failed  and  refused  to  pay  any  part  of  said  note;  that  both- 
principal  and  interest  remained  due  and  payable  from  said 
maker  to  said  indorsee;  that  he,  the  said  indorsee,  should 
look  to  plaintiff  as  such  surety  to  pay  the  same,  and  then  and 
there  demanded  of  and  from  plaintiff  the  payment  thereof; 
that  subsequently,  to  wit,  about  March  16,  1866,  plaintiff, 
as  such  STirety,  was  compelled  to,  and  did,  pay  to  said 
Epstein,  the  lawful  holder  and  owner  of  said  note,  the  sum 
of  one  hundred  dollars,  United  States  gold  coin,  which 
sum,  thus  paid,  was  paid  for  and  on  behalf  of  defendant, 
on  account  of  said  note,  and  in  pairt  payment  of  the  prin- 
cipal and  interest;  that  subsequently,  to  wit,  about  the 

day  of  May,  1866,  plaintiff,  as  such. surety,  was  compelled 
to,  and  did,  pay  to  said  Henry  Epstein,  who  was  still  the 
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lawful  holder  and  owner  of  said  note,  the  further  sum  of 
four  hundred  and  fifty  dollars  and  fifty  cents,  United  States 
gold  coin,  which  said  further  sum  thus  paid,  was  paid  for 
and  on  behalf  of  said  defendant,  and  on  accoimt  of  said 
note,  and  in  full  payment  of  the  principal  and  interest  of 
said  note,  and  thereupon  said  indorsee  duly  indorsed, 
assigned,  and  delivered  said  note  to  plaintiff,  who  is  now, 
and  ever  since  has  been,  the  lawful  holder  and  owner  of  the 
same;  that  no  part  has  been  paid,  and  there  is  now  due 
from  defendant  to  plaintiff,  on  account  of  said  note  and 
said  moneys  paid  as  before  stated,  with  interest  thereon, 
the  sum  of  one  thousand  seven  hundred  dollars,  in  United 
States  gold  coin." 

Other  facts  are  pleaded,  showing  that  the  action  is  not 
barred  by  the  statute  of  limitation,  and  the  prayer  is  fop 
judgment  for  one  thousand  seven  hundred  dollars,  besides 
interest  upon  the  sum  of  four  hundred  and  fifty  dollars,  at 
two  per  cent-  per  month,  from  the  commencement  of  the 
action  urtil  judgment,  and  costs  of  suit. 

By  his  answer  defendant  admitted  the  making  and 
delivery  of  the  note  as  alleged,  but  denied  payment  by 
defendant,  or  that  one  thousand  seven  hundred  dollars  or 
any  other  simi  was  due  as  alleged  or  otherwise.  He  also 
pleaded  entire  failure  of  consideration. 

Plaintiff  recovered  judgment  for  one  thousand  eight 
hundred  and  one  dollars  and  fifty  cents,  with  interest  upon 
four  hundred  and  fifty  dollars  at  the  rate  of  two  per  cent, 
per  month  from  the  date  thereof  until  paid,  and  costs  of 
the  action. 

Defendant  moved  for  a  new  trial,  which  was  denied ;  anji 
this  appeal  is  taken  from  that  order  and  from  the  judgment. 
At  the  oral  argument,  counsel  for  plaintiff  made  several  pre- 
liminary motions,  one  of  which  was  to  strike  out  the  state- 
ment on  motion  for  a  new  trial,'  for  reasons  then  stated. 
Inasmuch  as  our  opinion  will  be  based  upon  errors  claimed 
by  counsel  for  appellant  to  appear  upon  the  judgment  roll, 
which  will  necessitate  a  reversal  or  modification  of  the 
judgment,  it  is  unnecessary  to  pass  upon  the  preliminary 
motions.     In    cases    of   this    character    a    judgment   must 
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accord  with,  and  be  waxranted  by,  the  pleadings  of  the 
party  in  whose  favor  it  is  rendered,  and  if  such  is  not  the 
case  the  judgment  is  as  fatally  defective  as  one  not  sus- 
tained by  the  findings  or  verdict.  (Bachman  v.  SepuLveda, 
39  CaL  688.) 

An  objection  that  the  judgment  is  not  authorized  by  the 
pleadings  may  be  taken  upon  the  judgment  roll  alone^ 
whether  there  is  a  statement  on  motion  for  a  new  trial  or 
not.     {Putnam  v.  Lamphier,  36  Cal.  158.) 

Upon  an  appeal  from  a  judgment,  any  error  appearing  in 
the  judgment  roll  may  be  corrected  in  the  appellate  court 
w^ithout  a  statement  on  appeaL  (Klein  v.  Allenbach,  6  Nev. 
162.) 

Let  us  ascertain,  then,  the  full  extent  of  relief  to  which 
plaintiff  was  entitled,  according  to  the  case  made  by  hia 
complaint,  and  for  what  amount  he  could  have  taken  a  valid 
judgment,  if  defendant  had  failed  to  appear  and  answer. 
And  first,  what  is  the  nature  of  this  action  ?  Is  it  an  action 
upon  the  promissory  note  proper,  or  is  it  to  recover,  on  im- 
plied assumpsit,  for  money  paid  by  plaintiff  for  defendant'^ 
use  and  benefit,  as  surety,  in  satisfaction  of  the  note?  I 
think  it  is  the  latter.  Plaintiff  had  no  right  to  bring  any 
other  action,  and  all  the  facts  necessary  to  support  such  an 
one  are  pleaded.  It  is  true  that  there  are  certain  imma- 
terial allegations  which  are  proper  to  be  inserted,  and  are 
material,  in  an  action  upon  a  promissory  note;  but  those 
allegations,  when  considered  with  previous  ones,  cannot  be 
true  in  the  sense  apparently  expressed,  whether  the  action 
was  intended  to  be  upon  the  promissory  note  proper,  or  for 
money  paid  for  defendant's  use  and  benefit. 

That  is  to  say,  plaintiff  having  alleged  that  he  paid  five 
hundred  and  fifty  dollars  and  fifty  cents,  for  and  on  behalf 
of  defendant,  on  account,  of  said  note,  and  in  full  payment  of 
said  note,  principal  and  interest,  it  is  an  insertion  of  mere 
surplusage  to  allege,  in  addition,  ^'that  Epstein  then  in- 
doned,  assigned,  and  delivered  said  note  to  plaintiff;  that 
plaintiff  is  and  ever  since  then  has  been  the  lawful  holder 
and  owner  tliereof,  and  that  no  part  has  been  paid." 

Plaintiff  could  not  be  the   "owner  and   holder,"    after 
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payment^  except  as  evidence  of  the  fact  that  he  has  paid  the 
note.  If,  a  joint  maker,  although  in  fact  only  surety,  he 
paid  the  note  to  Epstein,  it  was  no  longer  negotiable.  Had 
he  passed  it  by  indorsement  to  another,  his  indorsee  could 
not  have  recovered  upon  the  note,  nor  could  plaintiff  re- 
cover upon  it  in  his  own  name.  By  his  payment,  as  alleged, 
to  Epstein,  the  note  was  satisfied  and  became  functus  officio, 
as  to  both  plaintiff  and  defendant.  There  was,  thereafter, 
no  debt  due  from  either  to  Epstein;  but,  by  reason  of 
plaintiff's  payment,  defendant  became  indebted  to  him  for 
the  amount  due  and  paid. 

It  is  said  by  counsel  for  plaintiff  that  '^the  complaint 
being  verified  and  the  defendant  having  failed  to  controvert 
specifically  the  assignment  and  indorsement  to  the  plaintiff, 
his  ownership  thereof  and  non-payment,  the  judgment  must 
be  affirmed  whether  the  statement  be  considered  or  not" 

It  may  be  admitted,  generally,  that  in  an  action  upon  a 
promissory  note,  an  allegation  of  non-payment  is  a  material 
averment,  and  consequently,  in  such  an  action,  should  be 
denied  if  the  fact  of  payment  be  relied  on.  But  here  the 
allegations  are  that  after  payment  had  been  made  to  Epstein 
1)y  plaintiff,  one  of  the  joint  makers,  Epstein  then  assigned 
and  delivered  the  note  to  plaintiff,  and  that  defendant  has 
not  paid  the  same  to  him.  Such  an  allegation,  up<»i  the 
facts  disclosed  by  the  complaint,  falls  of  its  own  weight  and 
requires  no  denial.  Upon  the  facts  stated,  that  plaintiff 
paid  the  note,  principal  and  interest,  to  Epstein,  the  law 
declares  that  defendant  need  not  pay,  and  cannot  be  com- 
pelled to  pay,  the  note  as  such ;  but  that  he  ought  to  pay,  and 
can  be  made  to  pay,  to  plaintiff,  the  amount  due  and  paid 
1>y  hinu 

In  Holliman  v.  Rogers,  6  Tex.  97,  the  court  says:  "It 
will  be  recollected  that  the  notes  sued  on  in  this  case  were 
the  joint  notes  of  the  defendant  Holliman,,  Grace,  and 
O'Neal.  The  record  does  not  disclose  whether  the  two 
last-named  were  securities  of  the  former  or  not  But  to 
put  it  on  the  footing  that  Grace  put  it  on  himself,  in  speak- 
ing of  the  payment  of  the  notes,  which  testimony  was 
ruled   out  by   the  court,   that  he  had   paid   the   notes   aa 
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security  of  Holliman^  such  payment  amounted  to  an  ex- 
tingaishment  of  the  original  liability^  and  no  suit  could  be 
maintained  on  thci  notes  in  the  name  of  either  Grace  or  his 
agent  Rogers.  Grace  would  have  a  right  of  action  against 
Holliman  for  the  money  or  the  amount  paid,  but  not 
founded  on  the  notes,  because  they  had  been  paid  off 
ind  the  debt  secured  by  them  extinguished.  The  right 
of  action  would  have  been  founded  on  an  implied  assumpsit,, 
to  which  there  could  have  been  no  other  party  plaintiff  but 
the  security,  Grace,  who  had  paid  the  money." 

It  has  been  held  in  some  cases  that  when  a  note  has  been 
paid  by  one  who  is  merely  collaterally  interested,  as  an  in- 
dorser,  its  negotiability  is  not  destroyed,  and  the  note 
remains  good  as  against  the  maker.  (Cochran  v.  Wheeler, 
7  K  BL  202;  Ovild  v.  Eager,  17  Mass.  615.)  In  Davis  v. 
Stevens,  10  N.  H.  188,  the  court  comments  upon  those  cases 
thus: 

''Where  a  note  is  taken  up  under  such  circumstances,  it 
is  not,  in  fact,  paid.  An  individual  discharges  his  liability 
as  guarantee  merely,  but  the  general  promise  of  the  note 
remains  unextinguished.  But  such  is  not  this  case.  Here,, 
if  payment  is  made  at  all,  it  is  made  by  a  co-signer.  But 
where  one  of  two  joint  promisors,  who  is  liable  directly 
upon  the  note  for  its  whole  amount,  pays  such  note,  the  note 
is  necessarily  extinguished.  Whenever  he  discharges  him- 
self from  the  note  by  such  payment,  the  payment  goes  to 
the  whole  promise  of  the  note,  and  when  the  entire  promise 
of  the  note  is  met  and  extinguished,  it  cannot  afterwards 
be  revived  as  a  subsisting  contract  against  a  co-signer* 
Xew  rights  and  liabilities  arise  betwixt  the  co-signers,  but 
the  original  contract  is  at  an  end."  (See,  also,  Hopkins  v. 
FarweU  &  Scott,  32  N.  H.  429 ;  Long  et  al  v.  Bamk  of  Cyn- 
ihiana,  1  Little  (Ky.)  291;  Bryant  v.  Smith,  executrix,  10 
CusL  171 ;  Pray  v.  Maine,  7  Id.  253 ;  Stevens  d  Fillet  v» 
Ifest  dk  Hamilton,  1  Howard  (Miss.)  310 ;  Smith  v.  Johnson,. 
23  Cal.  M ;  2  Pars,  on  Notes  and  Bills,  237.) 

ITpQtt  the  facts  stated  in  the  complaint,  plaintiff  was  en- 
titled to  maintain  an  action  of  implied  assumpsit  for  the 
smoont  paid,  but  he  could  not  sustain  an  action  upon  the 
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note.     We  think  it  appears  upon  the  judgment-roll  that  the 
court  erred  in  giving  judgment  for  any  sum  greater  than 
the  amount  paid  by  plaintiff  in  satisfaction  of  the  note,  to 
wit,  five  hundred  and  fifty  dollars  and  fifty  cents,  together 
with  legal  interest  thereon  from  the  date  of  payment  until 
judgment.     This   conclusion   necessarily   follows  from   the 
allegations  contained  in  the  complaint,  and  the  consequent 
legal  conclusions  of  a  total  satisfaction  of  the  note  and  ex- 
tinguishment of  the  debt  arising  therefrom.     The  law  im- 
plies a  promise  on  the  part  of  defendant  to  repay  plaintiff, 
but  it  does  not  imply  a  promise  to  pay  him  any  interest 
beyond  ten  per  cent  per  annum,  the  legal  rate  allowed  by 
the  statute  in  such  cases.     That  provides  that  parties  may 
agree  in  writing  for  the  payment  of  any  rate  of  interest 
whatever  on  money  due,  or  to  become  due,  on  any  contract, 
and  when  there  is  no  express  contract  in  writing  fixing  a 
different  rate  of  interest,  interest  shall  be  allowed  at  the 
rate  of  ten  per  cent,  per  annum.     If  there  was  any  contract 
or  agreement  in  writing  between  plaintiff  and  defendant 
that  plaintiff  should  receive  more  than  the  legal  rate  of  in- 
terest, that  fact  should  have  been  pleaded,  and  in  the  ab- 
sence  of  such   allegation,  he  was  not  entitled  to  receive 
interest  in  excess  of  ten  per  cent  per  annum  from  the  date 
of  payment.     The  only  error  complained  of,  and  the  only 
one  shown,  even  though  we  should  examine  the  statement, 
is  that  judgment  was  rendered  for  a  higher  rate  of  interest 
than  the  law  allows.     Under  such  circumstances,  it  is  proper 
that  the  judgment  be  modified.     The  court  below  is  directed 
to  so  modify  the  judgment  herein  as  to  allow  the  plaintiff 
the  sum  of  five  hundred  and  fifty  dollars  and  fifty  cents,  to- 
gether with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum  from  the  dates  of  payment  until  judgment,  and  legal 
interest  upon  said  sum  of  five  hundred  and  fifty  dollars  and 
fifty  cents  from  date  of  judgment  until  it  is  paid,  together 
with  costs  of  suit,  all  in  gold  coin  of  the  United  States ;  and 
as  so  modified  the  judgment  will  stand  affirmed.      The  plain- 
tiff will  pay  the  costs  of  appeal. 
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[No.  978.] 

CEKESA  GEREMIA  et  at.,  Respondents,  v.  JAMES 

MAYBERRT,  Appellant. 

RaiM  An  TO  CONTLXCT  AKD  WftlGHT  OF   EYIDXHCI  BKTOBCED. 

CoimACT — CoLLATDAL  Btidbncb  Inaomisbiblb. — When  there  Is  a  conflict 
of  eTidence  as  to  whether  plaintiff  was  to  receiye  one  dollar  and  ninety 
cents  or  two  dollars  per  cord  for  enttinff  wood:  Held,  that  testimony 
that  defendant  let  contracts  to  other  parties  for  ons  dollar  and  ninety 
cents  per  cord  was  Inadmissible. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 

Boardman  &  Varian,  for  Appellant: 

A.  C.  Ellis,  for  Respondent : 

By  the  Court,  Beattt,  C.  J. : 

Plaintiffs  in  this  case  sue  for  a  balance  claimed  to  be  due 
on  a  contract  for  cutting  wood.  It  is  alleged  in  the  com* 
plaint  that  the  contract  price  was  two  dollars  per  cord. 
Defendant  admits  that  the  larger  part  of  the  wood  was  cut 
under  a  contract  for  two  dollars  per  cord,  but  alleges  that 
eleven  thousand  cords  and  upwards  were  cut  at  an  agreed 
price  of  one  dollar  and  ninety  cents.  Upon  this  issue  the 
jury  found  for  the  plaintiffs,  allowing  two  dollars  per  cord 
for  all  the  wood  cut 

Defendant  moved  for  a  new  trial  upon  the  grounds,  first, 
that  the  finding  of  the  jury  as  to  the  contract  price  was 
contrary  to  the  evidence;  and  second,  that  the  court  had 
erred  in  excluding  certain  evidence  offered  by  the  defendant 
for  the  purpose  of  proving  his  side  of  the  issue. 

The  motion  for  a  new  trial  was  overruled,  and  the  de- 
fendant, on  appeal  from  that  order  and  from  the  judgment, 
relies  entirely  upon  the  two  grounds  stated  in  support  of 
his  motion  for  a  new  trial. 

As  to  the  first  ground  we  can  only  say  that,  although  the 
district  court  might  have  been  justified  in  setting  aside  the 
Tcrdict  upon  the  ground  that  it  was  against  the  preponder- 
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ance  of  the  evidence,  there  is  no  such  decided  preponderance 
against  it  as  to  authorize  this  court  to  Interfere.  The  find- 
ing in  question  is  fully  supported  by  the  testimony  of  one 
of  the  plaintiffs.  He  is  flatly  contradicted  by  the  defendant 
and  the  agent  of  the  latter.  The  apparent  weight  of  the 
testimony,  as  presented  by  the  statement  of  the  case,  is 
certainly  against  the  verdict;  but  this  is  the  most  that  can 
be  said  of  it,  and  it  is  settled  by  a  long  line  of  decision  in 
this  court  that  we  cannot  reverse  the  finding  of  a  jury  on 
the  ground  that  it  is  against  evidence,  unless  the  prepon- 
derence  against  it  is  so  great  as  to  satisfy  us  that  there  was 
either  an  absolute  mistake  on  the  part  of  the  jury,  or  that 
they  acted  under  the  influence  of  prejudice,  passion  or  cor- 
ruption. (See  4  Nev.  166,  304,  395 ;  5  Id.  415,  281 ;  6  Id. 
203,  215;  9  Id.  67;  11  Id.  96.) 

The  mere  fact  that  the  defendant  was  corroborated  by  his 
agent  in  his  contradiction  of  plaintiffs'  testimony  is  not 
sufficient  to  satisfy  us  that  the  finding  of  the  jury  was  the 
result  of  mistake,  passion,  prejudice  or  corruption. 

As  to  the  second  point,  the  alleged  error  of  the  court 
consisted  in  the  rejection  of  defendant's  offer  to  prove  that 
he  had  made  a  number  of  contracts  with  third  parties  for 
cutting  wood  from  the  same  tract  from  which  plaintiffs  cut 
the  eleven  thousand  and  odd  cords  in  dispute,  and  that  the 
highest  price  paid  to  such  third  parties  was  a  dollar  and 
ninety  cents  per  cord. 

We  do  not  think  the  court  erred  in  excluding  this  testi- 
mony. Its  only  tendency  was  to  prove  that  others  were 
willing  to  cut  wood  at  that  rate ;  it  had  no  tendency  to  prove 
that  these  plaintiffs  had  agreed  to  do  so.  It  is  argued  with 
some  plausibility  that  if  others  were  willing  to  cut  wood  at 
a  dollar  and  ninety  cents  on  section  14,*  that  fact  renders  it 
improbable  that  defendant  would  have  agreed  to  pay  plaintiffs 
two  dollars  for  cutting  wood  on  the  same  section,  and  hence 
that  the  evidence  ought  to  have  been  admitted  for  the  pur- 
pose of  sustaining  the  direct  testimony  of  defendant  and  his 
witnesses  and  of  enabling  the  jury  to  determine  as  to  its 
credibility. 

It  is  easy  to  conceive  of  a  case  in  which  evidence  of  this 
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eharacter  would  have  great  weight  and  in  which  it  might 
materiallj  assist  in  arriving  at  a  correct  solution  of  the 
matter  in  dispute.  But  the  rule  of  evidence  is  against  the 
admission  of  proof  of  collateral  facts  for  the  purpose  is- 
dicated  (1  Or.  Ev.,  sec  52),  and  it  has  been  applied  in  cases 
in  which  it  might  have  been  rdaxed  with  greater  propriety 
and  safety  than  in  cases  like  this. 

In  Hollingham  v.  Head,  4  Com.  B.  N.  S.  388,  the  de- 
fendant was  sued  for  the  price  of  a  quantity  of  artificial 
manure.  His  defense  was  that  he  was  not  to  pay  for  it  un- 
less it  proved  to  be  equal  to  Peruvian  guano.  It  was  shown 
that  the  manure  was  worthless;  and,  for  the  purpose  of 
eorroborating  his  testimony  as  to  the  terms  of  the  contract, 
the  defendant  offered  to  prove  that  the  plaintiff  had  made 
sales  to  other  persons,  agreeing  that  he  was  not  to  be  paid 
unless  the  manure  proved  to  be  equal  to  Peruvian  guano. 
That  case  was  stronger  than  this,  for  the  reason  that  the 
'offer  there  was  to  prove  what  the  plaintiff  had  consented  to, 
while  in  this  case  the  offer  was  to  prove  what  had  been  done 
by  third  parties.  The  court^  however,  excluded  the  testi- 
mony and  upheld  the  rule  up<m  the  ground  that  the  admission 
of  such  speculative  evidence  would  be  fraught  with  great 
danger;  in  other  words,  that  it  would  do  more  harm  than[ 
good  in  the  long  run. 

There  is  a  special  reason  why  counsel  for  appellant  con- 
tends that  he  should  have  the  advantage  of  a  different  rule 
in  this  case.  One  of  the  plaintiffs'  witnesses  testified  that 
he  had  a  contract  for  cutting  on  section  14  for  two  dollars  a 
cord,  and  it  is  argued  that  defendant  was  entitled  to  intro- 
duce evidence  of  the  same  character.  It  is  a  sufficient 
answer  to  this  to  say  that  the  testimony  referred  to  was  not 
drawn  out  by  the  plaintiff,  but  by  the  defendant  on  cross- 
examination. 

We  find  no  error  in  the  judgment  or  order  appealed  fronii 
and  they  are  theref <^e  affirmed. 
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[No.  075.] 

THE  STATE  OF  NEVADA  bx  kbl.  KEYSER  &  ELROD^ 
Relatobs,  v.  J.  F.  HALLOCK,  STATE  CONTROL- 
LER, Respoistdent. 

Act  to  Establish  Stats  Astlum  UNCoirsTiTUTtoirAL. — ^The  act  entitled  "An 
act  to  establish  and  maintain  a  state  asylnm  for  the  indigent  poor 
and  maimed  of  this  state*'  (stat.  1879,  142),  is  in  plain  conflict  witli. 
section  Z,  art.  18,  of  the  constitution. 

IDBM — ^RspBAL  OF  Statutss. — ^Whcn  the  proTlslons  of  an  nnconstitational 
act  attempt  to  repeal  a  former  statute:  Bet4,  that  the  repealing  clause 
falls  with  the  act 

Application  for  mandamus. 
The  facts  appear  in  the  opinion. 

B.  H.  Taylor  and  H.  R.  WhUehUl  for  Relators. 

L  The  act  approved  March  17,  1879,  is  constitutional. 
(Sees.  1,  3,  art  XIII;  Sec.  2,  Art.  XVIL,  of  Con.;  Devlin 
V.  Coleman,  60  K  Y.  581;  Exline  v.  Smith.  5  Cal.  112.) 

II.  The  ccmstitation  must  be  so  construed  as  to  give 
effect  to  all  of  its  provisions.  (State  v.  Scott,  9  Ark.  (4 
Eng.)  277,  282 ;  State  v.  Dayton  T.  R.  Co.,  10  Nev.  160.) 

III.  The  contemplated  asylum  is  an  institution  required 
by  the  public  good.  The  legislative  dictum  upon  that  sub- 
ject shuts  out  all  debate.  The  court  must  look  to  the  words 
of  the  instrument,  and  say  ita  lex  scripta  est.)  People  v. 
Morrelh  21  Wend.  584 ;  State  v.  Scott,  9  ArL  276 ;  1  Story 
on  Constitution,  sec.  425 ;  Hohnan  Heirs  v.  JB.  of  Norfolk,  12 
Ala.,  E.  S.  418 ;  Maize  v.  State,  4  Ind.  344;  Com.  v.  McWiU 
liam^,  11  Penn.  St  (1  J.)  70;  Bourland  v.  Hildreth,  26  Cal* 
180;  Stock.  &  Y.  R.  R.  Co.  v.  Stockton,  41  Id.  168.) 

IV.  All  presumptions  are  in  favor  of  the  validity  of  legis- 
lative enactments.  (State  v.  Brennan's  Liquors,  25  Conn» 
288 ;  Hartford  Br.  Co.  v.  Union  Ferry  Co.,  29  Id.  227 ;  Maize 
v.  State,  4  Ind.  344 ;  Brown  v.  Buzan,  24  Id.  196 ;  Oroesch 
v.  State,  42  Id.  647 ;  Lucas  v.  Commissioners  Tip.  Co.,  44  Id. 
530 ;  Taylor  v.  Flint,  35  Ga.  124 ;  Armstrong  v.  Jones,  34  Id* 
309 ;  Adam  v.  Howe,  14  Mass.  340 ;  Ex  parte  McCollom,  1 
Cowen,  564 ;  Clark  v.  People,  26  Wend.  605 ;  Neivell  v.  Peo- 
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pie,  7  2^.  T.  109 ;  Lane  v.  Dorman,  3  Scam.  240 ;  Emerick  v» 
Harris,  1  Binn.  416 ;  Com.  v.  Smith,  4  Id.  123 ;  Com.  v.  Mc- 
WUUams,  11  PeniL  St.  70 ;  Fanner  and  Mec.  Bank  v.  Smithy 
3  Serg.  &  R.  73 ;  Fletcher  v.  Peck,  6  Cranch,  128 ;  Gibbons  v.. 
Ogden,  9  Wheat  187 ;  Hobari  v.  /S^wp.  Bi/Wc  Co.,  17  Gal.  30 ;. 
Stock.  &  7m.  22.  iZ.  Co.  v.  Stockton,  41  Id.  159 ;  il«&  v.  Parfc- 
ingon,  6  Nev.  36.) 

Y.  When  an  act  of  the  legislature  is  assailed  as  uncon' 
stitntional,  the  objector  assumes  the  burden  of  showingp 
either  that  it  is  an  exercise  of  authority  not  legislative  in  its- 
nature,  or  that  it  is  inconsistent  with  some  provision  of  the 
federal  or  state  constitution.  (Dorman  v.  State,  34  Ala^ 
X.  S.  231;  Hobart  v.  Supervisors,  17  Cal.  30;  Cohen  v. 
Wright,  22  Id.  308;  Bourland  v.  Hildreth,  26  Id.  183.) 

The  following  authorities  are  also  referred  to  as  bearing^ 
upon  the  different  points  made  for  relators.  (Roosevelt  v. 
Goddard,  52  Barb.  533 ;  People  v.  Bennett,  54  Barb.  480 ; 
McComber  v.  New  York,  17  Abb.  Pr.  35 ;  Settle  v.  Van  Ev* 
rea,  49  N.  Y.  280 ;  Buckingham  v.  Davis,  9  Md.  328 ;  Manlj; 
V.  State,  7  Md.  147 ;  Ex  parte  McCoUom,  1  Cowen,  564 ;  Ken- 
dallY.  Kingston,  6  Mass.  532 ;  Tyler  v.  People,  8  Mich.  320j 
Tabor  v.  Cook,  16  Id.  322.) 

M.  A.  Murphy,  Attorney  Oeneral,  for  Respondent: 
I.  It  was  the  intention  of  the  constitution  that  the  law 
should  be  so  framed  that  the  unfortunates  should  be  pro- 
vided for  within  the  counties  where  they  resided,  in  order 
to  meet  the  requirements  of  that  class  of  unfortunates  men- 
tioned in  sec.  3  of  art.  XIII.  of  our  constitution.  (Sec.  374^ 
et  seq.  C.  L.  Nev.,  vol.  2.) 

n.  The  words  shall  provide,  used  in  sec.  3  of  art.  XIII.  ^ 
are  mandatory.  (Sedgwick  on  C.  &  S,,  317,  note  Cons.  Pro. ; 
Id.  375,  "may  and  shall." 

III.  The  act  is  unconstitutional,  because  it  is  in  con- 
flict with  section  8  of  the  declaration  of  rights.  (Cooley  on 
Cons.  Lim.  339 ;  In  the  matter  of  Janes,  30  How.  Pr.  Rep. 
446;  65  Me.  120.) 

IV.  The  county  commissioners  are  the  creatures  of  the 
statutes,  and  are  possessed  of  no  power  to  deprive  a  person 
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of  his  liberty;  neither  can  the  legislature  confer  upon  a 
county  physician  and  chairman  of  lie  board  of  county  com- 
missioners judicial  powers  to  deprive  a  person  of  his  liberty 
without  due  process  of  law.     (65  Maine,  120.) 

V.  If  there  is  a  doubt  in  the  minds  of  the  judges,  the 
written  constitution  should  have  the  benefit  of  the  doubt 
(Cooley  on  Cons.  Lim.  73;  People  v.  Lynch,  51  Cal.  25.) 

YI.  As  to  conflict  between  different  section,  the  whole 
instrument  to  be  examined.     (Cooley's  Cons.  Lim.  57-59.) 

VII.  Section  3  of  article  XIII.  in  express  terms  makes  it 
obligatory  upon  the  counties  to  support  the  class  therein 
named  within  the  territorial  limits  of  each  county.  The 
presumption  is  that  the  people  designed  that  it  should  be 
exercised  in  that  mode  only.     (Cooley's  Con.  Lim.  78.) 

By  the  Court,  Beatty,  C.  J. : 

This  is  a  petition  for  a  writ  of  mandamus  to  compel 
the  respondent,  who  is  state  controller,  to  draw  his  war- 
rant in  favor  of  the  petitioners  for  the  amount  of  a  duly 
allowed  claim  on  the  fund  created  by  an  act  of  the  last 
legislature,  approved  March  17,  1879,  and  entitled  "an 
act  to  establish  and  maintain  a  state  asylum  for  the  in* 
digent  poor  and  maimed  of  this  State." 

The  case  has  been  submitted  upon  demurrer  to  the 
petition  and  upon  a  stipulation  as  to  the  facts  which 
present  but  one  question  for  decision,  and  that  is  as  to 
the  constitutionality  of  the  act  referred  to.  If  the  act  is 
held  valid  the  writ  is  to  issue,  if  not  the  proceeding  is 
to  be  dismissed. 

Eespondent  does  not  question  the  correctness  of  peti- 
tioners' proposition  that  "when  an  act  of  the  legislature 
is  assailed  as  unconstitutional  the  objector  assumes  the 
burden  of  showing  either  that  it  is  an  exercise  of  au- 
thority not  legislative  in  its  nature,  or  that  it  is  incon- 
aistent  with  some  provision  of  the  federal  or  state  con- 
situtions."  He  admits  also  that  all  presumptions  are  in 
favor  of  legislative  enactments,  -  and  that  the  act  in  ques- 
tion must  stand  unless,  as  he  undertakes  to  show,  it  is 
in  plain  and  palpable  conflict  with   section   3   of  article 


April,  1879.]    State  of  Nbvaixa  v.  Haixoox.  205 


Opinion  of  the  Court — Beatty,  C.  J. 


XIIL  of  the  state  constitution^  which  reads  as  follows: 
^'Section  3.  The  respective  counties  of  the  state  fehall  pro- 
yide,  as  may  be  prescribed  by  law,  for  those  inhabitants 
who  by  reason  of  age  and  infirmity  or  misfortunes  may  have 
claim  upon  the  sympathy  and  aid  of  society." 

The  nature  of  the  act  under  which  petitioners  claim  i& 
veiy  clearly    indicated    by    its  titla     It    creates    a    state 
asrlum  for   paupers,    and   repeals   the   law   under   which 
,  hitherto  the  respective   counties   of   the   state   have  been 
compelled  to  relieve  their  own  poor.     The  trustees  of  the 
state  asylum   are   required   to   receive    and    support    any 
person  who  is  certified  by  the  chairman  of  the  board  of 
eoimty  commissioners  and  the  county  physician  to  be .  a 
bona  fide  resident  of  their  country,  and  from  the  infirm- 
ities of  age  or  other  sufficient  cause,  unable  to  support 
himself,   and   without  the  means   of   support     (Sec    7.) 
This  is  the  substance  of  the  act,  and  its  scope  and  opera- 
tion are  manifest     It  deprives  respective  counties  of  the 
means  of  providing  for  their  own  poor,  and  transfers  all  the 
paupers  in  the  state  to  one  establishment,  where  they  are  to 
be  maintained  at  the  charge  of  the  whole  people.     The  re- 
pugnance of  such  provisions  to  the  policy  declared  in  the 
section  of  the  constitution  above  quoted  is  too  obvious  to 
require  comment,  for  the  meaning  of  that  section,  whether 
read  by  itself  or  in  connection  with  other  sections  which 
are   supposed    by    counsel    for    petitioners    to    control    or 
modify  it,  is  perfectly  clear.     "Those  inhabitants  who,  by 
reason  of  age,  etc.,  may  have  claim  upon  the  sympathy  and 
aid   of  society"  is   merely   an    euphemism  for  "paupers,'^ 
and  to  "provide  for"  paupers  is  to  feed  and  clothe  and 
house  them.     This  is  what  the  people  in  framing  our  con- 
stitution have  said  that  the  respective  counties  shall  do,  and 
this  is  exactly  what  the  legislature  has  undertaken  to  say  the 
state  shall  and  the  counties  shall  not  do.  •  This  being  so, 
there  can  be  no  doubt  that  the  act  is  void.     It  is  true  that 
the  constitution  does  not  expressly  inhibit  the  power  which 
the  legislature  has  assumed  to  exercise,  but  an  express  in- 
hibition is  not  necessary.     The  affirmation  of  a  distinct 
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policy  upon  any  specific  point  in  a  state  constitution  im- 
plies the  negation  of  any  power  in  the  legislature  to  estab- 
lish a  different  policy.  "Every  positive  direction  contains 
an  implication  against  anything  contrary  to  it  which  would 
frustrate  or  disappoint  the  purpose  of  that  provision.  The 
frame  of  the  government,  the  grant  of  legislative  power 
itself,  the  organization  of  the  executive  authority,  the 
-erection  of  the  principal  courts  of  justice,  create  implied 
limitations  upon  the  law-making  authority  as  strong  as 
though  a  negative  was  expressed  in  each  instance.''  {Peo- 
ple V.  Draper,  16  N.  Y.  644.)  The  presumption  is  always 
that  the  positive  provisions  of  a  constitution  are  mandatory 
and  not  merely  directory  (Cooley's  Con.  Lim.  78,  79),  and 
there  is  nothing  to  overthrow  this  presumption  with  re- 
spect to  the  provisions  under  discussion.  On  the  contrary 
it  is  strongly  supported  by  the  consideration  that  section  3 
of  article  13  of  our  constitution  simply  engrafts  upon  our 
fundamental  law  a  policy  with  respect  to  pauperism  which 
has  prevailed  in  England  and  this  coimtry  for  more  than 
three  centuries — the  policy  of  local  relief  for  local  neces- 
sities. With  the  wisdom  of  this  traditional  policy  we  have 
nothing  to  do,  and  we  only  refer  to  its  long  prevalence  as  a 
proof,  if  proof  were  needed,  that  the  framers  of  our  con- 
stitution knew  what  they  were  about  in  adopting  the  section 
in  question  and  meant  what  they  have  said. 

But  counsel  for  petitioner  contend  that  section  1  of  Arti- 
cle 13,  controls  or  modifies  the  construction  and  opera- 
tion of  section  3.  Section  1  reads  as  foUws:  "Institutions 
for  the  insane,  blind,  and  deaf  and  dumb,  and  such  other 
benevolent  institutions  as  the  public  good  may  require,  shall 
be  fostered  and  supported  by  the  state,  subject  to  such  reg- 
ulations as  may  be  prescribed  by  law," 

The  substance  of  the  argument  on  this  point,  if  we  have 
correctly  apprehended  it,  is  as  follows :  The  passage  of  the 
act  in  question  is  equivalent  to  a  solemn  declaration  by  the 
legislature  that  a  state  asylum  for  the  poor  of  the  state  is 
a  benevolent  institution  which  the  public  good  requires; 
;such  declaration  by  the  legislature  is  conclusive  upon  the 
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courts,  therefore  this  is  an  institution  which  the  state  is 
enjoined  bj  section  1  to  foster  and  support,  and  conse* 
quently  section  3  must  receive  some  construction  which  will 
not  defeat  the  legitimate  operation  of  section  1,  to  which 
this  act  simply  gives  effect. 

It  is  a  mistake,  however,  to  assume  that  the  judgment  of 
the  legislature,  no  matter  how  deliberately  or  solemnly  ex- 
pressed, that  a  state  asylum  for  the  poor  is  an  institution 
reqiiired  by  the  public  good,  is  conclusive  upon  any  one,  if 
it  is  true  that  the  people  have  declared  in  the  constitution 
that  the  public  good  requires  paupers  to  be  supported  by 
their  respective  counties.  And  since  it  is  clear  that  such  a 
declaration  has  been  incorporated  into  the  fundamental 
law,  the  whole  argument,  based  upon  the  conclusiveness  of 
the  legislative  declaration,  falls  to  the  ground.  In  this 
view  the  two  sections  have  a  perfectly  harmonious  operation. 
The  state  is  enjoined  by  section  1  to  foster  and  support 
institutions  for  the  public  good.  By  section  3  it  is  de- 
clared that  the  public  good  requires  paupers  to  be  supported 
by  their  respective  counties ;  the  case  of  paupers  is  specifically 
excepted  from  the  rule  in  relation  to  other  classes  of  un- 
fortunates. 

There  is  also  another  view  in  which  the  two  sections  may 
be  perfectly  reconciled.  Institutions  for  the  insane,  deaf 
and  dumb,  and  blind  are  required  by  the  public  good  in  a 
sense  wholly  different  from  any  in  which  asylums  for  pau- 
pers can  be  said  to  be  for 'the  public  good.  Society  looks 
to  no  ulterior  or  contingent  advantage  from  the  support  of 
the  poor.  They  are  supported  for  their  own  good  exclu- 
sively, and  simply  because  humanity  impels  us  to  relieve 
their  necessities.  It  is  different  with  respect  to  the  insane, 
the  deaf  and  dumb,  and  blind.  If  an  insane  man  id  restored 
to  his  reason  by  treatment  in  an  asylum,  there  is  a  positive 
gain  to  the  community ;  if  he  is  incurable,  there  is  a  nega- 
tive advantage  to  the  public  in  keeping  him  under  restraint, 
and  so  preventing  him  from  doing  mischief.  The  blind 
and  deaf  and  dumb  may  be  educated  and  trained  in  insti- 
tntions  specially  adapted  for  the  purpose  into  useful  and 
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self-supporting  citizens — a  double  advantage  to  the  com- 
munity^ in  making  them  contributors  to  the  general  good^ 
instead  of  leaving  them  as  a  burden  on  others.  Institutions 
founded  with  these  objects  are,  therefore,  ih  an  emphatic 
sense,  for  the  public  good,  as  contradistinguished  from  the 
good  of  mere  objects  of  charity.  The  state  orphans'  home 
is  an  instance  of  this  sort  of  institution.  The  object  in  that 
case  is  not  merely  to  clothe  and  feed  the  orphan  children — 
the  wards  of  the  state — ^but  to  rescue  them  from  the  dan- 
gers of  neglect,  to  educate  them  and  make  them  useful  mem- 
bers of  society,  instead  of  exposing  them  to  the  dangers  of 
falling  into  the  class  of  depredators  and  malefactors. 

It  thus  appears  that  there  are  two  distinct  views  in  which 
sections  1  and  3  of  article  13  are  perfectly  harmonious;  but 
there  is  no  possible  interpretation  of  the  latter  which  will 
harmonize  with  this  act. 

There  is  still  another  argument  of  counsel  to  be  noticed. 
They  say  the  legislature  undoubtedly  had  the  power  to  re- 
peal the  ^^act  relating  to  the  support  of  the  poor,"  ap- 
proved November  29,  1861  (C.  L.,  sees.  3749  to  3759),  and 
they  have  done  so  (sec.  11  of  this  act.).  It  is  the  same^^ 
therefore,  as  if  there  never  had  been  any  act  prescribing 
the  mode  by  which  the  respective  counties  should  provide 
for  their  poor,  and  they  ask:  '^If  the  act  of  1861  had 
never  existed^  would  not  the  legislature  have  had  a  right 
under  section  1  of  article  13  to  pass  the  law  of  1879  ?" 
We  answer  unhesitating  that  they  could  not  It  would  be 
a  strange  doctrine  that  the  legislature,  by  neglecting  to  do 
what  the  constitution  positively  enjoins,  could  thereby  gain 
the  right  to  do  what  it  impliedly  forbids. 

Wo  wish  to  add  in  this  connection  that  in  our  opinion 
the  act  of  1861  is  not  repealed.  The  power  of  the  legisla- 
ture to  repeal  a  law  enacted  for  the  purpose  of  carrying 
into  effect  a  proviBi<»i  of  the  constitution,  without  at  the 
same  time  passing  some  other  law  to  make  it  effective,  is  a 
question  that  need  not  be  discussed.  It  is  sufficient  for  the 
purposes  of  this  case  to  say  that  it  cannot  be  presumed  the 
legislature  would  have  repealed  the  law  of  1861  without 
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they  bad  thought  this  act  to  be  a  sufficient  substitute  there- 
for; and  since  we  are  constrained  to  hold  the  principal  pro- 
visions of  this  act  unconstitutional,  it  follows  that  the  re- 
pealing clauses  must  fall  with  the  rest.  (Coolej,  Con.  Lim.. 
178.) 
The  petition  for  mandamus  is  dismissed* 


[No.  982.1 

THE  STAT]^  OF  NEVADA,  Appbllant,  v.  D.  H.  HAS- 
KELL BT  AL.,  EeSPOITOENTS. 

Quo  WAXSAMTO — ^TOLI.  BOAD   FlULNCHISa — ^ABAKDONMBKT— BUEDKN  OF  PBOOF^ 

— ^Wlien  th«  pletfSfngs  admit  that  the  parties  owning  a  toll-road  fran- 
chise hare  a  good  title,  and  the  proceeding  to  have  the  franchise  for- 
feited is  hased  solely  npon  a  claim  of  abandonment  or  forfeiture,  the 
ftlllrmatlTe  of  the  issae  and  the  burden  of  proof  Is  on  the  State. 

Apfeax  from  the  District  Court  of  the  Eight  Judicial 
District,  Esmeralda  county. 

The  facts  appear  in  the  opinion.  ; 

Jf.  A.  Mvrphy  and  Wells  &  Stewart,  for  Appellant. 

When  an  information  in  the  nature  of  quo  warranto  i& 
filed  a|?ainst  a  party,  the  onus  of  proof  is  upon  him,  not 
upon  the  informant  (Angel  &  Ames  on  Corp.,  734,  749, 
751,  756;  15  Johnson,  358.) 

Robert  M.  GlarJce  and  N.  Soederherg,  for  Respondent 

The  judgment  of  the  lower  court  is  right.  The  burden. 
of  proof  was  upon  the  state  to  establish  the  forfeiture  al- 
leged in  the  complaint,  not  upon  defendants  to  prove  a. 
negative.  C.  L.  Nev.  392-394;  State  v.  Brown,  34 
Miss.  688;  2  Doug.  Mich.  359;  High's  Ex.  L.  Eem.  720. 
725.) 

By  the  Court,  Bbatty,  0.  J. : 

This  is  a  proceeding  by  information  in  the  nature  of  a 
quo  warranto  instituted  by  the  district  attorney  of   Es-^ 

Ner.  Vol.  XIV.— 14. 
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lueralda  county  for  the  purpose  of  having  a  toU-road  f ran- 
'  chise  declared  forfeited. 

The  complaint  alleges  the  grant  of  the  franchise  in  1862 
.  and  its  acceptance  and  enjoyment  until  1869,  at  which  time 
it  is  charged  the  defendants  abandoned  the  road  and  ceased 
for  a  period  of  eight  or  nine  years  to  keep  it  in  repair.  The 
answer  denies  the  alleged  abandonment,  and  denies  that 
there  was  any  neglect  to  repair  suJflScient  to  work  a  forfeiture. 

When  the  case  was  called  for  trial  the  district  attorney 
declined  to  offer  any  testimony,  and  judgment  was  there- 
'.upon  entered  in  favor  of  the  defendants.  Prom  the  judg- 
ment so  entered  the  state  appeals.  Only  one  question  is 
involved  in  the  case,  and  that  is  as  to  the  burden  of  proof 
under  the  pleadings. 

The  general  rule  in  cases  of  this  character  is  that  the 
person  claiming  the  franchise  must  plead  and  prove  a  good 
title  thereto,  and  that  the  state  is  bound  to  prove  nothing; 
Jbut  when,  as  in  this  case,  it  is  admitted  that  the  defendant 
has  had  a  good  title,  apd  the  only  ground  of  the  proceeding 
is  a  claim  of  abandonment  or  forfeiture,  the  affirmative  of 
the  issue  and  the  burden  of  proof  is  on  the  state. 

Proceedings  upon  qiu)  warranto  and  information  in  the 
nature  thereof  are  regulated  by  statute  in  this  state  (C.  L., 
sees.  389  to  415),  and  it  is  therein  provided  (sec.  394)  that 
the  issues  are  to  be  tried  as  in  other  civil  cases.  This  be- 
ing so,  it  follows  that  the  state,  like  any  other  party  relying 
'  on  a  forfeiture  or  an  abandonment,  must  prove  its  case. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  967.1 

THE  STATE  OF  NEVADA,  Eespootbnt,  f>.  ROBERT 

FRAZER,  Appellant. 

'Cbiminal  Law — Homicidh— JusTiricATioN. — Where  there  Is  any  testimony 
to  support  the  plea  of  justifiable  homicide,  the  court  has  no  right  to 
withdraw  that  question  from  the  jury.  A  refusal  to  Instruct  the  tury 
thereon :  Beld,  erroneous. 

^Umu — REMAnKB  OF  CouBT. — ^Tho  oourt,  before  charging  the  jury,  said  to 
prisoner's  counsel:    **That  the  theory  of  the  defense  was  based  upon  th* 
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proposition  that  the  defendant,  at  the  time,  was  laboring  under  an 
aberration  of  mind,  and  therefore  not  responsible;  that  this  was  clearl.r 
dlsproTen  by  the  statement  of  the  defendant  himself,"  etc. :  Held^ 
Improper. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
Pistrict^  Lincoln  County. 

The  facts  are  stated  in  the  opinion. 

F.  M.  Huffaher,  for  Appellant. 

I.  The  instructions  given  by  the  court  were  erroneous.. 
(State  V.  Duify,  6  Nev.  139.) 

n.  The  oral  remarks  of  the  court  in  the  presence  of  the 
jury  were  improper.  They  amounted  to  an  instruction 
upon  the  facts,  and  were  in  violation  of  sec  12^  art.  6  of 
the  state  constitution.  (People  v.  Bonds,  1  Nev.  35 ;  State 
▼.  Earkin,  7  Nev.  381 ;  People  v.  Ah  Fong,  12  Cal.  347.) 

A.  B.  &  W.  J.  O'Dougherty,  and  Stone  &  HUes,  also  for 
Appellant 

M,  A,  Murphy,  Attorney-General,  for  Respondent. 

By  the  Court,  Leonakd,  J. : 

Appellant  was  indicted  for  the  crime  of  murder,  and  con- 
victed of  manslaughter.  He  was  sworn  as  a  witness  in  bis 
own  behalf,  and  testified  as  follows : 

"On  the  day  of  the  trial  with  the  Floral  Springs  Water 
Company,  Mr.  Donahue  (the  deceased)  gave  in  false  tes- 
timony against  my  wife,  and  slandered  her  in  court.  After 
going  home  she  took  it  very  bad  to  heart,  and  seemed  to  be 
verv  sick.  I  told  her  'not  to  mind  that;  the  first  time  I 
saw  Donahue  that  I  would  speak  to  him.'  Having  occasion 
to  go  down  town,  she  asked  how  long  it  would  be  before  I 
would  be  back.  I  told  her  perhaps  twenty  minutes  or  a 
half  hour.  *  *  ♦  I  went  down  town.  I  saw  Mr,  New- 
ton sitting  on  a  dry  goods  box  in  front  of  Alexander's.  I 
sat  down  beside  him.  We  got  into  conversation.  *  *  ♦ 
I  looked  up  and  saw  Mr.  Donahue  coming  down  the  west 
side  of  Main  street.     I  walked  across  the  street,  and  just 
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as  Donahue  got  to  the  south  door  of  Schusterich's  saloon^ 
I.  told  him  I  would  like  to  speak  to  him.  Instead  of  his 
coming  direct  to  me  he  kept  on  the  sidewalk,  shoved  his 
hand  into  his  pocket  and  came  around  the  horses'  heads  of 
the  team  that  was  standing  there  in  front  of  Matt  Schus- 
terich's  saloon.  Says  he :  ^What  do  you  want  ? '  I  asked 
him  *if  he  thought  it  was  right  to  swear  false  in  the 
court-house  and  slander  a  woman ;'  and  I  think  I  said 
^making  her  a  laughing-stock  through  the  town.'  Says  he: 
*Do  you  believe  it  ? '  Says  I :  TTou  take  time  till  I  tell  you 
the  tale  out'  Says  he :  *Do  you  believe  it  ? '  I  said  that  *I 
knew  it'  And  with  the  implement  that  he  had  in  his  hand 
he  struck  me  at  that  very  instant  I  could  not  see,  but  the 
head  of  it  seemed  to  me  to  be  a  chisel,  or  some  implement 
of  the  kind.  I  could  not  positively  swear  to  the  shape  of 
it,  or  whether  it  was  steel  or  iron ;  but  the  very  instant  ha 

struck  at  he  he  said  I  was  a liar.     Whether  there  was 

anything  more  said  I  could  not  tell,  for  I  thought  I  had  got 
my  death  blow  right  there.  I  staggered  back  some  eight  or 
ten  feet  *  *  *  Think  I  was  down  on  one  knee ;  would 
not  be  positive  as  to  being  down  on  both.  The  blood  was 
streaming  over  my  face,  and  as  I  raised  to  my  feet  I  saw 
Donahue  in  the  attitude,  as  I  thought,  of  coming  towards 
me  again.  I  then  drew  the  pistol,  and  as  I  fetched  the 
pistol  down  he  turned  with  his  right  side  towards  me  just 
as  I  fired  at  him.  At  this  instant  he  threw  his  right  hand 
to  his  right  hip,  and  the  team  started  off.  *  ♦  *  The 
next  I  saw  of  him  I  think  was  on  Lacour  street,  and  I  fired 
again.  They  say  I  fired  four  shots,  but  I  could  not  remem- 
ber. The  reason  I  could  not  remember,  I  presume,  was 
owing  to  the  excitement  and  the  blow  together.  I  followed 
the  man;  could  not  tell  how  far,  and  I  stopped.  Seemed* 
to  be  a  good  many  men  to  rustle  around  me.  They  asked' 
me  if  I  was  shot  I  told  them  I  did  not  think  I  was  shot. 
I  thought  that  my  skull  was  driven  in." 

Dr.  Lee  testified  that  appellant  was  wounded  over  the  left 
eye,  the  wound  having  been  nearly  an  inch  in  length.  The 
skin  and  flesh  were  cut  through  to  the  bone.     The  skull  was' 
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slightly  fractured.  The  fracture  was  nearly  the  length  of 
the  flesh  wound.  There  was  quite  an  effusion  of  blood. 
The  effects  of  the  blow  and  wound  were  considerable  phys- 
ical prostration  and  nervous  excitement 

It  seems  from  the  testimony  that  four  shots  were  fired; 
but  it  was  claimed  by  counsel  for  appellant  that  death  waa 
caused  by  the  first,  and  there  was  testimony  tending  to 
show  that  such  was  the  fact. 

There  was  considerable  testimony  to  the  effect  that  the 
blow  staggered  appellant,  and  that  blood  flowed  profusely 
from  the  wound.  Witness  Hannon  testified  that  Donahue 
was  in  a  fighting  attitude  after  he  had  struck  appellant,  hold* 
ing  his  right  hand,  as  stated  by  the  witness,  on  his  right 
pistol  pocket. 

With  the  above  testimony  before  the  court  and  jury,  in 
connection  with  the  plea  of  "not  guilty,"  it  was  plainly  the 
duty  of  the  court  to  submit  to  the  jury,  under  proper  in- 
structions, the  question  of  justificatioiL  This  the  court 
refused  to  do,  but  instructed  them  as  follows:  "The 
defendant,  by  his  own  testimony,  confesses  his  guilt  under 
the  law.  All  that  you  have  to  do  is  to  determine  whether 
^at  guilt,  under  all  the  facts  as  testified  to,  amounts  to 
either  murder  in  the  first  degree,  murder  in  ^  the  second 
d^ree,  or  manslaughter.  You  have  nothing  to  do  with  the 
question  as  to  whether  he  is  innocent  or  guilty,  for  you  are 
hereby  charged  that  he  has  confessed  his  guilt  in  one  or 
the  other  d^rees  of  murder  or  manslaughter.  The  only 
question  left  open  to  you  is  to  determine  whether  the 
defendant  is  guilty  of  manslaughter,  or  of  murder  in  the 
second  or  first  degree." 

There  was  some  testimony,  at  least,  to  support  appellants' 
claim  of  justifiable  homicide,  and  the  withdrawing  of  that 
question  from  the  jury  and  the  refusal  to  instruct  them 
tiiereon  were  errors. 

It  was  error  also  to  refuse  instructions  upon  reasonable 
doubt  and  the  legal  presumption  of  innocence  until  proof 
«f  guilt. 
Immediately  before  charging  the  jury,  addressing  itself 
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to  defendants'  oonnsel  in  explanation  of  its  reasons  for  re- 
fusing to  give  certain  instructions  asked,  the  court  stated 
orally  in  the  presence  of  the  jury,  "That  the  theory  of  the 
defense  was  based  upon  the  proposition  that  the  defendanv 
at  the  time,  was  laboring  under  an  aberration  of  mind,  and 
therefore  not  responsible;  that  this  was  clearly  disproven 
by  the  statement  of  the  defendant  himself;  that  the  state- 
ment of  the  defendant  showed  that  he  had  as  clear  a  recol- 
lection of  everything  that  transpired  as  any  other  person 
present ;  that  he  had  stated  distinctly  the  position  of  himself 
and  deceased  at  the  time  of  the  firing  of  the  first  shot;  he 
had  recollection  of  the  deceased  passing  around  the  team; 
crowded  deceased  against  the  hydrant^  and  that  he  showed 
a  clear  recollection  of  every ,  transaction  that  transpired  up- 
to  the  fourth  shot/' 

Counsel  for-  the  defendant  then  stated  to  the  court  that 
"the  defendant  did  not  claim  that  he  was  at  all  unconscious,, 
or  did  not  have  his  full  faculties  throughout  the  transac- 
tion."  And  the  court  replied  that  "if  the  defendant  made 
no  such  claim,  defendant's  own  testimony,  under  the  law,, 
amounted  to  manslaughter,  at  least,  and  that  he  would  so 
instruct  the  jury." 

We  had  occasion  recently  to  remark  upon  the  impropriety 
of  such  or  any  comments  by  the  trial  court  in  a  criminal 
case  (State  v.  Tickle),  That  the  court's  first  remarks  were 
improper  there  can  be  no  doubt  They  were  not  called  for^ 
and  were  in  effect  an  oral  charge  to  the  jury.  Their  ten- 
dency  was,  also,  to  convey  to  the  minds  of  the  jury  the  idea 
that  appellant's  only  defense  was  that  he  was  unconscious- 
at  the  time  of  the  fatal  shot,  which,  as  we  have  seen,  was- 
not  the  case.  To  what  extent  the  remarks  of  appellant's 
counsel  in  reply  removed  the  effect  of  the  court's  error  we 
shall  not  stop  to  inquire,  because  there  was  error,  and  pre- 
sumably injury,  at  least  The  last  remarks  of  the  court  ta 
appellant's  counsel  have  nothing  to  relieve  them  of  their 
natural  effect.  They  were  oral;  they  withdrew  from  the 
jury's  consideration  appellant's  claim  of  justification,  and 
substituted  the  court's  conclusions  in  place  of  the  jury's, 
under  proper  instructions. 
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The  case  was  tried  upon  a  false  theory  from  beginning  to 
end,  ajid  the  result  is  that  a  new  trial  must  be  had. 

The  judgment  and  order  overruling  appellant's  motion 
for  a  new  trial  are  reversed^  and  the  cause  remanded.  Be- 
mittitur  forthwith. 


[No.  921.] 

MILES  QUILLEN,  Bespootent,  v.  PATRICK  QUIQ- 

LEY  BT  AL.,  Appellants. 

IdAMivrTY  OT  SuRinss — Whbh  kot  Beleasbd. — Th«  sureties  upon  an  un- 
dertaking on  appeal  are  not  released  by  the  mere  delay  of  plaintiff  In- 
brlnglng  suit.    The  agreement  «rlth  the  principal  to  delay  the  commence- 
ment of  salt  must  amount  to  an  estoppel  upon  the  creditor  sufficient,. 
tn  law,  to  prevent  him  from  beginning  a  suit  before  the  expiration  of  thn-. 
estended  time.* 

Idbh — ^Nonca  bt  Surbtt. — Soretles  cannot  release  themselyes  from  liability 
by  simply  giving  notice  to  the  creditor  to  enforce  his  demand  against^ 
the  principal  debtor. 

Appbal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  appear  in  the  opinion. 

A.  B.  &  W.  /.  O'Dougherty,  for  Appellanta, 

A.  C.  EUis,  for  Bespondent 

By  the  Court,  Hawley,  J. : 

The  record  in  this  case,  like  that  in  Irivin  v.  Samson,  lO" 
Nev.  282,  "contains  an  abstract  of  the  minutes  reciting,  in 
detail,  the  orders  of  the  court  and  proceedings  during  the 
^j^l  *  *  *  Ij^  ^Jj^  apparent  order  of  the  trial  and  pro- 
ceedings, instead  of  a  statement  on  appeal."  Respondent, 
upon  this  ground,  moves  for  an  affirmance  of  the  judg- 
ment. 

In  our  opinion  the  judgment  roll  presents  all  the  points^ 
relied  upon  by  appellants. 

They  contend  that  the  court  erred  in  rendering  judgment 
''on  the  pleadings,"  because  their  answer  raised  sufficient 
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issuable  facts,  if  proved,  to  entitle  them  to  a  judgment  for 
'Costs. 

The  judgment  recites  the  fact  that  it  is  rendered,  on  mo- 
tion of  plaintiff's  attorneys,  '^upon  the  pleadings  in  the 


•case." 


We  regret  that  the  case  has  not  been  argued  upon  its 
merits. 

This  suit  was  brought  against  Patrick  Quigley,  the  prin- 
cipal, and  John  C.  Lynch  and  Frank  Gindeof,  sureties, 
upon  an  undertaking,  on  appeal  in  the  case  of  Quillen  v. 
Quigley,  tried  in  the  justice's  court.  The  plaintiff  in  that 
suit  obtained  judgment  in  the  district  court.  The  answer 
of  the  sureties  alleges:  ^'That  before  the  commencement 
of  this  action,  to  wit,  on  or  about  the  month  of  May,  1876, 
Miles  Quillen,  the  plaintiff  herein,  made  a  special  agree- 
ment with  the  defendant  and  judgment  debtor,  P.  Quigley, 
l)y  which  the  said  Miles  Quillen  agreed  to  satisfy  the  judg- 
ment mentioned  and  set  forth  in  plaintiff's  complaint  by 
receiving  from  the  said  P.  Quigley  the  amount  of  said  judg- 
ment in  monthly  installments  of  $50  per  month  until  the 
whole  of  said  judgment  should  be  satisfied;  that  the  said 
P.  Quigley,  under  and  by  virtue  of  said  agreement,  and  in 
ratification  thereof,  paid  to  said  plaintiff  two  installments 
of  $50  each  on  the  amount  of  said  judgment;  that  the  re- 
sources of  the  said  P.  Quigley,  the  said  judgment  debtor, 
have  not  been  exhausted ;  that  it  has  been  through  the  fault 
and  negligence  of  said  plaintiff  that  the  amount  of  said 
judgment  has  not  been  paid;  that  these  defendants,  through 
their  attorneys,  have  frequently  requested  the  said  Miles 
Quillen,  the  said  plaintiff,  to  enforce  said  judgment  by  levy- 
ing on  the  available  property  of  the  said  P.  Quigley,  but 
the  said  Miles  Quillen  neglected  and  refused  so  to  do ;  that 
in  consequence  of  the  said  n^ligence  and  default  of  the 
said  plaintiff  in  not  enforcing  said  judgment,  *  *  * 
and  in  consequence  of  his  'having  entered  into  said  •agree- 
ment with  the  judgment  debtor,  *  *  *  these  defend- 
ants hold  themselves  released  from  all  liability  under  said 
bcmdy  as  set  forth  in  plaintiff's  complaint." 

This  answer  presents  two  questions:    First — ^Would  the 
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sureties  be  released  by  the  agreement  for  an  extension  of 
time?  Second — Would  they  be  released  by  reason  of  their 
request  to  have  the  plaintiff  enforce  his  judgment  against 
Quigley  t 

I.  The  law  is  well  settled  that  if  the  plaintiff,  in  such  a- 
case^  has  done  any  act,  or  made  any  agreement,  for  a  valu- 
able consideration,  without  the  consent  of  the  sureties,  ex- 
press or  implied,  which  tends  to  their  injury,  or  which  ab- 
solutely suspends  or  delays  the  right  to  coerce  the  payment 
of  ^e  amount  due  on  the  appeal  bond,  to  the  prejudice  of 
the  sureties,  or  whicif  puts  the  sureties  in  a  worse  situation,, 
or  increases  their  risks,  or  impairs  their  rights,  they  are  en- 
titled to  be  released. 

It  is  equally  as  well  settled  that  mere  delay,  without  fraud,, 
is  not  sufficient.  The  agreement  must  amount  to  an  estop- 
pel  upon  the  creditor  sufficient,  in  law,  to  prevent  him  from 
beginning  a  suit  before  the  expiration  of  the  extended  time. 
Although  the  creditor  stipulates  and  agrees  with  the  prin- 
cipal debtor,  without  the  consent  of  the  sureties,  for  delay,. 
so  long  as  the  agreement  is  merely  voluntary  and  not 
founded  on  a  valuable  consideration  the  surety  is  not  re- 
leased. (Newell  £  Pierce  v.  Earner,  4  How.  (Miss.)  .684; 
Coman  v.  The  State,  4  Blackf.  241;  Bailey  v.  Adams,  lO 
X.  H.  162 ;  Williams  v.  Covillaud,  10  Cal.  419 ;  Farmers' 
Bank  v.  Reynolds,  13  Ohio,  84 ;  Brinagars  Adm.  v.  Phillips,. 
1  B.  Monroe,  288;  Davis  v.  Oraham,  29  Iowa,  514;  Obern- 
doff.  Trustee,  v.  Union  Bank  of  Baltimore,  31  Md.  126; 
Hayes  v.  WeUs,  84  Md.  612.)  The  agreement  set  out  in  the 
answer  belongs  to  the  class  last  named. 

The  mere  payment  of  a  part  of  the  amount  of  the  judg- 
ment in  monthly  installments  is  not  a  binding  legal  consid- 
eration for  the  extension  of  time.  There  is  no  legal  obliga- 
tion varying  the  contract  which  previously  existed  between 
the  creditor  and  the  principal  debtor.  The  sureties  were- 
not  deprived  of  the  right  of  subrogation.  The  proposed 
extension  of  time  did  not  deprive  the  sureties  of  any  right 
which  existed  at  the  time  of  the  rendition  of  the  judgment. 
In  Seawell  v.  Cohn,  2  Nev.  308,  which  was  an  action 
against  the  sureties  on  an  undertaking  given  for  the  release- 
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of  an  attachment,  there  was  a  stipulation  in  the  original 
action  that  execution  on  the  judgment  should  he  stayed  for 
sixty  days;  provided  'the  defendant  would,  within  thirty 
days,  "pay  to  plaintiff  the  one-half  of  the  amount  of  said 
judgment."  The  court  held  that  this  did  not  release  the 
sureties. 

In  Amnions  v.  Whitehead,  31  Miss.  99,  where  the  sure- 
ties had,  as  in  this  case,  signed  an  undertaking  on  appeal 
from  a  justice's  court,  it  was  decided  that  the  sureties 
were  not  released  '^hy  a  compromise  between  the  principal 
and  the  creditor,  made  without  their*  assent,  by  which  the 
•creditor  recovers  judgment  against  the  principal  and  the 
sureties,  with  stay  of  execution  for  twelve  months." 

II.  In  Pain  v.  Packard,  18  Johns.  174,  the  Supreme 
Ciourt  of  New  York,  departing  from  the  rule  of  the  common 
law,  decided  that  when  the  holder  of  any  security  is  re- 
quested by  the  surety  to  proceed  without  delay  and  collect 
the  money  from  the  principal,  and  he  neglects  to  do  so,  the 
sureties  will  be  exonerated.  This  rule,  for  a  time,  met 
with  considerable  opposition.  Cowen,  J.,  in  Herrick  v. 
Borst,  4  Hill,  656,  in  alluding  to  the  principles  decided  in 
Pain  V.  Packard,  said:  "What  principle  such  a  defense 
ishould  ever  have  found  to  stand  upon  in  any  court,  it  is 
difficult  to  see.  It  introduces  a  new  term  into  the  credit- 
or's contract  It  came  into  this  court  without  precedent 
(Pain  V.  Packard,  13  Johns.  174),  was  afterwards  repudi- 
ated, even  by  the  court  of  chancery  (King  v.  Baldwin,  2 
Johns.  Ch.  Rep.  654),  as  it  always  has  been,  both  at  law 
and  equity,  in  England ;  but  was  restored  on  a  tie  in  the 
-court  of  errors,  turned  by  the  casting  vote  of  a  layman 
(King  v.  Baldwin,  17  Johns.  384),  Piatt,  J.,  and  Yates,  J., 
took  that  occasioii  to  acknowledge  they  had  erred  in  Pain 
V.  Packard,  as  senator  Van  Vechten  showed  most  conclu- 
sively that  the  whole  court  had  done."  But  the  doctrine 
of  Pain  V.  Packard  was  afterward  adopted  by  the  court  of 
appeals,  and  is  now  the  settled  law  of  that  State.  (Remsen 
V.  Beekman,  25  N.  Y.  555.) 

The  same  rule  prevails  in  some  of  the  other  states. 

In  several  of  the  states  laws  have  been  passed  regulating 
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this  subject  so  as  to  bring  the  sureties  within  the  rule  of 
Pain  V.  Packard;  but  nearly  all  the  decisions  in  these 
states  declare  that  the  rule  did  not  exist  as  a  part  of  the 
common  law,  and  decide  that  the  rule  can  only  be  enforced 
by  virtue  of  the  statute  {Carr  v.  Howard,  8  Blackf.  190; 
SaUtead  v.  Brown,  17  Ind,  202 ;  People  v.  White,  11  Ills. 
348;  Taylor  v.  BecJe,  13  Id.  376;  Villara  r.  Palmer,  67  Id. 
204;  Jenkins  v.  Clarkson,  7  Ohio,  72;  Freligh  v.  Ames,  31 
Mo.  253) ;  and  then  only  when  the  notice  is  clear,  positive, 
and  unconditional  to  proceed  forthwith.  A  mere  request 
to  proceed  to  colle(Jt  the  debt,  or  to  enforce  the  judgment — 
as  is  alleged  in  the  answer  in  this  case — is  not  sufficieni. 
{Baker  and  Brim,  Admrs,  v.  Kellogg,  et  al.,  29  Ohio  St. 
663;  Conrad  v.  Foy,  68  Penn.  St.  886.) 

An  examination  of  the  numerous  authorities  upon  this 
subject  will  show  that  in  a  majority  of  the  states,  where 
the  question  is  not  regulated  by  statute,  the  courts  have 
held  that  the  surety  cannot  release  himself  from  liability 
by  simply  giving  notice  to  the  creditor  to  enforce  his  de- 
mand against  the  principal  debtor.  (8a>sscer  v*  Young,  6 
GiD.  &  J.  243 ;  Croughton  v.  Duval,  3  Call.  61 ;  Dennis  v. 
Rider,  2  McLean,  461 ;  Page  v.  Webster,  15  Me.  249 ;  Leaviti 
V.  Savage,  16  Me.  72 ;  Eaton  v.  Waits,  66  Me.  221 ;  Frye  v. 
Barker,  4  Pick.  382 ;  Mahurin  v.  Pearson,  8  N.  H.  539 ; 
Baker  v.  Marshall,  16  Vt  522;  Hickok  v.  Farmers  and 
Mechanics'  Bank,  36  Vt.  476 ;  Pintard  v.  Davis,  21  N.  J.  L. 
^32;  Buckalew  v.  Smith,  44  Ala.  638.) 

This  rule,  it  seems  to  us,  is  sustained  upon  sound  reason. 
The  undertaking  of  appellants,  as  sureties,  is  positive  in  its 
terms  that  Quigley  should  pay,  or  cause  to  be  paid,  "the 
amount  of  any  judgment  and  all  costs"  that  might  be  ren- 
dered against  him  in  the  district  court  Quillen  had  a 
direct  remedy  against  the  principal  and  the  sureties.  The 
bond  was  forfeited  as  soon  as  the  judgment  was  rendered, 
and  the  defendant  Quigley  made  default  in  its  payment. 

The  plaintiff  had  not  entered  into  any  contract  with  the 
sureties  on  the  appeal  bond  that  he  would  take  prompt 
measnres  to  collect  the  judgment.  The  duty  of  such  action 
rested  with  them.     The  law  gave  them  ample  protection. 
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They  could  have  paid  the  judgment  at  any  time,  which 
would  have  been  no  more  than  they  had  agreed  to  do,  and 
could  thereupon  have  sued  the  principal  in  their  own  names 
and  proceeded  to  collect  the  amount  of  the  judgment  with- 
out any  delay. 

We  are  of  opinion  that  the  court  did  not  err  in  rendering 
judgment  in  favor  of  plaintiff  ''upon  the  pleadings  in  the 
case." 

The  judgment  of  the  district  court  is  affirmed 


[No.  929.] 

THE  STATE  OF  NEVADA,  Appbllawt,  v.  THE  TEL- 
LOW  JACKET  SILVER  MINING  COMPANY^ 
Respondent. 

Taxbs — Statutb  of  liiMKATioir — ^RsvsNCB  LAWS. — ^The  revenue  laws  of  this 
state  do  not  except  taxes  from  the  operation  of  the  statute  of  limita- 
tions or  extend  the  time  foi;  bringing  suits  for  their  collection  beyond 
the  period  allowed  by  that  statute. 

lOflM. — ^Tbe  statute  of  limitation  applies  to  suits  brought  by  the  state  for 
the  collection  of  delinquent  taxes. 

iDflu — Civil  Pbacticb  Act — ^Demuhbbb. — ^The  defendant  in  a  suit  brought 
for  the  collection  of  delinquent  taxes  has  a  right  to  Interpose  a  demurrer 
to  the  complaint  upon  any  of  the  grounds  set  forth  as  a  cause  of  de- 
murrer in  the  civil  practice  act. 

Idem. — ^The  provisions  of  the  civil  practice  act,  not  inconsistent  with  the 
revenue  laws,  are  applicable  to  suits  brought  for  the  collection  of  taxes* 

IDBM — MisjoiNDBB  OF  Causbs  OF  ACTION. — Tsxes  due  the  state  on  the  pro- 
ceeds of  mines  for  the  different  quarters  of  each  year,  cannot  be  united: 
in  the  same  cause  of  action.  Every  quarterly  or  yearly  tax  constitutes 
a  separate  and  independent  liability.  *  (Beatty,  C.  J.,  dissenting-) 

IDBM — Dbbts — IMPUXD  CoMTRACTS. — ^Tsxcs  are  not  debts  in  the  sense  that 
they  are  obligations  or  liabilities  arising  out  of  contracts  express  or  Im- 
plied. They  are  the  enforced  proportional  contribution  of  each  ettlaen 
and  of  his  estate,  levied  by  the  authority  of  the  state  for  the  support 
of  the  government.  They  owe  their  existence  to  the  action  of  tho- 
leglslature,  and  do  not  depend  for  their  validity  or  enforcement  upoa 
the  individual  assent  of  the  taxpayer,  hut  operate  in  invHum.  (Beatty,. 
C.  J.,  dissenting.) 

Appeax  from  the  Difitrict  Coart  of  tho  First  Judicial  Dis* 
trict,  Storey  coimly. 
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The  facts  appear  in  the  opinion. 


Robert  M.  Clarke,  for  Appellant 

L  The  action  is  properly  brought  in  the  name  of  the 
£tate.  (2  C.  L.  Nev.  3261,  3231,  3232 ;  State  ex  rel.  Drake 
V.  Eohart,  12  Ner.  408,  411 ;  Stale  v.  Yellow  J.  8.  M.  Co.,  6 
Nev.  416.) 

II.  The  complaint  does  not  improperly  unite  several  and 
distinct  causes  of  action.  The  several  demands  stated  in 
the  complaint  constitute  but  one  cause  of  action,  and  may 
be  united  in  one  complaint.  The  civil  practice  act  is  not 
applicable  to  tax  suits  (2  C.  L.*  3160 ;  1  Id.  1667)  ;  or  if  ap- 
plicable, it  is  only  in  a  qualified  sense.  (2  Id.  3160.)  The 
revenue  laws  prescribe  the  form  of  complaint  and  define 
which  may  be  pleaded.  (2  Id.  3156;  State  v.  (7.  P.  B.  B. 
Co,,  10  Nev.  47,  61.)  No  defense  can  be  raised  by  demurrer 
which  is  not  allowed  by  sec.  32,  Rev.  Laws.  (10  Nev.  61.) 
A  tax  is  not  one  of  the  demands  mentioned  or  contemplated 
by  the  civil  practice  act,  sec.  64.  (0.  L.  1127;  1  Van  Sant. 
PL  199,  200,  679,  680,  682;  People  v.  Morrill  26  Cal. 
361 ;  Wilson  v.  Castro,  31  Id.  420,  426 ;  Schultz  v.  Winter, 
7  Nev.  130.)  The  civil  practice  act  does  not  restrict,  but 
•enlarges  the  cases  in  which  different  causes  may  be  united. 
(Moaks  Van.  Plead.  750.)  The  rule  to  determine  whether 
there  be  a  misjoinder  of  causes  is  the  rule  of  practice  in 
equity.  If  the  claims  are  of  similar  nature,  involving  sim- 
ilar principles  and  results,  and  may  without  inconvenience 
be  heard  and  adjudicated  together,  they  may  be  joined. 
(Moaks'  Van.  Plead.  750,  751,  top ;  Story's  Eq.  Plead.  271, 
K;  Id.  530,  531,  532;  5  Ind.  313;  8d  Md.  Ch.  48;  9  Iowa, 
424;  1  Chitty's  Plead.  200.) 

This  action  may  be  fairly  likened  to  the  common  counts. 
For  work  and  labor,  for  goods  sold,  for  distinct  penalties, 
etc  (1  Ghitt/s  PI.  200,  201 ;  16  Cal.  333,  336,  337,  345 ; 
23  Id.  184;  4  Tenn.  E.  229;  2  Blackf.  36;  3  Hill,  527;  63 
X.  H.  581;  Hill  &  Denis,  233.)  For  tortious  breach  of 
duty.  (11  Johnson,  479.)  For  damages  and  penalty  against 
the  sherifF.  (Pearkes  v.  Freer,  9  Cal.  642.)  For  the 
^enforoement  'Of*  several  mechanics'   liens.      (8   Nev.    227, 
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231.)  For  the  enforcement  of  several  tax  liens.  (13  Iowa, 
17.) 

Although  a  tax  is  not  a  debt  in  the  ordinary  sense  of  the 
term,  yet  it  is  so  far  a  debt  that  in  the  absence  of  any  specific 
provision,  an  action  of  debt  or  assumpsit  will  lie  for  its 
recovery.  (Cooley  on  Tax,  13,  note  1 ;  1  Gill  &  Johns,  502  ; 
2  Dutcher,  400,  404;  39  Iowa,  57,  61;  12  B.  Monroe,  77, 
80,  81 ;  2  Nevada,  60,  61 ;  2  Root  Conn. ;  3  J.  J.  Marshall ; 
19  Wallace,  227,  237.) 

Several  demands  for  debt  may  be  united  in  one  action. 
(1  Chitty's  Plead.  200,  note  2;  13  Johns.  R.  462;  3  Blackf. 
167,  168;  18  Pick.  231.) 

III.  The  complaint  is  not  ambiguous.  (2  Comp.  Laws, 
sec.  3232;  Id.  sec.  3214;  Stats,  1867,  p.  160,  sec.  99.) 

IV.  The  statute  of  limitations  does  not  run  against  the 
state  in  an  action  to  collect  a  tax.  The  state  is  not  included 
unless  expressly  mentioned.  (13  Wall.  92;  28  Miss.  763; 
18  Johns.  K  228).  The  liability  mentioned  in  section  16  is 
not  a  tax,  because  were  it  so,  it  would  have  included  the 
state,  etc.,  before  the  amendment  of  1867.  It  must  be  a  lia- 
bility of  the  same  character  as  contracts  or  obligations.  The 
tax  is  a  lien  upon  the  defendants'  mine  and  can  not  be  dis- 
charged unless  paid.  (2  Comp.  Laws,  sec.  3159.)  The 
statute  of  limitations  is  not  a  defense  allowed  in  a  tax  suit. 
(2  Comp.  Laws,  sec.  3156;  State  v.  C.  P.  jB.  R.  Co.  10  Nev. 
61.)  A  tax  is  not  a  penalty  within  the  meaning  of  the  act  o£ 
limitations.  (16  Cal.  332,  336,  337,  345;  22  Id.  366,  370; 
23  Id.  181.) 

V.  The  complaint  states  a  good  cause  of  action.  The 
commissioners  had  the  power  to  levy  fifty  cents  on  the  one 
hundred  dollars  proceeds.  The  exception  in  the  act  of  1867 
is  void.  (Art.  10  Const.  Nevada;  2  Comp.  Laws,  sec.  3259 ; 
Cooley  Cons.  Lim.  502,  503;  3  Ohio  St.  Rep.  10,  15,  16;  5 
Id.  589,  592;  3  Nev.  179,.  180;  9  Wis.  410,  414,  415-423.) 

VI.  Where  part  of  a  statute  which  is  not  essential  to- 
other parts  is  unconstitutional,  it  should  be  treated  as  a 
nullity,  leaving  the  rest  of  the  enactment  to  stand  as  valid. 
(Cooley  Cons.  Lim.  177, 178 ;  3  Nev.  180 ;  8  Id.  342 ;  22  Cal. 
886;  3  Ohio  St.  1,34.) 
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Frank  V.  Drake,  District  Attorney  of  Storey  County,  also 
for  Appellant 

I.  Without  express  authority  therefor  the  collection  of  tax- 
es or  revenue  could  not  be  enforced.  (Cooley  on  Taxation^ 
13,  300.) 

There  is  but  one  kind  of  action  known  to  the  revenue 
laws  for  the  enforcement  of  the  tax.  Further,  if  we  are  to- 
bold  that  either  act  is  exclusive,  we  must  hold  the  revenue 
laws  to  exclude  the  provisions  of  the  code  when  inconsistent. 
(Comp.  Laws,  sec.  8160.)  The  practice  act  applies  to  others^ 
not  the  sovereign.  {Samnga  Bank  v.  U.  8.  19  Wall.  227.) 
Section  64  of  the  code  is  essentially  an  enlarging  statute^ 
not  restrictive,  and  under  it  a  variety  of  actions  may  be 
joined,  which  are  not  unitable  at  common  law.  ((7.  P.  B^ 
B.  Co.  V.  Dyer  et  al.,  1  Sawyer,  641.) 

n.  The  action  of  debt  lies  where  a  certain  sum  of  money 
is  to  be  recovered  in  numero,  where  debt  is  due  by  specialty 
upon  an  award  for  a  specific  sum,  and  upon  a  judgment. 
(3  Bacon's  Abr.,  title  "Debt,"  83;  Id.  84;  U.  S.  v.  Lyman^ 
1  Mass.  C.  C.  482;  Meredith  v.  U.  S.,  13  Peters,  486';, 
City  of  Dubuque  v.  /.  C.  B.  B.  Co.,  39  Iowa  56 ;  PoHland  D. 
D.  Co.  V.  Trustees,  12  B.  Mon.  77.) 

If  the  sums  sued  for  a  matter  of  record  and  determined 
by  a  record,  or  are  evidenced  in  the  form  of  a  proceeding 
under  a  statute,  or  are  determined  in  the  form  of  a  judg- 
ment and  the  distinguishing  feature  of  a  fixed  sum  due,, 
requiring  no  future  valuation,  the  action  in  "debt"  lies,. 
and  it  is  immaterial  as  to  the  maimer  in  which  the  obliga- 
tions were  incurred.  (?  Sneed,  Tenn.  145 ;  1  Dutcher,  N^ 
J.  506;  3  McLean,  C.  C.  150;  2  A.  K  Marsh,  Ky.  264;  1 
Mass.  C.  C.  243;  1  Bow.  "Debt,"  3.)  By  the  express 
terms  of  the  statute  the  "liability"  was  created  at 
the  moment  of  the  levy  of  the  taxes,  and  upon  the  first  day 
of  each  quarter  year,  a  specific  sum,  ascertainable  by  com« 
pntation^  became  due  to  the  state  from  the  defendant 
(Slate  V.  Esterbrook,  3  Nev.  173 ;  State  v.  W.  U.  T.  Co.  4  Id. 
338.) 
If  the  government  does  extend  its  protection  and  aid  to 
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the  citizen  for  his  moneys  paid  in  taxation,  and  as  an  equiva* 
lent,  then  the  constitution  is  satisfied  but  a  contract  is  creat- 
ed.  (Burroughs  on  Tax.  253,  sec.  105.)  A  compact  cre- 
ates a. contract  (Bouvier's  Diet,  title  "Contract;"  Cooley 
on  Tax.  14;  Vattel,  b.  1,  ch.  20;  Baaik  of  U.  S.  v.  State^ 
12  S.  &  M.  457;  Rhodes  v.  O'Farrell,  2  Ney.  60.) 

Whitman  &  Wood  and  Stone  &  Hiles,  for  Respondent 

I.  The  appeal  is  from  a  judgment  entered  against  plain- 
tiff on  its  own  motion,  so  cannot  be  sustained.  Imley  v. 
Beard,  6  Cal.  666 ;  Evans  v.  Phillips,  4  Wheaton,  73 ;  Vestal 
V.  Burditt,  6  Blackf.  555;  6  Id.  158;  Sleeper  v.  Kelly,  22 
Cal.  456 ;  Paul  v.  Armstrong,  1  Nev.  96. 

II.  The  demurrer  was  properly  sustained  by  the  district 
eourt 

The  action  was  barred  by  the  statute  of  limitation,  not 
having  been  commenced  within  three  years  nor  four  years, 
save  as  to  the  twenty-first  cause,  and  not  as  to  that  within 
two  years,  and  this  whether  the  tax  be  considered  a  debt 
arising  out  of  contract  or  not.     (C.  L.  1031,  1034.) 

Several  causes  of  action  were  improperly  united,  as  they 
did  not  come  within  statutory  allowance  of  union.  (C.  L. 
1100  and  1127.)  They  do  not  arise  out  of  a  contract,  express 
or  implied,  as  taxes  are  not  so  based.  (Cooley  on  Taxation, 
1;  1  Hilliard  on  Cent.  5;  Hilliard  on  Tax.  17;  Blackwell 
on  Tax  Titles,  195,  196 ;  PhU'a  Ass.  v.  Wood,  89  Pa.  St  73 ; 
Opinion  of  Judges,  58  Me.  591 ;  Judd  v.  Driver,  1  B^an.  456 ; 
Mitchell  V.  Williams,  27  Ind.  62;  Hanson  v.  Vernon,  27 
Iowa,  28 ;  Loan  Ass.  v.  TopeJca,  20  Vail.  644 ;  Clarke  v.  Nev. 
<&  M.  Co.,  6  Nev.  208 ;  Geren  v.  Oruber,  26  La.  An.  694 ; 
Union  Co.  v.  Bordelon,  7  Id.  198;  Pittsburgh  ▼.  Common- 
wealth, 8  Brews.  Eq.,  Pa.  355 ;  Delaware  v.  CommanweaUh, 
«6  Pa.  St  64 ;  Trenholm  v.  Charleston,  8  Kick  S.  C.  347 ; 
Bradley  v.  McAtee,  7  Bush,  Ky.  667 ;  Hilbish  v.  Catherman, 
64  Pa.  St  164;  Glasgow  v.  Bowse,  43  Mo.  479 ;  City  of  Car- 
cndelet  v.  Picot,  38  Id.  125;  Johnson  ▼.  Howard,  41  Vt. 
123 ;  City  of  Camden  v.  Allen,  2  Dutcher,  K  J.  398 ;  Pierce 
T.  City  of  Boston.  8  Met  620 ;  Whiteaker  v.  Haley,  S  Or. 
139 ;  Mechanics'  Bank  v.  Debolt,  1  O.  St  591 ;  De  Pauw  y. 
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N%w  Albany,  22  InA  204;  Lane  Co.  v.  Oregon,  7  Wall.  80; 
Perry  v.  Washhwrne,  20  Cal.  318 ;  City  of  Augusta  v.  North, 
57  Me,  392 ;  Brown  v.  Bice,  51  CaL  489 ;  Dyer  ▼.  Barstow,^ 
60  Id.  662. 

III.  The  judgment  at  bar  must  stand,  if  there  is  any 
sufficient  foundation  therefor,  even  though  the  district  court 
may  have  given  an  erroneous  reason  for  its  action.  (ConLey 
V.  Chedic,  6  Nev.  222.) 

lY.  Legally,  the  state  does  not  appear,  as  it  could  only 
be  represented  by  the  district  attorney  in  case  of  a  delin- 
quent tax;  and  the  attorney-general  makes  no  appearance, 
as,  indeed,  he  could  not  properly  do,  the  state  having  no 
cause  of  action.  {Stale  of  Nevada  v.  C  P.  R.  R.  Co.  10 
Nev.  78.) 

V.  The  legislature  has  provided  but  one  method  for  the 
collection  of  delinquent  taxes;  that  method  is  by  suit,  and 
it  has  provided  certain  methods  of  procedure  which  we 
daim  must  be  followed  by  the  state  to  the  exclusion  of  all 
other  methods. 

VT.  The  practice  act  is,  conjointly  with  the  revenue  laws, 
applicable  to  suits  for  the  collection  of  delinquent  taxes. 
The  remedy  which  the  sovereign  may  pursue  in  the  collec- 
tion of  delinquent  taxes  rests  largely,  if  not  altogether,  in 
the  discretion  of  the  sovereign.  The  remedy  may  be  by 
suit,  or  by  the  arrest  of  the  person  taxed,  or  by  distress  of 
goods  and  chattels,  or  by  taking  possession  of  goods  and 
chattels  and  retaining  them  until  the  taxes  are  paid,  or 
selling  them  for  payment,  or  by  imposing  penalties  for  non- 
payment, or  by  forfeiting  to  the  government  the  property 
upon  or  in  respect  to  which  the  tax  is  payable,  or  by  the 
sale  of  lands,  or  by  making  the  payment  a  condition  to  the 
exercise  of  some  lawful  right. 

Where  a  statute  gives  a  new  right  and  prescribes  a  par- 
ticular remedy,  such  remedy  must  be  strictly  pursued,  and 
is  exclusive  of  any  other.  It  is  true,  however,  that  if  the 
right  existed  at  common  law,  the  party  may  pursue  the  com- 
mon law  remedy.  The  statutory  one  in  such  cases  is  re< 
garded  as  cumulative  merely.  (People  v.  Craycroft,  2  Cal. 
243 ;  Ward  v.  Severance,  7  Id.  126 ;  Andover  and  M.  Tumr 
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pike  Co.  V.  Gould,  6  Mass.  40 ;  Dyer  v.  Barstow,  50  Cal.  652 ; 
Brown  v.  Rice,  51  Id.  489.) 

VII.  The  practice  act  is  exclusive  of  all  common  law  and 
equity  forms  and  methods  of  procedure  in  suits  at  law  and 
in  equity  in  the  courts  of  this  state.  (Pomeroy  on  Heme* 
dies,  sections  613,  515;  White  v.  Joy,  13  N.  Y.  90;  People 
V.  Ryder,  12  Id.  438,  489 ;  HenJtsch  v.  Porter,  10  CaL  558 ; 
Richards  v.  Edich  17  Barb.  262.) 

C,  /.  Hillyer,  also  for  Eespondent 

By  the  Court,  Leonard^  J. : 

This  action  •  was  commenced  on  the  fourteenth  day  of 
January,  1878,  to  recover  certain  taxes  (including  penalties 
for  non-payment  as  required  by  law)  upon  the  proceeds  of 
respondent's  mine,  alleged  to  be  due  and  delinquent  for 
twenty-one  quarter  years,  the  first  quarter  commencing  July 
1,  1867,  and  the  twentieth,  July  1,  1872,  while  the  twenty- 
first  quarter  commenced  October  1,  1875,  and  ended  De- 
cember 31,  1875. 

The  complaint  contains  twenty-one  counts,  each  being 
called  a  cause  of  action,  and  in  each  count  all  the  facts  re- 
quired by  the  statutory  form  of  complaint  in  tax  suits  are 
alleged.  It  is  also  alleged  that  a  part  of  each  of  the  twenty- 
one  quarters'  taxes  has  been  paid  by  defendant,  the  Yellow 
Jacket  Silver  Mining  Company,  but  that  it  has  neglected 
and  refused  to  pay  the  balance  of  the  same,  and  that,  in  the 
aggregate,  there  is  due  from  defendants  to  plaintiff  on  ac- 
count of,  and  by  reason  of,  the  several  levies  of  taxes,  and 
of  the  several  delinquencies  and  penalties,  the  full  sum  of 
fifty-nine  thousand  seven  hundred  and  sixty-nine  dollars  and 
forty-one  cents,  in  United  States  gold  coin. 

Judgment  is  asked  against  the  Yellow  Jacket  Silver  Min- 
ing Company  for  the  amount  claimed,  and  separate  judg- 
ment against  its  mine  described  for  the  same  sum,  and  that 
a  decree  be  entered  adjudging  said  taxes  and  penalties  for 
the  several  quarters  stated,  to  be  liens  upon  the  said  mine  or 
mining  claim. 

The  defendant,  the  Yellow  Jacket  Silver  Mining  Com- 
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pany,  is  a  corporation  organized  and  existing  under  and  hy 
virtue  of  the  laws  of  'this  state,  and  has  been  such  corpora- 
tion  since  the  first  day  of  January,  1865 ;  and  its  mine,  de- 
scribed in  the  complaint  and  made  a  defendant  therein,  the 
proceeds  of  which  it  is  alleged  were  taxed  ^nd  assessed,  is 
situate  in  Gold  Hill  mining  district,  Storey  county,  IN'evada. 
It  appears  also  from  the  transcript,  and  it  was  so  stated  at 
the  oral  argument,  that  similar  actions  were  brought  to  re- 
cover back  taxes,  etc.,  against  the  Savage  Mining  Company^ 
the  Belcher  Silver  Mining  Company,  the  Consolidated  Vir- 
ginia Mining  Company,  the  Hale  and  Norcross  Silver  Min- 
ing Company,  the  Crown  Point  Gold  and  Silver  Mining 
Company,  the  Ophir  Silver  Mining  Company,  the  Kentuck 
Mining  Company,  the  Chollar-Potosi  Mining  Company,  and 
the  Sierra  Nevada  Mining  Company  together  with  the  min- 
ing claim  of  each.  A  part  or  all  of  the  defendants  last  named 
are  foreign  corporations,  but  the  mining  claim  of  each  is- 
situate  in  Storey  county,  Nevada. 

To  the  complaint  filed  in  each  case,  a  demurrer  was  in- 
terposed, similar,  as  we  understand,  to  the  one  filed  in  this 
case,  and  they  were  each  and  all  sustained  by  the  court. 
The  state  refused  to  amend,  and  judgments  were  entered 
for  the  respective  defendants.  Both  parties  desire  the  de- 
cision in  this  case  to  cover  all  those  mentioned  above;  that 
is  to  say :  We  are  asked  to  decide  whether  or  not  the  demur- 
rer herein  was  properly  sustained,  and  to  have  the  decision 
embrace  so  many  of  the  grounds  of  demurrer  stated  as  may^ 
be  necessary  in  order  that  our  conclusions  may  be  decisive 
of  the  other  cases  mentioned,  as  well  as  this. 

Among  others,  defendants  demurred  upon  the  following* 
grounds: 

1.  That  each,  every,  and  all  the  causes  of  action  stated  in 
the  complaint,  were  barred  by  the  statute  of  limitations  of 
this  state. 

2.  That  several  causes  of  action  had  been  improperly 
united  in  the  complaint. 

3.  That  the  complaint  did  not  state  facts  sufficient  to  oon* 
stitnte  a  cause  of  action. 
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If  we  mistake  not,  the  other  grounds  of  demurrer  need 
not  be  stated  or  considered. 

And  firsts  the  Yellow  Jacket  Silver  Mining  Company  being 
a  domestic  corporation,  and  its  mine  described  in  the  com- 
plaint being  situate  in  this  state,  are  all  or  any  of  the  causes 
of  action  stated  in  the  complaint  barred  by  the  statute  of 
limitations  ? 

I.  During  the  whole  period  stated  in  the  complaint,  tax- 
es on  the  proceeds  of  mines  became  delinquent  as  follows: 
For  quarters  commencing  January  1st  and  ending  March 
31st,  on  the  fourth  Monday  in  June  following;  for  quarters 
commencing  April  1st  and  ending  June  30th,  on  the  fourth 
Monday  in  September  following;  for  quarters  commencing 
July  Ist  and  ending  September  30th,  on  the  fourth  Monday 
in  December  following;  for  quarters  commencing  October 
1st  and  ending  December  31st,  on  the  fourth  Monday  in 
March  following.  (C.  L.  3221.)  Within  three  days  after 
the  fourth  Monday  in  June,  September,  December,  and 
March  of  each  year,  it  became  the  county  auditor's  duty  to 
deliver  the  delinquent  list,  then  in  his  hands,  to  the  dis- 
trict attorney,  whose  duty  it  was,  immediately  to  commence 
action,  in  the  name  of  the  state,  against  the  person,  firm, 
incorporated  company,  or  association  so  delinquent,  and 
against  the  mines  or  mining  claims  from  which  the  gold 
and  silver-bearing  ores,  quartz  or  minerals  were  extracted 
and  assessed,  so  delinquent  (C.  L.  3230,  3231.)  The  re- 
flult,  therefore,  is,  that  all  the  taxes  alleged  to  be  due  in  this 
case,  except  those  stated  in  the  twenty-first  cause  of  action, 
were  delinquent  on  or  before  the  fourth  Monday  in  Debem- 
l)er,  1872,  and  that  a  cause  of  action  accrued  as  to  each 
•quarter's  taxes  within  three  days  at  least,  after  the- same  be- 
•came  delinquent;  that  the  amount  alleged  to  be  due  in  the 
twenty-first  cause  of  action  (twenty-four  dollars  and  twenty- 
three  cents)  became  delinquent  on  the  fourth  Monday  in 
March,  1876. 

The  statutes  of  this  state  provide  as  follows:  "Civil 
actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  act,  after  the  cause  of  action  shall  have 
accrued,  except  where  a  different  limitation  is  prescribed 
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by  Statute."  (C.  L.  1016.)  *  *  *  "Actions  other  thaa 
those  for  the  recovery  of  real  property  can  only  be  com- 
menced as  follows:  Within  three  years — First,  an  action^ 
upon  a  liability  created  by  statute  other  than  a  penalty  or 
forfeiture.  *  *  *  Within  two  years — First,  an  action 
upon  a  contract,  obligation  or. liability  not  founded  upon  an 
instrument  of  writing.  *  *  *  Fifth,  an  action  upon  a 
statute  for  a  forfeiture  or  penalty  to  the  state."  (C.  L. 
1031.)  "An  action  for  relief,  not  hereinbefore  provided  for,, 
must  be  commenced  within  four  years  after  the  cause  of 
action  shall  have  accrued."     (C.  L.  1033.) 

"The  limitations  prescribed  in  this  act  shall  apply  to 
actions  brought  in  the  name  of  the  state,  or  for  the  benefit 
of  the  state,  in  the  same  manner  as  to  actions  by  private 
parties."    (C.  L.  1034.) 

In  our  opinion,  under  the  provisions  of  the  statutes  quoted,. 
all  the  causes  of  action  contained  in  the  complaint  in  this 
case,  with  the  exception  of  the  last,  are  barred.  !N'or  i& 
it  necessary  to  decide  that  they  are  included  within  any 
of  the  subdivisions  of  section  1031,  in  order  to  be  driven 
to  such  conclusion.  If  they  are  not  embraced  within  that 
section,  they  certainly  must  be  covered  by  sections  lOSS 
and  1034. 

That  the  common  law  maxim,  ^^nullum  tempus  occurrif 
^^r  does  not  apply  to,  and  has  not  been  in  force  in,  this 
state  since  the  adoption  of  section  1034  in  1867,  is  too  plain 
for  argument.  That  the  legislature  had  the  power  to  include 
the  state  within  the  provisions  of  the  statute  of  limitations 
is  not  questioned.  In  The  United  States  v.  Hoar,  2  Mason,. 
C.  C.  R  312,  Mr.  Justice  Story  says:  "It  may  be  laid 
down  as  a  safe  proposition  that  no  statute  of  limitations 
has  been  held  to  apply  to  actions  brought  by  the  crown,. 
unless  there  has  been  an  express  provision  including  it." 

'TLimitations  are  created  by,  and  derive  their  authority 
from,  statute"     (People  v.  Oilbert,  18  Johns.  227.) 

In  The  People  v.  The  Supervisors  of  the  Coimty  of  Colum^ 
hia,  10  Wend.  865,  the  court  says :  "By  the  revised  statutes 
(2  R  S.  296-97,  sec.  18-28)  the  same  limitations  of  ac- 
tions apply  to  the  people  of  the  state  as  to  individuals. 
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*  *  *  If  the  state  neglects  to  prosecute  for  the  period 
Tchich  protects  individual  claims,  it  loses  the  demand  in 
the  s^ame  manner  as  individuals  do." 

"Our  statute  of  limitations  embraces  all  characters  of 
actions,  both  legal  and  equitable."  (White  v.  Sheldon,  4 
Nev.  288.)  And  it  may  be  9.dded,  that  it  embraces  every 
civil  action,  both  legal  and  equitable,  whether  brought  by 
an  individual  or  the  state ;  and  if  the  cause  of  action  is  not 
particularly  specified  elsewhere  in  the  statute,  it  is  em- 
braced in  section  1033,  and  the  action  must  be  commenced 
within  four  years  after  the  cause  of  action  accrued.  Such 
is  the  plain  reading  of  the  statute  and  the  evident  intention 
of  the  legislature.  In  many  other  states  besides  this  the 
state  is  limited,  the  same  as  individuals.  So  it  is  in  New 
York,  Massachusetts,  and  California. 

It  is  urged  by  counsel  for  plaintiff  that  the  statute  has 
not  run  against  any  or  all  of  the  causes  of  action  stated 
because  the  revenue  laws  provide  that  a  lien  shall  attach 
upon  the  mine,  "which  shall  not  be  satisfied  or  removed 
until  all  taxes  are  paid,  or  the  title  to  the  mine  has  ab- 
solutely vested  in  a  purchaser  under  a  sale  for  the  taxes 
levied  on  the  proceeds  thereof."     (C.  L.  3156,  3250.) 

The  revenue  law  of  1861,  as  well  as  that  of  1865,  created 
a  lien  upon  the  real  property  of  the  person  assessed,  to 
secure  payment  of  the  taxes  due  from  such  person.  During 
that  period,  and  until  1867,  the  statute  of  limitations  did 
not  run  against  actions  for  delinquent  taxes,  because,  until 
the  last-mentioned  date,  the  state  was  not,  by  express  pro- 
vision, included  by  that  statute.  But  in  1867,  when  the 
statute  creating  and  continuing  the  lien  was  in  force,  the 
legislature  declared  that  the  statute  of  limitations  should 
apply  to  actions  brought  in  the  name  of  the  state,  or  for  the 
benefit  of  the  state,  in  the  same  manner  as  to  actions  by 
private  parties.  That  statute  must  apply  to  tax  suits  unless 
they  are  excluded  from  its  operations  by  some  other  statute. 
The  only  ones  claimed  to  have  that  effect  are  those  men- 
tioned, creating  and  continuing  the  lien,  passed  both  before 
and  after  section  1034.  (See  C.  L.  3250;  statute  1867, 
164;  statute  1871,  89;  statute  1873,  96.) 
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The  question  presented  then,  is  this:  ^'Do  the  several 
statutes  just  mentioned,  either  except  taxes  from  the  opera- 
tion of  the  statute  of  limitations,  or  extend  the  time  for 
bringing  suits  for  their  collection  beyond  the  jeriod  allowed 
by  that  statute  ?  They  are  substantially  as  follows :  "Every 
tax;  levied  tmder  the  authority  or  provisions  of  this  act,  on 
the  proceeds  of  mines,  is  hereby  made  a  lien  on  the  mines 
or  mining  claims  from  which  ores  or  minerals  bearing  gold 
and  silver,  or  either,  or  any  other  valuable  metal,  is  ex- 
tracted for  redaction,  which  liens  shall  attach  on  the  first 
days  of  January,  April,  July  and  October  of  each  year,  for 
the  quarter-year  commencing  on  those  days  respectively; 
and  shall  not  be  satisfi.ed  or  removed  until  the  taxes,  as 
provided  in  this  act,  on  the  proceeds  of  mines,  are  all  paid, 
or  the  title  to  said  mines  or  mining  claims  has  absolutely 
vested  in  a  purchaser,  under  a  sale  for  the  taxes  levied  on 
the  proceeds  of  such  mines  or  mining  claims.**    (C.  L.  3250.) 

All  that  can  be  claimed  under  the  statute  quoted  is,  that 
the  lieiH  created  continues  indefinitely,  or  until  the  tax  is 
paid,  or  the  property  is  sold  under  tax  sale.  Does  that  fact 
establish  what  is  claimed,  that  the  remedy  to  enforce  col- 
lection by  suit  is  not  barred  ? 

The  revenue  laws  have  given  two  remedies  to  enforce  by 
action  the  collection  of  delinquent  taxes,  one  against  the 
person  and  the  other  against  the  property, ,  and  neither  de- 
pends upon  the  other  for  its  existence  or  eflSciency.  (O'Orady 
V.  Banhuel,  23  Cal.  294.) 

A  personal  judgment  may  be  given  in  a  proper  case,  and 
also  a  separate  judgment  against  the  property.  Upon  such 
judgments  executions  may  issue  as  in  other  civil  cases.  A 
lien  is  also  created,  the  effect  of  which  is  to  subject  the 
property  to  the  payment  of  the  tax,  although  it  may  have 
passed  into  other  hands  subsequent  to  the  date  of  the  lien. 
But  in  order  to  obtain  a  judgment  against  the  personal  de- 
fendant, or  against  the  property,  or  to  enforce  the  lien,  an 
action  like  the  one  we  have  in  hand  .must  be  brought ;  that 
is  the  remedy  provided  by  statute  if  the  taxes  are  not  vol- 
tmtarily  paid.  It  is  the  only  remedy  pennitted  except  the 
tsmnmary  one  mentioned  in  section  3222. 
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The  lien  cannot  be  enforced,  the  property  can  not  be  sold, 
without  the  aid  of  the  remedy  provided — ^that  is,  by  suit; 
and  if  that  is  barred,  the  remedy  is  lost,  although  the 
right  may  remain,  as  in  other  cases.  The  creation  of  a 
lien  upon  the  mine  certainly  could  not  prevent  the  opera- 
tion of  the  statute  as  to  the  other  defendant,  the  Yeljow 
Jacket  Silver  Mining  Company.  A  lien  is  only  security, 
whether  it  be  given  by  statute,  judgment,  mortgage  or 
pledge.  A  mortgage  may  be  given  to  secure  the  payment 
of  an  account.  The  statute  would  run  against  the  latter 
in  three  years  and  the  former  in  six.  The  mortgagee  has 
two  remedies,  one  upon  the  debt  and  the  other  upon  the 
mortgage.  If  he  postpones  suit  until  after  the  statute  has 
nm  against  the  debt,  he  may  still  foreclose  his  mortgage 
within  the  six  years,  but  he  can  have  no  pcfrsonal  judg- 
ment against  the  mortgagor  for  any  deficiency.  So,  in  this 
case,  should  it  be  admitted  that  plaintiff  can  sustain  an 
action  to  enforce  the  lien  created  by  statute,  still  it  has 
lost  its  personal  vremedy.  .We  could  not  arrive  at  any 
other  conclusion  without  doing  violence  to  a  plain  expres- 
sion of  tibie  legislative  will.  But  has  not  plaintiff  lost  its 
remedy  as  to  the  property  also?  Appellant  says  no;  because 
the  statute  provides  that  the  lien  shall  continue  until  the 
tax  is  paid.  Suppose  it  does.  It  is  common  learning,  that 
a  lien  may  continue  after  the  remedy  for  its  enforcement 
is  lost  A  mortgage  debt  is  not  destroyed  or  extinguished 
by  the  statute  of  limitations.  The  remedy  only  is  taken 
away.  (McCormich  v.  Brown,  36  Cal.  180 ;  Sichel  v.  Car- 
rillo,  42  Id.  493.) 

"The  statute  does  not  destroy  the  right,  but  only  bars 
the  remedy.  Hence,  if  the  claimant  has  any  means  of  en- 
forcing his  claim,  other  than  by  action  or  suit,  the  statute 
can  not  be  set  up  to  prevent  his  recovering  by  such  means." 
(Darby  and  Bosanquet  on  Stat.  Lim.  10.) 

"An  action  of  assumpsit  by  a  pawnee,  to  recover  a  simple 
contract  debt,  is  not  the  more  protected  from  the  operation, 
of  the  statute  because  accompanied  with  property  pledged 
as  collateral  security;  for  it  is  not,  on  that  account,  less 
subject  to  the  mischief  against  which  the  statute  was  intend- 
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ed  to  gaar<L  But  though  it  be  clear  in  such  case  that  the 
remedy  to  enforce  the  debt  may  be  barred,  yet  the  lien 
upon  the  property  pledged  will  remain."  (Angell  on  Lim. 
aec.  73;  see,  also,  Henry  v.  The  Confidence  Company^  1 
Nev.  621.) 

It  is  plain  to  our  minds  that  the  creation  and  continua- 
tion of  a  lien  did  not  extend  the  time  for  bringing  tax  suits, 
beyond  the  period  allowed  by  the  statute  of  limitations, 
nor  did  it  exempt  taxes  from  the  operation  of  the  statute, 
either  as  to  the  corporation  defendant  or  the  property.  Had 
the  statute  created  the  lien  without  providing  for  its  con- 
tinuance until  the  tax  should  be  paid,  the  result  would  have 
been  the  same — ^the  lien  would  have  continued  when  once 
created  until  payment,  or  until  the  repeal  of  the  statute 
creating  it 

The  Massachusetts  tax  act  of  1824  provided  as  follows: 
''Whenever  a  tax  shall  be  assessed  on  any  real  estate  liable 
to  taxation,  said  tax  shall  be  a  lien  on  said  estate,"  etc.  It 
did  not,  in  terms,  provide  for  a  continuance  of  the  lien,  but 
the  court  said  in  Hay  den  v.  Foster,  13  Pick.  495,  "Nor  do 
we  entertain  a  doubt  that  such  lien  continues  until  the  tax 
is  paid." 

This,  then,  is  our  case  upon  the  question  under  discussion. 
A  statutory  lien  is  created,  which  still  exists,  but  which 
cannot  be  enforced,  nor  can  judgment  be  obtained  against 
either  of  the  defendants,  without  tMs  or  a  similar  action, 
which  is  barred  by  the  statute. 

Counsel  for  appellant  also  claim,  that  the  statute  of  lim- 
itations is  not  a  defense  allowed  in  tax  suits,  and  that  no 
defense  can  be  raised  by  demurrer,  which  is  not  permissible 
by  answer  under  section  3156. 

We  said,  a  few  days  ago,  in  the  case  of  The  State  ex  reL 
Lake  v.  The  Board  of  County  Commissioners  of  Washoe 
County,  that  "the  concluding  sentence  of  that  section  (3156), 
'and  no  other  answer  shall  be  permitted,'  must  be  under- 
stood with  this  qualification:  that  it  does  not  exclude  the 
direct  denial  of  any  allegation  of  the  complaint,  necessary  to 
be  proved,  in  order  to  entitle  the  state  to  recover." 

No  more  does  it  prohibit  raising  the  issue  of  law,  that 
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admitting  the  facts  stated^  plaintiff  cannot  maintain  its 
action.  If  the  plaintiff  does  not  state  a  cause  of  action  in 
its  complaint,  or  if  it  states  facts  which,  if  not  waived,  are  a 
bar  to  the  action,  the  defendant  may  protect  himself  by 
proper  pleading,  as  in  other  cases.  Indeed,  it  is  difficult 
to  perceive  why  the  defendant  may  not  demur  for  any  of  the 
reasons  stated  in  the  civil  practice  act.  As  will  be  seea 
further  on,  the  civil  practice  act  is  made  applicable  to  tax 
suits,  so  far  as  it  is  consistent  with  the  revenue  law,  and 
there  is  nothing  in  the  law  last  named  inconsistent  with 
the  practice  act  in  relation  to  demurrers,  unless  it  be  sec- 
tion 3156. 

It  is  evident  that  that  section  does  not  refer  to  demur- 
rers.   Its  opening  sentence  is :    "The  defendant  may  answer, 
which  answer  shall  be  verified."    It  refers  only  to  a  plead- 
ing which  contains  denials  or  averments  of  facts  constituting 
a  defense  to  the  matters  of  fact  alleged  in  the  complaint. 
Who  can  say  there  is  not  the  same  necessity  for  interpos- 
ing a  demurrer  in  a  tax  suit  as  any  other  ?    If  the  complaint 
does^  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, there  is  nothing  to  try.     If  it  is  ambiguous,  unin- 
telligible   or    uncertain,    it    should    be    made    plain.      If 
the  court  has  no  jurisdiction  of  the  person  of  the  defend- 
ant, or  of  the  subject  of  the  action,  it  cannot  proceed  with 
the  case.    If  it  appears  upon  the  face  of  the  complaint  that 
the  action  is  barred,  no  cause  of  action  is  stated,  if  the  de- 
fendant interposes  the  proper  plea.     Before  the  defendant 
can  be  required  to  answer  in  a  tax  suit,  or  any  other,  a 
valid,  subsisting  cause  of  action  must  be  alleged  against 
him.     Besides,  the  law  making  the  statute  of  limitations 
applicable  in  actions  brought  by  the  state,  the  same  as  in 
actions  by  private  parties,  was  passed  two  years  subsequent 
to  section  3156  of  the  compiled  laws,  and  is,  consequently^ 
the  controlling  statute,  so  far  as  this  defense  is  concerned. 
The  demurrer  to  the  twenty  causes  of  action  first  stated  was 
properly  sustained  as  to  both  defendants,  for  the  reason 
that  they  were  barred  by  the  statute  of  limitations.     The 
twenty-first  cause  of  action  was  not  barred,  but  the  court 
below  had  no  original  jurisdiction,  and  this  court  has  no 
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appellate  jurisdiction,  over  a  case  involving  the  amount  there* 
in  claimed. 

II.  Have  several  causes  of  action  been  improperly  united 
is  the  complaint  ? 

Although  this  question  was  argued  with  signal  ability  by 
counsel  on  both  sides,  still  we  find  it  full  of  difficulties.  It 
will  be  our  endeavor  to  so  construe  the  different  statutes 
touching  this  question,  that  our  conclusion  will  harmonize 
with  reason  and  the  majority  of  adjudicated  eases. 

As  we  have  seen,  the  revenue  law  makes  it  the  duty  of 
the  district  attorney  to  bring  suit  immediately  after  receiv- 
ing the  delinquent  list  of  each  quarter ;  and  the  only  provis- 
ion made  by  that  law  in  relation  to  the  complaint,  or  what 
it  may  or  shall  contain,  is  found  in  sections  3232  and  3160,. 
(XL. 

The  first  section  mentioned  prescribes  the  form  that  may 
he  uaed  for  one  quarter's  taxes  only,  and  neither  that  sec* 
tion  nor  any  other,  in  terms,  provides  or  intimates  that 
more  than  one  quarter's  taxes  may  be  enforced  in  the  samo 
action.  In  other  words,  the  revenue  law  is  silent  upon  the 
question,  with  the  exception  of  section  3160. 

That  section  provides  as  follows:  '^An  act  to  r^ulate 
proceedings  in  civil  cases  in  the  courts  of  justice  in  the 
state  of  Nevada,  approved  November  29,  1861,  and  the  sev- 
eral amendments  thereto,  or  amendments  which  may  here- 
after be  made  thereto,  or  laws  passed  under  the  government 
of  the  state  of  Nevada,  so  far  as  the  same  are  not  inconsis- 
tent with  the  provisions  of  this  act,  are  hereby  made  appli- 
cable to  the  proceedings  under  this  act." 

It  is  plain  that  the  only  test  as  to  whether  any  portion  of 
the  civil  practice  act  of  1861  was  made  applicable  to  pro* 
ceedings  in  tax  suits,  brought  under  the  revenue  law,  is 
whether  or  not  such  portion  was  inconsistent  with  the  pro* 
vUicHis  of  the  revenue  law.  If  any  section  of  the  former 
act  is  consistent  with  all  the  provisions  of  the  latter,  it 
must  be  considered  and  followed  with  the  same  particular* 
ity  as  though  it  was  included  in  the  body  of  the  revenue  law. 
It  is  common  for  legislatures  to  refer  to  other  statutes,  as 
was  done  in  this  case,  and  by  such  reference  only,  to  design 
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nate  the  powers  given  under  the  latter  act  When  that  is 
done  without  limitation,  the  statute  referred  to  is  to  be  con- 
Axdered  as  incorporated  in  the  one  making  the  reference. 
(Turner  v.  Wilton  et  aL,  36  111.  393.)  If  the  operation  of 
the  statute  referred  to  is  limited  by  the  act  making  the  ref- 
erence, then  the  former  is  considered  as  incorporated  in  the 
latter,  with  the  limitations  mentioned.  The  legislature  must 
have  had  some  object  in  view  in  making  all  consistent  pro- 
visions of  the  practice  act  applicable  to  the  revenue  law. 
In  1861,  a  revenue  law  was  passed  and  approved,  November 
29th.  In  its  principal  features  it  was  similar  to  the  revenue 
law  of  1865.  The  revenue  law  of  1861  and  the  practice 
act  of  1861  were  both  approved  on  the  same  day,  and  the 
latter  was  made  applicable  to  the  former,  so  far  as  it  was 
consistent. 

The  legislature  knew  that  no  provision  had  be^i  made 
in  the  revenue  law  as  to  many  necessary  points  or  matters 
of  pleading  and  practice.  They  knew,  also,  that  it  was  not 
desirable  to  adopt  a  new  system  for  the  collection  of  delin- 
quent taxes,  except  so  far  as  circumstances  rendered  such 
change  necessary.  The  legislature,  therefore,  with  the  best 
of  reasons,  made  the  practice  act  the  controlling  law  in  tax 
suits  as  much  as  it  was  in  other  civil  cases,  except  when 
inconsistent  with  the  provisions  of  the  revenue  law.  We 
have  no  doubt  that  the  legislature  intended  to  make  the 
civil  practice  act  of  1861  applicable  as  stated;  nor  have 
we  any  doubt  that  the  civil  practice  act  of  1869,  now  in 
force,  is  applicable  to  the  same  extent.  Such  would  prob- 
ably have  been  the  effect  had  the  practice  act  of  1861  only, 
been  referred  to  and  made  applicable  to  the  revenue  law 
of  1865.  (Kuglers  Appeal,  65  Pa.  St  125;  McKnight 
y.  Crinnion,  22  Mo.  560.) 

But  the  revenue  law  now  in  force  (C.  L.  3160),  not  only 
made  the  civil  practice  act  of  1861,  then  in  force,  applica- 
ble, but  also  its  several  amendments,  or  amendments  which 
might  thereafter  be  made  thereto,  or  laws  passed  under  the 
government  of  the  state  of  Nevada,  so  far  as  consistent. 
The  apparent  intention  was  to  make  the  civil  practice  act 
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in  force  at  the  time  a  tax  suit  should  be  brought,  applica- 
ble, unless  inconsistent  with  the  revenue  law. 

Xothing  need  be  said  in  addition  to  what  is  expressed  in 
the  first  portion  of  this  opinion,  in  relation  to  defendant's 
right  to  demur  upon  the  ground  of  misjoinder  of  causes  of 
action.  There  is  nothing  in  the  revenue  law  against  it, 
directly  or  indirectly,  and  the  civil  practice  act  permits  it. 
Besides,  every  conceivable  reason  favors  such  a  proceed- 
ing in  tax  suits  as  well  as  in  others.  The  fortieth  section 
of  the  practice  act  is  not  inconsistent  with  the  revenue  law, 
and  in  tax  suits  any  ground  of  demurrer  therein  stated  may 
be  urged.  The  same  conclusion  must  follow  in  relation  to 
section  64.  It  is  not  inconsistent  with  any  of  the  provi- 
sions of  the  revenue  law.  That  section  provides  that  "the 
plaintiff  may  unite  several  causes  of  action  in  the  same 
complaint,  when  they  all  arise  out  of:  First — Contracts,  ex- 
press or  implied;  *  *  *  But  the  causes  of  action  so 
united  shall  all  belong  to  only  one  of  these  classes,  and 
shall  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,   and  shall  be  separately  stated.^' 

If  the  different  quarters'  taxes  are  separate  and  distinct 
causes  of  action,  and  if  it  shall  be  found  that  no  other 
causes  of  action  can  be  united  in  one  complaint,  than 
those  permitted  by  section  64,  it  is  not  contended  that  those 
united  in  the  complaint  in  this  case  can  be  so  joined,  unless 
they  are  embraced  in  the  first  subdivision  quoted — that  is, 
unless  a  tax  upon  the  proceeds  of  mines  is  a  debt  or  lia- 
bility arising  out  of  an  express  or  implied  contract. 

The  question,  then,  that  now  presents  itself  is  this:  Al- 
though  section  64  is  applicable  to  tax  suits,  can  any  other 
causes  of  action  be  united,  except  those  specified  therein? 
Does  the  express  permission  to  unite  those  stated  in  that 
section  prohibit  the  union  of  others  not  mentioned  therein, 
which,  under  the  old  equity  practice,  could  have  been  joined 
in  the  same  complaint?  Is  5ur  code  "the  only  source  of 
authority  from  which  rules  of  pleading  may  be  drawn,  and 
have  its  methods  so  completely  supplanted  those  which  pre* 
ceded  it  that  the  latter  can  no  longer  be  appealed  to  as  pos* 
sessing  of  themselves  any  force  and  authority?" 
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The  practice  act  now  in  force  is  entitled,  "An  act  to  regu- 
late proceedings  in  civil  cases  in  the  courts  of  justice  of  this 
state,  and  to  repeal  all  other  acts  in  relation  thereto." 

Section  1  declares  that  ^Hhere  shall  be  in  this  state  but 
one  form  of  civil  action  for  the  enforcement  or  protection 
of  private  rights,  and  the  redress  or  prevention  of  private 
wrongs." 

Section  37  provides  that  "all  the  forms  of  pleading  in 
civil  actions,  and  the  rules  by  which  the  sufficiency  of  the 
pleadings  shall  be  determined,  shall  be  those  prescribed  in 
this  act." 

By  section  88  it  is  provided  that  "the  only  pleadings  on 
the  part  of  the  plaintiff  shall  be  the  complaint  or  demurrer 
to  the  defendant's  answer;  and  the  only  pleadings  on  the 
part  of  the  defendant  shall  be  the  demurrer  or  the  answer." 

It  seems  to  us  that  sections  37  and  38,  when  construed 
together,  plainly  mean  this  and  nothing  more:  That  the 
complaint,  answer  and  demurrer  are  sufficient,  when  they 
square  with  the  rules  prescribed  by  the  civil  practice  act, 
and  not  otherwise.  We  think,  also,  that  the  provision  in 
section  37,  that  "the  rules  by  which  the  sufficiency  of  plead- 
ings shall  be  determined  shall  be  those  prescribed  in  this 
act,"  exclude  the  consideration  of  other  rules.  It  is  said 
that  "a  statute  containing  a  mere  affirmative  provision,  with- 
out any  negative,  expressed  or  implied,  does  not  alter  any 
common  law  rule  existing  in  regard  to  its  subject  matter 
before  the  statute."  (Sedgwick  on  the  Construction  of  Stat, 
and  Const.  Law,  29.)  But  there  is,  in  section  37,  a  plainly 
implied  negative.  (7  Iowa,  276;  36  Conn.  375;  20  Ark. 
420.)  Let  us  test  the  conclusion  at  which  we  have  arrived 
by  some  provisions  of  the  practice  act. 

Section  39  declares  what,  in  general  terms,  the  complaint 
shall  contain,  whether  legal  or  equitable  relief,  or  both,  are 
-claimed.  Section  40  provides  within  what  time  and  upon 
what  grounds  the  defendant*  may  demur  to  the  complaint. 
Seven  grounds  of  demurrer  are  stated.  No  one  would  argue 
-that  a  demurrer  can  be  interposed  in  this  state  for  any  other 
reason  than  those  stated.  Even  Mr.  Moak,  in  his  Van 
jSantvoord's  Pleadings,  says  on  page  750: 
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^*The  first  of  these,  that  is,  the  misjoinder  of  claims  or 
causes  of  action  between  the  same  parties,  is  specifically 
provided  for  in  the  seven  several  subdivisions  of  section 
167  of  the  code  as  amended.  And  here  the  remark  made  in 
Manchester  v.  Storrs  (3  How.  Pr.  410),  in  respect  to  a  de- 
murrer for  the  misjoinder  of  several  causes  of  action,  may 
1)6  repeated;  that  'we  must  forget  all  rules  respecting  de- 
murrers, and  regard  a  demurrer  now  as  a  pleading  created, 
with  its  character  and  office  defined  by  the  code.  No  de- 
murrer will  lie  except  to  a  complaint,  nor  for  any  other 
causes  except  the  six  grounds  specified  in  section  122,  now 
144.' "  And  yet  he  holds  that  causes  of  action  not  men- 
tioned in  the  practice  act  may  be  united,  if  they  are  such  as 
might  have  been  joined  under  the  former  equity  practice. 

We  do  not  perceive  why  a  different  rule  should  obtain  in 
relation  to  demurrers  from  that  concerning  joinder  of  differ- 
ent causes  of  action.  The  language  of  the  code  is  the  same 
in  both  cases.  "The  defendant  may  demur,"  etc.  (Sec. 
40.)  ''The  plaintiff  may  unite  several  causes  of  actipn  in 
the  same  complaint,  when  they  arise  put  of,"  etc.  (Sec. 
64.)  If  the  conclusion  arrived  at  by  the  author  is  based 
upon  the  fact  that  "there  are  remedies,  well  known  to  our 
jurisprudence,  which  still  exist,  and  which  can  not  be  com- 
prised in  either  of  the  subdivisions  of  section  167"  (cor- 
responding with  section  64),  as  seems  to  be  the  case,  then 
why  not  be  consistent,  and  arrive  at  the  same  conclusion  in 
relation  to  demurrers  ?  It  is  well  known  that  the  code  does 
not  specify  all  the  grounds  of  demurrer  that  were  known 
and  permitted  before  the  code. 

In  White  v.  Joj/j  13  N.  Y.  89,  the  court  said :  "Departure 
in  pleading  is  defined  to  be,  when  a  party  quits  or  departs 
from  the  cause  or  defense  which  he  has  first  made,  and  has 
recourse  to  another.  *  *  *  Prior  to  the  code,  a  de- 
murrer would  lie  for  a  departure  in  pleading;  but  is  a 
demurrer  authorized  by  the  code  for  such  fault  in  pleading  ? 
*  *  *  It  is  proper  to  remark,  that  since  the  code,  parties 
must  find  their  authority  for  pleading  in  the  code,  and  if 
the  authority  is  not  found  there  for  any  pleading  put  in, 
and  it  is  not  a  case  where  a  demurrer  is  authorized,  the 
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remedy  is  by  motion  to  strike  out.  It  is  an  irregularity  to 
put  in  pleadings  not  authorized  by  the  code.  All  the  cases 
in  which  a  demurrer  may  be  interposed  are  clearly  specified.'^ 
Without  quoting,  we  refer  especially  in  this  connection  to 
Dyer  v.  Barstow,  50  Cal.  662,  and  Brown  v.  Rice,  51  Cal» 
489. 

So,  examining  the  stat\ite  outside  of  pleadings,  who  would 
say  that  an  injunction,  certiorari  or  mandamus  can  be 
granted,  except  for  the  reasons  stated  in  the  practice  act; 
or  that  a  new  trial  can  be  had  except  upon  grounds  therein 
stated  ?  Who  would  think  of  taking  an  appeal  except  in  the 
cases  prescribed  in  title  nine?  And  is  any  other  act  or 
omission  a  contempt,  save  those  mentioned  in  section  460  ? 

We  shall  make  two  brief  quotations  in  addition  to  the 
foregoing,  and  close  this  branch  of  the  case:  "There  is  no 
intermingling  of  a  former  practice  where  the  provisions  of 
the  code  are  specific.  The  whole  plan  of  prosecuting  ap- 
peals and  reserving  questions  is  contained  in  their  (New 
York)  code,  and  there  only.  All  the  former  machinery, 
cumbrous  and  elaborate  as  it  was,  far  more  so  than  our  o^vn, 
is  entirely  superseded  by  the  code.  Any  legal  gentleman  in 
that  state,  who  should  adhere  to  the  old  practice,  setting  it 
up  against  the  new,  would  only  make  himself  ridiculous. 
So  in  this  state.  Wherever  the  code  has  made  affirmative 
provisions,  the  former  practice  is  obsolete.  The  only  thing 
which  looks  to  keeping  alive  the  old  practice,  is  that  one 
provision  already  alluded  to,  of  very  doubtful  constitutional 
validity,  which  provides  for  omitted  cases.  Everything  else 
has  fallen  before  the  express  and  detailed  provisions  of  the 
code.  This  is  the  last  expressed  will  of  the  legislature,  and 
on  the  plainest  principles  of  statutory  construction,  as  well 
as  in  express  terms,  it  abrogates  everything  in  the  former 
])ractiee,  and  all  enactments  inconsistent  with  it."  (Jolly  v. 
Terre  Haute  Drawbridge  Co.,  9  Ind.  427.) 

We  quote  also  from  Mr.  Poriieroy's  excellent  work  on 
"Remedies  and  Remedial  Rights,"  p.  545.  He  says:  "Be- 
fore entering  upon  the  matter  thus  outlined,  a  preliminary 
question  presents  itself,  upon  the  answer  to  which  much  of 
the  succeeding  discussion  must  turn.  The  question  involves 
tiie  true  relations  between  the  doctrines  and  rules  of  ploa*!- 
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ing  enacted  by  the  codes  and  those  which  existed  previously, 
as  parts  of  the  common  law  and  the  equity  jurisprudence, 
and  may  be  stated  as  follows:  Are  the  doctrines  and  rules 
contained  in  the  statute  to  be  regarded  as  the  sole  guides- 
in  pleading  under  the  reformed  procedure?  or  are  the  an* 
cient  methods  still  controlling,  except  when  inconsistent  with, 
some  express  provisions  of  the  later  legislation?''  And 
after  stating  the  views  of  different  courts,  etc.,  he  concluu©8 
as  follows:  "During  the  earlier  periods  of  the  present  sys- 
tem, there  was  an  evident  disposition  on  the  part  of  some 
judges  and  courts  to  adopt  the  former  of  these  two  views, 
and  to  hold  that  the  old  methods,  rules  and  requisites  of 
the  common  law  and  of  equity  are  still  applicable  in  sub- 
stance, when  not  inconsistent  with  the  provisions  of  the^ 
statute;  or,  in  other  words,  that  they  had  been  supplanted 
only  so  far  as  such  inconsistency  extends.  The  second 
theory  has,  however,  been  generally,  if  not  universally^ 
adopted,  as  the  true  interpretation  to  put  upon  the  language 
of  the  codes,  and  as  the  starting  point  in  the  work  of  con- 
structing a  system  of  practical  rules  for  pleading.  The 
proposition,  as  stated  in  the  foregoing  paragraph,  has  been 
expressly  announced  in  well-considered  judgments;  in  the 
vast  majority  of  instances,  however,  it  has  rather  been  as- 
sumed and  impliedly  contained  in  the  decision  of  the  court, 
yet  none  the  less  passed  upon  and  affirmed.  It  may  now,. 
I  think,  be  regarded  as  the  established  doctrine,  that  the 
code  in  each  of  the  states  is  the  only  source  of  authority 
from  which  rules  of  pleading  may  be  drawn ;  that  its  methods 
have  completely  supplanted  those  which  preceded  it,  so  that 
the  latter  can  no  longer  be  appealed  to  as  possessing  of 
themselves  any  force  and  authority." 

In  our  opinion  it  is  wisdom  to  preserve  the  plain,  simple- 
methods  and  rules  of  the  code,  in  pleading  and  practice; 
and  if  section  64,  or  any  other,  does  not,  in  terms,  embrace- 
all  that  is  desirable,  then  let  us  appeal  to  the  legislature 
for  aid,  rather  than  to  judicial  legislation.  It  is  proper  to- 
refpr  briefly  to  certain  authorities  to  which  our  attention 
has  been  called  in  this  connection. 

Bowers  v.  Keesecher,  9  Iowa,  424,  and  Byington  v.  Wooda^ 

N«T.   Vol.   XIV.— 16. 
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13  Id.  20,  were  decided  under  statutes  justifying  the  con- 
clusions of  the  court,  but  by  reason  of  the  great  difference 
between  those  statutes  and  ours  they  throw  no  light  upon 
•this  case.  (See  Laws  of  Iowa,  revision  of  1860,  and  13 
Id.  20.) 

People  V.  Seymour,  16  Cal.  340,  was  brought  under  a 
special  statute  legalizing  the  assessments  of  taxes  in  the  city 
and  county  of  Sacramento  for  the  years  1868  and  1859,  and 
authorizing  their  collection. 

People  V.  Todd,  was  a  similar  action,  brought  to  recover 
taxes  for  1858,   1859  and  1860,  under  a  similar  statute. 

It  is  not  necessary  to  decide  whether  by  those  statutes 
it  was  the  evident  intention  of  the  legislature  to  permit 
taxes  against  the  same  person  and  the  same  property  for 
the  different  years,  to  be  collected  in  the  same  suit,  because 
the  question  here  presented  was  not  in  any  manner  raised 
or  suggested  in  either  of  those  cases.  So,  in  any  event,  they 
are  not  authority  in  this  case  upon  the  question  of  mis- 
joinder of  causes  of  action.  '    , 

Deyo  V.  Roodj  3  Hill,  528,  was  decided  in  1842,  before  the 
adoption  of  the  code,  and  the  decision  was  placed  expressly 
upon  the  common-law  doctrine  allowing  several  penalties 
to  be  recovered  in  the  same  suit.  The  same  is  true  of 
City  of  Brooklyn  v,  Cleves,  HUl  &  Denio,  233,  and  Church 
v,  Mumford,  11  Johns.  479. 

Kempton  v.  Savings  Institution,  53  N.  H.  583,  was 
brought  under  a  penid  statute  which  provided  that  "if  any 
person  upon  any  contract  receives  interest  at  a  higher  rate 
than  six  per  cent,  he  shall  forfeit  three  times  the  sum  so  re- 
•  ceived  in  excess  .of  said  six  per  cent,  to  the  person  who  will 
sue  therefor."  The  question  before  the  court  was  whether 
that  statute  authorized  a  separate  suit  for  every  separate 
xeoeption  of  usurious  interest  on  the  same  contract.  And 
the  statute  having  been  penal,  and  hence  its  operation  and 
effect  could  not  be  extended  by  implication,  and  the  court 
teing  of  the  opinion  that  the  statute  did  not,  in  terms,  au- 
thorize a  separate  suit  for  each  breach  any  more  than  that 
the  whole  must  be  included  in  one  suit,  it  was  deemed  the 
.best  policy   to   resolve  the   doubt   according   to   the   well- 
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established  doctrine,  that  "the  law  does  not  favor  or  en- 
courage a  multiplicity  of  suits." 

Pearkes  v.  Freer,  9  Cal.  642,  was  an  action  against  a 
sherifiF  to  recover  damages  sustained  by  reason  of  his  fail- 
wre  to  execute  and  return  process,  with  the  addition  of  two 
hundred  dollars  imposed  by  law  as  a  penalty  for  such  neg- 
lect. The  statute  provided  that  for  such  failure  the  sheriff 
should  'T)e  liable  in  an  action  to  the  party  aggrieved  for 
the  sum  of  two  hundred  dollars,  and  for  all  damages  sus- 
tained by  him.'^  A  demurrer  was  interposed  to  the  com> 
plaint  on  the  ground  that  two  distinct  causes  of  action  had 
been  improperly  united.  The  court  said:  "It  is  not  the 
policy  of  the  law  to  promote  multiplicity  of  actions,  and 
by  no  rule  of  construction  of  which  we  have  any  knowl- 
edge  can  we  arrive  at  the  conclusion  that  the  legislature 
intended  that  two  suits  were  necessary  to  enable  a  party  to 
avail  himself  of  the  remedy  given  by  this  statute." 

The  fact  is,  that  although  there  were  two  kinds  of  relief, 
there  was  but  one  cause  of  action.  (Pomeroy's  Eemedies, 
486,  et  seq.) 

We  are  also  referred  to  Skyrme  v.  Occidental  Co.  (8  Nev. 
231),  an  action  to  enforce  several  mechanics'  liens.  The 
court  in  that  case  said :  "The  plaintiff  need  not  have  brought 
suit  to  foreclose  any  but  his  own  lien,  and  then,  by  pur- 
suing the  provisions  of  the  statute,  would  have  had  the 
right  to  exhibit  proofs  as  to  the  others.  *  *  *  But  by 
bringing  suit  upon  all  the  liens  (doing  more  than  was  neces- 
sary) he  did  not,  in  our  judgment,  lose  the  right  to  have  the 
assigned  liens  enforced."  (See,  also.  Hunter  &  Go.  v.  TrMC- 
kee  Lodge,  decided  at  the  last  January  term,  and  Ivers  v. 
EUiott,  6  Nev.  290.) 

But  it  is  argued  by  counsel  for  appellant : 

1.  That  there  is  in  fact  but  one  cause  of  action  stated  in 
the  complaint,  although  the  different  quarters'  taxes  and 
penalties  are  set  out  as  distinct  causes. 

2.  That  if  there  are  as  many  separate  and  distinct  causes 
of  action  as  there  are  delinquencies  stated  in  the  com- 
plaint, still  a  tax  is  in  the  nature  of  a  debt,  and  those  al- 
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leged  to  be  due  in  this  case  can  all  be  recovered  in  one 
action. 

If  the  complaint  contains  but  a  single  cause  of  action, 
whatever  else  it  may  contain,  we  are  of  the  opinion  that  the 
defendants  cannot  successfully  demur  on  the  ground  that 
several  causes  of  action  have  been  improperly  united.  {Hill- 
manv.  Hillman,  14  How.  Pr.  459.) 

In  Mayer  v.  Van  Collen  (28  Barb.  231),  a  cause  of  action 
is  defined  to  be  "the  right  which  a  party  has  to  institute 
tnd  carry  through  a  proceeding  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong. '^ 
"The  complaint  states  the  facts  showing  this  right.  The 
unity  of  the  right  to  be  enforced,  or  of  the  wrong  to  be 
redressed,  constitutes  the  unity  of  the  action."  (Id.)  Mr. 
Pomeroy  says:  "Every  action  is  based  upon  some  primary 
right  by  the  plaintiff,  and  upon  a  duty  resting  upon  the 
defendant  corresponding  to  such  right.  By  means  of  a 
wrongful  act  or  omission  of  the  defendant,  this  primary 
right  and  this  duty  are  invaded  and  broken;  and  there  im- 
mediately arises  from  the  breach  a  new  remedial  right  of 
the  plaintiff  and  a  new  remedial  duty  of  the  defendant. 
Finally,  such  remedial  right  and  duty  are  consummated 
and  satisfied  by  the  remedy  which  is  obtained  through  means 
of  the  action  and  which  is  its  object.  *  *  *  *  *The 
cause  of  action,  therefore,  must  always  consist  of  two  fac- 
tors: 1.  The  plaintiff's  primary  right  and  the  defendant's 
corresponding  primary  duty,  whatever  be  the  subject  to 
which  they  relate,  person,  character,  property  or  contract, 
2.  The  delict,  or  wrongful  act  or  omission  of  the  defend- 
ant by  which  the  primary  right  and  duty  have  been  vio- 
lated. Every  action,  when  analyzed,  will  be  found  to  con- 
tain these  two  separate  and  distinct  elements,  and,  in  com- 
bination, they  constitute  the  cau?e  of  action."     (Sec.  519.) 

The  two  combined  elements  in  this  case,  then,  were  (1) 
the  state's  right  to  a  quarterly  payment  of  taxes  alleged  to 
be  due,  and  the  defendant's  duty  to  pay  the  same  at  the 
times  provided  by  law;  and  (2)  the  omission  to  pay  when 
required.     The  combined  elements  necessary  to  constitute^ 
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a  cause  of  action  existed  as  to  each  quarter's  taxes  as  soon 
as  the  auditor  handed  over  to  the  district  attorney  the 
delinquent  list  for  such  quarter.  At  that  time,  then,  the 
state  had  a  cause  of  action,  and  the  right  to  bring  it.  If 
the  statute  of  limitations  had  not  barred  an  action  for  any 
part  of  the  taxes  alleged  to  be  due,  and  if  the  state  had 
obtained  judgment  in  an  action  brought  to  recover  the 
amount  claimed  to  be  due  for  the  last  quarter  only,  would 
such  judgment  be  a  bar  to  an  action  or  actions  for  the 
recovery  of  amounts  alleged  to  be  due  for  the  preceding 
quarters  ?  If  such  judgment  for  a  part  would  bar  an  action 
for  any  or  aU  taxes  claimed  for  previous  quarters,  then  only 
one  cause  of  action  is  stated  in  the  complaint.  On  the  con- 
trary, if  such  judgment  would  not  be  a  bar^  then  there  are 
twenty-one  causes  of  action  stated  in  the  complaint 

^'The  principle  is  settled  beyond  dispute  that  a  judgment 
concludes  the  rights  of  the  parties  in  respect  to  the  cause 
of  action  stated  in  the  pleadings  on  which  it  is  rendered, 
whether  the  suit  embraces  the  whole  or  only  a  part  of  the 
demand  constituting  the  cause  of  action.     It  results  from 
this  principle,  and  the  rule  is  fully  established,  that  an 
entire  claim,  arising  either  upon  a  contract  or  from  a  wrong, 
cannot  be  divided  and  made  the  subject  of  several  suits; 
and  if  several  suits  be  brought  for  different  parts  of  such  a 
daim,  the  pendency  of  the  first  may  be  pleaded  in  abate- 
ment of  the  others,  and  a  judgment  upon  the  merits  in 
either  will  be  available  as  a  bar  in  the  other  suits.     *     *     * 
But  it  is  entire  claims  only  which  cannot  be  divided  within 
this  rule — those  which  are  single  and  indivisible  in  their 
nature.     The  cause  of  action  in  the  different  suits  must  be 
the  same.     The  rule  does  not  prevent,  nor  is  there  any 
principle  which  precludes,  the  prosecution  of  several  actions 
upon  several  causes  of  action.     The  holder  of  several  prom- 
issory notes  may  maintain  an  action  on  each;  a  party  up- 
on whose  person  or  property  successive  distinct  trespasses 
have  been  committed,  may  bring  a  separate  suit  for  every 
trespass;  and  all  demanda,  of  whatever  nature,  arising  out 
of  separate  and  distinct  transactions,  may  be  sued  upon 
separately.     It  makes  no  difference  that  the  causes  of  action 
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might  be  united  in  a  single  suit;  the  right  of  the  party 
in  whose  favor  they  exist,  to  separate  suits,  is  not  affected 
by  that  circumstance,  except  in  proper  cases,  for  the  pre- 
vention of  vexation  and  oppression,  the  court  will  enforce 
a  consolidation  of  the   actions.     *     ♦     *     The  true   dis- 
tinction between  demands  or  rights  of  action,  which  are- 
single  and  entire,  and  those  which  are  several  and  distinct, 
is,  that  the  former  immediately  arise  out  of  one  and  the 
same  act  or  contract,  and  the  latter  out  of  different  acts  or- 
contracts.    Perhaps  as  simple  and  safe  a  test  as  the  subject 
admits  of,  by  which  to  determine  whether  a  case  beloi^s- 
to  one  class  or  the  other,  is  by  inquiring  whether  it  rests 
upon  one  or  several  acts  or  agreements.     In  the  case  of 
torts,  each  trespass  or  conversion,  or  fraud,  gives  a  right  of 
'action,  and  but  a  single  one,  however  numerous  the  items 
of  wrong  or  damage  may  be;  in  respect  to  contracts,  ex- 
press or  implied,  each  contract  affords  one,  and  only  one, 
cause  of  action.     The  case  of  a  contract  containing  several 
stipulations  to  be  performed  at  different  times  is  no  excep- 
tion.    Although  an  action  may  be  maintained  upon  each 
stipulation  as  it  is  broken,  before  the  time  of  performance 
of  the  others,  the  ground  of  action  is  the  stipulation,  which 
is  in  the  nature  of  a  several  contract.     Where  there  is  an- 
account  for  goods  sold,  or  labor  performed;  where  money 
has  been  lent  to^  or  paid  for,  the  use  of  a  party  at  different 
times,  or  several  items  of  claim  spring  in  any  way  from  con- 
tract, whether  one  only  or  separate  rights  of  action  exist, 
will,  in  each  case,  depend  upon  whether  the  case  is  covered 
by  one  or  by  separate  contracts.     The  several  items  may 
have  their  origin  in  one  contract,  as  on  an  agreement  to  sell 
and  deliver  goods,  or  perform  work,  or  advance  money ;  and 
usually,  in  case  of  a  running  account,  it  may  be  fairly  im- 
plied  that   it   is   in   pursuance  of   an   agreement  that  an 
account  may  be  opened  and  continued,  either  for  a  definite 
period  or  at  the  pleasure  of  one  or  both  parties.    But  there 
must  be  either  an  express  contract,  or  the  circumstances 
must  be  such  as  to  raise  an  implied  contract,  embracing  all 
the   items,   to  make  them,   where  they   arise   at   different 
times,    a   single   or   entire  .demand   or   cause    of    action."" 
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{Secor  V.  Sturgis,  16  N.  Y.  554-668,  and  cases  there  cited.) 
We  know  of  no  plainer  condensed  statement  of  the  law 
npon  the  subject  in  hand  than  the  above.  (See  Staples  v.. 
Goodrich,  21  Barb.  317 ;  The  Erie  &  New  York  City  R.  R^ 
V.  PaJtrick,  2  Keyes,  256 ;  Secor  v.  Sturgis,  2  Abb.  Pr.  70 ;: 
Cashman  v.  Bean,  2  Hilt.  841 ;  Reformed  Protestant  Dutch 
Church  V.  Brovm,  64  Barb.  199 ;  Boy^e  v.  Christy,  47  Mo^. 
72.) 

It  is  true  that  one  law  is  the  sole  authority  for  the  differ- 
ent acts  required  in  tax  matters.  That  law  creates  liabilities, 
but  it  also  requires  the  performance  of  certain  acts  iiL\  a 
specific  way  before  payment  can  be  enforced.  A  valid 
assessment  is  an  indispensable  basis  for  the  support  of  a 
tax  On  real  and  personal  property  an  annual  levy  is  made* 
by  the  law  for  state  purposes,  and  by  the  county  commission- 
ers for  county  purposes.  The  methods  are  different,  but  the- 
result,  in  both  cases,  is  a  yearly  levy,  and  each  levy  i* 
separate  from  that  of  any  other  year.  So  it  is  as  to  assess- 
ments. Each  is  and  must  be  an  assessment  of  one  year 
only.  {People  v.  Hastings,  29  Cal.  452.)  Separate  tax 
lists,  tax  rolls  and  delinquent  lists  are  required  and  kept  for 
each  year.  Each  lien  created  is  a  lien  for  that  year's  taxes,, 
and  suits  can  be,  and  under  the  law  should  be,  brought  inde- 
pendently  of  suits  for  the  taxes  of  other  years. 

There  is  no  provision  allowing  delinquent  taxes  of  one 
year  to  be  added,  or  attached,  to  those  of  another  year. 
Any  errors  in  one  year's  assessment,  levy,  or  other  act  re- 
quired, does  not  affect  the  collection  for  any  other  year. 
Each  year  a  lien  attaches  upon  the  real  property  assessed,, 
for  the  tax  levied  upon  the  personal  property  of  the  owner 
of  such  real  estate,  but  only  for  that  year.  Each  delin- 
quent list,  or  a  copy  thereof,  certified  by  the  county  audi- 
tor, showing  unpaid  taxes  against  any  person  or  property, 
is  prima  facie  evidence  in  any  court  to  prove  the  assess- 
ment, property  assessed,  and  that  all  the  forms  of  law  in 
relation  to  the  assessment  and  levy  of  such  taxes  have  been- 
complied  with.  Hence  different  evidence  ds  necessary  to 
support  an  action  for  each  year's  taxes. 

'Where  the  act  complained  of  is  indivisible,  a  plaintiff 
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cannot  separate  it  and  bring  one  action  for  one  part  and 
another  for  another;  and  the  test  by  which  to  determine 
whether  causes  of  action  are  the  same  is  to  inquire  whether 
the  same  evidence  will  be  necessary  to  support  them."  {Crips 
V.  TcUvande,  4  McCord  (S.  C),  20.) 

What  has  been  said  in  relation  to  real  and  personal  prop- 
•erty  is  entirely  applicable  to  the  proceeds  of  mines,  with 
this  difference:  In  the  first  instance,  as  well  as  in  the  sec- 
ond, the  levy  is  made  yearly,  but  after  the  levy,  the  differ- 
ent acts  in  relation  to  proceeds  of  mines  are  required  to  be 
clone  quarterly.     It  must  be  admitted  that  if  taxes  upon 
the  proceeds  of  mines  for  different  quarters  constitute  but 
one  single  cause  of  action,  then  those  upon  real  and  per- 
sonal property,  for  different  years,  must  fall  under  the  same 
rule.     After  a  careful  examination  of  the  revenue  law,  it 
seems  to  us  that  if  the  taxes  delinquent  for  several  dif- 
ferent years  in  the  one  case,  and  for  different  quarters  in. 
the  other,  constitute  but  one  cause  of  action,  then  it  is  dif- 
ficult to  find  those  that  are  separate  and  independent.     If 
A.  should  purchase  goods  of  B.,  having  a  settlement  monthly 
for  the  goods  purchased  during  the  month  preceding,  and 
at  the  end  of  a  year  B.  should  bring  suit,  he  could  unite  the 
several  amounts  found  due  on  settlement,  because  all  arose 
out  of  contract,  but  each  would  have  to  be  separately  stated, 
because  of  being  a  cause  of  action  by  itself,  in  consequence 
of  a  settlement  and  separation  from  the  rest  of  the  account. 
Here  the  law  settles  and  fixes  the  amount  due  for  each 
quarter  and  does  not  allow  it  to  become  mingled  with,  or 
dependent  upon,  the  taxes  or  proceedings  of  any  other  quar- 
ter.    Every  quarterly  or  yearly  tax  is  an  enforced  contribu- 
tion for  the  support  of  the  state,  and  from  its  very  nature 
must  be  a  separate  and  independent  liability.      We   now 
come  to  a  consideration  of  the  question  whether  a  tax  is 
a  debt,  or  in  the  nature  of  a  debt,  and  whether  those  due 
for  different  quarters  can  be  collected  in  the  same  action. 
A  conclusion  in  this  case  that  a  tax  is  in  the  nature  of  a 
debt  could  not  help  appellant,  if  it  does  not  arise  out  of  a 
contract,  express  or  implied;  and  it  may  be  conceded  that, 
before  the  code,  the  action  of  debt  was  a  proper  remedy 
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for  the  collection  of  a  tax,  in  case  any  action  was  allowed,, 
and  that  several  demands  for  debt  could  have  been  united. 

''By  the  common  law  an  action  of  debt  is  the  general 
remedy  for  the  recovery  of  all  sums  certain,  whether  the 
legal  liability  arise  out  of  contract  or  be  created  by  stat- 
ute." (United  States  v.  Lyman,  1  Mason  C.  C.  R.  498.) 
That  was  an  action  of  debt  to  recover  certain  duties.  It 
was  held  to  be  a  proper  remedy,  not  because  the  amount 
claimed  was  due  under  a  contract,  but  because,  under  the- 
law,  it  was  for  a  certain,  definite  sum  for  which  the  defend- 
ant was  liable.  Bouvier  says:  *'Debt  lies  for  a  sum  of 
money  certain,  due  by  the  defendant  to  the  plaintiff,  wheth- 
er it  has  been  rendered  certain  by  contract  between  the 
parties  or  by  judgment  or  by  statute."  (3  Bouv.  Inst. 
627;  see  Bliss  on  Code  Plead,  sec.  243;  Meredith  v.  United 
States,  13  Peters,  486,  and  Portland  D.  D.  Co.  v.  Trustees^ 
12  B.  Mon.  77.)  It  will  be  seen  by  reference  to  the  author-^ 
ities,  however,  that  this  class  of  cases  does  not  strengthen 
appellant's  case.  Although  they  decide  that,  under  the 
common  law  and  the  old  practice,  the  action  of  debt  was  a 
proper  remedy  for  the  collection  of  a  tax  or  duty,  in  the 
absence  of  a  special  statute,  still  they  do  not  decide  that 
such  an  action  was  proper  because  a  tax  or  duty  is  a  debt 
arising  out  of  a  contract,  express  or  implied,  and  that  is 
the  condition  of  unity  under  section  64. 

In  comparison  with  the  number  holding  an  opposite  doc- 
trine, there  are  verv  few  authorities  which  declare  a  tax  an 
obligation  or  debt  based  upon  c  arising  out  of  an  implied  con- 
tract. (See  Dugan  v.  Baltimore,  1  Gill  and  J.  499 ;  The 
City  of  Dubuque  v.  The  III  Cent.  B.  R.  Co.,  39  Iowa,  60 ; 
Mayor  v.  McKee,  2  Terg.  167;  3  Bl.  Com.  158.) 

Opinion  by  Beatty,  J.,  2  Nev.  61,  with  dissenting  opin- 
ion by  Brosnan,  J.,  Lewis,  C.  J.,  not  participating  in  the 
decision.     (See  repub.  vols.  1,  2,  Nev.  E.  588.) 

In  the  first  of  the  above  cases  no  reasons  are  given  in- 
support  of  the  doctrine  stated.  In  the  second,  Bouv.  Diet., 
tit  Contract,  Chitt/s  Contracts,  2,  and  3  Bl.  Com.  158, 
are  isited.     Cole,  J.,  dissents  expressly. 

And  in  relation  to  the  reasoning  of  Mr.  Blackstone,  Jus- 
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tice  Story,  in  1  Mason,  288,  says  that  "it  is  very  refined 
and  ingenious  in  theory,  but  it  never  has  to  its  full  extent 
<been  admitted  in  practice,  as  the  foundation  of  legal  reme- 
dies." The  case  in  2  Yerg.  declares  upon  the  authority  of 
Elackstone,  that  by  becoming  a  member  of  society  a  person 
tacitly  promises  to  pay  any  debt  or  tax  legally  imposed, 
^nd  for  non-payment  is  liable  to  a  suit  upon  such  implied 
promise.  We  do  not  subscribe  to  the  doctrine  of  the  above 
authorities.  It  was  a  convenient  fiction  in  the  begiiming, 
and  can  never  arise  to  the  dignity  of  reality.  The  author- 
ities are  overwhelming  in  favor  of  the  conclusion  that  taxes 
are  not  debts  in  the  sense  that  they  are  obligations  or  lia- 
bilities arising  out  of  contracts  express  or  implied,  and  in 
the  true  and  usual  sense,  are  not  debts  at  all ;  but  that  they 
-are  "the  enforced  proportional  contribution  of  each  citi- 
zen ai)d  of  his  estate,  levied  by  the  authority  of  the  state 
for  the  support  of  government,  and  for  all  public  needs; 
that  they  owe  their  existence  to  the  action  of  the  legislative 
power,  and  do  not  depend  for  their  validity  or  enforcement 
upon  the  individual  assent  of  the  taxpayer,  but  operate  in 
invitum/'  (Cooley  on  Tax,  13;  Bliss  on  Code  Plead.  128; 
Johnson  v.  Hoivard,  41  Vt.  125 ;  26  Id.  436 ;  City  of  Augusta 
V.  North,  67  Me.  394;  Oeren  v.  Gruber,  26  La.  An.  697; 
Loan  Association  v.  Topeka,  20  Wall.  664 ;  Pierce  v.  City  of 
Boston,  3  Met.  520 ;  Lane  Co.  v.  Oregon,  7  Wall.  78 ;  Perry 
V.  Washhum  (wherein  the  court  explains  People  v.  Seymour, 
16  Cal.  340)  ;  Hanson  v.  Vernon,  27  Iowa,  46;  Bradley  v. 
McAtee,  7  Bush,  Ky.  673;  The  City  of  Camden  v.  Allen, 
2  Dutcher,  398;  City  of  Carondelet  v.  Picot,  38  Mo.  130; 
Trenholm  v.  Charleston,  3  Rich.  S.  C.  349;  WhiteaJcer  v. 
Haley,  2  Oregon,  139 ;  De  Pauw  v.  City  of  New  Albany,  22 
Ind.  206;  58  Me.  591.) 

We  deem  it  unnecessary  to  notice  other  points  raised  by 
<?ounsel. 

The  judgment  is  affirmed,  each  party  to  pay  its  own  costs 
on  appeal. 

Beatty,  0.  J.J  concurring  and  dissenting: 
I  concur  in  the  judgment  on  the  ground  that  the  action 
^^as  barred  by  th^  statute  of  limitations. 
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I  dissent  from  that  part  of  the  opinion  of  the  court  in 
which  it  is  held  that  there  was  in  this  case  a  misjoinder  of 
causes  of  action.  If  the  principle  of  the  decision  upon 
that  point  ajffected  only  suits  for  taxes  the  matter  would, 
perhaps,  not  he  of  sufficient  consequence  to  justify  any  ex- 
tended statement  of  the  grounds  of  my  dissent,  for  as  long 
as  the  plain  injunctions  of  the  statute  are  obeyed  there  ought 
never  to  be  more  than  one  claim  for  delinquent  taxes  pend- 
ing against  the  same  person;  and  consequently  it  can  not 
he  presumed  that  the  privilege  of  uniting  two  or  more  such 
claims  in  one  action  will  ever  hereafter  be  of  any  practical 
importance.  But  it  will  be  seen  from  the  reasoning  of  the 
court,  and  the  authorities  cited  to  sustain  its  conclusions^ 
that  the  decision  rests  upon  a  principle  that  will  include  a 
great  many  other  causes  of  action  besides  delinquent  taxes, 
and  that  if  it  is  consistently  adhered  to,  the  beneficeijit  rule 
of  the  statute  will  be  very  greatly  restricted  in  its  operation. 
For  in  eflFect  it  is  held  that  there  is  no  implied  contract  to 
pay  taxes  because,  and  ovly  because,  the  obligation  is  imposed 
hy  statute,  and  does  not  depend  for  its  validity  upon  the  indi- 
vidiuU  assent  of  the  taxpayer;  because,  in  short,  it  is  an 
obligation  operating  in  invitum.  Now,  if  this  is  a  good 
reason  for  holding  that  there  is  no  implied  promise  to 
pay  a  tax,  it  must  equally  follow  that  there  is  no  implied 
promise  to  discharge  any  common  law  or  statutory  obliga- 
tion which  operates  in  invitum,  and  the  result  is  that  no  two 
demands  of  that  character  can  hereafter  be  united  in  the 
same  action.  This  I  regard  as  an  extremely  pernicious  con- 
sequence, and  therefore  I  shall  endeavor  to  show  that  the 
doctrine  from  which  .it  flows,  although  true  to  a  certain  ex- 
tent, has  no  application  to  the  construction  of  section  64  of 
the  practice  act.  For  this  purpose  I  shall  rely  to  a  great 
extent  upon  the  cases  and  writers  whose  authority  is  in- 
voked by  the  court.  In  the  first  place,  however,  I  wish  to 
call  attention  to  a  principle  of  legal  construction,  which 
sams  to  have  been  to  some  extent  ovei'looked:  The  office 
oi  interpretation  is  to  determine  the  sense  in  which  words 
have  been  insed.  The  same  word  does  not  always  mean  the 
«ame  thing.      Not  only  are  words  employed  in  different 
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senses  in  different  statutes,  but  the  instances  are  not  rare  in 
which  a  word  has  been  held  to  mean  one  thing  in  one  part 
and  another  thing  in  another  part  of  the  same  statute. 
What  is  true  of  other  words  of  ambiguous  import  is  em- 
pratically  true  of  the  word  contract — a  word  that  has  been 
used  by  law-writers  of  the  highest  reputation  and  authority 
sometimes  in  a  very  enlarged,  and  at  others  in  a  much  more 

restricted,  sense.  In  order  to  determine  its  meaning  in  any 
particular  statute  in  which  it  may  be  found,  it  will  always 
be  necessary  to  look  to  its  context,  to  the  subject-matter, 
and  to  the  spirit  and  object  of  the  law.  To  hold  that,  be- 
cause in  construing  one  statute  it  has  been  interpreted  in 
its  ordinary  and  more  restricted  sense,  it  must  therefore  be 
taken*  in  the  same  sense  in  every  other  statute,  is  simply  to 
ignore  one  of  the  most  familiar  rules  of  legal  construction. 
Yet  this,  in  my  opinion,  is  the  mistake  into  which  the  court 
has  fallen. 

No  one  will  deny  that  it  has  been  frequently  held,  and 
correctly  held,  that  a  tax  is  not  a  debt  or  obligation  ex  con- 
tractu in  the  ordinary  sense  of  those  terms,  or  within  the 
meaning  of  such  statutes  as  the  legal  tender  act,  and  the 
statutes  of  limitations,  set-off,  etc.,  of  some  of  the  states. 
The  question  here,  however,  is  not  as  to  the  ordinary  sense 
of  tibe  word  contract,  standing  by  itself  in  an  ordinary  stat- 
ute, but  as  to  its  technical  sense,  as  a  term  of  art,  when 
combined  in  a  technical  phrase,  in  a  statute  relating  ex- 
clusively to  technical  matters,  and  therefore  necessarily  the 
work  of  professional  hands. 

The  civil  practice  act  permits  the  joinder  of  causes  of 
action  arising  out  of  contracts,  express  or  implied.  What 
did  the  lawyers  who  framed  the  code  of  practice  mean  by 
the  expression  "causes  of  action  arising  out  of  contracts, 
express  or  implied  ?"  Can  it  be  doubted  that  they  intended 
it  to  embrace  all  those  causes  of  action  which  at  common 
law  were  held  to  arise  out  of  implied  contracts  ?  I  at  least 
entertain  no  doubt,  and  the  authorities  cited  by  the  court 
(Bliss  and  Pomeroy)  admit  that  the  language  of  the  act  is 
to  be  taken  in  its  broadest  technical  sense.  This  conclu- 
sion, moreover,  ig  forfeited  by  the  fact  that  every  considera- 
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tion  of  policy  and  convenience,  as  well  as  the  whole  spirit 
and  object  of  the  statute,  favor  such  a  construction. 

The  practice  act  is  a  remedial  law.  It  was  designed  to  ^ 
simplify  legal  proceedings;  to  expedite  them  and  render 
them  less  costly  and  burdensome  to  litigants.  Many  of  its 
rales  are  borrowed  from  the  practice  in  equity,  and^  in  con* 
stniing  its  provisions,  courts  have  generally  professed  to  be 
guided  by,  the  liberal  and  enlightened  principles  of  equity, 
with  a  view  to  the  promotion  of  justice,  the  discouragement 
of  oppression  and  the  prevention  of  needless  expense  and 
delay.  For  all  these  reasons,  I  not  only  feel  authorized,  I 
feel  constrained,  to  give  the  largest  and  most  liberal  possi- 
ble construction  to  the  provision  in  question.  For  it  can 
not  be  denied  that  the  rule  of  equity  and  of  sound  policy 
is  against  the  unnecessary  jnnltiplication  of  suits.  When 
a  npaber  of  demands  of  similar  nature,  involving  similar 
principles  and  results,  capable  of  being  heard  together  with- 
out inconvenience,  and  open  to  the  same  defense,  can  all 
be  embraced  in  the  same  judgment,  they  ought  to  be  united 
in  the  same  action,  not  only  for  the  ^ake  of  the  litigants, 
but  also  for  the  sake  of  the  public.  This  is  the  doctrine 
of  equity  (Story^s  Eq.  PI.,  sees.  580-1-2),  and  this  is  the 
spirit  of  section  64  of  the  practice  act,  as  is  shown  by  the 
restrictive  clause  near  the  end,  which  prohibits  the  joinder 
of  actions,  unless  they  "all  belong  to  only  one  of  these 
classes  a^d  shall  affect  all  the  parties  to  the  action,  and 
not  require  different  places  of  trial.''  This  express  limi- 
tation upon  the  right  of  uniting  separate  causes  of  action 
in  the  same  suit  proves  that  it  was  the  intention  of  the 
framers  of  the  law  that,  subject  to  its  own  positive  restric- 
tions, it  should  be  largely  anl  liberally  construed.  Exceptio 
prchat  regvlam. 

It  is  not  denied — ^indeed,  it  is  tacitly  conceded,  both  in 
the  argument  of  counsel  and  in  the  opinion  of  the  court — 
^t  it  would  be  better  if  the  law  allowed  the  joinder  of  the 
aeveral  causes  of  action  set  out  in  this  complaint  The 
^urt  decides,  only  because  it  feels  compelled  to  decide, 
that  a  delinquent  tax  is  not  a  '^cause  of  action  arising  out 
•of  an  implied  contract."     To  this  conclusion  it  is  forced  by 
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what  it  deems  the  overwhelming  weight  of  authority.  I 
might  feel  similarly  constrained  if  I  found  the  long  list  of 
,  eases  cited  by  the  court  to  be  strictly  in  point,  and  found 
nothing  more  on  the  other  side  than  the  two  or  three  cases 
referred  to  in  its  opinion.  But  I  think  I  may  safely  affirm 
that  whoever  will  take  the  trouble  to  make  a  critical  exami- 
nation of  the  authorities  relied  on  will  find  that  a  large 
number  of  them  have  a  very  remote,  and  some  of  them  no 
bearing  whatever  on  the  question  at  issua  There  are,  how- 
ever,  quite  a  number  of  them,  following  the  case  of  Pierce 
▼.  Boston  (3  Met.  521),  which  hold  that  an  obligation  op- 
erating in  invUum  is  not  a  contract  in  the  ordinary  sense  of 
the  word  and  therefore  (on  the  principle  that  words  are 
presumed  to  be  used  in  their  ordinary  sense  unless  there  is 
something  in  the  context  or  spirit  and  object  of  the  law  to 
prove  the  contrary)  that  taxes  are  not  embraced  by  the 
words  "contract"  and  "debt,"  as  used  in  the  legal  tender 
act  and  in  certain  statutes  of  limitation,  set-off,  etc,  I  do 
not  question  the  correctness  of  these  decisions.  They  are,, 
in  fact,  entirely  consistent  with  the  principle  of  interpreta- 
tion which  I  invoke;  for  in  every  single  instance  in  which  a 
tax  has  been  held  riot  to  be  a  debt  or  obligation  ex  contractu, 
the  whole  spirit  and  object  and  policy,  and  sometimes  the 
express  words,  of  the  statute  in  question  were  opposed  to 
an  enlarged  and  liberal  interpretation  of  the  words.  The- 
fact,  therefore,  that  an  obligation  imposed,  by  law  and  ope- 
rating  in  invitum  is  not  a  contract  in  the  ordinary  sense- 
of  the  word  was  a  perfectly  valid  ground  for  those  decis- 
sions.  But  can  it  thence  be  inferred  that  such  obligations- 
were  not  held  to  be  implied  contracts  at  common  law,  and 
that  they  are  not  embraced  in  the  provisions  of  section  64- 
of  the  practice  act  ?  This  question  is  answered  in  the  nega- 
tive by  the  very  authorities  relied  on  by  the  court 

Bliss  on  Code  Pleading,  section  128,  is  cited*  In  that 
section  the  author  is  treating  the  identical  question  under^ 
consideration,  and  this  is  his  language:  "The  permission  is^ 
to  unite  actions  upon  contracts,  express  or  implied.  It  is 
said  that  an  implied  agreement  is  but  an  obligation,  created 
by  law,  warranted  by  justice,  but  not  by  the  assent — and. 
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often  against  the  assent — of  those  to  be  charged.     So  far  as 
this  is  so,  such  obligations  have  no  affinity  with  contracts 
and  can  not  upon  principle  be  classed  with  them.     To  calf 
such  an  obligation  a  contract  was  always  a  fiction."     This 
is  the  passage  cited,  and  certainly  it  does  show  that  the- 
doctrine  of  implied  contracts  was  always,  to  a  great  extent, 
based  upon  a  leg^  fiction.     But  what  if  that  legal  fiction* 
has  been  recognized  and  adopted  by  the  statute  as  a  means; 
of  definition,  and  as  the  basis  of  substantial  rights  ?  In  that 
case  it  seems  to  me  that,  at  least  for  the  purpose  of  con- 
struing the  statute,  the  "convenient  fiction"  so  cavalierly 
treated  in  the  opinion  of  the  court  does  "rise  to  the  dignity^ 
of  reality."    Now,  what  does  Mr.  Bliss  say  on  this  subject  t 
I  quote  from  the  same  section  (128),  a  little  lower  downt 
"There  were  cases   (at  common  law)   in  which  assumpsit 
would  lie  where  ^  promise,  as  a  fact,  could  be  implied  ; 
where  the  allegation  of  a  promise  was  a  naked  fiction ;  where- 
there  was   an   obligation  merely,   and  where,  logically — ^if 
any  logical  deduction  had  governed  the  common  law  plead- 
ers which  did  not  spring  from  a  fictitious  premise — debt,  or 
case,  or  trespass,  should  have  been  the  form  of  action.     I 
refer  to  legal  obligations  in  respect  to  those  through  whonr 
the  debt  accrued,  and  to  obligations  arising  from  injuries. 
Thus  one  might  lay  a  promise  from  the  husband  or  father 
to  pay  for  necessaries  furnished  to  a  wife  or  child,  although 
furnished   against  his   express   command,   and   also   lay   a 
promise  to  pay  for  goods  wrongfully  converted  by  the  de- 
fendant, although  under  a  claim  of  ownership.    As  the  codc^ 
expressly  refers  to  implied  contracts,  these  as  well  as  those- 
arhere  the  agreement  is  understood,  will  probably  continue 
io  he  treated  as  agreements,  and  thus  one  of  the  most  marked^ 
fictions  of  the  common  law  pleading  is  perpetuated/*    From 
the  last  sentence  in  the   above  quotation    (which  I   have 
italicized),  it  clearly  appears  that  this  author,  although  di^ 
posed  to  find  fault  with  the  "common  law  fiction"  of  implied 
contracts,  is  nevertheless  convinced  that  within  the  mean- 
ing and  for  the  purposes  of  section  64  of  the  practice  act 
that  fiction  has  been  *' perpetuated/'    What  rank  Mr.  Bliss- 
is  tc  take  as  an  authority  on  code  pleading  is  not  yet  deter- 
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minedy  and  I  have  only  been  induced  to  quote  his  opinion 
at  so  much  length  because  he  is  included  in  the  list  of  au- 
thorities deemed  "overwhelming"  by  the  court.  I  have 
shown,  I  think,  conclusively  that  upon  the  point  at  issue 
he  ranges  himself  distinctly  against  the  opinion  of  the  court. 
So  also  does  another  text  writer  who  is  quoted  at  great 
length  and  highly  commended  by  the  <5ourt  in  connection 
with  another  branch  of  the  case.  (See  Pomeroy's  Remedies 
and  Bemedial  Rights  sections  492,  493,  and  cases  cited.) 

Upon  the  opinion  of  these  two  writers,  in  the  absence  of 
.  any  authority  to  the  contrary,  I  am  willing  to  rest  the  cor- 
rectness of  my  conclusions,  that  the  provisions  of  section  64 
of  the  practice  act  embraces  all  causes  of  action  arising  out 
of  implied  cojitracts,  in  the  widest  sense  of  that  expression 
as  used  by  common  law  pleaders. 

It  remains  only  to  be  seen  whether  t||^  obligation  of  the 
tax-payer  was  one  of  those  upon  which  a  promise  was  im- 
plied at  common  law.  That  it  was,  has  been  held,  not  only 
in  the  cases  referred  to  by  the  court,  but  in  other  cases  to 
which  I  shall  call  attention,  and  the  contrary  has  never,  to 
my  knowledge,  been  decided  in  any  case.  It  has  been 
frequently  decided,  and  such  is  probably  the  settled  la-w, 
that  where  the  statute  provides  another  remedy  a  suit  for 
taxes  can  not  be  maintained;  but  it  has  never  been  denied 
that,  in  the  absence  of  any  other  remedy,  debt  or  assumpsit 
would  lie  for  the  collection  of  delinquent  taxes.  None  of 
the  cases  cited  in  the  opinion  of  the  court  are  opposed  to 
this  statement..  The  utmost  extent  to  which  they  go  is,  I 
repeat,  that  a  tax  is  not  a  debt  or  obligation  ex  contractu,  in 
the  ordinary  sense  of  those  terms,  and  therefore  that  taxes 
are  not  debts  or  contracts  within  the  meaning  of  certain 
:  statutes  whose  spirit  and  object  do  not  embrace  themu  I 
have  not  the  slightest  fault  to  find  with  this  doctrine.  I 
only  object  to  its  application  to  a  case  which  depends  upon 
a  different  principle ;  for  it  is  constantly  to  be  borne  in  mind 
that  the  reason,  and  the  only  reason,  why  in  those  cases  it 
^as  held  that  a  tax  was  not  a  debt,  was  that  it  is  an  obliga- 
tion imposed  by  statute  and  operating  in  invitum.  But  X 
Slave  shown  that,  in  the  opinion  of  Mr.   Bliss   and  M!r. 
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PcMneroy  at  least,  section  64  of  the  practice  act  embraces 
obligations  of  that  precise  description.  I  shall  endeavor, 
farther,  to  show  from  numerous  decided  cases  that  at  com- 
mon law  a  promise  to  pay  was  always  implied  where  the  law, 
whether  common  or  statute  law,  or  the  judgment  of  a  court, 
imposed  an  obligation  to  pay. 

Three  cases  (1  Gill  and  J.  499;  39  Iowa,  60  and  2  Yerg. 
167)  are  referred  to  by  the  court  as  holding  that  from  the 
obligation  to  pay  a  tax  a  promise  to  pay  will  be  implied. 
We  are  left  to  infer  that  these  are  the  only  cases  that  sustain 
the  doctrine,  and  an  attempt  is  made  to  disparage  their 
authority  by  pointing  to  the  fact  that  they  cite  only  Black* 
stone  and  Chitty,  Jr.,  and  that  they  assign  no  reasons  for 
the  doctrine  stated.  It  is  a  mistake,  however,  to  suppose 
thai  there  are  no  other  decisions  to  the  same  effect,  and  it 
is  equally  a  mistake,  in  my  opinion,  to  suppose  that  there 
is  any  real  conflict  between  these  decisions  and  the  long 
list  of  cases  cited  in  support  of  the  conclusions  of  the  court. 
If  there  were  any  such  conflict  it  might  be  very  pertinently 
remarked  that  even  Blackstone  and  Chitty  are  better  than 
no  authority  at  all ;  and  while  it  is  true  t&at  they  alone  are 
cited  in  support  of  the  doctrine  stated  in  the  three  cases 
referred  to,  it  is  equally  true  that  no  decision  and  no  writer 
is  cited  in  support  of  the  doctrine  of  Pierce  v.  Boston,  and 
the  other  cases  in  which  it  has  been  followed.  But,  in  truth, 
there  seems  to  have  been  very  little  need  of  citing  authority 
in  support  of  either  set  of  decisions,  one*  of  which  rests 
upon  the  admitted  fact  that  the  word  '^contract,"  in  its 
ordinary  sense,  does  not  include  involuntary  obligations, 
and  the  other  upon  the  well-understood  maxim  of  the  com- 
mon law  that,  for  the  sake  of  affording  a  remedy,  the  law 
will  always  imply  a  promise  from  any  legal  obligation  to 
pay.  Tlds  principle,  is  plainly  stated  in  the  case  of  The 
Ma^or  of  BaiUmore  v.  Howard,  6  Harris  and  Johns.  394,  in 
which  it  was  held  that  the  action  of  assumpsit  would  lie  for 
a  delinquent  tax.  And  in  its  practical  form,  I  am  not  aware 
that  the  rule  has  ever  been  seriously  questioned,  although 
the  explanation  of  its  origin,  or  the  ground  upon  which  it 
rests,  as  given  by  Blackstone  (3  Com.  158),  has  been  ^m- 

Ner.   Vol.   XFV.— 17. 
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favorably  criticised.  It  makes  no  difference,  however,  what 
the  origin  of  the  maxim  was;  it  concerns  us  only  to  ascer- 
tain its  meaning  and  proper  application.  When  we  know 
what  causes  of  action  were  held  to  arise  out  of  contract  be- 
fore the  code,  w/5  shall  know  what  causes  of  action  can  ba 
joined  under  the  provisions  of  section  64. 

What  is  said  by  Blackstone  in  relation  to  implied  con- 
tracts, in  the  passage  referred  to,  is  as  follows:  "Of  this 
nature  are,  first,  such  as  are  necessarily  implied  by  the 
fundamental  constitution  of  government,  to  which  every  man 
is  a  contracting  party.  And  thus  it  is  that  every  person 
is  bound,  and  hath  virtually  agreed  to  pay  such  particular 
sums  of  money  as  are  charged  on  him  by  the  sentence  or 
assessed  by  the  interpretation  of  the  law.  For  it  is  a  part 
of  the  original  contract  entered  into  by  all  mankind  who 
partake  of  the  benefit  of  society,  to  submit  in  all  points 
to  the  municipal  constitutions  and  local  ordinances  of  that 
state  of  which  each  individual  is  a  member.  Whatever, 
therefore,  the  laws  order  any  one  to  pay,  that  becomes  in- 
stantly a  debt,  which  he  hath  beforehand  contracted  to  dis- 
charge," etc. 

This  is  the  doctrine,  if  not  the  exact  passage,  commented 
upon  by  Mr.  Justice  Story  in  the  language  quoted  by  the 
court  from  the  decision  in  Bullard  v.  Bell,  1  Mason,  288. 
By  reference  to  that  case  it  will  be  seen  that  Judge  Story 
expressly  admits  that  a  "mere  legal  liability,  created  by- 
statute,"  "may  "furnish  the  foundation  or  consideration  of 
a  contract,  express  or  implied/^  although  it  "is  not  of  itself 
a  contract."  All  that  he  denies  is  so  much  of  Mr.  Black- 
stone's  reasoning  as  holds  that  it  is  a  contract  in  itself.  He 
does  not  deny  that  the  cause  of  action  upon  such  an  obliga- 
tion is,  in  a  technical  sense,  a  cause  of  action  arising  out  of 
contract.  Moreover,  the  only  reason  given -by  Judge  Story 
for  dissenting  from  the  doctrine  as  stated  by  Blackstone  is 
an  utterly  inconclusive  reason.  He  says:  "If  it  were  uni- 
versally true,  then  indebitatus  assumpsit  would  lie  to  recover 
a  fine  on  a  criminal  sentence  or  a  penalty  or  forfeiture  upon 
a  penal  statute,  which  certainly  can  not  be  pretended,*^ 
With  all  proper  deference  to  the  opinion  of  Judge  Story 
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(who,  by  the  way,  has  been  more  than  once  repudiated  by 
this  court),  I  think  a  sufficient  reason  can  be  assigned  why 
a  fine  or  penalty  or  forfeiture  was  not  recoverable  in  assump- 
sit without  the  slightest  reference  to  the  universality  of  the 
principle  stated  by  Blackstone.  The  action  of  assumpsit, 
as  is  well  known,  lay  only  upon  parol  or  simple  contracts ;  it 
was  not  the  remedy  allowed  for  the  recovery  of  any  sum 
due  hy  specialty.  Therefore,  when  2l  sum  certain  was  due 
by  statute  the  action  of  debt  only  would  lie,  for  the  statute 
was  deemed  for  that  purpose  a.  specialty.  This  precise 
point  is  decided  by  Judge  Story  himself  in  the  case  under, 
consideration,  and  in  fact  the  point  upon  which  the  decision 
turns  is  that  a  suiq  certain  due  by  statute  is  a  sum  due  by 
specialty.  (1  Mason,  289.)  The  action  of  deht  was  as  much 
an  action  ex  contractu  as  the  action  of  assumpsit;  the  only 
difference  was  that  deht  was  in  some  respects  a  more  exten- 
sive remedy  than  assumpsit.  It  would  lie  upon  some  con- 
tracts (specialties,  including  penal  statutes),  which  would 
not  support  assumpsit.  (1  Chitty's  PI.  121.)  It  is  therefore 
a  complete  non  sequitur  to  argue  that  becauSe  the  action  of 
assumpsit  would  not  lie  to  recover  a  statutory  penalty  there 
was  no  implied  contract  to  pay  it.  The  fallacy  of  such  a 
conclusion  is  demonstrated  more  completely  by  the  fact  that 
assumpsit  would  always  lie  to  recover  money  due  upon  a  stat- 
ntoTT  obligation  in  those  cases  where  the  statute  could  not  be 
treated  as  a  specialty  (1  Chitty's  PI.  119)  ;  that  is  to  say,  in 
all  cases  where  the  amount  to  be  recovered  was  unliquidated. 
For  it  is  obvious  that  there  is  no  principle  upon  which  a 
promise  to  pay  an  uncertain  amount  can  be  implied  which, 
will  not  equally  sustain  the  implication  of  a  promise  to  pay 
a  sum  that  is  ascertained. 

A  great  authority  on  common-law  pleading  has  said  "that 
all  actions  of  debt  whatsoever  are  founded  upon  a  con- 
tract raised  either  in  fact  or  by  construction  of  law.''' 
This  was  an  admission  made  against  himself  in  arguing 
the  case  of  Hodsden  v.  Harridge  (2  Saunders,  66)  by  Mr. 

fafterwardfl  Chief  Justice)  Saunders.  Considering  his 
high  reputation  as  a  lawyer,  and  the  authority  of  his  re- 
ports upon  questions  of  pleading,  such  an  admission,  re- 
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ported  by  himself  after  his  retirement  from  the  bench,  is, 
in  my  opinion,  entitled  to  quite  as  much  weight  as  a  dictum 
of  Judge  Story. 

But  even  admitting  it  to  be  true,  for  the  sake  of  the 
argument,  that  it  is  only  where  the  action  of  assumpsit 
will  lie  that  a  promise  to  pay  is  implied,  '4t  is  the  gen- 
eral rule  that,  for  money  accruing,  due  under  the  pro- 
visions of  a  statute,  the  action  of  assumpsit  may  be  sup- 
ported unless  some  other  remedy  is  expressly  given."  (See 
Hillsborough  County  v.  Londonderry,  43  N.  H.  453,  and 
the  long  lits  of  cases  therein  cited;  see  also  Bath  v.  Free- 
portf  5  Mass.  325,  and  Waison  v.  Cambridge,  15  Id.  286.) 

These  were  cases  in  which  counties  and  towns  were 
sued  in  assumpsit  upon  their  statutory  obligation  to  sup- 
port paupers.  In  a  case  above  cited  {Mayor  of  Baltimore 
V.  Howard,  6  Harris  and  Johns.  383)  assumpsit  was  held  to 
be  the  proper  form  of  action  for  the  recovery  of  a  delin- 
quent tax.  In  the  case  of  Rami  v.  Qreen  (Cowper,  474) 
Lord  Mansfield  held  that  the  law  raised  an  assumpsit  upon 
the  order  of  commissioners  fixing  the  amount  of  titles  under 
a  private  act  of  parliament.  That  was  an  action  for  as- 
sumpsit for  a  sum  liquidated  by  the  order  of  the  com- 
missioners ;  in  other  words, .  it  was  a  suit  for  a  tax 
assessed  upon  the  defendant  by  authority  of  law.  In. 
Peck  V.  Wood  (5  Term  S.  130)  the  defendant  was  sued 
in  assumpsit  upon  his  statutory  obligation  to  contribute 
to  the  expense  of  a  party  wall,  and  the  action  was  main- 
tained. We  have  then,  besides  Blackstone  and  Chitty,  juii«, 
the  authority  of  Chief  Justices  Saunders,  Mansfield  and 
Kenyon  of  the  king's  bench,  and  the  supreme  courts  of 
Massachusetts,  Vermont,  New  Hampshire,  Maryland,  Ten- 
nessee and  Iowa  for  the  proposition  that  the  law  raises 
an  implied  promise  upon  statutory  obligations,  and  of 
Mr.  Bliss  and  Mr.  Pomeroy  that  such  promises  are  em* 
braced  by  section  64  of  the  code.  On  the  other  side 
there  is  nothing  except  the  case  of  Pierce  v.  Boston,  and 
like  cases,  in  which  it  has  been  held  that  an  obligation^ 
imposed  by  statute  and  operating  in  invitum,  is  not   a 
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contract  in  the  ordinary  sense  of  the  term.  In  my  opin- 
ion there  is  no  conflict  between  the  two  classes  of  decisions^ 
and  I  am  confirmed  in  this  view  by  the  fact  that,  in  the 
same  State  (Massachnsetts)  in  which  a  tax  has  been  held 
not  to  be  a  contract  within  the  meaning  of  the  statute  of 
set-off,  because  it  is  an  obligation  operating  in  itwitum,  it 
has  also  been  held  that  assumpsit  will  lie  upon  the  statu* 
tory  obligation  of  a  town  to  support  its  paupers,  and  no 
jne  has  suggested  that  the  two  decisions  are  in  conflict. 

In  conclusion,  I  think  I  may  fairly  claim  to  have  proved 
that  section  64  of  the  code  was  intended  to  embrace  all 
cases  in  which  a  contract  was  implied  prior  to  its  enact- 
ment, and  that  a  contract  was  implied  upon  all  statutory 
obligations  to  pay  money.  That  a  tax  is  a  statutory  ob- 
ligation has  not  only  been  decided,  but  it  cannot  be  denied. 
Indeed,  it  is  something  more  than  a  statutory  obligation. 
The  people,  acting  in  their  primary  capacity,  have  put  into 
the  constitution  a  distinct  acknowledgment  of  the  inherent 
duty  of  every  citizen  to  contribute  to  the  support  of  the 
government  in  proportion  to  his  means,  and  they  have  ex- 
pressly delegated  to  the  legislature  the  power  to  levy  uni- 
fonn  taxes.  The  legislature,  therefore,  does  not  impose 
the  duty.  It  is  a  duty  recognized  as  existing  antecedent 
to  any  legislation — a  duty  not  created,  but  merely  regu- 
lated by  law.  No  possible  distinction  can  be  drawn  be- 
tween the  duty  to  pay  taxes  and  the  statutory  duty  to 
support  paupers,  or  the  common-law  duty  to  support  wife 
and  children,  to  pay  tithes,  or  compensate  the  owner  of 
goods  wrongfully  converted.  As  has  been  said  by  the  most 
recent  American  writer  on  the  law  of  taxation  (Burroughs,. 
254),  "a  citizen  enjoys  the  benefit  of  government,  his  per- 
son and  his  property  are  protected,  and  the  expenses  of  the 
gOTenunent  are  to  be  paid ;  will  not  the  law  in  like  manner 
raise  an  implied  promise  that  the  citizen  shall  pay  his  pro- 
portion of  the  expense?  And  when  it  is  ascertained  in  the 
aiode  prescribed  by  law  what  amount  he  should  pay,  should 
tbere  not  be  considered  an  implied  promise  that  he  wiU 
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pay  the  amount?  Taxes  are  a  political  necessity.  If  the 
law  raises  a  promise  to  pay,  that  one  of  its  citizens  may 
not  obtain  the  services  or  goods  of  another  without  com- 
pensation, surely  it  will  raise  it  that  the  state  may  exist" 
Upon  these  grounds  I  dissent  from  the  conclusion  that 
there  was  a  misjoinder  of  causes  of  action* 


[No.  822.] 

a  BUOKXET,  Appellant  v.  ARMENIA  BUCKLEY, 
Administkatbix^  etc..  Respondent. 

Cboss-Examination  or  Witness. — ^The  testimony  of  a  witness  npon  cross- 
examination  Bhoald  be  confined  to  matters  testified  to  upon  his  examina- 
tion in  chief. 

Petition  for  rehearing. 

This  case  is  reported  in  12  Nev.  424. 

Lewis  &  Deal,  W.  Webster  £  W.  L.  Knox,  for  Appellant. 

W.  Cain,  for  Respondent. 

Response  to  petition  for  rehearing. 

By  the  Court,  Leonaed,  J.: 

After  a  careful  re-examination  of  this  case,  we  are  satis- 
fied that  appellant  is  entitled  to  a  new  trial,  and  particularly 
on  account  of  one  error  in  the  court  below,  to  wit:  In 
allowing  witness  Short,  on  cross-examination  by  respondent, 
to  testify  that  H.  A.  Buckley  told  him  that  he  (Henry)  had 
traded  his  sheep  in  California  for  his  father's  sheep  in  this 
state.  It  was  in  no  sense  proper  cross-examination,  and  it 
was  certainly  injurious  to  appellant's  case. 

And  although  we  are  imable  to  perceive  how  the  error  in 
permitting  Irwin  J.  Buckley  to  answer  on  cross-examination 
as  to  the  value  of  the  sheep  left  behind  at  the  "boneyard" 
was  injurious^  still  it  was  error. 

The  petition  for  a  modification  of  the  judgment,  and  an 
affirmance  as  modified,  must  be  and  is  denied 
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[No.  941.] 

MICHAEL  HAERISON,  Eespondent,  v.  WILLIAM  H. 

LOCKWOOD,  Appellant. 

'  SiAnxiNT  Must  Bb  Filed  m  Tim. — A  statement  on  motion  for  new  trial 
which  wiu  not  filed  within  the  time  allowed  Uy  law  should,  on  motion, 
be  stricken  out.     (WilHams  t.  Rioe,  18  Not.  285,  affirmed.) 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion* 

John  r.  Baker,  for  Appellant 

C.  /.  Lansing  and  D.  E.  Baily,  for  Bespondent. 

By  the  Court,  Leonabd  J. : 

This  was  an  action  upon  a  promissory  note,  and  James 
Eeilley,  Thomas  Reilley,  and  William  H.  Lockwood,  part- 
ners, under  the  firm  name  of  Eeilley  &  Lockwood,  were 
made  defendants.     Judgment  was  rendered  against  Thomas 
Beilley  and  Lockwood  on  the  eighteenth  of  July,  1878,  for 
one  thousand  six  himdred  and  twenty-five  dollars  and  fifty- 
seven  cents,  besides  interest  and  costs.    On  the  twenty-fifth 
of  July,  1878,  appellant  alone  filed  a  notice  of  motion  for  a 
new  trial,  and  on  August  31,  1878,  he  filed  a  statement  on 
motion  for  a  new  trial.    The  motion  was  denied  August  31, 
1878.    Defendant  Lockwood  alone  appeals  from  the  judg- 
ment only.    There  is  no  statement  on  appeal,  and  the  state- 
ment on  motion  for  a  new  trial  was  filed  long  after  the  time 
allowed  by  law  therefor,  and  long  subsequent  to  the  time 
given  for  filing  a  statement  on  appeal.     Eespondent  moves 
to  strike  out  the  statement  on  motion  for  a  new  trial,  and 
on  the  authority  of  Williams  v.  Rice  et  ah,  13  Nev.  235,  the 
motion  must  prevail.     There  is  then  nothing  left  for  us  to 
consider  but  the  judgment  roll.     In  that  no  error  appears 
and  none  is  claimed.     The  judgment  of  the  court  below  is 
affirmed. 
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[No.  898.1 

E.  S.  DAVIS,  EEOEIVER  OF  THE  FIEST  NATIONAL 
BANK,  Appellant,  v.  LEWIS  COOK  et  al.,  Ee- 

8F0NDENTS. 

PAKniKvsHip — ^Pbomissobt    N0TB8 — ^Pbisuicptioit. — Where    the    notee    are 
giren  in  the  firm  name  the  legal  presumption  la,  that  they  were  exe 
cated  for  a  partnerehip  purpose,  and  the  harden  of  proof  is  upon  defend 
ants  to  estahllsh  the  contrary. 

IDBM — Possession  of  Psbsonal  PBOPnnnr — ^Yibxtt  or  Dni^— Instbuo 
TioN. — The  following  instrnction,  viz:  ''Possession  of  personal  prop 
erty  Is  prima  facie  eyldence  of  ownership,  and  a  deed  on  its  face  imports 
rerlty,  and  no  snlMeqnent  change  of  possession  shows,  or  tends  to  show 
that  a  party  in  possession  first  was  not  the  owner  at  that  time  :*'  Held, 
erroneoas. 

Bkai<  Estatb — ^PuBCHABB  OF  BT  Onb  Pabtnbb, — ^The  pvrchase  of  real  estate 
may  or  may  not  he  within  the  scope  of  the  partnership  business. 

iDKBi — ScoFB  or  Pabtnebshxp  BnsiMBSS. — Lewis.  John  A.  and  Isaac  Cook 
were  co-partners  engaged  in  the  business  of  general  merchandising, 
under  the  firm  name  of  "Cook  Bros."  Lewis  was  the  resident  partner. 
John  A.  and  Isaac  were  non-residents.  Lewis  Cook  purchased  a  stone 
storehouse  and  a  lot  of  stationery,  in  his  Individual  name,  and  in  pay- 
ment therefor  gaye  the  notes,  sued  upon  in  this  action,  in  the  firm 
name:  Held,  In  review Ag  all  the  testimony,  that  Lewis  Cook  in  mak- 
ing this  purchase  acted  within  the  scope  of  the  partnership  business,  and 
that  the  knowledge  of  such  purchase  was  not  sufllcient  to  put  the  plain- 
tiff upon  Inquiry  as  to  the  consent  of  the  other  partners. 

AMUMPnoN  OF  Pacts  mot  Pbotbn. — ^A  question  which  assumes  a  fact  not 
proven  In  the  case  ought  not  to  be  asked. 
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Apfeax  from  the  Distriot  Court  of  the  l^intli  Judicial 
District,  Elko  County. 

The  question  referred  to  in  the  fifth  assignment  mentioned 
in  the  opinion  ^s  immaterial,  propounded  to  John  A.  Cook, 
was  as  follows:  Question — :"Prior  to  July,  1869,  did  you 
ever  have  any  knowledge  or  ever  consent  to  the  establish- 
ment of  any  business  at  Hamilton,  by  Cook  Bros.,  or  Lewis 
Cook,  in  the  firm  name  V^ 

The  question  propounded  to  J.  Barnett,  amd  ijeferred  to 
in  the  opinion  as  the  ninth  assignment,  was  as  follows: 
Question — "At  the  time  John  A.  Cook  settled  Cook  Bros., 
indebtedness  with  the  First  National  Bank,  at  Hamilton, 
Nevada,  who  had  the  immediate  control  and  supervision  of 
that  business  for  E.  S.  Davis,  Eeceiver  of  the  First  National 
Bank  ?" 

The  following  are  the  instructions  referred  to  in  the 
opinion  of  the  court. 

Instruction  number  seven  asked  by  the  plaintiff  and  re- 
fused : 

"The  plaintiff  asks  the  court  to  instruct  the  jury,  that 
Harker  at  the  time  these  notes  were  given  had  the  right  to 
presume  that  the  business  of  Cook  Bros.,  at  Hamilton,  had 
been  established,  if  at  all,  by  the  firm,  and  that  unless  he 
knew  that  it  had  not  been,  or  had  notice  sufficient  to  put 
him  upon  inquiry  that  it  had  not  been  so  established,  then 
the  right  of  the  plaintiff  to  recover  is  not  affected  by  the 
question  as  to  whether  Lewis  Cook  opened  business  in  Ham- 
ilton  with  or  without  the  consent  of  his  partners.'' 

The  ninth  instruction  asked  by  plaintiff  and  refused: 

"The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  Lewis  Cook  opened  a  store  in  Hamilton, 
Nevada,  under  the  firm  name  of  Cook  Bros.,  and  that  the 
other  members  of  the  firm  were  apprised  of  the  fact,  and 
never  objected  thereto,  then  in  contlsmplation  of  law  this 
was  an  adoption  and  /atification  by  John  A.  and  Isaac 
Cook,  and  they  cannot  now  be  heard  to  say  that  such  busi- 
ness was  carried  on  without  their  consent  or  authority." 

The  second  instruction  asked  by  defendant  and  given  by 
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the  court  reads  as  follows:  "You  are  instructed  that  if  the 
transaction  which  was  the  consideration  of  the  notes  sued 
upon  was  outside  of  the  business  of  the  firm  of  Cook  Bros., 
then  the  bank  was  not  entitled  to  actual  notice  that  the 
transaction  was  in  the  name  of  and  for  the  individual  benefit 
of  Lewis  Cook." 

The  other  facts  are  set  out  at  length  in  the  opinion. 

Kenney  &  Bandj  for  Appellant. 

L  The  court  erred  in  overruling  the  objections  to  the 
question  propounded  John  A.  Cook,  mentioned  in  the  fifth 
assignment.    The  testimony  was  irrelevant 

The  law  presumes  that  when  one  member  of  a  mercantile 
firm  gives  the  notes  of  the  firm,  he  is  acting  for  the  firm, 
and  within  the  scope  of  the  partnership  business.'  (1  Par- 
sons on  Notes  and  Bills,  123,  128;  Story  on  Prom.  Notes,. 
see.  92;  18  Am.  Eep.  192;  11  Mich.  525.) 

Not  having  pleaded  the  want  of  authority  they  should  not 
have  been  permitted  to  prove  it.  (10  Cal.  331 ;  39  Id.  532 ; 
29  Barb.  170;  LGreenl.  on  Ev.,  sec.  448.) 

The  presumption  of  law  beii\g  admitted,  so  far  as  this  case 
is  concerned,  he  had  the  authority.  (1  Parsons  on  N,  &  B. 
123;  11  Nev.  200;  5  Oowen,  688.) 

There  was  no  offer  to  prove  that  the  bank  had  any  knowl- 
edge of  the  want  of  authority,  and  the  law  presumes  that 
he  had  such  authority.  When  a  party  offers  to  prove  a  fact,. 
which  standing  by  itself  is  irrelevant,  and  it  is  objected 
to  as  irrelevant,  the  party  offering  such  proof  should  under- 
take to  show  such  facts  as  would  make  it  relevant,  otherwise 
the  proof  should  be  rejected.  (12  Cal.  426;  1  Qreenl.  on 
Ev.,  sec  51.) 

n.  There  was  no  evidence  to  identify  the  deed  offered 
in  evidence  with  the  property  purchased  in  the  transaction 
in  which  these  notes  were  given,  and  none  that  the  bank 
had  any  knowledge  that  the  deed  was  made  to  Lewis  Cook 
alone.  The  record  of  the  deed  was  not  notice  to  the  bank» 
(6  Cal.  720;  20  Id.  515.) 

m.  The  receiver's  powers  were  of  a  restricted  and  lim* 
ited  character.    He  could  not  admit  away  the  rights  of  the 


268  Davis  v.  Cook.  [Sup.  Ct 


Argument  for  Appellant. 


creditors.  (Morse  on  Banking,  516,  sec  50;  General  Bank* 
ing  Laws  of  the  United  States,  approved  June  3,  1864; 
Paley  on  Agency,  174-75-76,  and  notes  thereto;  Story 
on  Agency,  sees.  13  and  14;  26  Wend.  485.) 

IV.  There  was  a  material  fact  assumed  in  the  ninth  as- 
signment of  which  there  was  no  proof,  and  no  offers  to  prove. 
It  was  an  attempt  to  controvert  by  evidence  facts  admitted 
in  the  answers'.  (1  Greenl.  on  Ev.  434 ;  10  Md.  76 ;  1  Whart. 
on  Ev.  504;  20  111.  170;  27  Cal.  418.) 

Davis  could  not  ratify  the  acts  of  McComick  in  attempt- 
ing to  defraud  the  creditors  of  the  bank,  and  even  if  he 
could,  he  should  have  had  something  more  than  an  oppor- 
tunity of  knowing  what  was  done.  He  should  have  had 
actual  notice  of  what  was  done. 

The  fourteenth  assignment  wac  clearly  error.  Hilp  had 
been  examined  in  chief  as  to  the  same  subject-matter,  and 
the  plaintiff  had  a  right  to  cross-examine  him  in  relation  to 
everything  to  which  he  had  been  examined  in  chief.  (1 
Wharton  on  Ev.  530;  7  Nev.  385.) 

V.  Plaintiff  had  a  right  to  show  that  the  merchandise, 
which  was  a  part  of  the  consideration  for  which  these  notes 
were  executed,  was  approprirfted  and  used  by  the  firm  of 
Cook  Bros.,  with  the  knowledge  and  consent  of  the  other 
members  of  the  firm,  and  also  to  show  a  ratification  of  the 
purchase  of  the  goods.    (12  Pick.  430 ;  31  Mich.  373.) 

The  plaintiff  had  a  right  to  show  that  the  building,  which 
was  a  part  of  the  consideration  for  which  the  notes  were 
given,  was  used  by  the  firm  for  partnership  purposes  with 
the  knowledge  and  consent  of  John  A.  and  Isaac  Cook. 
(Pars,  on  Partner.  376-77-78-79 ;  1  Pars,  on  N.  &  B.  124; 
14  Wendell,  133;  1  Sumner,  183.) 

VI.  The  court  erred  in  refusing  the  seventh  instruction 
asked  by  plaintiff.  Lewis  Cook  told  Harker  that  the  firm 
had  opened  business  in  .Hamilton,  and  the  partnership  is 
admitted.  (Pars,  on  Part.  20,  180-197;  note  top  209;  2 
Pars,  on  N.  &  B.  481 ;  Story  on  Part.  sec.  108-109 ;  6  Allen, 
317.) 

The  court  erred  in  refusing  the  ninth  instruction  asked  by 
the  plaintiff.     There  was  ample  evidence  to  sustain  the  in« 
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struction  or  to  entitle  the  jury  to  pass  upon  it.  (Story  on 
Agency,  sees.  253,  256,  258.) 

VTI.  The  court  erred  in  giving  the  first  instruction  asked 
by  defendant.  It  ignores  the  fact  that  it  was  just  as  neces- 
sary that  the  bank  should  have  notice  or  sufficient  reason  to 
suppose  to  put  it  upon  inquiry,  that  Lewis  Cook  was  acting 
outside  of  the  business  of  the  copartnership  as  that  he 
should  be  so  acting.  (1  Pars,  on  K  &  B.  top  128,  132,  133 ; 
16  Wend.  505;  11  Johns.  544;  2  Pa.  160;  5  Blackf.  210;  20 
How.  IT.  S.  Sup.  Ct  343.) 

A  bona  fide  holder  of  commercial  paper  is  the  person  who 
owns  the  paper  and  has  taken  it  in  good  faith  for  a  valuable 
consideration. 

He  may  be  the  payee,  the  indorsee  or  the  bearer.  (Story 
on  Prom.  ^Totes,  sees.  195,  196;  Pars,  on  K  &  B.  253*  254.) 

When  errors  are  committed  the  law  presumes  injury. 
(39Cal.  609;  42  Id.  402.) 

VIII.  The  deed  from  Ivers  to  Lewis  Cook  is  only  prima 
facie  evidence  that  the  bank  had  any  knowledge  that  it  wa» 
given  to  Lewis  Cook  individually.  (Pars,  on  Part.  376  - 
77-79;  note  to  378;  5  Metcalf,  582;  9  Cal.  639;  9  Nev. 
134, 1  Sumner,  182.) 

IX.  The  acts  of  Lewis  Cook  were  but  the  reasonable 
acts  of  the  managing  partner  of  a  mercantile  firm  in  this 
state.  (Story  on  Part,  note  to  top  p.  244;  Pars,  on  N.  & 
B.  123 ;  12  Pick.  545 ;  44  N.  Y.  514 ;  44  Id.  680 ;  9  Wall^ 
546;  20  How.  343;  6  Allen,  317;  17  Wend.  47;  6  Id.  223.) 

• 

A,  M,  HUlhouse,  for  Respondents. 

L  The  fact  that  the  notes  were  given  in  lieu  of  indebt- 
edness of  Brachman  &  Ivers  to  the  bank,  shows  that  the 
transaction  was  simply  that  of  a  partner  assuming  an  indebt- 
edness of  others  for  his  firm. 

This  was  not  within  the  power  of  a  partner. 

r.  S.  Digest,  N.  S.,  vol.  9,  p.  841,  sees.  530-1-2-3,  and 
authorities  there  cited. 

II.  Harker,  the  president  of  the  bank,  knew  Lewis  Cook 
was  purchasing  real  estate  and  an  entire  stock  of  books, 
stationery,  etc.,  both  of  which  were  outside  of  the  business 
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of  "general  merchandise."    (6  MoaFs  notes  Eng.  Rep.  292 ; 
43  Cal.) 

III.  A  third  party  dealing  with  a  partner  must — ^when  he 
knows  the  character  of  the  transaction — ^know  at  his  peril 
whether  the  business  is  within  the  legitimate  scope  of  part- 
nership business.  (8  Ves.  540;  4  Johns.  266;  6  Id.  38;  19 
Id.  156.) 

A  partner  cannot  establish  a  new  firm  on  new  business. 
(20  Ind.  110 ;  7  Barb.  150 ;  18  Wend.  477 ;  14  Id.  141 ;  3  Id. 
415;  10  Id.  461.) 

The  business  in  which  a  partnership  note  is  given  must 
be  within  the  scope  of  the  partnership.  12  Gray,  453 ;  13 
Id.  467-;  Story  on  Part  132,  133 ;  CoUyer  on  Part.  p.  188, 
«ec.  139,  p.  475. 6f  seq.;  Story  on  Ag.,  sees.  125,  137;  1  Am. 
Hep.  440;  8  Id.  576;  9  U.  S.  Dig.  439,  493.) 

IV.  Plaintiff  stood  in  chief  upon  original  authority  and 
anticipated  defendants'  case.  Defendants  only  controverted 
that.  No  proof  of  ratification  was  proper  in  rebuttal.  (4 
Gray's  Mass.  215;  2  Id.  282;  6  Id.  507.) 

There  can  be  no  ratification  without  full  knowledge  of 
all  the  material  facts  in  relation  to  the  act  sought  to  be  en- 
forced. (3  Johns.  Ch.  188;  Storey's  Agency,  sec.  239,  p. 
298;  Adams  Express  Co.  v.  Trego,  35  Md.  47;  12  Allen 
Mass.  493 ;  5  Nev.  224.) 

V.  Under  all  the  evidence  in  the  case  the  verdict  and 
judgment  are  so  manifestly  cprrect  that,  even  if  there  were 
some  erroirs,  the  order  and  judgment  appealed  from  should 
be  affirmed.  (See  Graham  and  Waterman  on  New  Trjals, 
vol.  3,  pp.  817,  864-868,  and  authorities  there  cited.) 

By  the  Court,  Leonaed,  J. : 

There  have  been  several  trials,  and  one  appeal,  of  this 
case,  before  the  present  one.  (9  Nev.  134.)  At  the  last 
trial  defendants  recovered  judgment  for  their  costs.  Plain- 
tiff's motion  for  a  new  trial  was  denied,  and  this  appeal  i's 
taken  from  the  order  overruling  that  motion.  The  notes 
sued  on  were  dated  at  Hamilton,  Nevada — the  first,  June  23, 
1869,  the  second,  June  30,  1869,  and  were  signed  "Cook 
Pros."  Defendant  Lewis  Cook  was  not  served  with  summons. 


July,  1879.]  Davis  v.  Cook.  271 


opinion  of  the  Conrt — ^Leonard,  J. 


and  in  no  manner  appears  or  answers.  John  A.  and  Isaac 
appear  and  answer  for  themselves  alone. 

If  is  alleged  in  the  complaint^  and  is  not  denied  in  the 
answer,  that  the  three  defendants,  at  the  time  the  notes 
were  made,  were  partners  doing  business  under  the  firm- 
name  and  style  of  "Cook  Bros." 

It  is  also  alleged  that  on  the  days  above  stated,  defend- 
ants, for  value>  made  and  delivered  said  notes  to  the  First 
Ifational  Bank  of  Nevada;  that  no  part  of  the  same  has 
been  paid,  and  that  plaintiff,  as  the  duly  appointed  and 
authorized  receiver  of  said  bank,  is  the  lawful  holder  and 
owner  thereof.  Defendants  John  A.  and  Isaac  do  not  al- 
1^  want  of  authority  in  Lewis  to  execute  the  notes  in  the 
name  of  the  firm  as  he  did ;  nor  is  there  any  denial  that  the 
bank  gave  a  valuable  consideration  therefor.  There  is  no 
denial  that  the  defendants  executed  them  in  the  firm  name, 
except  by  an  allegation  that  they  were  given  for  the  indi- 
vidual indebtedness  of  Lewis,  for  goods  and  real  estate 
purchased  by  him  of  Bruckman  &  Ivors  and  W.  D.  Ivors, 
f©r  his  individual  use  and  benefit,  and  not  for  the  firm,  with 
knowledge  of  such  facts  on  the  part  of  the  bank,  through 
its  offickjrs  and  agents,  who  colluded  and  conspired  with 
Lewis  to  defraud  the  other  defendants,  and  that  the  firm 
received  no  part  of  the  consideration  of  the  notes.  De- 
fendants John  A.  and  Isaac  also  allege  that  at  the  time  of 
the  purchase  of  said  property  of  Bruckman  &  Ivors  and  W. 
D.  Ivers,  the  latter  were  indebted  to  the  bank  to  the  extent 
of  the  notes  in  question,  and  that  in  part  payment  of  the 
purchase  money  Lewis  assumed  their  indebtedness  to  the 
bank,  and  the  bank  took  Lewis  therefor;  that  afterwards, 
at  the  date  of  the  notes,  with  intent  to  defraud  the  defend- 
ants answering,  and  with  knowledge  of  the  facts  stated,  the 
bank  made  out,  and  Lewis  signed,  the  notes  s^t  out  in  the 
complaint,  as  the  notes  of  Cook  Bros.,  when  in  truth  the  firm 
had  no  interest  whatever  in  the  consideration  of  said  notes, 
as  the  bank  well  knew.  They  further  allege  settlement  and 
payment  by  them  of  all  notes  and  accounts  due  from  the 
£rm  to  the  bank  before  the  commencement  of  this  action; 
that  in  the  month  of  ,  1870,  Lewis  paid  the  notes 
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set  out  in  the  complaint  to  W.  S.  McComick,  deputy  re- 
ceiver, who,  well  knowing  the  facts  before  stated,  and  witk 
intent  to  defraud  the  defendants  answering,  as  deputy  re- 
ceiver, took  back  said  notes  from  Lewis,  and  for  the  bank 
claimed  and  claims  to  hold  the  same  against  Cook  Bros. 

The  evidence  shows  that  Cook  Bros,  commenced  busi- 
ness in  Austin  in  1864;  that  Lewis  was  admitted  into  the 
firm  as  a  partner  in  July,  1866,  from  which  time  until  May^ 
1870,  the  firm  carried  on  the  business  of  general  merchandis- 
ing ;  that  John  A.  and  Isaac  were  generally  absent  from  the 
state,  and  Lewis  was  the  resident  managing  partner.  The 
First  National  Bank  of  Nevada  was  established  in  Austin 
in  1864  or  1865,  and  subsequently,  but  before  the  dates  of 
the  notes  in  question,  a  branch  bank  was  established  in 
Hamilton.  Some  time  about  June  22,  1869,  Lewis  pur- 
chased of  W.  D.  Ivors,  above  named,  a  town  lot  in  Hamil- 
ton, with  a  two-story  stone  storehouse  thereon;  also,. another 
lot,  with  building  thereon,  used  as  a  lodging-house;  also, 
a  lot  with  stone  saloon  thereon,  used  as  a  brewery.  The 
deed  conveying  the  real  property  was  executed  in  the  name 
of  Lewis  Cook  alone,  and  the  consideration  named  in  the 
deed  was  five  thousand  dollars.  At  the  same  time,  and  prob- 
ably as  a  part  of  the  same  transaction,  he  purchased  of 
Bruckman  &  Ivers  a  stock  of  goods  consisting  of  stationery. 
It  does  not  appear  what  the  exact  purchase  price  of  the  whole 
property  was,  except  to  the  extent  of  the  indebtedness  of 
Bruckman  &  Ivers,  the  amount  of  the  larger  note  (five 
thousand  and  eighty-seven  dollars  and  forty-seven  cents),, 
and  the  indebtedness  of  W.  D.  Ivers,  the  amount  of  the  small- 
er note  (one  thousand  five  hundred  dollars),  for  the  satis- 
faction and  payment  of  which  the  notes  in  suit  were  given. 
The  only  evidence  showing  the  nature  of  the  transaction, 
so  far  as  the  bank  is  concerned,  outside  of  the  notes  them- 
selves, is  the  testimony  of  J.  W.  Harker,  who  testified  as 
follows : 

"I  wrote  those  notes.  They  were  signed  by  Cook  Bros., 
and  delivered  to  the  bank  at  the  time  they  bear  date.  I 
did  not  know  Lewis  Cook  individually  in  the  matter.  The 
transaction  was  this:  The  bank  held  the  notes  and  overdrafts 
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of  Brnckman  &  Ivers,  and  a  note  of  W.  D.  Ivors,  indorsed 
by  Withington.  The  notes  and  overdrafts  of  Brnckman  & 
Ivers  were  the  amount  of  the  larger  note,  and  the  note  of 
Ivers  was  the  amount  of  the  smaller  note  sued  on  in  this 
action.  In  June,  1869,  I  went  to  Hamilton  to  try  to  settle 
the  mater  up.  I  met  Lewis  Cook  at  Hamilton.  He  told 
me  that  Cook  Bros,  had  started  business  in  Hamilton.  He- 
made  arrangements  with,  and  bought  of,  Bruckman  &  Ivers 
and  W.  D.  Ivers,  a  stone  store-house  and  a  lot  of  merchan- 
dise, for  Cook  Bros.,  and  in  payment  of  this  property  gavo 
the  notes  sued  on  in  this  action,  to  the  bank,  and  the  bank 
gave  up. and  canceled  the  notes  and  overdrafts  of  Bruck- 
man  &  Ivers,  and  the  note  of  W.  D.  Ivers.  The  considera- 
tion for  the  notes  to  Cook  Bros,  was  the  stone  storehouse 
and  a  lot  of  merchandise  that  they  received  from  Bfuckman 
ft  Ivers.** 

On  cross-examination  he  said:  "Cook  Bros,  had  a  lot 
of  goods  in  Hamilton,  and  more  on  the  way  from  Austin,. 
when  these  notes  were  given.  ♦  ♦  ♦  Cook  Bros,  did 
business  with  the  bank  constantly,  almost  every  day.  They^ 
drew  overdrafts  and  gave  notes.  Lewis  Cook  was  in  Ham- 
ilton, off  and  on,  about  two  months.  I  think  Cook  Bros, 
were  about  starting  business  in  Hamilton  in  April,  1869,  I 
will  swear  that  I  think  they  were.  The  two  notes  were  a 
part  of  the  same  transaction.  They  were  negotiated  at  the 
same  tine.  Bruckman  &  Ivers  and  W.  D.  Ivers  were  the 
parties  whose  notes  were  given  up.  I  knew  that  Bruckman 
ft  Ivers  were  selling  real  estate.  Cook  Bros,  commenced  , 
doing  business  with  the  bank  in  1866,  and  did  business 
with  the  bank  almost  every  day,  up  to  the  time  these  notes 
were  given.  The  business  Cook  Bros,  did  with  the  bank 
was  to  borrow  money  on  notes  and  overdrafts.  The  bank 
extended  to  them  the  same  accommodations  it  did  to  other 
merchants  in  good  standing.  The  notes  were  signed  by 
lewis  Cook  for  Cook  Bros..  I  knew  that  they  were  rich, 
and  I  was  satisfied.  I  conducted  the  entire  transaction  on 
the  part  of  the  bank.  W.  D.  Ivers  did  not  tell  me  he  had 
sold  the  property  to  Lewis  Cook.  He  told  me  that  he  had 
made  arrangements  with  him  to  settle  with  the  bank,  but 
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I  understood  that  the  trade  was  made  for  Cook  Bros.  T 
never  knew  that  there  was  any  real  estate  sold  in  this  transr 
action  except  the  stone  store." 

On  re-direct  examination  he  stated  that  '^all  the  time 
Cook  Bros,  had  been  dealing  with  the  bank,  Lewis  Cook 
was  the  managing  partner  in  the  firm  of  Cook  Bros,  in  this 
/State,  and  transacted  all  the  business  of  the  firm  with  the 
l3ank.  He  gave  the  notes  of  the  firm  a  great  many  times, 
and  they  had  always  been  paid  by  the  firm ;  and  up  to  the 
time  of  the  execution  and  delivery  of  the  notes  sued  on  in 
this  action  Cook  Bros,  paid  all  the  liabilities  to  the  bank 
incurred  by  Lewis  Cook  in  the  name  of  the  firm." 

In  rebuttal,  the  same  witness  testified  that  prior  to  the 
delivery  of  these  notes  he  diQ  not  know  that  the  real  estate 
was  deeded  to  Lewis  Cook. 

There  is  no  evidence  in  the  case  showing,  or  tending  to 
-show,  that  Lewis  purchased  the  property  mentioned  for  his 
own  use  and  benefit,  and  not  for  the  firm,  except  that  the 
►deed  conveying  the  real  estate  was  taken  in  the  name  of 
Lewis  alone,  as  above  stated,  and  that  he  took  possession 
•of  the  personal  property. 

There  is  no  proof  that  Harker  knew  or  had  reason  to  think 
iihe  property  was  purchased  for  the  use  and  benefit  of  Lewis 
and  not  for  the  firm,  or  that  the  firm  did  not  receive  the  con- 
49ideration  given  for  the  notes,  unless  it  be  true  that  the 
purchase  of  the  store  and  the  goods  was  so  entirely  outside 
•of  the  scope  of  the  partnership  business  of  the  firm  that  he 
was  thereby  bound  in  law  to  know  the  fact  that  Lewis  had 
;authority  from  his  partners  before  receiving  the  notes,  and, 
failing  to  do  so,  that  the  law  holds  him  and  the  bank  guilty 
•with  Lewis  of  constructive  fraud. 

There  is  no  testimony  tending  to  show  actual  fraud  on  the 
3)art  of  Harker,  nor  is  such  fraud  claimed  by  counsel  for 
defendants.  iNTor  is  there  any  proof  that,  as  between  the 
partners  themselves,  Lewis  did  in  fact  exceed  his  authority 
in  purchasing  the  property;  or  that  Harker  knew,  or  had 
any  notice,  that  the  deed  was  taken  in  the  name  of  Lewis; 
•or  that  the  goods  were  stored  in  his  name,  either  before  or 
.after  the  delivery  of  the  notes,  if  such  was  the  case. 
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Ballenberg  testified  that  in  the  last  part  of  June,  1869, 
certain  goods,  principally  stationery,  were  stored  in  Otten- 
heimer's  warehouse  in  Hamilton,  in  the  name  of  Lewis  Cook, 
as  the  hooks  showed.  He  was  not  sure  whether  they  were 
withdra\m  by  Lewis  or  by  Cook  Bros.  It  was  not  shown 
that  the  stationery  so  stored  was  that  which  was  bought  of 
Bruckman  &  Ivers,  but  we  shall  treat  it  as  the  same,  and 
consequently  that  Lewis  took  possession  of  the  goods. 

What  Harker  did  know,  or  had  reason  to  know,  in  rela- 
tion to  the  transaction  between  Lewis  and  Bruckman  & 
Ivers  and  W.  D.  Ivors,  at  the  time  he  received  the  notes, 
and,  as  he  states,  after  Lewis  had  told  him  that  Cook  Bros, 
had  started  business  in  Hamilton,  is  that  Lewis  had  bought 
the  stone  store  and  merchandise — the  stationery — ^for  Cook 
Bros.  So  far  as  is  shown,  that  was  the  limit  of  his  informa- 
tion. 

Plaintiff  offered  to  prove,  as  we  shall  see,  what  became 
of  the  goods,  and  by  whom  the  store  was  occupied  after  its 
purchase,  but  such  proof  was  rejected. 

Counsel  for  defendants  states  his  theory  of  this  case  as 
follows:  "Upon  these  pleadings,  what  issues  are  made?  We 
ui^ed  that  these  notes  were  given  for  Lewis  Cook's  individual 
indebtedness.  To  prove  that,  we  show  all  the  real  estate 
to  have  been  taken  in  his  name,  and  the  personal  property 
in  his  possession.  We  claim,  also,  a  fraud  upon  the  part 
of  Lewis  Cook  and  the  bank,  upon  John  A.  and  Isaac  Cook. 
To  prove  this  we  show,  and  the  plaintiff  also  proved,  that 
this  transaction  was  outside  of  the  legitimate  business  of 
Cook  Bros.,  and  that  the  bank  had  actual  knowledge.  Next, 
Lewis  Cook,  as  a  partner,  being  only  the  agent  of  the  firm, 
within  the  legitimate  scope  of  the  firm's  business,  that, 
as  in  all  other  cases  of  agency,  the  person  dealing  with 
such  agent  must,  at  his  peril,  know  his  authority ;  that  tak- 
ing firm  notes  from  one  partner  in  a  transaction  outside 
of  the  partnership  business  is  a  fraud  upon  the  other 
partner."  Briefly  stated,  then,  the  position  of  counsel  for 
defendants  is  this :  Lewis  gave  the  firm  notes,  as  he  had  the 
authority  to  do,  if  the  transaction — ^the  purchase — ^was 
within  the  scope  of  the  partnership  business.     But,  says 
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counsel,  in  this  case,  the  transaction  must  be  considered  as 
having  been  made  for  the  individual  use  and  benefit  of 
Lewis,  and  not  for  the  firm,  because  the  deed  was  taken  in 
his  name,  and  the  personal  property  was  taken  possession 
of  by  him;  and  the  bank  having  had  notice  of  the  above 
facts  (for  the  reason  that  the  purchase  was  outside  of  the 
scope  of  the  partnership  business,  of  which  fact  the  bank 
had  actual  knowledge),  therefore,  the  taking  of  the  firm 
notes  was  a  fraud  upon  the  other  partners,  and  the  bank 
was,  constructively,  a  party  to  the  fraud,  and  plaintiff  can 
not  recover. 

We  shall  examine  these  two  propositions  in  the  order 
stated. 

This  case  must  be  considered  as  though  it  had  been  ad- 
mitted that  Lewis  commenced  business  for  the  firm,  in  Ham- 
ilton, by  and  with  the  previous  consent  of  the  other  partners. 
If  the  latter  had  not  consented  to  the  opening  of  their 
house,  at  the  time  the  notes  were  given,  they  certainly  did 
consent  within  a  few  days  thereafter.  So  far  as  the  rec- 
ord shows,  and  from  their  own  testimony,  after  July  1, 
1869,  and  after  they  knew  that  Lewis  had  commenced  busi- 
ness in  the  firm  name,  their  acts  were  a  constant  acknowledg- 
ment and  proclaiming  to  the  world  that  Cook  Bros,  had 
opened  a  store  in  Hamilton.  Nor  does  it  matter  if,  at  the 
dates  of  the  notes,  the  store  had  not  been  actually  opened. 
It  is  true  that,  in  a  proceeding  outside  of  the  scope  of  the 
business,  John  A.  and  Isaac  cannot  be  held  to  have  rati- 
fied the  unauthorized  acts  of  Lewis,  without  proof 
that  they  knew  all  the  material  facts  at  the  time;  but  here 
the  material  fact  was  that  the  business  which  had  been  car- 
ried on  by  the  firm  in  Austin,  and  was  afterwards  conducted 
in  Hamilton  in  the  firm  name,  had  been  established  by 
Lewis  at  the  last-named  place,  or  was  about  to  be  estab- 
lished, at  the  time  the  notes  were  given.  That  fact  they 
know  as  early  as  July  first  and  by  ratifying  the  establish- 
ment of  their  business,  the  firm  thereby  became  liable  for 
all  acts  of  Lewis  properly  within  the  scope  of  the  business 
so  established.  {Burnley  v.  Rice,  18  Tex.  495.)  The  case 
is  the  same  as  though  Lewis  had  gone  to  Hamilton  by  and 
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with  the  knowledge  and  consent  of  his  partners,  with  power 
to  open  a  store  and  carry  on  their  business  at  that  place. 
^'Such  adoptive  authority  relates  back  to  the  time  of  the 
original  transaction,  and  is  deemed,  in  law,  the  same  to  all 
purposes  as  if  it  had  been  given  before."  The  London 
Savings  Fund  Socieiy  v.  The  Hagerstown  Savings  Bank,  36 

Pa.  St.  503.) 

The  notes  having  been  given  in  the  firm  name,  the  legal 
presumption  is,  that  they  were  executed  for  a  partnership 
purpose,  and  that  the  firm  is  bound  by  them,  and  the  burden 
of  proof  is  upon  defendants  to  establish  the  contrary.  (1 
Pars.  Notes  and  Bills,  128;  Carrier  v.  Cameron,  31  Mich. 
377;  Gansevoort  v.  Williams,  14  Wend  138;  Whitaker  v. 
Brown,  16  Wend,  511 ;  National  Union  Bank  etc.  v.  Landon, 
66  Barb.  190;  Burgess  v.  Northern  Bank  of  Kentucky,  4 
Bosh,  600 ;  Hamilton  v.  Summ^ers^  12  B.  Mon.  Law  and  £q. 

11.) 

When  it  appears  upon  the  face  of  a  bill  or  note  that  it  is 
given  in  discharge  of  a  separate  debt,  ox  in  a  transaction 
unconnected  with  the  partnership  business,  or  if  it  is  ad- 
mitted by  the  holder  that  such  was  the  nature  of  the  trans- 
action and  he  knew  it  at  the  time  it  was  taken,  then  in 
order  to  recover  against  the  firm  he  must  show  facts  other 
than  that  it  is  partnership  paper.  He  must  then  show  the 
consent  of  the  other  partners.  But  in  other  cases  the  burden 
is  upon  the  defendant  to  remove  the  presumption  above 
stated,  as  well  as  the  additional  fact  that  the  holder  knew 
the  money  was  borrowed  for  the  individual  use  of  the  part- 
ner borrowing,  or  in  a  transaction  unconnected  with  the  busi- 
ness of  the  partnership.  (Whitaker  v.  Brown,  supra,  511; 
Gansevoort  v.  Williams,  supra,  138.) 

It  is  said  by  counsel  for  defendants,  however,  that  the 
evidence  of  both  parties  removes  these  presumptions,  inas- 
much as  it  shows  that  the  purchase  was  not  within  the  scope 
of  the  partnership,  and  that  Harker  had  knowledge  of  that 
fact;  that  the  burden  was  therefore  upon  plaintiff  to  prove 
the  consent  of  John  A.  and  Isaac,  which  he  has  failed  to 
do.  For  the  purposes  of  the  argument,  we  shall  concede, 
without  deciding  the  question,  that  Harker  was  bound  to  know 
that  the  purchase  was  without  the  scope  of  the  business  of 
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the  firm,  if  bo  it  was;  and  for  the  same  purpose,  without 
deciding  it,  that  plaintiff's  rights  are  tiie  same  as  they 
would  have  been  if  the  bank  had  sold  the  store  and  goods* 
to  Lewis  and  taken  the  notes  in  question  therefor,  the  lat- 
ter having  had  authority  to  commence  and  carry  on  the 
business  of  general  merchandise  in  Hamilton.  We  shall 
not  consider  the  fact  that  Lewis  purchased  any  real  estate 
besides  the  store,  because  there  is  no  proof  that  Harker 
knew  or  had  reason  to  think  that  the  balance  described 
in  the  deed  was  included  in  the  purchase.  {Knapp  v* 
McBride,  7  Ala.  K  S.  28,  27,  28,  and  the  two  cases  last 
cited.) 

Do  the  facts,  then,  that  the  deed  to  the  store  was  taken 
in  the  name  of  Lewis  Cook,  and  the  possession  of  the  goods 
taken  by  him  after  purchase,  prove  per  se  that  the  purchase 
was  made  for  his  use  and  benefit  alone,  and  not  for  the  fimiy 
and  consequently  that  the  firm  notes  were  executed  for  his 
separate  indebtedness?  Whether  Lewis  made  the  purchase 
on  his  own  account  or  for  the  firm;  whether  the  property- 
was  appropriated  to  the  use  of  Lewis  or  to  the  firm,  and 
whether  Harker  or  the  bank  had  knowledge  that  the  trans- 
action was  for  the  benefit  of  Lewis  alone,  were  undoubt- 
edly questions  for  the  jury  to  consider.  (Woodward  v. 
Winship,  12  Pick.  433 ;  Ooodman  v.  Simonds,  20  How.  U.  S. 
343 ;  Lea  v.  Ouice,  13  Smedes  and  M.  671 ;  Judson  v.  Gib- 
bons, 6  Wend.  224.)  But  it  was  necessary  that  they  should 
decide  such  questions,  like  all  others,  imder  proper  instruc- 
tions and  upon  proper  evidence;  and  it  may  be  added  that 
it  was  a  matter  of  no  consequence  to  prove  that  the  pur- 
chase was  made  by  Lewis  for  his  use  and  benefit,  without 
further  proof  that  Harker  or  the  bank  had  knowledge  of 
that  fact,  or  circumstances  sufficient  to  put  the  bank  upon, 
inquiry.  Several  assignments  of  error  may  be  considered 
in  this  connection. 

The  jury  were  instructed  as  follows  at  the  request  of 
the  defendants:  "Possession  of  personal  property  is  prima 
facie  evidence  of  ownership,  and  a  deed  on  its  face  imports 
verity,  and  no  subsequent  change  of  possession  shows,  or 
tends  to  show,  that  a  party  in  possession  first  was  not  the 
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owner  at  that  time ;"  and  the  conrt  refused  to  permit  plain- 
tiff to  prove  that  about  the  time  the  notes  were  given,  Cook 
Bros,  opened  a  store  in  Hamilton,  in  the  stone  building 
bought  of  Ivors,  which  was  a  part  of  the  consideration  of  the 
notes,  and  continued  to  transact  business  in  said  building  im- 
derthe  firm  name  until  May,  1870;  that  the  stationery  pur- 
chased of  Bruckman  &  Ivers  went  into  the  firm's  stock  of 
general  merchandise  when  they  opened  their  said  store; 
that  they  there  dealt  in  stationery;  all  of  which  was  done 
with  the  knowledge  and  consent  of  the  defendants  John 
A.  and  Isaac;   and  that  for  a  large  portion  of  the  time- 
John  A.  was  present,  assisting  Lewis  in  conducting  and 
controlling  the  business  of  the  firm.    It  is  claimed  by  coun- 
sel for  defendants,  that  the  instruction  above  quoted  is  sound 
law  in  this  case,  and  therefore  that  the  rejected  evidence- 
was  immaterial;  also,  that  it  was  not  legitimate  rebuttal. 
We  think  counsel  is  in  error.     At  the  trial  plaintiff  first 
introduced  the  notes  in  evidence,  which  established  a  prima- 
fade  case  against  defendants,  and  in  addition  proved  by^ 
Harker  what  the  consideration  was,  what  Lewis  told  wit- 
ness about  Cook  Bros,  having  commenced  business  in  Ham- 
ilton, and  that  the  giving  of  the  notes  was  a  transaction 
of  the  firm,  so  far  as  he  was  concerned,  and  not  an  in- 
dividual affair  of  Lewis.      On  cross-examination  witness 
stated  that  Ivers  did  not  tell  him  that  he  had  sold  the- 
property  to  Lewis,  but  did  tell  him  that  he  had  made  ar-^ 
rangements  with  Lewis  to  settle  with  the  "bank,  and  that 
witness  understood  the  trade  was  made   for   Cook   Bros. 
When  plaintiff  rested,  defendants  introduced  the  deed  from 
Ivers  to  Lewis,  and  evidence  tending  to  show  that  Lewis- 
took  possession  of  the  personal  property  purchased,   and 
that  he   stored  it  in  bis   own   name,   for  the   purpose  of 
proving  that  the  property  was  sold  to  Lewis  and  not  to 
the  firm.     Plaintiff  then  endeavored  in  rebuttal  to  prove 
the  facts  above  stated,  which  were  rejected.     In  opening- 
his  case,  plaintiff  did  not  show  that  the  purchase  was  made- 
by  Lewis   for   his   individual  use   and   benefit      All   that 
was  said  by  Harker  touching  that  point  was  stated  in  cross- 
examination,   and  that  was  merely  the  understanding  o£ 
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the  witness.  He  testified  to  no  fact  upon  which  his  under- 
standing was  based,  tending  to  show  that  such  was  the  na- 
ture of  the  purchase.  The  deed,  unexplained,  did  tend  to 
show  what  defendants  claimed  for  it,  and  plaintiff  had  the 
right  to  prove  facts  in  rebuttal  of  the  ostensible  object  and 
effect  of  the  deed*  He  had  a  right  to  show  that  although 
the  deed  was  taken  in  the  name  of  Lewis,  still  he  held  the 
legal  title  for  the  firm,  and  took  possession  of  the  personal 
property  for  the  firm,  just  as  in  proper  oases  it  may  be  shown 
that  a  deed,  absolute  upon  its  face,  was,  and  is,  in  fact,  a 
mortgage.  But  counsel  says:  '^The  title  to  all  the  real 
•estate  was  shown  to  have  been  in  the  name  of  Lewis,  and  the 
possession  of  the  goods  in  him.  Apply  the  rule  of  law  in  this 
instruction,  quoted  above,  and  what  became  of  the  goods 
or  who  occupied  these  premises  becomes  entirely  imma- 
terial." 

The  court  evidently  took  the  .same  view. 

Under  the  facts  and  pleadings  of  this  case  the  instruction 
in  question  was  not  law.  Let  it  be  borne  in  mind  that  one 
of  the  principal  issues  made  was,  that  Lewis  bought  the 
property  for  his  individual  use  and  benefit  and  not  for  the 
firm.  If  that  fact  had  been  admitted  by  the  plaintiff,  the 
instruction  would  have  been  correct.  But  we  must  remem- 
ber that  plaintiff  contended  that  the  purchase  was  made 
for  the  firm. 

It  is  said. in  Pars,  on  Merc.  Law,  180:  "If  goods  are 
bought  by  one  partner,  and  they  are  immediately  used  as 
the  property  of  the  firm,  there  would  be  a  presumption  that 
they  were  bougth  by  him  as  a  partner  and  for  the  firm." 
(See  also  Lindley  on  Partnership,  268.)  Here  the  offered 
proof  would  have  brought  the  case  fully  within  the  doctrine 
laid  down  above.  It  was  a  circumstance  for  the  jury  to 
consider  in  deciding  one  of  the  main  questions  made  by 
defendants,  and  in  deciding  that,  they  should  have  been 
permitted  to  say  why  Lewis  put  the  goods  purchased  with 
the  general  merchandise  of  the  firm,  and  sold  them  as  a 
part  of  the  firm  stock,  if  such  were  the  facts,  with  the 
knowledge  and  consent  of  his  partners.  The  jury  should 
have  said  whether  or  not  such  acts  on  the  part  of  all  the 
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partners  were  cbnsistent  with  the  idea  that  Lewis  purchased 
the  goods  for  himself,  and  that  the  firm  so  regarded  the- 
purchase.  (See  Bracken  v.  March,  4  Mo.  76;  Lindley  on 
Part  268.) 

What  has  been  said  in  relation  to  the  goods  is  equally 
true  of  the  store.  If  that  was  used  for  the  business  of  the 
firm  from  July,  1869,  until  May,  1870,  with  the  knowledge 
and  consent  of  all  the  members  of  the  firm,  that  fact,  too,  was> 
a  matter  for  the  consideration  of  the  jury.  They  might  ha,ve 
considered  it  a  circumstance  of  great  significance,  particular- 
ly in  the  absence  of  any  evidence  that  the  firm  paid  Lewis- 
rent  for  its  use,  and  that  the  goods  and  store  were  not 
treated  as  firm  property  at  the  time  of  dissolution.  (Rey- 
nolds V.  Swain,  7  La.  (ST.  S.)  127;  Dewey  v.  Dewey,  85 
Vt  556.) 

If  Lewis  had  paid  out  the  firm's  money  for  the  property 
instead  of  giving  its  notes,  taken  possession  of  the  goods 
and  received  the  deed  in  his  own  name,  I  presume,  in  a 
contest  between  his  creditors  and  the  creditors  of  the  firm, 
it  would  not  have  been  claimed  that  an  appropriation  of 
the  property  to  the  use  and  benefit  of  the  firm  was  not  an 
important  fact  to  be  considered  by  the  jury  in  determining 
for  whom  the  purchase  was  made.  The  rejected  evidence 
was  equally  important'in  this  case. 

Besides,  if  Lewis  had  authority  to  purchase  the  good? 
and  thereby  bind  the  firm,  and  did  purchase  them  for  the 
partnership,  possession  by  him  was  possei^sion  by  all.  And 
if  the  purchase  of  the  store  was  within  the  scope  of  the 
partnership  business,  and  was  in  fact  purchased  for  the 
firm  and  appropriated  to  its  uses,  it  was  a  matter  of  nc 
moment  that  the  deed  was  taken  in  the  name  of  Lewis  alone. 
rPars.  on  Part.  364  ei  seq.;  Hunt  v.  Benson,  2  Humph.  460 ; 
Hoxie  V.  Carr,  1  Sumner,  180;  Dyer  v.  Clark,  5  Met.  681; 
ModerweU  v.  MuUison,  21  Pa.  St.  259 ;  Hogle  v.  Lowe,  12 
Xcv.  395.) 

The  court  erred  in  giving  the  instruction  just  considered, 
and  in  rejecting  the  offered  evidence. 

But  it  is  urged  that  the  purchase  of  both  the  store  and 
the  goods  was  beyond  the  scope  of  the  partnership  busi- 


•282  Davib  v.  Cook.  [Sup.  Ct. 


Opinion  of  the  Court — ]L«onard,  J. 


nesB;  and;  consequently^  that  Lewis  had  no  implied  author* 
ity  to  bind  his  partners  thereby;  that  knowledge  of  such 
purchase  was  sufficient  to  put  Harker  upon  inquiry  as  to  the 
actual  authority  of  Lewis,  and  that  failing  to  prove  author- 
ity outside  and  beyond  the  fact  that,  as  partner,  he  made  the 
purchase  and  gave  the  partnership  notes  in  payment,  plain- 
tiff cannot  recover.  The  most  important  questions  in  the 
•case  are  here  presented:  Are  the  undisputed  facts  legally 
sufficient  to  sustain  the  position  of  counsel  and  support  the 
verdict  in  this  respect  ?  In  the  consideration  of  these  ques- 
tions, we  must  again  keep  in  mind,  first,  that  the  business 
•of  the  partnership  was  general  merchandising;  and,  second, 
that  even  though  it  be  true  that  Lewis  had  not  the  implied 
authority  or  the  express  consent  of  his  partners  to  open 
business  in  Hamilton,  still  by  th^ir  subsequent  conduct, 
4ifter  they  knew  he  had  done  so,  they  ratified  the  acts  of 
Lewis  in  so  doing,  and  in  relation  to  the  questions  under 
discussion,  the  case  stands  the  same  as  though  the  latter 
iiad  commenced  business  there,  by  and  with  the  previous 
-consent  of  his  partners. 

The  purchase  of  real  property  may  or  may  not  be  within 
the  scope  of  partnership  business.  If  it  is,  one  partner  can 
buy  it,  if  the  purchase  be  made  actually  or  ostensibly  for 
the  partnership,  and  thereby  bind  the  firm — the  vendor 
acting  in  good  faith — ^just  as  he  can  purchase  personal  prop- 
erty under  similar  circumstances.  No  rule  of  law  prohibits 
a  partner  from  purchasing  either,  if  such  purchase  is  fairly 
within  the  scope  of  the  business.  Each  gives  the  other, 
when  the  partnership  is  formed,  an  implied  authority  to 
enter  into  any  contract  within  the  scope  of  the  business. 
If  a  partnership  is  formed  for  the  sole  purpose  of  dealing 
in  lands,  either  may  purchase  them  for  the  firm,  and  thereby 
bind  his  partners;  but  he  would  have  no  right,  by  reason 
of  the  partnership  relation,  to  buy  personal  property,  unless 
it  be  for  the  proper  management,  and  in  aid,  of  the  partner- 
ship business. 

If  the  business  of  a  partnership  is  buying  and  slaughter- 
ing cattle,  the  managing  partner  can  not,  in  consequence  of 
ihe  partnership  alone,  bind  the  firm  by  the  purchase  of  a 
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store,  a  saloon  or  a  theater,  for  speculative  purposes;  but 
lie  can  buy  either  for  the  firm,  if  he  makes  the  purchase  for 
a  slaughter-house,  and  the  vendor  acts  in  good  faith,  be- 
lieving from  representations  of  the  purchasing  partner  that 
it  is  bought  for  the  business  of  the  firm. 

Two  men  in  Carson  form  a  partnership  for  the  purpose  of 
keeping  a  hotel  in  Eureka.    They  agree  that  each  may  give 
the  notes  of  the  firm,  draw  bills  of  exchange  and  checks,  if 
lie  deems  proper, .  in  all  matters  within  the  scope  of  the 
partnership  business,  thus  giving  one  another  the  same  pow- 
er that  defendant  had  without  such  agreement.     One  goes 
there  as  the  managing  partner.    He  finds  a  building  that  is 
a  fit  place  for  the  business.    He  can  hire  at  a  high  rent,  or 
purchase  at  a  low  figure,  and  he  buys  instead  of  hiring. 
He  can  not  run  the  hotel  without  supplies,  and  therefore 
buys  them  at  a  neighboring  store.     He  then  goes  to  one 
bank  and  tells  the  cashier  that  the  firm  has  bought  the 
hotel  .and  intends  to  keep  it;  that  they  wish  to  borrow  a 
stated  sum  of  mohey  to  be  used  in  payment.     The  money 
is  loaned  on  six  months'  time,  and  the  firm  note  given.    He 
then  goes  to  another  bank  and  informs  the  cashier  that  he 
inshes  to  borrow  money  to  pay  for  supplies  bought  for  the 
firm.    That  money  is  loaned  on  the  same  time,  and  the  finn 
note  given.     Can  it  be  said  that  the  purchase  of  the  house 
for  a  hotel  was  outside  of  the  scopQ  of  the  partnership  busi- 
ness, while  buying  supplies  was  within  it,  and  that  knowl- 
edge of  the  purchase  by  the  first  cashier  would  defeat  an 
action  upon  the  note  received  by  him,  while  upon  the  second 
the  firm  is  bound  ? 

In  my  opinion  the  buying  of  supplies  was  not  more  within 
the  scope  of  the  business  than  the  purchase  of  the  hotel. 
Both  were  required,  and  both  appertained  to  hotel-keeping 

Two  men  as  partners  established  a  stage  line  between 
Oarson  and  Bodie.  One,  the  active,  managing  partner,  buys 
^todc,  grain,  coaches  and  hay.  For  those  articles  he  can 
undoubtedly  bind  the  firm,  whether  he  makes  judicious 
bargains  or  not  But  it  is  necessary  to  purchase,  build  or 
hire  bams.     In  one  place  he  builds,  in  another  hires,  in 
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another  buys  on  credit.  All  those  acts  are  entirely  within 
the  scope  of  the  partnership,  and  one  as  much  as  the  others. 
In  the  case  last  supposed,  if  both  partners  had  been  present^ 
they  might  have  concluded  to  accomplish  the  same  end  hy 
different  means;  where  one  built,  both  might  have  deemed 
it  expedient  to  hire,  but  had  they  done  so,  the  acts  of  both 
would  not  have  been  more  within  the  scope  of  the  partner- 
ship than  was  the  act  of  one.  Any  act  which  would  have 
been  within  the  scope  of  the  business,  if  both  had  acted  irt 
concert,  is  equally  so  if  it  is  done  by  one.  In  this  case,^ 
if  all  the  defendants  had  been  present,  and  had  purchaso^l 
the  store  for  speculative  purposes,  it  would  have  been  out- 
side of  the  business  of  general  merchandising.  So  it  would 
have  been  had  Lewis  bought  it  for  that  purpose.  So  ?t 
was  if  he  did  purchase  it  for  that  purpose ;  and  had  Harker 
known  that  such  was  the  object  of  the  purchase,  instead 
of  having  good  reason  to  think — ^if  his  own  testimony  i* 
true — that  the  firm  had  started  business  in  Hamilton,  and 
needed  the  store  for  their  legitimate  purpose,  a  different 
case  would  have  been  presented. 

Brook  V.  Washington,  8  Grattan,  250,  is  an  interesting 
case  in  this  connection. 

Perdue,  Nichols,  Brooke  and  Jewell  entered  into  partner- 
ship for  carrying  on  the  business  of  iron-making  in  Jeffer- 
son county,  and  accordingly  carried  it  on  for  about  two 
years.  Perdue  and  Nichols  resided  in  the  county,  and  were 
the  ostensible  partners,  while  Brooke  and  Jewell  were  non- 
residents  of  the  state.  The  firm  name  was  "Perdue,  Nichols 
&  Company."  The  respondent,  Washington,  sold  and  con- 
veyed to  Perdue  and  Nichols  eight  hundred  and  forty-three 
acres  of  land  in  Jefferson  county,  for  six  thousand  two  hun- 
dred dollars,  of  which  one  thousand  one  hundred  dollar* 
were  paid  at  the  time,  and  for  the  balance  they  gave  their 
bonds  and  a  deed  of  trust  on  the  land,  to  secure  payment. 
The  cash  payment  was  made  by  the  check  of  Perdue,  Nichols 
&  Co.,  and  entries  were  made  on  their  books  crediting  Wash- 
ington in  account  with  the  firm  for  six  thousand  two  hundred 
dollars,  the  purchase  money  of  the  land,  and  debiting  him. 
with  one  thousand  one  hundred  dollars,  the  cash  payments 
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During  the  operations  of  the  partnership  for  some  eigh* 
teen  months  after  the  purchase^  five  thousand  cords  of  wood 
weiB  cut  from^lie  land  and  used  in  the  firm  business.    Kents 
for  a  portion  of  the  land  were  received  by  the  firm  and 
entered  on  their  books.     It  was  not  generally  known  that 
Brooke  and  Jewell  were  partners,  nor  did  Washington  know 
it  at  the  time  of  the  sale  of  the  land.     Brooke  had  access 
to  the  books^  but  it  did  not  appear  that  he  examined  any 
aiscount  but  his  own.    The  firm  became  insolvent,  and  Wash- 
ington brought  suit  and  endeavored  to  charge  the  balance 
iue  upon  the  individual  partners,  the  land  having  become 
comparatively  valueless  by  reason  of  the  destruction  of  tim- 
ber and  trees  thereon.     Brooke  alone  filed  an  answer  and 
placed  his  defense  principally  upon  the  ground  that  the  pur- 
chase was  not  made  on  account,  or  upon  the  credit,  of  the  firm, 
or  by  his  authority,  and  was  not  within  the  scope  of  the 
partnership. 

We  quote  briefly  from  the  court^s  opinion:  "The  pur- 
chase was  within  the  scope  of  the  partnership,  for  the 
operations  of  the  furnace  could  not  be  carried  on  without 
fuel;  and  the  best  mode  of  obtaining  it  was  to  purchase 
land  in  the  neighborhood,  well  covered  with  wood,  as  was 
the  land  of  Washington.  All  the  partners  are  therefore 
bound  for  the  purchase  money  on  the  authority  of  the  cases 
before  cited."  (See,  also,  Weaver  v.  Tapscott,  9  Leigh,  424; 
BurfUey  v.  Bice,  18  Tex.  494.) 

In  Schooler's  Pers.  Prop,  the  author  says,  on  page  225: 
'^Ti  was  formerly  deemed  that  partners  could  not,  as  such, 
-own  real  estate,  nor,  indeed,  transact  business  in  lands  at 
all.  But  the  law  in  this  respect  has  changed  with  the  wants 
of  trade.  I^ot  only  does  a  partnership  find  real  estate  suit- 
able for  the  purposes  of  investment,  but  lands  and  buildings 
are  frequently  desired  for  stores,  warehouses  and  factories 
in  connection  with  the  partnership  pursuits.  *  *  *  The 
American  rule,  as  now  established,  is  that  real  estate  pur- 
chased and  held  as  partnership  property  is  so  treated  in 
equity  and  subjected  to  all  the  partnership  incidents.^'  (See 
Ucy  V.  Hall  37  Pa.  St.  360 ;  Erwin's  Appeal,  39  Pa.  St 
i37.)      And   admitting   that  Harker  was  bound   to  know 
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that  the  purchase  was  within  the  partnership  business,  then^ 
as  regards  the  goods,  it  must  appear  that  the  purchase  of 
stationery  was  within  the  scope  of  the  business  of  general 
merchandising.  He  was  not  bound  to  know  that  defendants 
had  never,  in  fact,  dealt  in  stationery.  If  buying  and  selling 
stationery  was  within  the  scope  of  the  partnership  as  much 
as  dealing  in  provisions,  groceries  and  clothing,  then  Lewis 
had  power  to  purchase  it  and  bind  the  firm  by  his  act.  Had 
defendants'  business  been  dealing  in  hardware  only,  either 
could  have  bound  the  partnership  in  the  purchase  of  any 
article  that  could  be  considered  as  legitimately  belonging  to 
that  line  of  trade.  They  may  have  never  dealt  in  stoves, 
yet  stoves  are  hardware,  and  the  seller  need  not  have  ^topped 
to  inquire  whether  or  not  the  firm  had  ever  dealt  in  them 
before.  So  it  is  in  this  cas^,  if  buying  and  selling  station- 
ery is  within  the  scope  of  general  merchandising.  There  is 
no  kind  of  business  that  permits  within  its  legitimate  scope 
a  more  extended  dealing  than  the  one  under  consideration. 
Why  it  does  not,  or  should  not,  include  stationery,  if  that 
article  is  in  demand  at  the  place  of  business,  as  well  as 
groceries,  clothing,  dry  goods,  etc.,  counsel  for  defendants 
has  not  informed  us,  and  the  books  certainly  do  not  so  teach. 
(See  Bouv.  Diet.,  tit.  "Merchandise."  Citizens'  Bank  v. 
Nantucket  Steamboat  Co.,  2  Story's  R.  61.) 

If  Lewis  had  bought  stationery  in  San  Francisco  under 
the  same  circumstances,  we  hardly  think  defendants  would 
have  claimed  that  he  acted  beyond  the  scope  of  the  partner- 
ship. If  the  partnership  had  been  formed  for  the  purpose 
of  carrying  general  merchandise  from  the  railroad  to  Ham- 
ilton, in  an  action  to  recover  the  value  of  stationery  lost  or 
destroyed,  we  venture  the  opinion  that  the  defendants  would 
not  have  urged,  in  defense,  the  proposition  so  persistently- 
argued  here,  that  stationery  cannot  properly  be  classed  with. 
general  merchandise.  In  his  work  on  Part,  page  201 
(6th  ed.),  Mr.  Story  says:  "If  persons  are  engaged  in 
the  mere  business  of  tallow  chandlers,  as  partners,  a  pur- 
chase of  a  cargo  of  flour,  or  of  pepper,  or  of  coffee,  or  of 
other  things,  by  one  partner,  wholly  beside  the  business  of  the 
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iirm,  woiild  not  bind  the  other  partners.  But  if  the  articles 
were  such  as  might  be  applied  or  called  for  in  the  ordinary 
coarse  of  their  business,  the  purchase  of  such  articles  would 
bind  the  firm,  even  though  they  were  unnecessary  at  the 
time,  or  were  bought  contrary  to  the  private  stipulations  be- 
tween the  partners,  or  were  not  designed  to  be  used  in  the* 
partnership  at  all,  if  the  vendor  were  not  acquainted  with 
the  facts."  (See  also  Livingston  v.  Roosevelt,  opinion  *of 
Kent,  CL  J.,  1  Am,  Lead.  Cas.  427;  Winship  v.  BanJc  U^ 
S.,  5  Pet  560;  Bateman  on  Commercial  Law,  587,  595,  596, 
601;  Collier  on  Part.  484;  Smith's  Merc.  Law,  76;  Gow 
on  Part.  53,  56,  61,  68;  Bond  v.  Gibson,  1  Camp.  184; 
Freeman  v.  Carpenter,  17  Wise.  137;  Walden  v.  Sherburne ^ 
15  Johns.  422 ;  Woodward  v.  Winship,  12  Pick.  433 ;  Che- 
mung Canal  Bank  v.  Bradner,  44  ST.  Y.  688;  Beckham  v^ 
Broke.  9  M.  &  W.  92,  et  seq.) 

None  of  the  authorities  cited  by  counsel  for  defendants 
are  opposed  to  our  conclusions.  Our  opinion  is,  that  under 
the  undisputed  facts,  Lewis  acted  within  the  scope  of  the 
partnership  business  in  purchasing  the  stationery  and  the 
store,  and  that  the  knowledge  of  such  purchase  was  not  suf- 
ficient  to  put  Harker  upon  inquiry  as  to  the  consent  of  the 
other  partners. 

A  few  additional  assignments  of  error  will  be  noticed 
briefly:  If  we  are  correct  in  the  conclusion  before  stated 
in  relation  to  the  effect  of  the  acts  of  John  A.  and  Isaac, 
subsequent  to  July  1,  1869,  the  question  embodied  in  the 
fifth  assignment  was  at  least  immaterial,  and  the  objection. 
should  have  been  sustained. 

The  question  referred  to  in  the  ninth  assignment  assumed 
as  a  fact,  that  Jobn  A.  had  settled  the  indebtedness  of  Cook 
Bros.,  when  there  was  no  proof  of  the  same.  That  might. 
have  influenced  the  jury,  and  it  should  not  have  been  asked 
in  that  form.     (Boyd  v.  McCann,  10  Md.  118.) 

Plaintiff  should  have  been  permitted  to  ask  witness  Hilp, 
m  cross-examination,  when  Cook  Bros,  commenced  busi- 
ness in  Hamilton.    He  had,  in  chief,  testified  directly  upon 

that  point. 
Xothing  additional  need  be  said  concerning  instructions 
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seven  and  nine,  asked  by  plaintiff,  or  instruction  two,  given 
at  request  of  defendants. 

The  order  overruling  plaintiff's  motion  for  a  new  trial  is 
reversed. 

Hawxey^  J.,  having  been  of  counsel  at  a  former  trial  of 
this  cause,  did  not  participate  in  the  foregoing  decision. 


[No.  966.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  EDWARD 

MALIM,  Appellant. 

"INDICTMBNT COUNTS    SlITTINO    OUT    OmBNSB    IN    DXFFBEENT    FORMS. ^If    AS 

offense  is  set  forth  In  different  counts,  It  must  be  done  in  such  a  way  an 
to  show  clehrly  upon  the  face  of  the  indictment  that  the  matters  and 
things  set  forth  in  the  different  counts  are  descriptive  of  one  and  the 
same  transaction. 
viDBM — Embbzzlemsnt. — ^Au  indictment  for  embezzlement  contained  two 
counts,  each  identical  as  to  the  time,  place,  names  of  persons  and  de- 
scription of  property :  HeU,  that  the  indictment  charged  bot  one  offense. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  appear  in  the  opinion. 

Lindsay  &  Dickson,  for  Appellant 

The  demurrer  ought  to  have  been  sustained.  The  in- 
*dictment  charges  two  distinct  offenses.  The  statute  is  im- 
jperative  that  the  indictment  shall  charge  but  one  offense. 
(1  Comp.  Laws,  1862;  see,  also,  Id.  1858,  1860;  1  Wharton 
C.  L.  414,  et  seq.;  The  People  v.  Thompson,  28  CaL  217: 
People  V.  Shotwell,  27  Id.  400.) 

M.  A.  Murphy,  Attomey-Oeneral,  for  Respondent 

By  the  Court,  Hawlby,  J. : 

Appellant  was  indicted,  tried  and  convicted  of  the  crime 
-of  embezzlement 

The  indictment  contains  two  counts.  Leaving  out  the 
sheading  and  conclusion,  the  respective  counts  read  as  follows : 

1.  ''Edward  Malim  is  accused  by  the  grand  jury  of  the 
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county  of  Storey,  by  this  indictment^  of  the  crime  of  em- 
bezzlement, committed  as  follows,  to  wit:     That  the  said 
Edward  Malim,  on  or  about  the  seventh  day  of  July,  a^  n. 
1877,  and  before  the  finding  of  this  indictment  at  the  county 
of  Storey,  state  of  Nevada,  was  employed  and  hired  in  the 
capacity  of  derk  to  L.  P.  Drexler  and  George  H.  Dana,  and 
as  such  clerk,  was  instructed  to  receive,  by  his  said  employ* 
ers,  large  sums  of  moneys,  certificates  of  mining  stocks  and 
other  articles  of  great  value,  and  being  so  employed  and 
intrusted  as  aforesaid,  the  said  Edward  Malim,  by  virtue  of 
sneh  employment,  then  and  there  did  receive  and  take  into 
his  possession,  and  was  by  his  said  employers  intrusted  with 
one  hundred  gold  pieces,  coins  of  the  United  States,  of  the 
denomination  of  twenty  dollars  each,  the  property  of  said 
L  P.  Drezler  and  Oeorge  H.  Dana;  four  hundred  silver, 
pieces,  coins  of  the  United  States,  of  the  denomination  of 
fifty  cents  each,  the  property  of  said  L.  P.  Drexler  and 
Geoige  H.  Dana,  and  a  large  number  of  gold  notes,  of  the 
currency  of  the  United  States,  of  the  aggregate  value  of 
one  hundred  and  twenty  dollars,  the  property  of  the  said 
L  P.  Drezler  and  George  H.  Dana,  and  that  the  said  Edward 
Kalim,  on  the  day  and  year  last  aforesaid,  while  so  intrusted 
with  and  in  possession  of  said  described  moneys  and  prop- 
erty did  withdraw  himiself  from  his  employers  aforesaid  and 
go  away  with  the  said  money  with  the  intent  to  steal  the 
same  and  defraud  his  said  employers  thereof,  and  without 
their  consent,  contrary  to  the  trust  or  confidence  in  him  re- 
poeed  by  his  said  employers." 

2.  ''That  the  said  Edward  Malim  on  or  about  the  seventh 
day  of  July,  a.  d.  1877,  at  the  county  of  Storey,  state  of 
Nerada,  was  a  hired  clerk  and  in  the  service  or  employment 
of  L.  P.  Drezler  and  George  H.  Dana,  and  that  thiB  said 
Edward  Malim,  being  so  in  the  service  of  his  said  employ- 
ers, did  then  and  there  feloniously  embezzle  and  convert  to 
his  own  use,  with  the  intent  and  purpose  to  steal  the  same, 
one  hundred  gold  pieces,  coins  of  the  United  States,  of  the 
denomination  of  twenty  dollars  each,  four  hundred  silver 
pieces,  coins  of  .the  United  States,  of  the  denomination  of 
iitj  cents  each,  and  a  large  number  of  gold  notes  of  the 
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icurrency  of  the  TJnited  States,  of  the  aggregate  value  of 
one  hundred  and  twenty  dollars;  all  of  said  moneys  then 
and  there  being  the  property  of  his  said  employers,  L.  P. 
Drexler  and  George  H.  Dana." 

A  demurrer  was  interposed  to  this  indictment  on  the 
ground  that  it  charges  two  offenses.  It  is  claimed  by  appel- 
lant that  this  demurrer  ought  to  have  been  sustained  be- 
cause the  words  "said"  or  "aforesaid"  are  not  used  in  the 
second  count  with  reference  to  the  time  when  the  offense 
was  alleged  to  have  been  committed  and  to  ihe  description 

of  the  property  alleged  to  have  been  embezzled,  and  because 
these  or  other  equivalent  words  were  not  so  used  it  is  argued 
that  this  court  has  no  right  to  presume'  that  the  second 
count  relates  to  the  same  offense  as  that  charged  in  the 
•first  count. 

To  sustain  this  position  we  are  referred  to  The  People  v. 
Shotwell,  27  Cal.  400 ;  The  People  v.  Thompson,  28  Id.  217^ 

The  statute  of  this  state,  like  that  of  California,  declares 
that:  "The  indictment  shall  charge  but  one  offense;  but  it 
may  set  forth  that  offense  in  different  forms  under'  different 
counts."     (i  Comp.  Laws,  1862.) 

In  The  People  v.  Shotwell,  the  defendant  was  indicted  for 
forgery.  In  the  second  count,  the  check  was  set  out  in  the 
identical  language  of  the  check  described  in  the  first  count ; 
but  it  was  distinguished  from  it  by  being  described  as  the 
"last  mentioned"  check.  The  court,  therefore,  very  prop- 
erly said  that  it  was  not  possible,  "from  the  face  of  the 
indictment,  to  say  that  the  same  check  was  intended  to  be 
described  in  both  counts ;  and  though  the  copies  are  alike^ 
verbatim  et  literatim,  it  is  not*  to  be  presumed  that  each  is  a 
copy  of  only  one  and  the  same  original  instrument."  Cer- 
tainly not,  because  such  a  presumption  would  be  contrary 
to  the  plain  meaning  and  intent  of  the  words,  "last  men- 
tioned" check,  as  used  in  the  second  count. 

It  does  not,  however,  follow  from  any  reasoning  of  the 
court  that  if  the  words  "last  mentioned"  had  not  been  used 
the  court  would  have  decided  that  the  indictment  charged 
two  offenses. 

If  one  offense  is  set  forth  in  different  counts,  it  must'  aT- 
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ways  be  done,  as  stated  in  The  People  v.  Thofnpson,  in  such 
a  way  ''as  to  show  clearly  upon  the  face  of  the  indictment 
that  the  matters  and  things  set  forth  in  the  different  counts 
are  descriptive  of  one  and  the  same  transaction/^  and  ^'the 
use  of  the  words  ^said'  or  ^aforesaid,'  or  other  equivalent 
expressions  in  the  second  count  of  an  indictment/'  may 
often  be  found  ^'indispensable  in  order  to  fix  the  identity 
of  the  offense  therein  stated  with  that  contained  in  the  first 
coont."  It  would  doubtless  be  better  pleading  to  always 
use  them.  {People  v.  Ah  Sam,  41  Cal.  648.)  It  would 
never  do  any  harm  and  might  often  do  good.  It  would  in 
ereiy  case  prevent  the  question  here  presented  from  being 
raised,  and  inasmuch  as  the  age  of  technicalities  will  never 
pass  away,  the  pleader  ought  in  every  instance  to  use  every 
precaution  to  make  his  pleading  clear,  plain  and  perfect.  In 
The  People  v.  Thompson,  no  words  were  used  in  the  indict^ 
ment  to  show  "that  the  Cresent  Oity  Hotel,  of  the  second 
count,  is  the  Cresent  City  Hotel  of  the  first,  except  that  the 
names  of  the  hotel  and  its  proprietor  are  the  same  in  botfa."^ 
The  court  decided  that  the  identity  of  the  names  of  the 
houses  and  their  proprietors  is  prima  facie  evidence  of  the 
identity  of  the  two  houses,  and  that  they  are,  in  fact,  on6  and 
the  same  house. 

Xow,  applying  that  principle  to  the  case  in  hand,  does  it 
not  necessarily  follow  that  the  identity  of  the  time,  place, 
names  of  persons  and  description  of  property  is  prima  facie 
evidence,  at  least,  that  they  are  the  same  ?  What  principle 
of  law  exists  that  would  authorize  this  court  to  indulge  in 
the  presumption  that  the  two  counts  actually  charge  two 
different  offenses,  when  the.  fact  appears  affirmatively  upon 
the  face  of  the  indictment  that  the  language  of  each  count 
is  identical  as  to  the  time,  place,  persons  and  property,  and 
no  words  are  used  in  either  count  tending  in  the  slightest 
degree  to  show  that  more  than  one  offense  is  intetided  to  be 
charged  ?  If  we  were  to  hold  that  the  indictment  charged  two 
rffenscs,  would  it  not  be  substituting  a  violent  presumption 
for  an  apparent  fact  2  It  is  true  a  case  might  be  imagined 
where  a  defendant  at  different  times  "on  or  about"  the  same 
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day,  at  the  same  place,  and  from  the  same  person,  might 
embezzle  the  same  amount  and  character  of  money.  Such  an 
event  is  possible.  But  is  it  true  that  because  such  an  event 
might  happen,  a  court  must  presume  that  it  did  in  this  case  i 
It  was  within  the  wide  range  of  possibilities  that  the  defend- 
ant Thompson,  in  28  California,  actually  broke  into  the 
Oresent  City  Hotel  at  two  different  times  on  the  same  day, 
and  that  at  one  time  he  intended,  as  charged  in  the  first 
count,  to  steal  the  goods  of  John  McRaith ;  and  at  the  other 
time,  as  charged  in  the  second  count,  to  steal  the  goods  of 
John  McGrath. 

It  was  admitted  upon  the  oral  ai^ument  that  it  would  be 
proper  in  indictments  for  robbery,  in  different  counts,  to 
charge  the  property  as  belonging  to  different  persons.  Now, 
unless  such  indictments  appropriately  used  the  words  ''said" 
or  "aforesaid"  in  describing  the  money  or  other  property, 
why  might  it  not  there,  as  well  as  here,  be  claimed  that  the 
indictment  charges  two  offenses  f 

In  The  State  v.  Chapman,  the  indictment  charged  the  rob- 
bery in  two  counts,  the  only  difference  being  ''that  in  one 
the  money  is  charged  as  being  the  property  of  Wells,  Fargo 
&  Co.,  and  in  the  other  it  is  laid  in  the  messenger  having  at 
the  time  special  custody  thereof.*' 

The  objection  that  the  indictment  charged  more  than  one 
offense  was  siunmarily  disposed  of,  and  the  district  attor- 
ney was  commended  for  the  excellent  manner  in  which  the 
indictment  was  framed.     (6  Nev.  325.) 

The  co\mts  in  that  indictment  were  not  in  any  manner 
connected  by  the  words  "said"  or  "aforesaid,"  or  other 
equivalent  words. 

Is  it  not  evident  from  the  general  framework,  language 
and  structure  of  the  indictment  in  the  present  case,  that  the 
same  offense  was  intended  to  be  and  is  charged  in  each 
count?  If  so,  that  is  all  the  law  requires.  {State  v.  Rust, 
35  N.  H.  441.) 

Is  it  not  apparent  upon  the  face  of  the  indictment  to  "a 
person  of  common  i;ndeT8tanding"  (1  C.  C.  L.  1867)  that 
the  different  counts,  charging  the  same  offense  in  different 
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ways,  were  inserted  for  the  purpose  of  meeting  the  evidence 
as  it  might  turn  out  upon  the  trial,  and  be  admissible  under 
the  provisions  of  section  74r  of  the  act  concerning  crimes 
and  punishments  ?    (1  C.  L.  2380.)    We  think  it  is. 

Whenever  such  facts  appear,  courts  invariably  sustain  the 
indictment,  no  matter  in  what  form  the  objection  may  be 
made  or  whether  the  law  allows  more  than  one  offense  or 
not  to  be  charged  in  the  indictment.  (State  v.  Nelson,  11 
Ifev.  3395  Engleman  y.  The  State,  2  Ind.  91;  Joy  v.  The^ 
State,  14  Id.  144;  State  v.  McPherson,  9  Iowa,  66 ;  People  v. 
McKinney,  10  Mich.  95 ;  State  v.  Canterbury,  28  N.  H.  227; 
State  V.  Lincoln,  49  Id.  464 ;  Mayo  v.  State,  30  Ala.  33 ; 
U,  8,  V.  Dickinson,  2  McLean,  327;  State  v.  Hood,  51  Me. 
364;  Hampton  v.  State,  8  Humph.  71 ;  Cash  v.  State,  10  Id. 
Hi;  Reg  v.  Trueman,  8  C.  &  P,  727.) 

We  are  of  opinion  that  the  court  did  not  err  in  overruling 
the  demurrer. 

The  judgment  of  the  district  court  is  affirmed^ 


[No.  888.] 

TRTTCKEE  LODGE,  No.  14,  L  O.  O.  P.,  Appellant,  v. 
BENJAMIN  WOOD  et  au,  Eespondents, 

Snaacurr — Objvctionb  to  Whsn  Waited. — ^Wben  covAsel  appear  and  orallj- 
trgQe  a  case  upon  its  merits  and  afterwards,  by  leave  of  the  courtr 
file  a  brief  and  therein  rely  upon  objections  to  the  statement:  Held^ 
that  the  oral  argument  upon  the  merlta  amounted  to  a  waiver  of  tho- 
ol^ectlona  to  the  atatement.     (Hawley,  J.,  dissenting.) 

OonxACT — Admissibxlitt  of  Evidence — Mechanics'  Liens — Nominal  Dam- 
AGES — Costs. — Plaintiff  brings  suit  and  claims  damages  against  W.  &■ 
R.  for  breach  of  contract  In  building  Odd  Fellows'  Hall.  The  contract 
provided  that  plaintiff  should  not  be  held  accountable  for  any  labor  or 
materials  furnished  in  said  building.  Plaintiff  offered  to  prove  that 
W.  ft  R.  had  Incurred  Indebtedness  to  sub-contractors  and  others,  who 
had  tiled  Hens  npon  the  building  and  brought  suits  to  foreclose  the  same. 
Tlie  court  refused  this  evidence:  Held,  1.  That  plaintiff,  it  not  being 
shown  that  it  had  paid  anything  upon  said  liens,  was  only  entitled  to 
reeover  nominal  damages  for  this  breach  of  the  contract ;  2.  Tha^  if  the- 
piaitttiff  should  have  been  allowed  to  prove  the  existence  of  the  liens  for 
the  pvrpose  of  showing  nominal  damages,  the  error  in  excluding  the 
proeif  Is  not  ground  for  a  new  trial,  when  such  damages  do  not  enttHa* 
plaintiff  to  recover  cost^ 
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Idem — Counteb-Claim. — W.  ft  B.,  in  their  answer,  as  a  counter-claim, 
allege  a  balance  due  upon  the  orlgrinal  contract,  and  a  balance  due  for 
extra  work:  Beld,  That  the  refusal  of  the  court  to  permit  plaintiff  to 
introduce  proof  of  the  existence  and  amount  of  the  liens,  was  ercor; 
that  such  facts  were  admissible  for  the  purpose  of  defeating  the  con* 
tractors'  counter-claim  to  the  extent  of  the  full  amount  of  yalld  liens 
for  labor  and  materials  furnished  to  the  contractors. 

Idem — Valve  ov  Whole  BciLDiMQ.-^Agalnst  plaintiff's  objection,  the  oonit 
allowed  defendant  to  ask  a  witness :  What  is  the  reasonable  value  of  th«% 
whole  material  and  work  done  in  the  erection  of  that  building  as  it  now 
stands?  Seld,  error  to  allow  defendants  to  prove  the  value  of  any 
thing  not  done  by  W.  ft  B.,  and  then  only  as  to  extra  work  and  ma- 
terials. 

Idem. — ^Ilie  court  refused  to  allow  plaintiff  to  prove  the  difference  between 
the  value  of  the  building  as  completed,  and  as  agreed  to.be  completed; 
Held,  not  error. 

Idem — Alterations — Extba  Wobk— -Waives  ov  Aqresiouit. — ^Tlie  contract 
provided  for  chanfes  in  the  plans^  and  that  extra  pay  therefbr  should 
be  either  mutually  agreed  upon  or  referred  to  arbitrators  before  any 
changes  were  allowed  to  be  made.  The  price  for  extra  work  had  not 
been  agreed  upon  or  settled  as  the  contract  required:  Msld,  In  review- 
ing the  testimony,  that  the  fact  that  the  contractors  were  willing  to 
agree  upon  the  price  of  changes;  that  they  urged  plaintiff  to  fix  the 
same,  and  tbat'plaintiff  refused  but  continued  to  order  changes,  amounted 
to  a  waiver  of  the  clause  inserted  in  the  contract  for  plaintiff's  benefit. 

Idem — Rights  ov  Subetieb. — Held,  that  the  failure  of  plaintiff  to  make  the 
weekly  payments  as  specified  in  the  contract  released  the  sureties  upon 
the  contractor's  bond. 

Idem. — Held,  that  the  failure  to  retain  money,  in  excess  of  1 10,800,  until  the 
completion  of  the  contract,  as  agreed  upon,  released  the  sureties. 

Idem. — Held,  that  if  plaintiff  permitted  and  requested  changes  to  be  made 
without  previously  agreeing  upon  the  price  of  the  same  as  specified.  It 
was  such  a  material  change  in  the  contract  as  would  release  the  soretlea. 

Judgment  Corbect — ^Gbboneous  Instbuctionb. — ^A  Judgment  will  not  be  re- 
versed for  any  error  in  the  instructions  when  it  is  apparent  that  the 
verdict  would  have  been  the  same  with  correct  instructions,  and  when 
the  court  below  could  not  have  refused  to  grant  a  new  trial  had  the  ver- 
dict been  for  the  opposite  party. 

I4IABILITY  QP  Subbties  Cannot  Be  Changed  without  Theib  Consent. — 
The  liability  of  a  surety  cannot  be  changed  without  his  consent,  even 
though  such  change  is  advantageous  to  him. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

At  the  request  of  the  sureties  the  court  gave  the  follow- 
ing instructioiia,  which  are  referred  to  in  the  opinions. 
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8.  "The  defendants,  C.  A.  Bragg,  A.  C.  Bragg,  L.  L. 
Crockett,  and  J.  G.  Hagerman  are  sureties,  and  their  eon- 
tract  with  the  plaintiff  is  to  be  construed  strictly;  their 
liability  is  not  to  be  extended  beyond  the  terms  of  their 
contract;  to  the  extent  and  in  the  manner,  and  under  the 
circumstances  pointed  out  in  their  obligation,  they  are  bound, 
and  no  further.  It  is  not  sufficient  that  they  may  sustain 
no  injury  by  a  change  in  the  contract,  or  that  it  may  even 
be  for  their  benefit.  They  have  a  right  to  stand  upon  the 
very  terms  of  their  contract,  and,  if  they  do  not  assent  to 
any  variations  of  it,  and  a  variation  is  made,  it  is  fatal.'' 

9.  "Under  the  contract  the  building  committee  were  re- 
quired to  pay  the  contractors  the  sum  Of  nine  hundred  dol' 
lars  on  August  26,  1876,  and  a  similar  sum  on  each  Satur- 
dav  thereafter  for  eleven  successive  weeks.  You  are  in- 
structed  that  any  failure  or  neglect  to  pay  any  of  said  sums, 
or  the  full  amount  thereof,  on  the  dates  agreed  'upon,  or 
about  such  dates,  not  agreed  to  or  acquiesced  in  by  the  sure- 
ties, releases  them,  and,  if  you  find  the  facts  bo  to  be,  you 
must  find  against  the  plaintiff  so  far  as  the  sureties  are  con- 
cerned." 

10.  "Under  the  contract  the  plaintiff's  building  commit- 
tee agreed  to  retain  from  the  contractors  any  balance  that 
should  be  due  them  under  their  contract  after  the  payment 
of  ten  thousand  eight  hundred  dollars,  until  their  job  was 
completed.  You  are  instructed  that  if  you  find  the  com- 
mittee did  pay  the  contractors  more  than  said  sums  before 
their  job  was  completed,  and  without  the  consent  or  agree- 
ment of  the  sureties,  the  contract  of  suretyship  is  violated, 
and  the  plaintiff  cannot  recover  against  them." 

11.  "Under  the  contract  alterations  or  changes  may  be 
made  upon  request  of  the  building  eomxnittee,  provided  the 
€xtra  price  or  deduction  in  price  for  the  same  is  mutually, 
or  by  arbitration,  agreed  upon  before  such  change  is  made. 
You  are  instructed  that  if  you  find  that  any  charges  were 
made  without  such  agreement  as  to  price  being  made,  the 
sureties  are  exonerateu," 

12.  "You  are  further  instructed  that  the  provision  in  tho 
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contract  does  not  mean  anj  change  that  might  be  requested 
by  the  building  committee,  but  only  refers  to  changes  and 
alterations  made  in  conformity  with  the  contract  and  the 
general  plan  of  the  building.  Therefore,  if  you  find  that 
any  change  was  made  by  the  committee  and  contractors, 
not  in  conformity  with  the  contract  and  general  plan  of 
the  building,  without  the  consent  of  the  sureties,  and  that 
such  change  was  material  and  imposed  additional  burdens 
on  the  contractors,  the  sureties  are  exonerated  from  liability 
on  their  bond.  And  if  the  change  was  a  material  departure 
|rom  the  plans  and  specifications,  it  makes  no  difference 
whether  it  iBfas  favorable  to  the  contractor  or  not.^ 

18.  "The  sureties  are  not  bound  by  any  parol  agree- 
ment that  the  plans  referred  to  in  the  contract  and  their 
bond  should  be  considered  reduced  in  scale,  made  subse- 
quent to  their  undertaking,  unless  such  agreement  was  as- 
sented to  by  them.  Therefore,  if  you  find  that  such  an 
agreement  was  made,  and  that  by  the  same  the  plan  of  the 
building  was  materially  changed,  and  that  the  building  was 
built  in  accordance  with  such  parol  agreement  without  the 
consent  of  the  sureties,  you  will  find  for  them.** 

Robert  M.  Clarke,  for  Appellant. 

I.  It  was  a  breach  of  the  builder's  contract  to  suffer  liens 
for  labor  and  materials  to  attach,  and  the  amount  of  their 
liens  was  the  measure  of  damages  for  die  breach. 

II.  The  defendants,  Wood  and  Richards,  had  no  action 
upon  the  contract  for  the  recovery  of  any  unpaid  balance 
until  they  had  fully  satisfied  the  liens  for  the  labor  and  ma- 
terials. 

III.  In  an  action  upon  a  contract  to  recover  for  failure 
to  complete  a  building  at  the  time  specified,  and  for  omit- 
ting to  do  certain  specified  work,  it  is  error  to  permit  the 
defendant,  f oi'  the  purpose  of  reducing  plaintiff's  demand  or 
defeating  recovery,  to  show  the  value  of  the  work  done  and 
material  furnished.  The  contract  itself  furnishes  the  only 
just  measure.     (61  Mo.  270;  17  N.  Y.  176.) 

IV.  The  contract  in  this  case  provided  for  alterations  and 
extra  work,  and  specified  that  all  extra  pay  should  be  fixecT 
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in  advance  by  mutual  agreement  or  arbitration.  In  view  of 
this  provision  it  was  errbr  to  permit  the  defendant  to  prove 
extras  not  requested  and  agreed  upon  as  specified  in  the 
contract     (24  Wend.  448;  17  N.  Y.  176,  176.) 

V.  The  changes  shown  to  have  been  made  in  the  plans 
and  details  of  construction  of  the  building  are  not  altera* 
tions  of  the  contract  in  the  sense  of  the  term.  (50  Cal. 
419;  24  Vt.  440;  27  Id.  125,  673. 

VI.  The  court  erred  in  the  instructions  which  it  gave  to 
the  jury.  As  to  the  sureties  the  case  was  tried  upon  a  total 
misapprehension  of  the  law.  It  is  not  the  law  that  any 
variation  from  the  written  contract  releases  the  sureties. 
On  the  contrary,  no  variation,  however  material,  could  so 
operate  if  made  without  the  sanction  of  plaintiff,  and  no 
alteration  in  the  plans  or  details  of  construction,  however 
material,  could  operate  to  release  the  sureties  if  made  pur- 
suant to  the  contract.  And  no  alteration  in  the  mere  de- 
tails could  operate  to  release  the  sureties  unless  prejudicial 
to  them. 

N.  Soederherg,  also  for  Appellant 

Thonuis  E.  Haydon,  for  Respondeut  Wood* 

I.  No  notice  of  motion  for  new  trial  was  ever  filed  or 
served  upon  the  defendants  Wood  or  Bichards.  The  mo- 
tion for  new  trial  cannot  be  considered.  {Killip  v.  Empire 
Co.  2  Nev.  34;  Wright  v.  Snowball,  45  Cal.  654;  State  v. 
First  National  Batik,  4  Nev.  358.)  The  statement,  in  so  far 
as  defendants  Wood  and  Eichards  are  concerned,*  has  never 
leen  authenticated  in  the  manner  required  by  law.  {White 
V.  White,  6  Nev.  20;  Lock  wood  v.  Marsh,  3  Id.  188;  Mc- 
Causland  v.  Lamb,  7  Id.  238 ;  Irwin  v.  Samson,  10  Id.  282.) 

II.  Any  action  by  plaintiff  to  recover  damages  on  account 
of  the  liens  filed  against  the  building  is  premature.  The 
defendants  did  not  covenant  that  no  liens  should  be  filed. 
Prospective  damages  cannot  be  recovered.  (6  Nev.  203.) 
Damages  can  only  be  estimated  by  the  actual  injury  a  partj; 
has  received.     (2  Green  on  Ev.  seo.  265.) 

m.  The    findings   of    the    court   below    are    conclusive 
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upon  the  facts.  There  is  a  substantial  conflict  of  evidence. 
The  statement  does  not  purport  to  contain  all  the  testimony 
given  at  the  trial.  (4  Nev.  156,  304;  6  Id.  281,  415;  ft 
Id.  203,  215;  8  Id.  41,  118,  126;  9  Id.  152. 

IV.  The  evidence  shows  that  the  contractors  were  unable 
to  obtain  a  settlement  of  the  changes  and  alterations  directed 
by  the  architect  The  owners  of  the  building  could  do  it^ 
for  it  was  for  their  benefit  {Blethen  v.  Blake,  44  Cal.  117; 
McFadden  v.  0' Donald,  18  Id.  160.) 

V.  Where  a  special  contract  for  work  is  proven,  but  the 
contract  is  deviated  from,  testimony  may  be  admitted  as  to 
the  value  of  the  services  rendered.  (De  Boom  v.  Priestly,  1 
Cal.  206 ;  Reynolds  v.  Jourdan,  6  Id.  108 ;  7  Id.  161 ;  O'Con- 
nor V.  Dingley,  26  Id.  20;  Whiting  v.  Heslip,  4  Id.  327;  4 
Id.  274;  4  Id.  835.) 

Boardman  &  Varian,  for  Eespondents  Bragg  et  ah,  sure- 
ties. 

There  were  several  material  departures  from  the  contract. 
The  alterations'  in  the  building  were  not  made  as  provided 
for  in  the  contract  Plaintiff  agrebd  with  the  contractors 
to  disregard  the  provisions  of  the  written  agreements. 

Having  undertake  to  protect  itself  by  controlling  the 
contractors  in  the  matter  of  payments,  in  utter  disregard  of 
th.e  undertaking  with  the  sureties,  it  can  not  now  resort  to 
the  bond  which  it  repudiated  during  the  progress  of  the 
work.  {MiUer  v.  Stewart,  9  Wheat.  704;  Quillen  v.  Arnold^ 
12  Nev.  234;  Bragg  v.  Shain,  49  Cal.  134;  U.  8.  v.  Howell,. 
4  Wash.  C.  C.  620-623 ;  Grant  v.  Smith,  46  N.  T.  98 ;  Zimr 

merman  v.  Judah,  13  Ind.  286 ;  Finney  y.  Conlen  et  al.,  HL 
Sup.  Ct  Lqgal  News,  Feb.  23, 1878,  No.  488,  p.  182.) 

By  the  Court,  Leonard,  J. : 

This  is  an  action  for  damages  for  alleged  breaches  of  con- 
tract Eespondents,  Wood  &  Kichards,  were  contractors 
and  builders.  They  entered  into  a  written  contract  to  build 
for  appellant  an  Odd  Fellows'  Hall  and  building  in  Beno^ 
and  to  secure  a  faithful  performance  of  the  same,  executed 
and  delivered  to  app3l1ant  an  undertaking  in  the  penal  sum 
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of  ten  thousand  dollars.     Wood  and  Kichards  were  princi- 
pals and  the  other  respondents  sureties.     In  its  complaint 
appellant  alleges  failure  to  perform  according  to  the  contract^ 
plan  and  specifications^  and  demands  judgment  therefor  in 
the  sum  of  five  thousand  two  hundred  and  thirty-four  dol- 
lars and  twenty-one  cents.    The  principals  and  sureties  an- 
swered separately.     They  deny  all  alleged  breaches  of  the 
contract  on  the  part  of  Wood  &  Richards,  and  aver  full  per- 
formance thereof.     Wood  &  Bichards  allege  that  there  i& 
a  balance  of  two  thousand  four  hundred  and  nine  dollars- 
and  eighteen  cents  due  upon  the  original  contract,  and  the- 
further  sum  of  four  thousand  seven  hundred  and  forty-four 
dollars  for  extra  labor  performed  and  materials  furnished. 
at  the  request  of  appellant,  for  which  sums  they  demand 
judgment     The  sureties  all^e  that  there  is  due  Wood  & 
Richards,  upon  the  original  contract  and  for  extra  work  and 
materials,  the  sum  of  six  thousand  two  hundred  and  ninety- 
four  dollars.    Other  parts  of  the  pleadings  will  be  referred 
to  as  we  proceed  in  the  examination  of  questions  presented 
for  consideration.    At  the  trial,  respondents,  Wood  k  Rich- 
ards, obtained  judgment  against  appellant  for  one  thousand 
and  ten  dollars  and  thirty  cents,  and  the  sureties  were  re- 
leased.   This  appeal  is  from  an  order  overruling  appellant's. 
motion  for  a  new  trial,  and  from  the  judgment.    Objections 
have  been  made  to  the  transcript,  all  but  One  of  which  could 
be  waived,  and  that  has  been  removed  by  amendment    Coun- 
sel for  Wood  &  Richards  argued  the  case  upon  its  merits 
without  intimating  that  there  were  any  faults  in  the  tran- 
script, and  not  until  months  thereafter  were  any  objections 
made  thereto.    We  shall  consider  the  case  upon  its  merits,, 
believing  the  objections  now  made  have  been  waived. 

I.  The  contract  above  referred  to  provides  that  the  ap- 
pellant shall  not  in  any  manner  be  an&werable  or  account- 
able for  any  of  the  materials  or  other  things  used  or  employed 
in  finighing  said  building.  In  its  complaint  appellant  al- 
leges, '^That  in  partial  performance  of  the  said  contrKct,. 
the  said  Benjamin  Wood  and  E.  S.  Richards  incurred  in-* 
debtedncss  to  sundry  persons  for  work  and  labor  performed 
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and  materials  furnished,  to  be  used,  and  whicli  were  used, 
in  constructing  said  building,  in  the  sum  of  four  thousand 
seven  hundred  and  ninety-three  dollars  and  thirteen  cents 
gold  coin  of  the  United  States,  which  said  indebtedness 
became,  and  is,  a  lien  against  plaintiff's  said  building  and 
premises,  and  for  the  payment  of  which  plaintiff  and  its  said 
building  and  permises  are  liable,  wherefore  plaintiff  has 
been  greatly  injured  and  damaged  in  the  sum  of  four  thou- 
sand seven  hundred  and  ninety-three  dollars  and  thirteen 
cents,  etc.''  To  maintain  its  claim  for  damage  on  account 
of  the  liens  mentioned,  appellant  offered  to  prove,  by  the 
records  of  the  county  recorder  of  Washoe  county,  that  Wood 
&  Bichards  had  incurred  said  indebtedness  to  the  persons 
named  in  said  records ;  that  the  materials  and  labor  therein 
mentioned  had  been  furnished  at  the  request  of  said  contract^ 
ors  and  used  in  and  about  the  construction  of  said  building, 
and  that  the  contractors  had  failed  and  refused  to  pay  the 
same  or  any  part  thereof;  that  the  same  were  then  valid  and 
subsisting  liens  upon  the  building  in  question ;  that  plaintiff 
was  liable  to  pay  the  same,  and  that  suits  had  been  com- 
menced to  foreclose  them.  Counsel  for  respondents  ob- 
jected to  such  proof,  for  various  reasons  stated,  and  it  was 
rejected. 

In  rebuttal,  appellant  offered  to  prove  the  same  facts  for 
the  purpose  of  defeating  the  claim  of  Wood  and  Richards 
for  extra  work,  etc.,  upon  the  building.  This  proof  was 
also  excluded  by  the  court,  and  its  action  in  excluding  the 
offered  proof  to  support  appellant's  claim  for  damages  on 
account  of  said  liens ;  also,  to  defeat  recovery  by  Wood  and 
Bichards  upon  the  counter  claims  set  up  by  them  in  their 
answer,  is  assigned  as  error. 

It  is  first  claimed  by  counsel  for  appellant,  that  the  proof 
offered  should  have  been  admitted  for  the  purpose  of  show- 
ing damage  resulting  from  a  breach  of  the  contract,  and  that 
the  amount  of  the  liens,  is  the  measure  of  such  damage.  If 
it  be  conceded  that  the  contractors  broke  their  contract  br 
^rmitting  liens  to  be  filed,  etc.,  still  the  admitted  fact  re- 
mains, that  there  was  no  offer  to  prove  that  appellant  had 
paid  any  sum  for  their  satisfaction,  or  had  otherwise  been 
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damaged  by  reason  of  their  existence.  Such  being  the  case^ 
appellant  was  entitled  to  recover,  at  the  most,  nominal 
damages  only,  on  account  of  the  breach  complained  of. 

Had  actual  damages  been  allowed  against  defendants  on 
accomit  of  the  liens,  the  contractors  might  have  been  com* 
pelled  to  pay  twice  for  the  same  thing.  The  lien-holders 
might  have  dismissed  their  foreclosure  suits  and  brought 
an  action  against  the  contractors.  A  judgment  for  damages 
in  this  case,  in  favor  of  appellant  for  the  full  amount  of  the 
liens,  would  not  bar  such  an  action.  The  lienholders  are 
not  parties,  and  would  not  have  been  bound  by  any  judg- 
ment in  this  case.  Hence,  as  before  stated,  had  appellant 
recovered  actual  damages  on  account  of  the  liens,  the  lien- 
holders  might  thereafter  have  dismissed  their  foreclosure 
suits,  waived  their  liens,  brought  action  against  the  con^ 
tractors,  and  recovered  judgment  to  the  extent  of  the  amount 
due,  regardless  of  the  fact  that  theretofore  judgment  in  this 
ease  had  been  rendered  against  them  for  the  same  claims. 
{Prescott  V.  Traeman,  4t  Mass.  627;  Wyman  v.  Ballard,  12 
Id.  305 ;  Tufts  v.  Adams,  8  Pick.  647 ;  Harlow  v.  ThomaSr 
15  Id.  68;  Sedgwick  on  Dam.  44,  et  seq.)  And  if,  technical- 
ly, appellant  should  have  been  permitted  to  prove  the  exist- 
ence of  the  liens  for  the  purpose  of  showing  nominal  dam- 
age, that  error  is  not  ground  for  a  new  trial,  in  cases  where, 
under  statutes  like  ours,  such  damages  do  not  entitle  the 
plaintiff  to  recover  costs.  (Jennings  v.  Loring,  6  Ind.  250 ;. 
Sedgwick  on  Dam.  54.) 

The  refusal  of  the  court  to  permit  appellant,  in  rebuttal^ 
to  introduce  proof  of  the  existence  of  the  liens,  and  that 
suits  were  then  pending  to  foreclose  the  same,  was  error. 
Section  10  of  the  lien  law  (Stat  1875,  pag6  128)  is  as  fol- 
lows: "The  contractor  shall  be  entitled  to  recover  upon  a 
lien  filed  by  him,  only  such  amount  as  may  be  due  to  him 
according  to  tlie  terms  of  his  contract,  after  deducting  all 
daims  of  other  parties,  for  work  done  and  material  fur- 
nished as  afoi^aid;  and  in  all  cases  where  a  lien  shall  be 
filed  under  this  chapter,  for  work  done  or  materials  furnished 
to  any  contractor,  he  shall  defend  any  action  brought  there- 
npcm  at  his  own  expense;  and  during  the  pendency  of  such 
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aotion  the  owner  may  withhold  from  the  contractor  the 
amount  of  money  for  which  such  lien  is  filed,  and  in  case  of 
judgment  against  the  owner  or  his  property  upon  the  lien, 
the  said  owner  shall  be  entitled  to  deduct  from  the  amount 
due  or  to  become  due  by  him  to  the  contractor,  the  amount 
of  such  judgment  and  costs;  and  if  the  amount  of  such 
judgment  and  costs  shall  exceed  the  amount  due  by  him  to 
the  contractor,  or  if  the  owner  shall  have  settled  with  the 
contractor,  he  shall  be  entitled  to  recover  back  from  the 
contractor  any  amount  so  paid  by  him,  the  said  owner,  in 
excess  of  the  contract  price,  and  for  which  the  contractor 
was,  originally,  the  party  liable." 

Under  that  section,  it  is  too  plain  for  argument  that  ap« 
pellant  should  have  been  permitted  to  make  proof  of  the 
facts  stated,  for  the  purpose  of  defeating  respondents'  coun- 
ter claims,  to  the  extent  of  the  full  amount  of  valid  liens  for 
work  done  and  materials  furnished  to  the  contractors,  Wood 
•&  Richards.  If  appellant  had  the  right  to  withhold  from 
the  contractors  the  amount  of  money  for  which  the  lieiis 
were  filed,  during  the  pendency  of  the  foreclosure  suits, 
certainly  the  contractors  could  not  recover  judgment  for 
any  portion  of  the  money  so  withheld. 

II.  Against  appellant's  objection,  respondents  were  per- 
mitted to  ask  Wood  this  question:  ''What  is  the  reason- 
able value  of  the  whole  material  and  work  done  in  the 
erection  of  that  building,  as  it  now  stands  ?"  The  witness 
answered:  "Twenty-seven  thousand  dollars."  It  will  be 
noticed  that  the  question  included  the  value  of  all  the  ma- 
terials furnished  and  labor  performed  in  the  construction  of 
•the  building.  It  embraced  within  its  scope  not  only  the 
value  of  the  labor  and  materials  used  in  performing  the 
^xtra  work,  but  also  the  value  of  the  materials  and  labor 
furnished  and  performed  under  the  special  contract  between 
the  contractors  and  appellant.  Nor  is  that  all.  It  em- 
braced the  value  of  all  that  was  done  by  Ferguson  &  O'Hara, 
who  did  the  mason  Work  under  a  separate  contiract 

In  their  answers,  as  we  have  seen,  respondents  allege 
that  a  certain  sum  is  due  Wood  &  Richards  for  work  done 
umder  the  written  contract,  and  an  additional  sum  for  extra 
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work,  of  the  value  stated.  For  the  work  done  under  the 
special  oontract.  Wood  &  Bichards'  damages  must  be  meas- 
nied  by  that  agreement.  It  wad  error  to  allow  respondents  to 
prore  the  value  of  anything  not  done  by  Wood  &  Richards, 
and  then  only  as  to  extra  work  and  materials.  (^BaUway 
Company  v.  Vosburgh,  45  Ill»  313 ;  Sedgwick  on  Dam.  235 
etseq,) 

III.  The  court  did  not  err  in  refusing  to  permit  appel- 
lant to  prove  the  difference  between  the  value  of  the  build- 
ing as  completed,  and  as  agreed  to  be  completed!  It  is  alleged 
in  the  complaint  that  Wood  &  Bichards  have  failed  to  finish 
the  building  according  to  contract,  and  that  the  labor  and 
materials  necessary  to  so  finish  it  will  cost  the  appellant, 
and' be  reasonably  worth,  nine  hundred  and  twenty  dollars 
in  United  States  gold  coin.  There  is  no  allegation  or  claim 
contained  in  the  pleadings  that  would  ,have  justified  the 
court  in  permitting  appellant  to  make  the  proof  stated. 

IV.  The  contract  in  question  provided  as  follows:  "All 
alterations  or  changes  in  the  plans  during  the  course  of 
construction  of  said  building  which  may  be  requested  by 
the  parties  of  the  first  part  (appellant),  shall  be  made  by 
the  parties  of  the  second  part  (Wood  &  Richards)  ;  but  all 
extra  pay  or  deductions  in  price  for  work,  by  reason  of  such 
change,  shall  be,  either  mutually  or  by  reference  to  arbitra- 
to73,  agreed  upon  and  settled  by  the  parties  hereto,  before 
said  change  is  allowed  to  be  made." 

In  view  of  these  provisions  of  the  contract,  and  of  the 
fact  that  the  price  for  extra  work  had  not  been  agreed  upon 
or  settled  as  the  contract  required,  counsel  for  appellant 
objected  to  questions  propounded  to  respondent  Wood,  as 
to  the  cost  of  extras,  "because  it  is  sought  to  prove  by  this 
witness,  that  changes  were  made  which  are  not  shown  to 
hare  been  requested  by  the  committee,  and  the  price  of 
which  was  not  agreed  upon  by  the  parties  or  submitted  to 
arbitrators."  To  meet  that  objection,  Wood  then  testified 
that  a  great  number  of  changes  had  to  be  made,  and  that 
they  were  all  made  by  order  of  appellaiit,  but  no  proof  was 
made  that  the  prices  for  extras  or  changes  were  agreed  upon. 
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The  court  then  admitted  the  evidence  objected  to,  and 
appellant  ^accepted.  Subsequently,  during  the  examination 
of  the  same  witness,  he  testified  that  the  prices  of  changes 
had  not  been  fixed,  with  one  exception.  He  stated,  however, 
as  the  reason  why  they  were  not  fixed,  that  he  asked  Mr. 
Bowker,  one  of  appellant^s  committee,  to  give  him  a  paper  as 
to  the  prices,  etc.;  that  he  received  such  paper,  but  that 
the  prices  were  not  carried  out;  that  Bowker  wanted  him 
to  go  to  Sturgeon,  the  architect,  for  the  reason,  as  stated, 
that  he  (Bowker)  could  not  get  the  committee  together;  that 
if  witness  wanted  it  done  he  would  have  to  go  to  Sturgeon. 
Witness  also  stated  that  the  reason  why  the  prices  were  not 
inserted  in  the  paper  referred  to,  was  because  they  had  not 
been  agreed  upon;  that  he  said  to  Bowker:  "Let  us  agree 
to  it  ;*'  that  Bowker  told  him  that  he  could  not  get  the  com- 
mittee together.  On  cross-examination  witness  testified: 
"We  could  not  get  anything  from  them"  (meaning  the 
committee)  ;  "they  would  not  agree.  Mr.  Sturgeon  would 
sen^e  me  with  an  order  that  I  had  to  do  that.  I  delayed  the 
floor  over  two  weeks  before  I  would  lay  it."  Witness  stated 
also  that  he  asked  that  the  question  of  price  be  submitted  to 
arbitrators. 

Counsel  for  appellant  still  urges  the  same  objection  made 
in  the  court  below.  In  view  of  all  the  facts,  we  shall  not 
review  the  argument  of  counsel — that  no  proof  of  the  price 
or  value  of  extras  or  changes  was  admissible,  without  show^- 
ing  also  that  such  price  was  agreed  upon  or  awarded  by 
arbitrators.  In  our  opinion,  the  general  legal  principle  in- 
voked by  counsel  is  not  applicable  to  this  case.  If  it  be 
true,  that  at  the  time  the  evidence  objected  to  was  aclmitted, 
it  was  inadmissible,  for  the  reason  that  no  preliminary 
proof  had  then  been  made  of  the  efforts  of  Wood  to  have 
the  prices  fixed,  and  of  the  failure  of  the  committee  to  act 
when  requested  so  to  do ;  still,  such  proof  was  subsequently 
made  by  the  same  witness,  and  the  error,  if  such  it  was, 
was  cured.  In  United  States  v.  Robeson,  9  Peters,  326,  the 
court  sayr^TEt  appears  that  the  agent  of  the  government 
expressly  stipulated  to  pay  the  money  under  the  contract 
on  the  certificate  of   Colonel   Arbuckle  or  the  officer  com- 
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manding  the  party.     And  for  any  additional  services  to 
those  provided  for  in  the  contract^  payment  was  to  be  made 
at  the  same  rate,  upon  producing  duplicate  specified  oer- 
tificates  of  the  commanding  officer.    It  does  not  appear  that 
any  excuse  was  offered  why  these  certificates  were  not  pro* 
cured;  and  the  question  is,  whether  the  claimant,  at  hi» 
option,  can  establish  his  claim  by  otheir  evidence.    The  con* 
tract  is  a  law  between  the  parties  in  this  respect;  as  they 
expressly  agreed  that  the  amount  of  the  service  shall  be 
established  by  the  certificates  of  the  commanding  officer,  can 
it  be  established  in  any  other  manner,  without  showing  the 
impracticability  of  obtaining  the  certificates?     Is  not  this 
part  of  the  contract  as  obligatory  as  any  other  part  of  it; 
and  if  so,  ifi  not  the  obtaining  of  the  certificate  a  condition 
pre(^ent  to  the  payment  of  the   money  ?    Where  parties,  in 
their  contract,  fix  on  a  certain  mode  by  which  the  amount 
to  be  paid  shall  be  ascertained,  as  in  the  present  case,  the 
party  that  seeks  an  enforcement  of  the  agreement  must  show 
that  he  has  done  everything  on  his  part  which  could  be  done 
to  carry  it  into  effect.    He  can  not  compel  the  payment  of 
the  amount  claimed,  unless  he  shall  procure  the  kind  of  evi- 
dence required  by  the  contract,  or  show  that  by  time  or 
accident  he  is  unable  to  do  so.    And  as  this  was  not  done 
by  the  defendant  in  the  district  court,  no  evidence  to  prove 
the  service,  other  than  the  certificates,  should  have  been  ad* 
mitted  by  the  court.    Had  the  defendant  proved  that  applica* 
tion  had  been  made  to  the  commanding  officer  for  the  proper 
certificates,  and  that  he  refused  to  give  them,  it  would  have 
been  proper  to  receive  other  evidence  to  establish  the  claim.^' 
In  Smith  v.  Brady,  17  N.  Y.  174,  the  defendant  agreed  to 
pay  the  plaintiff  a  certain  simi  as  the  work  progressed,  and 
the  balance,  when  all  the  work  should  be  completed  and  cer- 
tified by  the  architects  to  that  effect.     In  construing  the 
contracfc,  the  court  say:  "The  parties  have  seen  fit  to  make 
the  production  of  such  a  certificate  a  condition  precedent  to 
the  payment.     The  plaintiff  is  as  much  bound  by  this  part  ot 
hia  contract  as  any  other.     ♦     *     *     Had  it  been  shown 
by  the  plaintiff  that  he  had  made  application  to  the  architects 
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for  the  requisite  certificate^  and  that  they  had  obstinately 
and  unreasonably  refused  to  certify^  it  might  have  been 
proper,  perhaps,  for  the  plaintiff  to  establish  his  right  to  re- 
-cover  by  other  evidence.''  (See,  also,  Herrick  v.  Belknap's 
estate  et  dl.  27  Vt.  681.)  , 

The  case  of  White  v.  8.  B.  and  8.  Q.  B.  B.  Co.,  50  Cal. 
417,  is  inapplicable  to  this  case. 

There,  the  plaintiff,  on  the  verbal  order  of  the  oigineer, 
performed  extra  work  not  embraced  in  his  contract,  of  the 
value  of  three  thousand  nine  hundred  and  twenty-three  dol- 
lars and  four  eents,  and  for  which  the  engineer  refused  to 
give  him  a  certificate  when  a  settlement  was  made.  The 
written  contract  provided  that  the  engineer  should  have 
full  liberty  to  make  alterations  in,  additions  to,  or  deduc- 
tions from,  any  of  the  works  referred  to  therein;  and  that 
fiuch  alterations,  etc.,  should  be  valued  and  estimated  ac- 
cording to  the  schedule  of  prices  filled  up  by  the  contractor 
and  agreed  to  by  the  engineer.  'But  it  also  provided  that 
^^no  deviation  from  any  of  the  provisions  of  this  contract, 
specification  or  drawings  will  be  permitted,  unless  with  the 
sanction  in  writing  of  the  engineer;  nor  will  any  claim  of 
^xtra  work  be  allowed  under  any  pretense,  unless  a  written 
order  for  the  same  by  the  engineer  can  be  produced." 

Under  such  a  contract  the  court  held  that  plaintiff  could 
not  recover  for  extra  work  without  producing  a  written  order 
signed  by  the  engineer.  By  his  contract  he  had  made  it 
impossible  for  him  to  make  proof  by  any  other  means.  He 
jiad  agreed  that  he  should  not  be  allowed  for  any  extra 
work  he  might  perform,  uidess  he  could  produce  a  written 
order  signed  by  the  engineer.  In  this  case  respondents 
Wood  and  Richards  agreed  to  make  such  alterations  and 
changes  as  noight  be  requested  by  appellant's  committee, 
jmd  that  all  extra  pay  or  deductions  in  price  for  work,  by 
reason  of  such  change,  should  be  agreed  upon  and  settled 
by  the  parties  mutually,  or  by  reference  to  arbitrators,  be- 
foire  such  change  should  be  allowed  to  be  made.  There 
was  no  agreement,  as  there  was  in  the  case  last  referred  to, 
which  precluded  all  kinds  of  proof  save  one,  regardless  of 
whether  it  was  appellant's  fault  or  the  contractors'  that  the 
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price  was  not  fixed.  It  is  a  general  rule  o£  law,  and  a  just 
one,  that  a  party  cannot  insist  on  a  condition  precedent 
when  he  himself  has  defeated  a  strict  performance.  The 
proof  of  respondents  shows  that  the  contractors  were  willing 
and  anxious  to  agree  upon  the  price  of  changes;  that  they 
urged  the  committee  to  fix  the  same;  that  the  latter  failed 
to  do  so  after  request,  but  continued  to  order  changes  with- 
out fixing  the  extra  pay.  Such  action  on  their  part  was  a 
waiver  of  a  clause  inserted  for  appellant's  benefit  {McFadden 
V.  O'Donnell  18  Cal.  164;  Bleihm  v.  Blake,  44  Id.  120), 
and  it  was  a  mode  of  defeating  strick  perf onnance  by  the  con- 
tractors, which  prevented  appellant  from  insisting  upon  the 
objection  made. 

Y.  By  the  contract,  in  consideration  of  the  covenants 
and  agreements  being  strictly  performed  and  kept  by  the 
contractors,  Wood  &  Richards,  as  specified  therein,  appel- 
lant agreed  to  pay  the  contractors  a  certain  sum  of  money 
in  the  following  manner,  to  wit:  "Nine  hxmdred  dollars 
OD  Saturday,  August  26,  1876,  and  nine  hundred  dollars  on 
each  Saturday  thereafter,  for  eleven  successive  week^j 
the  balance  when  the  job  is  completed."  In  their  answer, 
respondents,  the  sureties,  allege  that  the  parties  of  the  first 
part  to  said  contract  utterly  failed  and  neglected  to  pay  said 
sums  of  money  as  stated,  and  at  the  times  stated  and  agreed. 
They  further  allege,  by  amendment  to  their  answer,  that 
"it  was  provided  by  the  contract,  that  all  extra  pay  or  de- 
ductions in  price  should  be,  mutually  or  by  reference  to  ar- 
bitrators, agreed  upon  and  settled  before  such  change  should 
be  allowed  to  be  made ;  that  notwithstanding  such  provision, 
and  without  the  permission,  knowledge  or  consent  of  the 
said  defendants,  or  either  of  them,  the  parties  to  the  con* 
tract  aforesaid  made  a  large  number  of  material  changes  in 
the  plan  and  the  work  of  construction,  and  changed  the  en- 
tire plan  of  said  building,  and  introduced  new  and  expensive 
additions,  as  detailed  in  the  plans  and  specifications  at  the 
time  of  the  execution  of  the  undertaking  by  said  defendants, 
and  utterly  failed  and  neglected  to  have  the  extra  pay  or 
deductions  in  price  thereof  either  mutually,  or  by  arbitration, 
•or  in  anj  manner,  agreed  upon  prior  to  the  making  of  3uch 
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alterations^  or  to  have  the  same  agreed  upon  at  any  time; 
that  by  reason  of  the  changes  and  alterations  aforesaid, 
and  of  the  failure  to  have  the  price  for  the  same  settled 
as  aforesaid,  the  contract  with  them  was  violated^ and  their 
obligation  released. '^  Respondents,  the  sureties,  testified 
that  they  were  never  advised  of,  or  acquiesced  in,  or  con- 
sented to,  any  of  the  changes,  testified  to  as  material,  from 
the  original  plan  and  specifications;  that  they  knew  noth- 
ing of  the  failure  of  the  building  committee  to  pay  each 
installment  to  the  contractors  as  it  fell,  due,  nor  authorized 
the  committee  not  to  pay  the  same;  and  that  they  did  not 
consent  to  the  building  committee  overpaying  the  con- 
tractors more  than  ten  thousand  eight  hundred  dollars  speci- 
fied in  the  contract,  before  the  completion  of  the  building. 
Moreover,  the  burden  of  proving  ratification  or  waiver  wa& 
upon  appellant,  and  the  record  contains  no  proof  of 
either. 

The  appellant  did  not  claim  to  have  paid  the  contractora 
weekly,  as.it  agreed  to  do.    The  first  payment  of  nine  hun- 
dred dollars  was  due  August  9,  1876,  and  the  last,  November 
11,  1876,  making  in  all  ten  thousand  eight  hundred  dollars^ 
to  be  paid  as  before  stated,  and  the  balance  when  the  building 
was  completed.     Whereas  it  appears  from  appellant's  own 
evidence,  by  the  testimony  of  Mr.  Kinkead,  who  paid  the 
money  to  the  contractors,  and  of  Mr.  Bowker,  one  of  ap- 
pellant's committee,  that  only  six  thousand  nine  hundred 
dollars  had  been  paid  on  the  eleventh  of  November ;  that 
afterwards,   at  irregular  intervals,   other  sums  were  paid 
until  February  21,  1877,  when  the  last  payment  was  made,, 
at  which  date  the  total  amount  paid  was  eleven  thousand 
seven  hundred  and  ninety  dollars  and  eighty-two  cents,  be- 
ing nine  hundred  and  ninety  dollars  and  eight-two  centa 
in  esccess  of  the  amount  appellant  agreed  to  pay  before  the 
completion  of  the  contract,  and  which  it  agreed  not  to  pay 
until  the  contract  was  completed ;  that  before  the  eleventh  of 
November,  as  well  as  after,  in  many  instances  the  payments 
were  not  made  when  they  were  due;  that  the  reason  why 
payments  were  not    inade  according  to  the  terms  of  the 
contract,  was  beca^a^  Wood  &  Bichards  did  not  appear  to- 
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he  doing  anything^  and  under  audi  circamstances  appellant 
vas  unwilling  to  advance  money.     It  does  not  appear,  de- 
fnitely,  when  the  buildii^  was  coimpleted,  but  it  was  cer- 
tainly subsequent  to  February  21,  1877,  tke  date  of  the 
last  payment.     In  the  complaint  it  is  alleged  that  it  was 
incomplete  at  the  time  the  action  was  commenced,  March 
12,  1877.     Mr.  Bowker  testified  that  the  upper,  story  was 
£rst  occupied  about  April  1st.     In  fact,  appellant,  claimed 
damage  from  November.  15,  1876,  until  April  1,  1877,  for 
failure  to  complete  the  upper  story  at  the  time  stated  in  the 
contract.    Besides,  the  specifications  called  for  eight  quite 
elaborate  secretaries.     Mr«  Wood  testified  that  they  were 
not  shipped  from  San  Francisco  until  about  the  middle  of 
March,  1877,  and  were  put  up  in  the  building  after  that 
date;  that  he  held  possession  of  the  upper  story  imtil  after 
the  secretaries  were  put  in  place. 

In  our  opinion,  there  are  two  facts  shown  by  all  the 
evidence  of  both  parties,  and  concerning  which  there  was  at 
the  trial  no  dispute,  which  are  fatal  to  appellant's  claim 
against  respondents,  the  sureties,  to  wit : 

1.  That  the  weekly  payments  of  nine  hundred  dollars 
each  were  not  paid  as  agreed. 

2.  That  the  amount  due  in  excess  of  ten  thousand  eight 
hundred  dollars  was  not  all  retained  until  the  completion 

!  of  the  contract 

Failure  to  do  both  was  a  substantial  violation  of  the  con- 
tract on  the  part  of  appellant 

And  if  appellant  requested  and  permitted  changes  to  be 
made  without  previously  agreeing  upon  the  price  of  the 
same,  or  referring  it  to  arbitrators,  that,  too,  was  a  violation 
which  was  material  If  we  are  correct  in  our  conclusions,  it 
is  unnecessary  to  examine  the  instructions  given  at  the 
request  of  the  sureties.  A  judgment  wiU.  not  be  reversed 
when  it  is  apparent  that  the  verdict  would  have  been  the 
same  with  correct  instructions,  and  when  the  court  below 
eould  not  have  refused  to  grant  a  new  trial  had  the  verdict 
been  for  the  opposite  party.     The  eighth,  ninth,  tenth,  and 

I  eleventh  instructions  are  correct,  and  they  cover  the  prin- 

ciples upon  which  we  base  our  decision. 
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The  law  is  too  well  settled  to  require  argument  or  author- 
ities in  its  support,  that  the  liability  of  a  surety  can  not  be 
changed  without  his  consent,  even  though  suoh  change  is 
advantageous  to  him.  The  following  authorities  sustain  the 
principle  state,  and  are  applicable  to  the  present  case :   Quil- 

Ian  V.  Aniold,  12  Nev.  288;  Bragg  v.  8hain,  49  Cal.  134; 
Miller  v.  Stewart,  9  Wheat  704;  United  States  v.  Howell^ 
4  Wash.  (C.  a  E.)  620;  Calvert  v.  London  Dock  Co.  2 
Keen,  689 ;  Burge  on  Suretyship,  46,  58,  115,  118. 

For  the  errors  before  mentioned  affecting  appellant's 
rights  as  regards  respondents.  Wood  ft  Richards,  the  judg- 
ment as  to  them  is  reversed  and  the  cause  ren^anded.  As 
to  respondents,  the  sureties,  judgment  is  affirmed. 

Hawmby,  J.,  concurring  and  dissenting. 

I  concur  in  the  judg^nent  of  affirmance  as  te  the  sureties.. 

As  to  the  respondents,  Wood  &  Richards,  there  is  na 
settled  or  agreed  statement  on  motion  for  a  new  trial,  and 
hence  nothing  properly  before  us  but  the  judgment  rolL 
(Lockwoodv.  Marsh,  8  Nev.  188;  White  v.  White,  6  Id.  20.  > 

in  my  opinion  the  objection  to  the  statement  is  not  one 
that  is  required,  under  rule  8,  to  be  ^^noted  in  writing  and 
filed  at  least  one  day  before  the  argument,"  and  although 
the  objection  was  not  made  in  the  oral  argument,  it  is  made 
in  the  written  brief  that  was  filed  within  the  time  given  bj 
the  court.  This,  it  seems  to  me,  is  not  a  waiver  of  the  ob- 
jection. 

As  no  error  appears  in  the  judgment  roll,  I  think  l^at,. 
under  the  previous  rulings  of  this  court,  the  judgment  of 
the  district  court  ought  to  be  affirmed. 

Beattt,  0.  J.,  concurring  and  dissenting. 

I  concur  in  the  opinion  of  Justice  Leonard  that  counsel 
for  respondents.  Wood  &  Richards,  by  arguing  this  appeal 
on  its  merits,  waived  the  objections  which  they  afterwards 
made  to  the  transcript,  and  I  concur  in  his  opinion  that  as 
to  them  the  judgment  should  be  reversed.  But  I  think  the 
judgment  as  to  the  sureties  ought  also  to  be  reversed.  The 
instructions  given  to  the  jury,  at  their  request,  were,  in  my  * 
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opinion,  erroneous,  and  as  the  statement  does  not  purport 
to  contain  all  the  evidence,  it  cannot  be  said  to  establish 
any  fact  so  conclusively  in  favor  of  the  sureties  as  to  render 
the  error  in  the  instruction  immateriaL 


[No.  990.] 

Ex  PABTB  PHILLIPP  DEIDESHEIMER. 

Rights  of  Stockholders — ^Duty  of  Supkbintshdent — Statute  Constbukd^ 
— In  constnifnff  the  provisions  of  the  act  to  protect  the  rights  of  stock- 
holders In  the  mines  of  this  state  (SUt.  1877,  80;  Stat.  1879,  57)  r 
Heid,  that  the  superintendent  cannot  be  held  gniltj  of  a  misdemeanor 
for  refusing  to  permit  the  tiuaUfled  stockholders  to  examine  the  mine. 

IDBM — Penal    Statute. — Penal    laws    should    be    plainly    written,    so    that 
OTery  one  may  know  with  certainty  what  acts  or  omissions  constitute  tbe- 


Habhas  Cobpus.     The  facts  appear  in  the  opinion. 
B.  C.  Whitman  and  0.  J.  Billyer,  for  Petitioner. 

ft 

Stone  &  Hiles,  Seeley  &  Woodbum,  and  M.  A.  Murphy^ 
Attorney-General  for  the  State. 

By  the  Court,  Leonard^  J, : 

The  petitioner,  Phillipp  Deidesheimer,  is  brought  before- 
me  in  chambers  on  habeas  corpus,  with  a  return  showing  he 
was  arrested  and  is  detained  under  a  warrant  of -arrest 
issued  by  Thomas  Moses,  justice  of  the  peace  of  Township 
Xo.  1,  in  Storey  county,  by  James  Jewell,  constable  of  said 
township.  There  is  no  dispute  as  to  the -facts,  which  are~ 
as  follows : 

On  the  twenty-eighth  day  of  July,  1879,  the  petitioner 
was  the  duly  qualified  and  acting  superintendent  of  the 
Hale  and  Norcross  Mining  Company,  a  foreign  corporation 
incorporated  for  the  purpose  of  working  upon  and  mining 
in  the  Comstock  lode,  in  Storey  county,  and  on  that  day 
A.  B.  Thompson,  who,  as  owner  and  agent,  was  possessed 
of  one-fifth  of  one  per  cent,  of  the  original  capital  stock  of 
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said  corporation,  applied  to  said  justioe,  under  and  in  ac- 
•cordance  with  the  provisions  of  section  1  of  the  statute 
hereafter  noticed,  found  on  page  57,  statutes  of  1879,  for 
an  order  to  examine  the  shafts,  adits  and  hoisting  works  of 
the  mine  of  said  corporation.  Thereupon  the  justice  deliv- 
ered to  Thompson  an  order  directed  to  petitioner  as  super- 
intendent, commanding  him  ^^to  admit  Thompson  into  said 
mine  and  permit  him  to  examine  fully  all  parts  of  the  shafts, 
4idits,  borings,  drifts,  stopes,  winzes,  hoisting  apparatus  and 
every  and  all  properties  and  appurtenances  belonging  to 
said  mining  company."  Thereafter,  on  said  day,  Thomp- 
son presented  the  order  to  petitioner  at  the  mine  of  the 
•company,  and  demanded  to  be  admitted.  Petitioner  then 
and  there  refused  to  comply  with  the  order,  or  any  part 
thereof.  .  At  the  time  of  the  application  and  refusal  just 
mentioned,  there  was  posted  in  a  conspicuous  place  at  the 
mine,  a  notice,  of  which  the  following  is  a  copy : 

"Virginia,  Nevada — ^Notice!  In  compliance  with  the 
provisions  of  the  act  of  the  legislature  of  the  State  of  "Kh" 
vada,  touching  the  examination  of  mines,  etc.,  Monday  is 
named  as  the  day  of  the  week  in  which  authorized  stockhold- 
ers may  be  admitted  under  the  provisions  of  said  act 

"Philipp  Deidesheimeb,  Supt" 

It  is  admitted  that  petitioner  complied  with  the  law  in 
Tclation  to  posting  notice^ 

A  complaint  upon  oath  was  thereupon  laid  before  the 
justice,  charging  petitioner  with  the  crime  of  refusing  him, 
the  said  Thompson,  admittance  to  the  underground  works 
and  mine  of  the  Hale  and  Norcross  Mining  Company, 
upon  the  Comstock  lode,  in  Storey  county,  Nevada,  contrary 
to  the  provisions  of  an  act  of  the  legislature  of  the  state 
<d  Nevada,  entitled  ^^An  act  to  amend  an  act,  entitled  ^An 
act  to  protect  the  rights  of  owners  of  stock  shares  and  oth- 
er interests  in  the  mineral  and  metal-yielding  mines  of  this 
state.'  Approved  February  21,  1877."  A  warrant  of  ar- 
rest was  issued  and  placed  in  the  hands  of  the  constable,  who 
arrested  petitioner,  and  he  is  now  detained  under  said  wriL 
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The  warrant  is  conceded  to  be  in  due  form ;  but  it  is  alleged 
in  the  petition,  and  claimed  bj  counsel  for  petitioner,  that 
such  warrant  was  and  is  without  authority  of  law. 

It  18  said  by  counsel  for  the  state,  that  if  petitioner  is  dis- 
chained,  the  order  therefor  must  be  based  upon  some  one 
or  more  of  the  grounds  set  out  in  section  20  of  the  habeas: 
corpus  act  (Stat  1862^  p.  100)  ;  tihat  he  must  bring  his  case 
within  either  or  both  of  subdivisions  fourth  and  sixth  of 
such  section,  which  provide  that  the  petitioner  may  be  dia- 
charged.  *  ♦  ♦  "Fourth — ^Wlien  the  process,  though 
proper  in  form,  has  been  issued  in  a  case  not  allowed  \sj 
law.'*  ^  ♦  *  "Sixth — Where  the  process  is  not  author- 
ized by  any  judgment,  order  or  decree  of  any  court,  nor  by 
any  provision  of  law." 

As  I  view  the  case^  it  may  be  decided  by  asking  and  an- 
swering the  question  submitted  by  counsel  for  the  state  as* 
the  main  one  in  controversy,  to  wit:  'Was  this  warrant 
isBued  in  a  case  allowed  by  law,  or  is  the  process  author- 
ized  by  any  provision  of  law  ?'* 

The  original  statute,  entitled  ''An  act  to  protect  the  rights 
of  owners  of  stock  shares  and  other  interests  in  the  mineral 
and  metal-yielding  mines  of  this  state,''  was  passed  and 
approved  in  1877.     (Stat.  1877,  p.  80.) 

In  1879,  section  1  of  the  statute  just  referred  to  was 
amended,  but  section  5  was  not  amended  or  re-enacted. 

It  is  urged  by  counsel  for  petitioner,  that  section  6  of 
th^  statute  of  1877  only  attaches  to  a  violation  of  the  pro- 
visions or  conditions  of  section  1  of  that  act,  and  that  it 
does  not  attach  or  apply  to  a  violation  of  the  provisions  or 
c(mditions  of  section  1,  as  amended  in  1879.  In  my  opinion 
sr:tion  1  as  amended,  and  section  &  in  the  original  act,  must 
be  construed  together,  as  though  the  former  had  been  in- 
corporated in  the  prior  act  at  the  time  of  its  adoption* 
(Holbrook  v.  NichoU,  36  111.  161 ;  McKibben  v.  Lester,  » 
Ohio  St.  627;  Sedgwick  on  the  Construction  Stat.  Law,  68.) 
For  the  purposes  of  this  case,  section  1  of  the  statute  of 
1879^  and  section  5  of  the  statute  of  1877,  may  be  epito- 
mized as  follows: 

"Section  1.  Any  person  being  the  hona  fide  owner  of  one- 
fifth  oi  one  per  cent  of  the  original  capital  stock  of  any 
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Crime.      (Bish.   on  Stat    Crimes,   sec.    193;  Beccaria  on 
Crimes,  22,  45 ;  The  Schooner  Enterprise,  1  Paine,  33. 

Beccaria  says:  '^I  do  not  know  of  any  e;s:cQption  to  this 
general  axiom,  that  every  member  of  the  society  should 
know  when  he  is  a  criminal  and  when  innocent"     (45.) 

^^There  is  nothing  more  dangerous  than  the  common  axi- 
om, the  spirit  of  the  laws  is  to  be  considered.  To  adopt 
it  is  to  give  way  to  the  torrent  of  opinions.  This  may 
seem  a  paradox  to  vulgar  minds,  which  are  more  strongly 
affected  by  the  smallest  disorder  before  their  eyes,  than  by 
the  most  pemiciouB,  though  remote,  consequences  produced 
by  one  false  principle  adopted  by  a  nation.  Our  knowl- 
edge is  in  proportion  to  the  number  of  our  ideas.  The 
more  complex  these  are,  the  greater  is  the  variety  of  posi- 
tions in  which  they  may  be  considered.  Every  man  hath 
his  own  particular  point  of  view,  and  at  different  times, 
sees  the  same  objects  in  very  different  lights.  The  spirit 
of  the  laws  will  then  be  the  result  of  the  good  or  bad  logic 
of  the  judge;  and  this  wiU  depend  on  his  good  or  bad 
digestion;  on  the  violence  of  his  passions;  on  the  rank  and 
condition  of  the  accused;  or  on  his  connection  with  the 
judge;  and  on  all  those  circumstances  which  change  the 
appearance  of  objects  in  the  fluctuating  mind  of  man. 
Hence  we  see  the  fate  of  a  delinquent  changed  many  times 
in  passing  through  the  different  courts  of  judicature,  and 
his  life  and  liberty  victims  to  the  false  ideas  or  ill  humor  of 
the  judge,  who  mistakes  the  vague  result  of  his  own  con- 
fused reasoning  for  the  just  interpretation  of  the  laws.  We 
see  the  same  crimes  punished  in  a  different  manner  at  dif- 
f erent  times  in  the  same  tribunals ;  the  consequence  of  not 
having  consulted  the  constant  and  invariable  voice  of  the 
laws,  but  the  erring  instability  of  arbitrary  interpretation.'^ 
(22.) 

In  the  case  of  the  schooner  Enterprise,  Mr.  Justice  Liv- 
ingston used  the  following  language:  ^The  act,  and  par- 
ticularly that  part  of  it  under  which  a  forfeiture  is  claimed^ 
is  highly  penal,  and  must  therefore  be  construed  as  such 
laws  always  have  been  and  ever  should  be.  But  while- 
it  is  said  that  penal  statutes  are  to  receive  a  strict  construe— 
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tion,  nothing  more  is  meant  than  that  they  shall  not,  by 
what  may  be  thought  their  spirit  of  equity,  be  extended 
to  offenses  other  than  those  which  are  specially  and  clearly 
•described  and  provided  for.     A"  court  is  not,  therefore,  as 
the  appellant  supposes,  precluded  from  inquiring  into  the 
intention  of  the  legislature.     However  clearly  a  law  be 
expressed,  this  must  ever^  more  or  less,  be  a  matter  of  in- 
quiry.   A  court  is  not,  however,  permitted  to  arrive  at  this 
intention  by  mere  conjecture,  but  it  is  to  collect  it  from 
the  object  which  the  legislature  had  in  view  and  the  ex- 
pressions used,  which  should  be  competent  and  proper  to 
apprise  the  community  at  large  of  the  rule  which  it  is 
intended  to  prescribe  for  their  government"     ♦     ♦     *     "Jf 
it  be  the  duty  of  a  jury  to  acquit  where  such  doubts  exist 
concerning  a  fact,  it  is  equally  incumbent  on  a  judge  not 
to  apply  the  law  to'  a  case  where  he  labors  under  the  same 
micertainty  as  to  the  meaning  of  the  legislature."     *     *     ♦ 
"The  attention  of  the- court  has  been  called  to  a  history  of 
the  progress  of  the  several  laws  relating  to  the  embargo, 
and  to  the  mischiefs  which  were  unprovided  for,   at  the 
time  of  the  passage  of  the  one  under  consideration,  in  order 
to  show  what  was   interided  by  the   legislature.     Almost 
every  possible  evasion,  it  is  said,  had  been  previously  guard- 
ed against  by  adequate  sanctions,  except  that  of  loading  clan- 
destinely or  by  night,  and  then  watching  an  opportunity  of 
going  to  sea  without  a  clearance  or  giving  bonds,  which  was 
the  evil  to  which  it  was  intended  to  apply  a  remedy.     Be 
it  so.      This  may  have  been  in  the  contemplation  of  con- 
fjess^  but  we  are  not  bound  to  conclude  that  they  have 
done  what  was  intended,  unless  fit  words  be  used  for  the 
porpose." 

And  in  the  United  States  v.  Wiltberger  (opinion  by  Chief 
Jnstice  Marshall)  the  court  says:  ''It  has  been  said  that 
ilthougb  penal  laws  are  to  be  construed  strictly,  the  inten- 
ti<m  of  the  legislature  must  govern  in  their  construction. 
That  if  a  case  be  within  the  intention,  it  must  be  considered 
within  the  letter  of  the  statute.  So  if  it  be  within  the  rea- 
son of  the  statute.  The  rule  that  penal  laws  are  to  be  con- 
stmed  strictly  is  perhaps  not  much  less  old  than  construction 
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produced;  but  are  kept  in  the  Chinese  language.  The  as- 
sessor, being  unable  to  understand  the  Chinese  method  of 
bookkeeping,  demands  an  interpreter,  upon  the  ground  that 
it  is  an  implied  duty  on  the  part  of  the  corporation  to  fur- 
nish one. 

Even  admitting  that  implied  duties  or  prohibitions,  within 
reasonable  limits>  may  be  considered  in  relation  to  penal 
statutes,  in  my  opinion  it  is  not  such  duty  to  furnish  a 
guide  in  the  one  place  or  an  interpreter  in  the  otlier 
-other  judges  might  think  otherwise,  and  thus  we  see  some 
-of  the  evils  liable  to  arise  from  an  equitable,  rather  than  a 
strict,  construction  of  penal  statutes — some  of  the  evils  so 
vividly  portrayed  by  Beccaria — thus  we  see  that  superin- 
tendents would  be  in  continual  doubt  as  to  their  duties, 
-and,  consequently,  would  not  know  with  certainty  when 
they  could  with  impunity  refuse  a  stockholder's  request. 
The  legislature  may  have  intended  to  require  of  the  super- 
intendent all  that  is  claimed  by  counsel  for  the  state ;  but  if 
such  was  the  intention,  they  failed  to  use  any  fit  words 
expressing  the  same.  In  their  absence  I  am  unable  to 
arrive  at  the  conclusion  that  the  petitioner  committed  any 
offense  in  refusing  to  admit  the  complainant  to  the  Hale  & 
Norcross  mine  and  works.  It  follows  that  he  is  detained 
without  authority  of  law  and  must  be  discharged.  ^ 
permitted  to  add,  that  in  the  above  construction  of  the 
statutes  referred  to,  my  associates  fully  concur.  The  pe* 
titioner  is  discharged. 


[No.  070.] 

A.  L.  GEEELEY,  Respondent,  v.  DANIEL  HOLLAND, 

Appellant. 

'Tbahbcbift  oil  ApPBAir— What  PAPns  and  Docummw  Skovld  ma  SoKicnut 
Out. — The  minntei  of  the  court  and  aU  other  matten  not  embraced  in 
the  atatement  on  appeal,  jndgment-roU,  or  authenticated  as  bj  law  re- 
qniiied,  ahoald,  on  mottoa.  be  stricken  from  the  tnuiacrlpt  on  appeal. 

ilBUBCTiON  CoMTasT — Si^TiciaNCT  OF  COMPLAINT. — Beld,  that  the  complaint, 
tested  either  by  sectlona  4  and  5  of  the  quo  wmrmnU  act  (1  C  L. 
392,  393),  or  by  aectlon  40  of  tb*  elcctlop  lav  («  C  L.  2841^  to  aiiflalenC 
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SrAXEXKKT  NOT  CoMTAiNtMO  ALL  TKB  ETiDBKca.^-Wben  the  Statement  on 
appeal  does  not  purport  to  contain  all  the  evidence:  Beld,  that  this 
court  is  bound  to  presume  that  there  was  evidence  sufflctent  to  sustain 
the  findings  of  the  court. 

Apf£ai.  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  county. 

The  complaint  in  this  case  alleged,  among  other  things, 
that  plainti:ff  is  a  citizen  of  the  United  States,  a  resident 
of  Esmeralda  county,  and  eligible  to  the  office  of  district 
attorney;  that  at  the  general  election  held  on  the  fifth  day 
of  November,   1878,  plaintiff  and  defendant  were  candi- 
dates for  the  office  of  district  attorney;  that  the  plaintiff 
received  the  highest  number  of  legal  votes  and  was  duly 
elected  to  said  office;  that  against  the  protest  of  plaintiff, 
the  board  of  county  commissioners,  sitting  and  acting  as  a 
board  of  election  canvassers,  declared  the  defendant,  Hol- 
land, elected,  and  directed  and  caused  the  clerk  of  said 
county  to  make  out, and  deliver  to  said  Holland  a  certificate 
of  his  election;  that  said  board  of  commissioners  canvassed 
and  counted  for  plaintiff  four  hundred  and  fourteen  votes, 
which  the  plaintiff  received,   all  of  which,  except  fifteen 
votes,  were  lesal;  that  said  board  canvassed  and  allowed 
the  defendant  four  hundred   and   twenty-seven  votes,   one 
hundred  and  nineteen  of  which  were  illegal;  that  at  elec- 
tion precinct  No.  17,  at  Candelaria,  there  were  polled  one 
hundred,  and  thirty-four  votes,  one  hundred  and  nineteen 
of  which  were  polled  and  counted  for  defendant,  and  fifteen 
<rf  which  were  polled  and  counted  for  plaintiff,  and  that  all 
of  said  votes  were  illegal  and  should  not  have  been  cast,  or 
polled,  or  canvassed  for  the  reasons:    First,  the  said  voters 
irere  not  legally  registered ;  second,  no  list  of  the  voters  of 
said  precinct  was  posted  as  required  by  law,  and  no  oppor- 
tnnity  was  given  to  challenge  or  object  to  such  persons  as 
voters ;  third,  no  list  of  the  |)erson8  registered  in  said  precinct 
▼M  prepared,  or  posted,  or  distributed,  as  required  by  law ; 
fourth,  no  notice  of  the  time  for  receiving  objections  to  the 
right  to  vote  was  given  as  required  by  law ;  fifth,  no  copy  of 
the  register  was  ever  made  by  any  person   authorized  to 
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make  the  same,  or  delivered  to  the  inspectors  of  election  as 
required  by  law;  that  the  votes  polled  at  said  election  pre- 
cinct, at  said  election,  were  illegal  and  fraudulent,  and 
ought  not  to  have  been  polled,  or  counted,  or  canvassed,, 
because  fraud  and  intimidation  were  resorted  to  and  used 
in  behalf  of  said  defendant,  and  the  voters  were  improperly 
influenced  and  coerced  to  cast  their  votes  for  said  defendant 
by  persons  acting  in  his  interest  and  on  his  behalf. 

D.  /.  Lewis,  for  Appellant.  ' 

I.  The  complaint  is  insufficient.  The  alleged  illegality 
consists  of  mere  irregularity  without  fraud.  (Skerrett's 
case,  2  Parsons,  509 ;  Brightly  Election  Cases,  320 ;  2  C.  L^ 
2536.) 

II.  If  the  requirements  of  the  statute  have  not  beeik 
substantially  complied  with,  a  contest  may  be  instituted  by 
any  qualified  elector  of  the  district  in  the  manner  and  for 
the  causes  specified  in  sections  2540,  2541,  2542,  et  seq.^ 
C.  L.  Such  contests  are  public  matter  and  cannot  by  any 
intendment  of  law  degenerate  into  a  mere  personal  matter 
between  individuals  or  claimants.  {Searcy  v.  Grow,  15  CaL 
117.) 

•  III.  When  a  charge  of  fraud  is  relied  on,  it  is  incum- 
bent on  the  contestant  to  show  that  an  illegal  act  has  been 
purposely  committed,  and  that  an  evil  result  has  flowed 
therefrom;  or  that  an  illegal  vote  has  been  purposely  and 
unjustly  received  by  the  ofiicers  of  election;  or  that  a  false 
estimate  has  been  imposed  on  the  public  as  a  genuine  can- 
vass. (Brightly's  Election  Cases,  423,  432,  cites  People  t» 
Coofc,  8  K  Y.  67.) 

IV.  If  there  was  a  registry  agent  de  facto  or  de  jure  in 
precinct  No.  17,  the  proof  of  posting  notices  of  time  and 
place,  of  receiving  objections,  etc.,  to  voters,  is  aided  by 
the  legal  presumption  that  the  officer  did  his  duty  in  a  legal 
manner.  (Broom's  Leg.  Max.  946,  946,  ubi  supra,  Egery  y^ 
Buchanan,  5  Cal.  53.) 

V.  Gross  irregularities  not  amounting  to  fraud  do  not 
vitiate  an  election.  (5  Abb.  TJ.  S.  Die:.  New  Ser.  804, 
n.  25,  cites  Morris  v.  VanlaninghaTH,  11  Kp.u.  269 ;  PeopU  v. 
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Cook,  8  N.  Y.  cited  in  Bright  Eke.  Oases,  428 ;  Littlefield 
V.  Green,  Bright.  Elec.  Cases,  498,  cites  1  Chicago  Leg.  New 
S.  330;  McCrary  Elec.  Law,  secv  304  and  cases  cited.) 

r.  W.  W.  Daviea  and  A.  C.  Ellis,  also,  for  Appellant. 

M.  A.  Murphy,  Robert  M.  Clarke,  and  N.  Soederberg,  for 
Bespondent 

By  the  Court,  Hawlby,  J. : 

Upon  the  oral  argument  in  thi»case,  on  motion  of  respond- 
ent, the  minutes  of  the  district  court,  affidavit  for  con- 
tinuance, bill  of  exceptions  with  the  exhibits  attached  there- 
to, and  all  other  matters  not  embraced  in  the  so-called  state- 
ment on  appeal,  judgment-roll,  or  authenticated  as  by  law 
required,  were  stricken  from  the  transcript  on  appeal. 

The  minutes  of  the  court,  affidavit  for  continuance,  and 
some  other  matters,  were  stribken  out  because  they  were  not 
embodied  in  the  statement  on  appeal. 

The  minutes  of  the  court,  having  been  stricken  out,  can 
not  be  considered,  and  there  is  nothing  left  in  the  record 
to  show  that  the  bill  of  exceptions  was  filed  within  the  time 
required  by  law. 

A  motion  was  also  made  to  strike  out  the  statement  on 
appeal.    This  motion  ought,  perhaps,  also  to  prevail. 

The  statement  has  no  formal  beginning  or  ending.  It  is 
difficult  to  tell,  as  counsel  claim,  "where  the  statement  be^ 
gins  or  what  the  judge  certifies  to  as  being  correct." 

If  the  certificate  applies  to  all  matters  included  in  the 
transcript,  which  are  contained  in  the  so-called  statement,, 
still  the  other  objection  exists  that  it  does  not  affirmatively 
appear  that  the  statement  was  ever  "served  upon  the  ad- 
verse party,"  as  required  by  section  332  of  the  civil  practice 
act  (1  Comp.  I^aws,  1898.)  But,  without  deciding  this  mo- 
tion, it  is  enough  to  say  that  the  statement  does  not  author- 
ize a  reversal  of  the  judgment. 

The  complaint,  tested  either  by  sections  4  and  5  of  the  quo- 
warranto  act  (1  Comp.  Laws,  892-3)  or  by  section  40  of  the 
dection  law  (2  Comp.  Laws,  2543)  is  clearly  sufficient.  And^ 
inasmuch  aa  the  court  found  that  all  the  material  allega- 
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tioii8  of  the  complaint  are  true^  and  that  there  was  such 
irregularity  in  the  receiving  of  the  votes  at  Candelaria  pre- 
cinct as  amounted  to  malconduct  on  the  part  of  the  board 
of  inspectors^  and  inasmuch  as  the  soKzalled  statement  does 
not  purport  to  contain  all  the  evidence,  we  are  bound  to 
presume  that  there  was  evidence  submitted  sufficient  to 
sustain  the  findings  of  the  court. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  949.1 

MAHER  AJTD  TOTTSIGNAJSTT,  Respondents,  v.   S.   T. 

SWIFT,  Appellant. 

SALK  op  PBBSONAL  PBOPBSTT  BiADX  TO  HiNDEB,  DELAY,  AND  DEFRAUD  CBBO- 
IT0B8 — FbADDULBNT  GBANTOBS  CANNOT  RELY  UPON  THBIB  OWN  FEAOD. 

M.  and  T.,  being  indebted  to  dlyers  persons,  made,  execated,  and  de- 
livered to  B.  a  bill  of  sale  of  certain  personal  property,  for  tbe  par- 
pose  of  hindering,  delaying,  and  defrauding  their  creditors,  and  there- 
after allowed  B.  to  have  an  equiyocal  possession  of  the  property  and  to 
hold  himself  out  to  tbe  world  as  the  true  owner.  E.,  a  creditor  of  B., 
levied  upon  the  property :  Held,  That  the  original  transfer  of  th«^ 
property  to  B.,  though  fraudulent  as  to  the  creditors  of  M.  and  T.,  was 
valid  between  M.  and  T.  an^  B. ;  that  the  bill  of  sale  vested  the  legal 
title  in  B.,  and  that  the  property  was  thereafter  liable  to  be  seised  as 
his  property  at  the  instance  of  his  creditors ;  and  that  M.  and  T.  coul^ 
not  set  up  their  own  fraud  in  order  to  defeat  the  rights  of  such  creditors. 

Idem — Subbendeb  of  Bill  of  Sale. — ^The  bill  of  sale  was  surrendered,  and 
the  property  delivered  by  B.  to  M.  and  T.  prior  to  the  levy  by  B. ;  HeUt, 
That  such  surrender  and  delivery  4id  not  defeat  E.'s  rights  as  a  cred- 
itor of  B.  Such  surrender  and  delivery  having  been  made  without  any 
valid  consideration. 

IPEH — Admissibility  of  Evidence. — The  court  excluded  a  sworn  complaint 
made  by  B.  after  the  transfer  to  him,  that  he  was  the  absolute  owner  of 
the  property,  it  being  shown  by  the  testimony  of  M.  that  he  knew  of. 
and  consented  to,  B*s  filing  the  complaint:    Held,  error. 

Idem. — The  court  excluded  the  conversations  and  ideclaratlons  of  B.  to  divers 
parties,  that  he  was  the  owner  of  the  property:    Beld,  error. 

Ebbobs  against  Respondent  Cannot  Be  Considebbd. — ^The  supreme  court 
will  only  consider  such  questions  as  are  assigned  as  error  by  appellant. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 


The  facts  are  sufficiently  stated  in  the  opinion* 


.'  t 
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WeUs  it  Stewart  and  A.  C.  Ellis,  for  Appellant 

I.  The  court  erred  in  excluding  defendant's  questions  to 
the  witnesses  Bovard,  StadtmuUer,  Hoover  and  others,  to 
the  effect  that  Bovard  claimed  the  property  as  his  own. 

II.  The  court  erred  in  excluding  the  sworn  complaint  of 
the  witness  Bovard  against  S.  T.  Swift,  defendant,  for  a  por- 
tion of  the  property  in  controversy.  {Oalhigher  v.  Williamr 
9on,  28  Cal.  331;  12  Nev.  38;  7  Cal.  391;  8  Id.  109;  12 
Pict  89  and  306.) 

TIT.  The  court  erred  in  excluding  the  following  questions 
put  to  witness  Elder  by  the  defendant,  upon  the  plaintiff's 
objection,  to  wit : 

"Were  you  told  by  any  one,  before  the  levy  of  the  exe- 
cution in  the  case  of  Bovard  against  Elder,  that  Maher^ 
plaintiff  in  the  case,  had  stated  that  the  property  in  con- 
troversy, or  any  part  thereof,  was  the  property  of  Bovard, 
the  execution  debtor?"  {Mitchell  v.  Reed,  9  Cal.  204;  Oood-- 
oh  V.  Scannell,  8  Id.  27 ;  Chapman  v.  O'Brien,  34  N.  T.  Sup. 
Ct  524 ;  Horn  v.  Cole,  51  K  H.  287 ;  Stevens  v.  Dennett,, 
Id.  324.) 

Robert  M,  Clarke  and  N.  Soederherg,  for  Bespondents. 

I.  The  facts  pleaded  and  sought  to  be  proved  were  in- 
sufficient to  establish  an  equitable  estoppel.  (Sharon  v* 
Minnoch,  6  Nev.  386;  Ward  v.  Carson  Riv.  Wood  Co.  18^ 
Xev.  44;  Bigelow  on  Estoppel,  48.0-600;  4  Saw.  17;  65  N. 
Y.  229;  14  CaL  368;  109  Mass.  57.) 

II.  The  conduct  of  plaintiff  upon  the  seizure  of  his  prop- 
erty by  the  sheriff,  was  properly  allowed  in  evidence.  (1 
Green,  ev.  sec.  108.) 

m.  There  was  no  judgment  ever  entered  by  the  court 
m  th»  case  of  Bovard  v.  Elder,  and  hence  the  executioa 
under  which  defendant  attempted  to  justify  was  a  nullity. 

Bj  Ae  Court,  Hawxet,  J. : 

This  action  was  brought  to  recover  twentynsix  animals 
(hones  and  mules),  seven  wood  wagons,  and  other  personal 
property  connected  therewith,  or  the  value  thereof. 
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The  defendant,  Swift,  in  his  official  capacity  as  sheriff  of 
Ormsby  county,  levied  upon,  took  possession  of,  and  sold 
the  property  by  virtue  of  a  writ  of  execution  in  favor  of 
Oeorge  S.  Elder,  in  the  suit  of  C.  M,  Bovard  v.  Oeorge  S. 
Elder,  as  the  property  of  said  Bovard. 

Plaintiffs  obtained  judgment.    Defendant  appeals. 

The  testimony  is  quite  voluminous,  and  is,  in  several  par- 
ticulars, sofliewhat  conflicting  and  very  unsatisfactory. 

The  property  in,  controversy  was  purchased  by  the  plain- 
tiffs from  different  parties,  mostly  on  credit,  prior  to  the 
thirty-first  day  of  October,  1877. 

A  portion  of  the  property — "eight  animals,  four  wagons 
and  twelve  harness" — ^was  purchased  from  C.  M.  Bovard 
for  the  sum  of  one  thousand  dollars.  Two  notes  of  five 
hundred  dollars  each  were  given  to  Bovard — one  became 
due  in  September  and  the  other  in  October,  1877.  The 
note  that  became  due  in  September  was  paid.  The  other 
was  not 

On  the  thirty-first  day  of  October,  1877,  the  plaintiffs 
agreed  with  C.  M.  Bovard  that  the  property  purchased  from 
him  should  be  returned;  that  he  should  become  the  owner 
of  the  property,  and  should  pay  to  plaintiffs  five  hundred 
dollars  and  surrender  their  note  for  the  other.  Bovard  then 
paid  one  thousand  dollars  to  Maher  &  Tousignant.  M.  & 
T.  paid  back  to  Bovard  the  sum  of  five  hundred  dollars,  and 
Bovard  surrendered  the  unpaid  note  to  M.  &  T.  The  plain- 
tiffs thereupon  executed  and  delivered  to  said  Bovard  a  bill 
of  sale  for  "thirty-two  head  of  animals,  six  wood  wagons, 
a  kit  of  blacksmith  tools,  and  harness  for  the  thirty-two 
animals." 

This  bill  of  sale  was  executed  for  the  purpose  of  avoiding 
anticipated  trouble  with  one  James  Mayberry,  on  account 
of  the  plaintiff's  failure  to  complete  a  contract  with  him  for 
liauling  wood.  Maher,  in  his  testimony,  says :  *^e  hadn't 
finished  our  contract;  *  *  *  we  wanted  to  get  a  settle- 
ment out  of  Mayberry,  and  we  were  afraid  he  would  take 
the  stock  for  damages,  because  the  contract  wasn't  finished. 
Therefore,  we  executed  this  bill  of  sale  to  save  ourselves. 
That  is  what  it  was  given  for."     In  the  course  of  his  testi- 
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mony,  he  admitted  that  the  object  in  executing  the  bill  of 
sale  was  to  prevent  Mayberry  from  getting  tiiie  property,  if 
he  had  any  claim  against  them  for  not  completing  their 
contract. 

Bova;^,  in  his  testimony  relating  to  the  same  transaction, 
says:  "The  property  described  in  the  bill  of  sale  *  *  * 
was  got  from  Lufkins,  Perry,  and  Hager.  I  had  no  interest 
in  this  property  before  this  bill  of  sale  had  been  made; 
never  had  any  interest  in  it  before.  I  had  no  interest  with 
the  plaintiffs  *  *  *  in  hauling  wood  or  freighting  wood 
for  Mayberry.  The  bill  of  sale  was  made  because  they 
thought  that  Mayberry  would  probably  attach  their  stock 
and  prevent  them  from  taking  it  out  of  there  on  account  of 
their  not  fulfilling  their  contract.  ♦  *  *  They  gave  me 
that  bill  of  sale  and  I  gave  Mr.  Tousignant  one  thousand 
dollars.  *  ♦  *  Mr,  Maher  and  Mr.  Boyd  were  called  in 
as  witnesses.  Then  Maher  and  I  went  out  into  a  little  office 
they  had  there  and  he  gave  me  back  the  money,  and  I  took 
it  in,  and  I  counted  the  money  over  to  Mr.  Maher,  the  same 
one  thousand  dollars,  and  gave  it  to  him,  and  he  gave  it  to 
Mr.  Tousignant.  *  *  ♦  No  other  consideration  or  thing 
passed  between  me  and  these  people  for  -the  property,  ex- 
cept as  I  have  stated.''  It  does  not  appear  from  the  record  on 
appeal  that  Mayberry  ever  made  any  demand  against  the 
plaintiffs;  that  he  ever  brought  any  suit  or  obtained  any 
judgment  against  them. 

The  jury,  upon  special  issues  submitted  to  them,  found 
that  Bovard  did  not,  at  any  time,  after  the  execution  and 
delivery  of  the  bill  of  sale,  have  the  entire  and  exclusive 
possession  and  control  of  the  property  mentioned  therein; 
that  in  the  month  of  November,  1877,  it  was  agreed  be- 
tweon  the  parties  that  Bovard  should  have  the  use  and 
possession  of  the  property  in  question  and  receive  the 
eaminas  of  the  same  until  the  amount  of  one  thousand 
dollars  was  realized,  over  and  above  expenses,  and  that 
then  the  Bovard  property,  to  wit,  "eight  animals,  four 
wagons,  and  harness,"  should  belong  to  the  plaintiffs;  that 
Bovard,  while  using  the  property,  was  unable  to  pay  the 
expenses  of  the  same;  that  on  the  twenty-ninth  of  January, 
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A.  D.  1878^  the  plaintiffs  and  Bovard  had  a  full  and  final 
settlement;  that  the  plaintiffs  executed  and  delivered  to 
Mrs.  Bovard,  at  the  instance  of  the  said  C.  M.  Bovard^ 
their  notes  for  the  sum  of  one  thousand  dollars,  originally 
due  to  said  Bovard  for  the  purchase  of  the  property,  and 
the  additional  amount  of  two  hundred  and  fifty-seven  dollars 
and  ten  cents,  the  expenses  incurred  by  Bovard  while  using^ 
the  property;  that  Bovard  thereupon  surrendered  and  de- 
livered to  plaintiffs  the  bill  of  sale;  that  after  the  twenty- 
third  day  of  December,  1877,  the  plaintiffs  had  the 
exclusive  possession,  use  and  control  of  the  property,  up  to 
and  including  the  fourth  day  of  February,  1878,  when  the 
defendant  levied  upon  and  took  possession  of  the  same  as 
the  property  of  C.  M.  Bovard;  that  the  plaintiff,  Maher, 
after  the  month  of  November,  1877,  "and  previous  to  the 
levying  of  the  execution,  declared  to  two  or  more  persons^ 
not  in  confidence,  that  the  property  in  controversy  belonged 
to  C.  M.  Bovard." 

The  majority  of  the  members  of  this  court  entertain  the 
opinion  that  the  facts  of  this  case  bring  it  directly  within 
the  legal  principles  decided  in  Allison  v.  Hagan,  12  Nev.  38. 

The  record  contains  abundant  evidence  to  show  that  at 
the  time  of  the  fraudulent  transfer  of  the  property  to  Bovard 
the  plaintiffs  were  indebted  to  divers  persons;  that  after 
that  transaction  occurred  they  allowed  Bovard  to  have,  at 
least,  an  equivocal  possession  of  the  property,  and  to  hold 
himself  out  to  the  world  as  the  true  owner.  They  at  divers 
times  asserted,  for  the  purpose  of  misleading  their  creditors 
and  preventing  them  from  attaching,  that  Bovard  was  the 
owner  of  the  property. 

Between  the  first  and  fifteenth  of  December,  1877,  a  mem- 
ber of  the  firm  of  StadtmuUer  &  Co.,  at  Empire,  called 
upon  the  plaintiff  Maher  and  requested  payment  of  the 
amount  that  Maher  owed  the  firm.  Maher  represented  to 
him  "that  Bovard  owned  everything,  teams  and  wagcms  and 
all ;  that  he  had  sold  everything  to  Bovard.'^ 

On  the  twentieth  of  December,  1877,  M.  C.  Tilden  brought 
suit  against  Maher  &  Tousignant  and  attached  part  of  the 
property  in  controversy  in  this  suit     After  the  attachment 
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was  levied  Maher  told  Tflden  that  he  did  not  own  the  prop- 
erty, and  that  it  belonged  to  Mr.  Bovard. 

The  bill  of  sale  was  always  exhibited  and  used,  or  at- 
tempted to  be  used,  as  a  cloak  to  hide  the  truth  from  their 
creditors. 

The  evidence  which  was  admitted  at  the  trial^  tends  very 
strongly  to  show,  if  it  does  not  clearly  establish  the  fact, 
that  the  plaintiffs  and  Bovard  acted  in  concert  for  the  pur- 
pose of  shielding  each  other  from  the  legal  rights  of  their 
lawful  creditors.  When  any  creditor  of  the  plaintiffs  sought 
to  obtain  a  lien  upon  the  property,  Bovard  claimed  it,  and 
the  plaintiffs  said  it  belonged  to  him.  When  the  creditor 
of  Bovard  seeks  to  obtain  a  lien  upon  it  as  the  property  of 
Bovard,  then  the  claim  is  made  that  it  belongs  to  the  plain- 
tiffs, and  Tousignant  declares  that  "it  was  pretty  hard  for 
his  property  to  go  to  pay  another  man's  debts."  Bovard 
also  says  that  the  property  belongs  to  the  plaintiffs.  It 
then  appears  that  the  ubiquitous  bill  of  sale,  after  having 
served  its  fraudulent  purpose  in  one  case  and  failed  so  to  do 
in  another,  had  been  voluntarily  surrendered  up  to  the 
plaintiffs,  so  that  they  might  exhibit  it  for  the  fraudulent 
purpose  of  frightening  another  class  of  creditors,  for  the 
payment  of  whose  debts  the  property  had  in  the  meantime 
become  liable.  In  brief,  the  fraudulent  purpose  of  the 
whole  transaction,  from  beginning  to  end,  is  exposed  to  view 
upon  nearly  every  page  of  a  very  voluminous  record. 

The  original  transfer  of  the  property  to  Bovard,  though 
fraudulent  as  to  the  creditors  of  Maher  &  Tousignant,  was 
perfectly  valid  as  between  the  parties  to  the  bill  of  sale.  It 
v^ted  the  legal  title  in  Bovard.  The  property  was  there- 
after liable  to  be  seized  as  his  property  at  the  instance  of 
any  of  his  creditors.  The  plaintiffs  cannot  set  up  their 
own  fraud  in  order  to  defeat  the  rights  of  such  creditors. 
Having  made  their  bed  in  fraud,  there  they  must  lie.  The 
aid  of  a  court  of  justice  can  not  be  invoked  to  relieve  them 
from  their  own  iniquity.  In  order  to  establish  their  rights 
they  must  show  that  the  justice  of  their  case  comes  from  a 
pure  fountain.  The  law  endeavors  to  environ  every  debtor 
who  engages  in  transactions  of  t^is  character  with  all  pos- 


380  Mahbb  t;.  Swift.  [Sup.  Ct. 


Opinion  of  the  Court — ^Hawlej»  J. 


sible  perils  and,  by  its  stem  mandate,  seeks  to  enforce  upon 
his  mind  that,  in  weal  or  woe,  "honesty  is  the  best  policy.** 

The  bill  of  sale  having  been  surrendered,  and  the  prop- 
erty delivered  by  Bovard  to  the  plaintiffs  prior  to  the  levy 
of  the  execution,  will  not  defeat  Elder's  rights  as  a  creditor 
of  Bovard,  such  surrender  and  delivery  having  been  made, 
as  is  clearly  shown  by  the  testimony,  without  any  valid  con- 
sideration. 

Entertaining  these  views,  it  necessarily  follows  that  the 
court  below  erred  in  several  particulars. 

The  action  of  the  court  in  giving  and  refusing  certain  in- 
structions was  at  variance  with  the  views  herein  expressed, 
and  directly  in  conjiict  with  the  principle  of  law,  as  stated 
by  this  court,  in  the  case  of  Allison  v.  Hagan,  as  will  readily 
be  seen  by  a  mere  recital  thereof. 

At  the  request  of  plaintiffs'  counsel  the  court  instructed 
the  jury  as  follows:  "The  jury  are  instructed  that  if  they 
believe  from  the  evidence  that  prior  to  February  4,.  a.  d. 
1878,  C.  M.  Bovard  had  a  settlement  with  the  plaintiff  con- 
cerning all  matters  of  difference  between  them  concerning 
the  property  in  question,  and  that  prior  to  said  fourth  day 
of  February,  a.  d.  1878,  it  was  agreed  between  them  that 
the  property  in  question  should  belong  to  the  plaintiffs,  and 
that  plaintiffs  should  have  the  use  and  control  and  posses- 
sion of  said  property,  and  that  the  bill  of  sale  of  October 
31,  A.  D,  1877,  was  surrendered  by  Bovard  to  the  plaintiffs, 
and  that  at  the  time  the  defendant  took  the  property  said 
C.  M.  Bovard  was  not  in  the  possession  of  the  said  prop- 
erty, and  the  plaintiffs  were  in  the  possession  thereof,  then 
the  jury  must  find  a  verdict  for  the  plaintiffs." 

The  defendant  asked  the  court  to  instruct  the  jury  as 
follows :  "The  jury  are  instructed  that  the  return  by  Bovard 
to  Tousignant  of  the  bill  of  sale  made  by  them  to  him,  does 
not,  of  itself  and  alone,  operate  to  convey  to  Maher  & 
Tousignant  any  interest  in  the  property  in  controversy." 
The  court  refused  to  give  this  instruction  as  asked,  but 
modified  and  amended  the  same  by  adding  thereto  the  words : 
"To  operate  as  a  conveyance,  the  property  must  have  been 
cither  in  plaintiffs'  possession,  or  delivered  to  them  at  the 
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time  of  the  return  of  the  bill  of  sale,  or  at  some  time  prior 
to  the  levy  of  the  execution." 

The  court  also  erred  in  excluding  the  sworn  complaii^  of 
the  witness  Bovard,  filed  December  22,  1877,  wherein  he 
swore,  without  any  qualification,  that  he  was  the  absolute 
owner  of  the  property,  it  having  been  previously  shown  by 
the  testimony  of  Maher  that  he  (Maher)  knew  of  and  con- 
sented to  Bovard's  filing  of  that  complaint 

The  court  erred  in  ruling  out  the  conversation  of  Bovard 
with  the  witness  StadtmuUer,  to  the  effect*  that  he  (Bovard) 
owned  the  property,  and  that  StadtmuUer  &  Co.  might  do 
the  best  they  could  to  collect  their  debt  of  Maher  &  Tou- 
signant.  The  court  erred  in  excluding  the  conversations 
and  declarations  of  Bovard  as  to  his  ownership  of  the  prop- 
erty, as  made  to  the  witness  Hoover  and  other  parties. 

The  testimony  excluded  by  the  court  was  admissible  for 
the  purpose  of  enabling  the  jury  to  arrive  at  the  truth  of  the 
whole  transaction.  It  tended  materially  to  strengthen  the 
position  that  there  was  a  concert  of  action  between  the 
plaintiffs  and  Bovard  to  conceal  the  truth,  and  thereby  de- 
fraud the  creditors  of  the  respective  parties. 

It  was  also  admissible  for  another  purpose.  It  tended  to* 
impeach  the  testimony  of  the  witness  Bovard,  as  given  on 
the  trial,  to  the  effect  that  he  held  the  property  as  security 
for  the  payment  of  the  sum  of  one  thousand  dollars. 

The  views  already  expressed  reach  the  merits  of  this  con- 
troversy and  render  it  unnecessary  to  examine  or  decide  the 
question  whether  or  not  the  court  erred  in  excluding  certain 
testimony  tending  to  bring  the  facts  of  this  case  within  the 
general  rules  of  an  equitable  estoppel,  as  argued  by  the 
respective  counsel. 

One  other  question  remains  to  be  noticed.  The  suit  of 
Bovard  v.  Elder  was  referred  to  a  referee,  who  found  the 
facts,  conclusions  of  law,  and  reported  a  judgment  in  favor 
«*'f  Elder.  The  judgment  in  the  record  purports  to  be  the 
judgment  of  the  referee.  It  does  not  appear  to  have  been 
entered  by  order  of  the  court. 

When  the  judgment-roll  in  that  case  was  offered  in 
evidence  by  the  defendant,  the  proofs  as  to  its  correctness. 
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were  expressly  waived  by  the  plaintiffs  connsel;  but  they 
objected  to  its  admission  because  it  did  not  appear  to  have 
been  entered  by  order  of  the  court.  The  court  below  over- 
ruled the  objection  and  admitted  the  judgment-roll  in 
evidence.  Respondents  claim  that  this  action  of  the  court 
was  erroneous. 

Even  if  it  was  admitted  that  the  court  erred,  it  would  not 
justify  an  affirmance  of  the  judgment  entered  in  this  case. 
Appellant  would  have  the  right  to  offer  the  proofs  upon  an- 
other trial,  and  to  show,  if  he  could,  that  the  judgment 
was  entered  by  order  of  the  court. 

We  might  dispose  of  this  question  by  simply  saying  that 
it  is  not  properly  before  us  for  decision.  We  are  only 
called  upon  to  dispose  of  such  questions  as  are  assigned  as 
error  by  the  appellant.  It  is  not  the  rule  of  appellate 
courts  to  look  into  the  errors,  if  any,  that  may  have  been 
committed  against  the  respondent.  (Jackson  v.  Feather 
River  Water  Co.  14  Cal.  18;  Seward  v.  Malotte,lS  Id. 
304 ;  Pavl  v.  Magee,  18  Id.  698.)  We  deem  it  proper,  how- 
ever, to  add  that  we  are  of  the  impression,  from  the  cursory 
examination  we  have  made,  that  it  is  not  necessary  to  the 
validity  of  such  a  judgment  that  it  should  appear  to  have 
been  entered  by  order  of  the  court  (Civil  Practice  Act, 
sec.  189.)  It  will  be  time  enough  to  decide  the  question 
when  it  is  properly  presented. 

The  judgment  of  the  district  court  is  reversed  and  tho 
<;au8e  remanded  for  a  new  trial. 


[No.  974] 

JAMES  SIAS,  Petitionbb,  v.  JAMES  F.  HALLOCK, 

State  Controt.l,er,  Respondent. 

BxwABO — Statutb  Con8tbuk>. — In  construing  tbe  statute  autborlsiag  ami 
requiring  the  payment  of  rewards  in  certain  cases  (St.  1877,  02)  :  Held, 
that  It  has  no  application  to  offenses  committed  against  the  United 
States  and  tried  in  the  United  States  courts,  but  applies  to  peraons  who 
Tlolate  the  state  law,  and  who  are  arrested  under  process  issued  oat  of 
state  courts,  and  who  are  therein  conyicted. 
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Idem.— The  reward,  proyided  for  in  the  statute,  most  be  paid  to  the  person 
or  persons  making  the  arrest. 

Application  for  mandamus. 
The  facts  appear  in  the  opinioxL 
Robert  M.  Clarice,  for  Petitioner. 
A.  C.  Ellis,  for  A.  L.  Nnckols. 

M.  A,  Murphy,  Attorney-General,  for  Bespondent. 

L  A  reward  offered  for  the  apprehension  of  a  thief  and 
money  cannot  be  claimed  by  a  sheriff  or  constable,  who 
arrests  the  thief,  by  virtue  of  a  warrant  delivered  to  him  for 
that  purpose,     (12  Ohio,  281;  16  Wnd.  44;  16  Minn.  408^ 

Smith  V.  Whildin,  10  Pa.  39.) 

II.  A  public  officer  cannot  receive,  for  performing  an  offi* 
eial  duty,  any  other  compensation  or  reward  than  that  which 
is  prescribed  by  law.  (Wameir  v.  Grace,  14  Minn.  487; 
Day  V.  Putnam  Ins.  Co.  16  Id.  408 ;  Hatch  v.  Mann,  15 
Wend.  44;  Oilmare  v.  Lewis,  12  Ohio,  281.) 

By  the  Court,  Leonabu^  J. : 

This  is  an  application  by  the  petitioner,  James  Silas,  for 
a  writ  of  mandamus  to  compel  respondent,  the  state  con- 
troller, to  draw  his  warrant  on  the  state  treasurer  in  favor 
of  petitioner  for  the  sum  of  live  hundred  dollars  reward, 
claimed  to  be  due  for  the  arrest  of  Bell  and  Wilson,  who- 
were  arrested  by  petitioner,  and  thereafter  tried  and  con- 
victed in  the  United  States  district  court  in  and  for  tha 
district  of  Nevada,  for  the  crime  of  robbing  the  United 
States  mails. 
Petitioner  bases  his  claim  upon  the  following  statute: 
"The  Crovemor  shall  offer  a  standing  reward  of  two  hun- 
dred and  fifty  dollars  for  the  arrest  of  each  person  engaged 
in  the  robbery  of,  or  in  the  attempt  to  rob,  and  any  person  or 
persons  upon,  or  having  in  charge  in  whole  or  in  part,  any 
stage  coach,  wagon,  railroad  train,  or  other  conveyance,  en- 
gaged at  the  time  in  conveying  passengers,  or  any  private 
ecmveyance  within  this  state,  or  for  the  arrest  of  any  person 
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engaged  in  the  robbery  of,  or  in  the  attempt  to  rob,  any 
person  or  persons  upon  any  highway  in  the  state  of  Nevada, 
the  reward  to  be  paid  to  the  person  or  persons  making  the 
arrest,  immediately  upon  the  conviction  of  the  person  or 
persons  so  arrested;  but  no  reward  shall  be  paid  except 
after  such  conviction."     (Stat  1877,  p.  92.) 

A.  R.  Nuckols  also  claims  the  reward,  upon  the  ground 
that  he  gave  information  of  the  whereabouts  of  Bell  and 
Wilson  which  led  to  their  arrest,  and  hunted  up  the  evidence 
upon  which  they  were  tried  and  convicted.  The  warrants 
under  which  Bell  and  Wilson  were  arrested  were  issued  bv 
United  States  Commissioner  J.  H.  Windle,  at  Elko,  Nevada, 
upon  the  complaint  of  A.  G.  Sharp,  special  postal  agent  of 
the  United  States,  who  took  the  same  to  Eureka  and  de- 
livered them  to  the  petitioner,  Sias.  Petitioner  was  then 
a  deputy  marshal  of  the  United  States  and  sheriff  of  Eureka 
•county.  He  received  the  warrants  from  Sharp  and  arrested 
'Bell  in  Eureka.  With  the  other  warrant  he  went  to  White 
Pine  county,  and,  at  Hamilton,  arrested  Wilson.  The 
prisoners  were  thereupon  taken  by  him  before  Commissioner 
Windle,  at  Elko.  He  made  his  returns  upon  the  warrants 
under  which  the  arrests  were  made,  showing  that  he  had 
arrested  both  Bell  and  Wilson  under  and  by  virtue  of  said 
warrants,  as  Deputy  United  States  marshal.  It  is  also  ad- 
mitted that  Nuckols  was  constable  of  the  ninth  township  of 
White  Pine  county  during  the  time  of  the  performance  of 
the  services  for  which  he  claims  the  rewards  in  question. 
He  lived  at  Cherry  Creek,  and  in  his  affidavit  he  states  that 
Bell  and  Wilson  were  at  all  times  within  his  reach  by  tele- 
graph,  and  that  he  had  kept  constant  watch  of  their  move- 
ments, with  the  full  intention  of  arresting  them  and  bringing 
them  before  the  United  States  courts,  having  them  under  a 
shadow  for  more  than  two  months,  and  that  any  subsequent 
arrest  was  nothing  more  than  the  execution  of  his  plans  and 
orders. 

After  the  conviction  of  Bell  and  Wilson  in  the  United 
States  district  court,  for  mail  robbery,  both  the  petitioner 
and  IN'uckols  presented  their  claims  in  due  form  to  the 
board  of  examiners  of  the  state,  each  demanding  two  hun« 
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dred  and  fifty  dollars  reward  for  the  arrest  and  conviction 
of  Bell,  and  the  same  smn  for  the  arrest  and  conviction  of 
Wilson,  which  claims  were  both  acted  upon  and  allowed  by 
said  board,  and  were  afterwards  certified  and  delivered  to 
the  respondent  as  state  controller,  who  refused,  and  still 
refuses,  to  act  upon  either  by  drawing  his  warrant  upon  the 
state  treasurer.  In  our  opinion  neither  petitioner  Sias  nor 
Xuckols  is  entitled  to  receive  the  rewards  mentioned  in  the 
statute  quoted. 

We  have  no  doubt  that  the  legislature  only  intended 
the  payment  of  a  reward  for  the  arrest  of  any  person  who 
violates  the  state  law  in  relation  to  robbery,  and  who  is 
arrested  under  process  issued  out  of  state  courts,  and  then 
only  after  conviction  therein. 

Bell  and  Wilson  were  arrested  under  a  United  States 
warrant  and  tried  and  convicted  in  a  United  States  court, 
for  an  offense  committed  against  the  United  States.  For 
the  arrest  and  conviction  of  persons  guilty  of  robbing  or  at- 
tempting to  rob  the  mails,  the  postal  department  offers  and 
pays  its  own  reward.  When  the  legislature  provided  that 
*^o  reward  shall  be  paid  except  after  such  conviction,"  a 
conviction  in  the  state  courts  was  referred  to.  There  was 
no  intention  to  aid  the  United  States  government  in  the 
arrest  and  conviction  of  its  criminals. 

In  the  act  concerning  crimes  and  punishments  we  fre- 
qufflitly  find  these  words,  ^'and  upon  convictions  thereof 
shall  be  punished,"  etc.  For  example:  "Section  91. 
every  person  who,  by  willful  and  corrupt  perjury,  *  ♦  * 
shall  procure  the  conviction  and  execution  of  any  innocent 
person  shall  be  deemed  and  adjudged  guilty  of  murder,  and, 
upon  conviction  thereof,  shall  suffer  the  punishment  of 
death."  The  same  words  may  be  found  in  nearly  every 
section  of  the  act  It  would  not  be  denied  that  they  refer 
to  a  conviction  in  the  state  courts  only,  although  such  courts 
are  not  designated  in  'terms.  It  is  equally  plain  to  our 
minds  that  the  same  construction  should  be  placed  upon 
the  statute  under  which  the  rewards  are  claimed  in  this  case. 
There  is  another  reason  why  Nuckols  is  not  entitled  to  re- 
ceive any  reward.     It  appears  that  the  petitioner,   Sias, 
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arrested  both  Bell  and  WilsoH.  I^uckols  does  not  claim  to 
have  arrested  either.  The  reward  offered,  and  the  only  one 
that  could  have  been  offered  under  the  statute,  was  for  the 
arrest  of  the  persons  named  in  the  statute,  and  it  can  be  paid 
for  no  other  service.  What  Nuckols'  rights  would  be  a» 
between  him  and  the  petitioner,  if  the  latter  was  entitled  to 
receive,  and  should  receive,  the  reward  claimed,  we  do  not 
say.  But  so  far  as  the  state  is  concerned,  no  person  can 
recover  a  reward,  under  the  statute  of  18YY,  without  first 
showing  that  he  made  the  arrest.  By  the  very  terms  of  the 
statute,  the  reward  is  ^'to  be  paid  to  the  person  or  persons 
making  the  arrest,  immediately  upon  the  conviction  of  the 
person  or  persons  so  arrested."  No  reward  is  offered  for 
searching  out  the  persons  accused,  or  for  hunting  up  testi* 
mony  against  them,  or  for  watching  them  lest  they  go  away» 
(See  Oilmore  v.  Lewis,  12  Ohio,  286.) 
The  writ  is  denied. 


[No.  968.1 

JAMES  MAYBEERY,  Petitioneb,  v.  JOHN  S.  BOW- 

KER,  Respondent. 

Mandamus — Section  688  Civil  Practicb  Act  Construsd — Appeal — REifsor 
AT  Law. — Petitioner  applied  by  motion  ander  section  588  Clyll  Practice 
Act  (1  C.  L.  1644)  to  the  district  court  for  an  order  reqolrlnK  the 
Justice  of  the  peace  before  whom  this  cause  was  tried,  to  transmit  to 
the  district  court  the  papers  on  appeal.  The  order  was  refused.  Peti- 
tioner thereafter,  upon  the  same  state  of  facts,  applied  to  this  court  for 
a  writ  of  mandamus  to  compel  the  justice  to  transmit  said  papers  to  the 
district  court.  Held,  that  the  order  of  the  district  court  denying  peti- 
tioner's motion  was  a  flnal  judgment  in  that  proceeding,  from  which  an 
appeal  lies.     (Beatty,  C.  J.,  dissenting.) 

Idem. — ^The  writ  of  mandamus  will  not  be  Issued  In  any  caae  when  peti- 
tioner has  a  plain,  speedy  and  adequate  remedy  at  law. 

Application  for  mandamms. 

The  facts  are  stated  in  the  opinion. 

Boardman  &  Varian,  for  Petitioner. 

I.  The  remedy  by  application  to  the  district  conrt  is  sulv 
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stantially  the  same  as  an  application  for  a  mandamus.  This 
court  cannot  be  deprived  of  a  jurisdiction  expressly  con- 
ferred npon  it  by  the  Constitution.  {Levy  v.  Inglish,  4 
Ark.  66.) 

n.  A  writ  of  mandamus  will  be  issued  although  petitioner 
may  have  some  other  remedy.  (State  v.  Wrightj  10  Nev.^ 
175 ;  Jones  v.  McMahon,  30  Tex.  730. 

jY.  Soederberg,  for  Eespondent 

Eelator  has  anot^r  appropriate  and  adequate  remedy* 
(1  C.  L.  1544 ;  State  v.  McAuliffe,  48  Mo.  112 ;  High's  Ex. 
Rem.,  sec.  243 ;  12  Barb.  220 ;  12  Nev.  106 ;  Adams  Y.WoodSr 
18  Cal.  30. 

By  the  Court,  Leonabd^  J. : 

This  is  an  original  application  in  this  court  for  a  writ  of 
mandamus,  commanding  respondent,  a  justice  of  the  peace 
of  Reno  township,  in  Washoe  county,  to  transmit  to  the 
derk  of  the  second  judicial  district  court  a  copy  of  his- 
docket,  the  pleadings  and  other  papers  filed  in  his  court,  in 
a  cause  tried  therein,  entitled  A.  Charlehois  v.  James  May- 
berry.  Briefly  stated,  the  facts  are  as  follows :  The  plaintiff 
in  the  case  just  mentioned  obtained  judgment  against 
the  defendant  therein  for  two  hundred  and  fifty-nine  dollars^ 
aod  his  costs,  taxed  at  thirty  dollars  and  twenty-five  cents. 
Defendant,  Mayberry,  duly  appealed  to  the  district  court. 
He  executed  an  undertaking  not  only  to  perfect  the  appeal,, 
but  to  stay  execution,  in  the  sum  of  six  hundred  dollars,. 
United  States  gold  coin.  One  of  the  conditions  of  the  un- 
dertaking was,  that  appellant  would  pay  the  amount 
of  the  jdugment  appealed  from  and  all  costs,  if  the  appeal 
should  be  withdrawn  or  dismissed,  or  the  amount  of  any 
judgment  and  all  costs  that  might  be  recovered  in  the 
appellate  court.  Petitioner,  Mayberry,  paid  to  respondent, 
the  justice  of  the  peace,  all  court  costs  chargeable  against 
him,  besides  two  dollars,  the  statutory  fees  for  making  up 
aad  transmitting  the  transcript  and  papers  on  appeal,  but 
lefttsed  to  pay  the  plaintiff's  court  cx)sts.  Respondent,  the 
justice,  refused  to  transmit  any  of  the  papers  to  the  district 
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court  until  all  his  costs  in  the  case  were  paid.  Thereupon 
Mayberry  applied  by  motion  to  the  district  court,  under  sec- 
tion 1644  C.  L.,  for  an  order  requiring  the  justice  to  trans- 
mit the  papers  to  that  court,  but  such  order  was  refused, 
upon  the  ground  that  payment  of  all  the  fees  due  to  the 
justice  was  a  condition  precedent  to  the  right  of  demand- 
ing a  transmission  of  any  of  the  papers  in  the  case  to  the 
appellate  court.  The  application  to  the  district  court  was 
made  by  motion  based  upon  an  affidavit  containing  the  same 
facts  as  are  set  out  in  the  petition  for  §  writ  of  mandate  in 
this  court.  After  refusal  of  the  district  court  to  order  the 
papers  sent  up,  application  was  made  to  this  court  for  the 
writ  herein  sought.  An  alternative  writ  was  issued  com- 
manding respondent  to  show  cause  on  the  tenth  day  of 
March,  1879,  at  which  time  he  appeared  by  counsel,  and 
demurred  to  the  affidavit  or  petition  and  writ,  generally  and 
specifically.  Further  hearing  was  postponed  until  March 
twentieth,  when  respondent  made  his  return  and  filed  his 
answer,  stating  that  on  the  eighteenth  day  of  March,  1879, 
in  obedience  to  the  alternative  writ,  he  transmitted  all  the 
papers  in  said  cause  to  the  clerk  of  the  district  court,  and 
denying  that  all  the  fees  due  from  petitioner  had  been  paid. 
Counsel  for  petitioner  thereupon  moved  that  his  costs  in 
tliis  court  be  taxed  against  respondent.  In  opposition  to 
that  motion  it  is  urged,  and  we  think  correctly,  that  not- 
withstanding respondent  did  not  transmit  the  papers  until 
after  the  alternative  writ  was  issued,  still  he  should  not  be 
required  to  pay  the  costs,  if  it  shall  appear  that  a  per- 
emptory  writ   could   not   have   been   ordered.     It   is   not 

'daimed  that  this  court  could  have  ordered  a  mandamus  di- 
rected to  the  judge  of  the  second  district  court,  command- 
ing him  to  compel  the  justice  to  send  up  the  papers  after 
having  acted  judicially,  by  hearing  and  denying  the  motion 
made  in  that  court.  That  would  be  against  the  whole  cur- 
rent of  decisions  in  this  court  and  elsewhere.  But  it  is 
said  that  the  remedy  provided  by  the  practice  act^  and  under 
which  application  for  relief  was  made  in  the  district  court 
(C.  L.  1644)^  is  substantially  the  same  as  the  one  now  made 

;in  this  court,  axid  that  to  give  the  effect  sought  for  by 
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spondent  is  to  deny  to  this  court  the  exercise  of  a  jurisdic- 
tion  expressly  conferred  upon  it  by  the  constitution. 

We  need  not  decide  whether  the  summary  remedy  pro- 
vided by  the  statute  just  referred  to  would  have  deprived 
this  or  the  district  court  of  jurisdiction  or  power  to  order 
the  issuance  of  the  writ  now  asked,  had  application  first 
been  made  for  this  writ,  because  that  is  not  our  case.  Is 
petitioner  now  entitled  to  the  writ?  He  is  not,  if  at  the 
time  he  made  his  application  he  had,  or  now  has,  another 
plain,  speedy  and  adequate  remedy  in  the  ordinary  course 
,of  law. 

There  is  no  dispute  as  to  the  facts  in  this  court,  and  it 
does  not  appear  that  there  was  any  in  the  district  court. 
There  is  only  a  difference  of  opinion  as  to  the  proper  con- 
struction of  a  statute.     All  the  facts  necessary  to  enable 
the  district  court  to  decide,  were  embodied  in  an  affidavit 
and  filed  in  that  court.     The  court  denied  the  motion,  for 
the  reasons  before  stated,  and  the  order  denying  the  same 
iras  a  final  judgment  in  that  proceeding,  from  which   an 
appeal  lies  to  this  court,  notwithstanding  it  be  true  that 
that  proceeding'  was  substantially  the  same  as  this.     Such 
being  the  case,  petitioner's  proper  remedy  was  an  appeal 
instead  of  an  application  for  mandamus.     That  remedy  was 
•open  to  him  at  the  time  this  application  was  made,  and  it 
was  plain,  speedy,  and  adequate  in  the  ordinary  course  of 
law.     (The  Board  of  Commissioners,  etc.,  v.  Hicks,  2  Carter 
530;  Marshall  v.  The  State,  1  Carter,  74;  The  State  ex  rel 
Reynolds  v.  The  Board  of  Commissioners,  etc.,  46  Ind.  507 ; 
Francisco  v.  M.  I.  Co.,  36  Cal.  287 ;  High  on  Injunctions, 
148  et  seq.;  State  of  Mo.  ex  rel.  Wheeler  v.  McAvliffe,  48 
Mo.  115;  State  of  Mo.  etc.  vs  Englemmi,  etc.,  46  Mo.  27.) 

We  are  of  the  opinion  that  petitioner  should  pay  the 
costs,  and  it  is  so  ordered. 

I 

Beatty,  C.  J.,  dissenting. 

The  real  objection  to  the  petition  in  this  case  is  not,  in 
my  opinion,  that  it  shows  that  the  petitioner  has  another 
plain,  speedy,  and  adequate  remedy,  and  therefore  that  he 
Js  not  entitled  to  a  writ  of  mandamus ;  but  that  it  shows  an- 
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other  action  pending,  or  a  former  adjudication  of  the  cause 
of  action. 

It  may  be  true  that  the  petitioner,  by  appealing  from  the 
order  of  the  district  court  denying  his  application  there, 
would  ultimately  obtain  all  the  relief  that  his  petition 
shows  him  to  be  entitled  to;  but,  supposing  that  he 
appeals,  and  is  successful  in  his  appeal,  all  the  relief  he 
can  ever  obtain  will  be  an  order  or  mandate  from  the  dis- 
trict  court,  enforcible  by  attachment  for  contempt, ,  com- 
polling  the  justice  of  the  peace  to  send  up  the  appeal 
papers.  Such  an  order,  no  matter  by  what  name  it  may  be 
called,  is  nothing  more  nor  less  than  the  writ  of  mandamus 
which  this  court  has  original  jurisdiction  to  issue  (Con- 
stitution, Art  VI,  sec.  4).  The  section  of  the  statute  (C. 
L.  1509),  which  implies  that  the  ivrit  of  mandamus  shall 
not  issue  in  cases  where  there  is  a  plain,  si)eedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law,  refers  to 
remedies  other  and  different  from  the  writ  of  mandamus, 
and  not  to  the  case  where,  as  here,  a  party  has  commenced 
one  proceeding  for  a  mandamus,  and  without  prosecuting^ 
it  to  final  judgment  in  the  court  of  last  resort,  commences- 
the  same  proceeding  in  another  court  of  concurrent  juris- 
diction. In  such  a  case,  it  cannot  be  objected  that  the 
petitioner  has  another  remedy,  for  in  truth  he  has  not. 
His  only  remedy  is  by  mandamus,  and  all  that  can  be  said 
is  that  another  action  is  pending  or  that  the  subject  has 
been  finally  adjudicated.  In  this  case,  neither  of  these 
objections  has  been  taken  or  relied  upon,  the  whole  conten- 
tion being  that  the  remedy  given  by  section  1644  of  tlie 
compiled  laws  is  another  remedy,  and  that  because  of  that 
section  this  court  could  not  have  issued  a  writ  of  mandamus^ 
if  the  first  application  had  been  made  here.  I  think,  oi» 
the  contrary,  that  if  the  proceeding  under  section  1644  is 
an  original  proceeding  in  which  an  appeal  lies  to  this  court, 
it  is,  after  all,  nothing  but  a  summary  mode  of  obtaining  a 
mandamus,  and  that  it  does  not  deprive  this  court  of  its- 
concurrent  jurisdiction  in  such  cases.  To  hold  otherwise* 
would  be  to  admit  the  power  of  the  legislature  to  deprive 
us  of  our  constitutional  jurisdiction  by  the  simple  device* 
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of  calling  a  writ  of  mandamus  by  some  other  name,  or  by 
making  the  practice  in  such  cases,  or  a  particular  class  of 
sudi  cases,  more  summary  or  speedy  in  the  district  courts 
than  in  this  court. 

Undoubtedly  an  application  to  this  court  for  a  writ  of 
mandamus  in  any  sort  of  case  would  be  defeated  by  show- 
ing another  action  pending  or  finally  adjudicated  in  the 
district  court,  for  the  same  cause;  but  in  my  opinion  the 
respondent,  in  order  to  avail  himself  of  either  of  those 
objections,  should  be  required  to  make  it  specifically  either 
by  his  demurrer  or  answer.  In  this  case  he  has  not  done 
so.  His  objection  is  that  the  petitioner  has  another  remedy, 
whereas  all  that  appears  is  that  he  can  obtain  the  same 
remedy,  a  writ  of  mandamus,  by  prosecuting  another  ac- 
tion, already  commenced,  in  a  court  of  concurrent  jurisdic- 
tion. For  these  reasons  I  dissent  from  the  conclusions  of 
the  court 

BESPONSS  TO  PETITION  FOB  BBHEABINO. 

By  the  Court,  Leonabd,  J. : 

The  rehearing  in  this  case  has  strengthened  us  in  the 
opinion  that  the  decision  before  filed  herein  is  correct.  (Civ, 
Prac.  Act,  sec.  507;  Adams  v.  Woods,  18  Cal.  31.) 

The  petitioner  should  pay  the  costs,  and  it  is  so  ordered. 

Beatty,  J.  C,  dissenting:  I  dissent. 


[No.  046.] 

JEROME  IVANCOVICH  et  al..  Appellants,  v.  LEO- 
POLD STERN  ET  AL.,  Respondents. 

<X&ni  AH9  DBLITimT  or  PBRBONAIi  Propirtt — Plbadinos — ^Fbadd. — 8.,  Al 
eoBitfble,  levied  an  attachment  .upon  certain  goods  as  the  property  of 
I.  Plaintiffs  tliereafter  brought  suit  against  S.  to  recover  the  property. 
T.  was  allowed  to  Intervene.  He  alleged  that  plain tiffSt  with  the  intent 
to  defraud  him  and  his  creditors,  bad,  upon  certain  false  representations, 
feiduced  him  to  execute  a  bill  of  sale  to  them :  Held,  upon  a  review  of 
the  facts,  that  under  the  pleadings  it  was  proper  to  admit  evidence  as  to 
the  alleged  fraudulent  acts  and  intention  of  plaintiffs. 
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Sale — When  Fbaudulbnt. — Where  a  party  executes  and  delivers  a  bill  of 
sale  to  another  with  intent  to  hinder,  delay,  or  defraud  his  creditors  in 
the  enforcement  of  their  claims,  or  to  secure  any  benefit  to  himself  at  the 
expense  of  his  creditors,  the  transaction  is  fraudulent. 

iDBii — When  not  Fradddlbnt. — ^A  debtor  has  a  rUrht  to  protect  his  prop- 
erty from  being  sacrificed,  provided  he  does  not  do  so  at  the  expense  of 
his  creditors.  Where  a  sale  is  made  to  a  party  who  agrees  to  immedi- 
ately pay  all  the  vendor's  creditors  in  full,  the  transaction  Is  not  fraud- 
ulcnt. 

IDBU — Fbacdulbnt  ^sfbbsbntations. — Where  Y.  was  Induced  to  part  with 
his  property  to  I.  and  C,  under  the  false  promise  that  they  would 
pay  all  his  debts,  and  prevent  his  property  from  being  sacrificed,  such 
statements  having  been  made  by  them  for  the  purpose  of  misleading  and 
deceiving  him,  so  as  to  enable  them  to  secure  the  possession  of  the  prop- 
erty :  Heldj  that  such  a  sale  would  be  fraudulent,  and  that  Y.  would  be 
entitled  to  relief  upon  that  ground. 

Actual  Possession — Employment  of  Clerk  or  Vendob. — The  mere  face 
of  the  re^employment  of  the  clerk  of  the  vendor  by  the  vendees  does  not 
render  a  sale  of  personal  property  invklid. 

Rule  as  to  Conflict  of  Evidence  Enfokced. 

Fbaudulent  Sale. — ^An  instruction  which  declares  that  if  the  sale  was  ac- 
tually made  with  the  intention  to  hinder,  delay,  and  defraud  the  cre«l- 
itors  of  the  vendor,  and  the  vendee  had  knowledge  of  such  Intention,, 
then  the  sale  was  fraudulent :  Beld,  correct. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  sufficiently  stated  in  the  opinion* 

Ellis  &  King,  for  Appellants. 

I.  There  is  no  allegation  on  part  of  defendant  of  any 
fraud,  actual  or  constructive.  Defendants  cannot  recover 
upon  that  ground.     (Kent  v.  Snyder,  30  Cal.  666.) 

II.  The  intervener  alleges  his  own  fraud  only,  or  at  least 
a  collusive  fraud,  and  is  not  entitled  to  recover.  {Allison  ▼. 
Hagan,  12  Nev.  38.) 

III.  The  representations  of  Ivancovich  could  only  be 
mere  expressions  of  opinion,  and  did  not  amount  to  fraud 
in  law.     (Banta  v.  Savage,  12  Nev.  151.) 

Wells  &  Stewart,,  iot  Respondents. 

By  the  Court,  Hawlby,  J. : 

The  plaintiffs,  claiming  to  be  the  owners  of,  and  entitled 
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to  the  possession  of,  the  entire  stock  of  merchandise,  con- 
sisting of  fruits,  vegetables,  etc.,  "in  the  store  lately  occu- 
pied by  one  C.  Yantovich,"  proceeded,  in  the  manner 
provided  by  statute  for  the  claim:  and  delivery  of  personal 
property,  to  take  possession  of  the  same. 

The  defendant,  Leopold  Stern,  as  constable  of  Carson 
township,  justifies  his  possession  of  the  property  by  virtue 
of  a  writ  of  attachment  issued  in  the  suit  of  Jacob  Tobriner 
V.  C.  Yantovich  &  Co.,  and  in  his  answer  alleges,  among 
other  things,  that  the  plaintiffs  hold  and  possess  the  prop- 
erty "wrongfully  and  unlawfully  as  against  the  rightful  and 
lawful  claims  and  possession  of  this  defendant." 

C.  Yantovich  was,  on  motion,  allowed  to  intervene  and 
unite  with  the  defendant  Stern  in  making  a  defense  to  the 
action.  In  his  plea  of  intervention  he  alleges  that,  on  the 
thirty-first  day  of  July,  1877,  he  was  the  owner  of  the  per- 
sonal property  mentioned  in  the  complaint;  that  it  was  of 
the  value  of  one  thousand  four  hundred  dollars ;  that  he  was. 
then  indebted  to  plaintiffs  in  the  sum  of  about  one  hundred 
and  thirtv  dollars,  and  to  one  Jacob  Tobriner  in  the  sum  of 
one  hundred  and  thirty-nine  dollars,  and  to  other  parties  in 
various  sums,  making  in  all  an  aggregate  of  indebtedness  of 
about  nine  hundred  dollars;  that  on  said  day  the  said 
**plaintiffs,  intending  to  defraud  this  intervener,  and  plan- 
ning and  contriving  how  they  might  defraud  him,  did  falsely 
and  fraudulently  represent  and  say  to  him  in  substance  and 
effect  that  his  creditors  were  about  to  sue  him  and  attach 
all  his  said  personal  property,  and  that  if  they  did  so  it 
would  break  up  his  business,  take  all  his  property,  and  not 
pay  all  his  debts ;"  that  plaintiffs  further  advised  him  to  sell 
said  property  to  them  to  prevent  such  suits,  and  proposed  in 
that  connection  to  buy  his  property,  on  condition  and  with 
the  understanding '  that  they,  on  receipt  of  the  property, 
would  assume  and  pay  all  his  debts,  including  that  of  Jacob 
Tobriner,  and  the^  return  the  remainder  in  value,  if  any, 
of  said  property  to  him;  that  he  believed  the  statements 
and  r^resentations  of  the  plaintiffs;  that  he  was  anxious 
to  pay  his  debts  and  to  prevent  his  property  from  being 
sold  at  a  sacrifice;  that  he  gave,  as  he  supposed,  a  bill  of 
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sale  of  his  property  to  the  plaintiffs,  "but  never  read  the 
same  or  heard  it  read ;"  that  plaintiffs,  without  making  any 
inventory  thereof,  forced  him  to  give  them  immediate  pos- 
session of  the  building  where  the  property  was;  that  they 
have  not  paid  any  of  his  indebtedness,  and  that  their  acts 
were  intended  "to  wrong,  cheat,  delay,  and  defraud  him" 
and  his  creditors,  and  "did  wrong,  dieat,  delay,  and  de- 
fraud his  said  creditors." 

The  plaintiffs  deny  these  averments,  and  claim  that  the 
intervenor  was  at  the  time  of  the  sale  indebted  to  them  in 
■the  sum  of  four  hundred  and  ninety-five  dollars;  that  the 
•sale  was  made  "for  a  good  and  valuable  consideration,"  and 
was  absolute  in  its  terms. 

The  testimonv — as  is  usual  in  cases  of  this  kind — ^was  con- 
flicting  upon  all  the  material  points. 

Special  issues  were  submitted  to  the  jury  and  the  follow- 
ing facts  were  found:  That  the  sale  was  fraudulent  "as  to 
the  creditors  of  said  Tantovich ;"  that  it  was  fraudulent  "as 
to  the  said  Yantovich ;"  that  the  value  of  the  property  was 
one  thousand  three  hundred  dollars;  that  there  was  not  a 
complete  actual  delivery  of  the  property  by  Yantovich  to 
Ivancovich,  nor  a  full  or  complete  possession  thereof  by 
them  up  to  the  time  of  the  levying  of  the  attachment  in  the 
case  of  Tohriner  v.  Yantovich,  "except  as  that  possession 
Tnay  be  modified  in  law  by  the  retention  by  the  Ivancovichs 
of  the  former  clerk  of  Yantovich ;"  that  Yantovich  in  mak- 
ing said  sale  did  not  intend  to  hinder,  delay,  or  defraud  his 
creditors;  that  Nobly,  the  former  clerk  of  Yantovich,  was 
in  the  employ  of  the  Ivancovichs,  by  re-employment  at  an 
agreed  salary,  at  and  before  the  levying  of  the  attachment, 
and  that  Yantovich,  at  the  time  of  the  sale,  was  indebted 
io  the  Ivancovichs  in  the  sum  of  four  hundred  and  ninetv- 
six  dollars  and  forty  cents. 

The  court  thereupon  rendered  judgment  in  favor  of  the 
intervenor  for  the  return  of  the  property;  that  if  return 
could  not  be  made,  "plaintiff  do  pay  to  defendant  the 
5um  of  one  thousand  dollars,"  *  *  *  the  value  as  stated 
in  plaintiffs'  complaint,  "less  the  sum  of  four  hundred  and 
ninety-six  dollars  and  forty  cents,"  amount  due  them  from 
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Yantovich.     Provision  is  also  made  for  the  payment  of  the 
Tobriner  judgment. 

Upon  this  statement  of  facts  the  several  questions  raised 
by  appellant  may  be  briefly  disposed  of: 

1.  Under  the  pleadings  it  was  proper  for  the  court  to- 
admit  the  evidence  as  to  the  alleged  fraudulent  acts  and 
intentions  of  the  plaintiffs. 

2.  The  plea  of  intervention  did  not  allege  any  fraud  on 
the  part  of  the  intervenor.  If  his  averments  and  his  testi- 
numy  in  support  thereof  were  true,  there  was  no  fraud  on 
his  part  The  position  of  appellants,  that  if  any  fraud 
existed  it  was  a  collusive,  fraud,  and  within  the  rule  an- 
nounced by  this  court  in  Allison  v.  Hagan,  12  N ev.  38,  and 
JfcCausland  v.  BaUton,  Adm'r,  Id.  195,  is  not  upheld  by  the 
pleadings  or  the  proofs. 

If  the  purpose  of  the  intervenor  .in  making  the  bill  of 
sale  of  his  property  was  to  hinder  and  delay  his  creditors- 
in  the  enforcement  of  their  claims,  or  to  secure  any  benefit 
to  himself  at  the  expense  of  his  creditors,  the  transaction 
would  be  fraudulent  under  the  statute. 

The  testimony,  however,  warrants  the  conclusion  that  hi» 
intention  was  that  the  plaintiffs  should,  on  receipt  of  the 
goods,  immediately  pay  all  his  creditors  in  full,  and  that 
the  sale  was  made  on  that  understanding.  If  so,  the  trans- 
action was  entirely  innocent 

A  debtor  has  an  undoubted  right,  under  the  law,  to  pro- 
tect his  property  from  being  sacrificed,  provided  he  does 
not  do  so  at  the  expense  of  his  creditors.  If  he  sells  his 
property  in  order  to  raise  money  to  pay  his  debts,  his  cred- 
itors are  not  defrauded,  and  this  is  what  the  intervenor 
claims  to  have  done.  There  is  nothing  to  prove  that  he 
intended  to  put  off  the  payment  of  his  debts  for  a  single 
day.  It  is  true  that  the  sale  of  his  goods  was  attended  by 
some  suspicious  circumstances;  but  he  explains  those  cir- 
cumstances in  his  testimony,  and  the  verdict  of  the  jury  is 
in  his  favor. 

3.  The  testimony  of  Chinda,  the  former  partner  of  Yan- 
torich,  as  to  the  value  of  the  stock  of  merchandise  on  the 
twoity-ninth  of  July,  1877,  with  the  testimony  as  to  the 
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average  daily  sales  about  that  time,  tended  to  corroborate 
the  testimony  of  Yantovich  and  'others  as  to  its  value  on 
the  first  day  of  August,  1877,  and  was,  therefore,  properly 
admitted.  The  plaintiffs  could  not,  in  any  event,  consist- 
gently  claim  that  they  had  been  prejudiced  by  this  testimony, 
because  the  value  of  the  property,  as  set  forth  in  the  judg- 
ment, is  the  same  as  is  alleged  in  the  plaintiffs'  complaint. 

4.  The  court  did  not  err  to  the  prejudice  of  appellants  by 
allowing  the  testimony  that  plaintiffs  had  not  paid  the  debt 
•due  from  Yantovich  to  Tobriner,  as,  upon  the  intervenor's 
statements  of  the  transactions  between  the  parties  at  the 
time  of  the  alleged  sale,  they  had  agreed  to  do.  It  tended 
to  show  a  failure  on  their  part  to  comply  with  the  condi- 
tions of  the  sale. 

5.  The  jury,  from  the  issues  found,  must  have  decided 
that  the  statements  made  by  plaintiffs  to  Yantovich  at  the 
time  of  the  alleged  sale  were  not  "mere  expressions  of 
opinion,"  as  claimed  by  appellants. 

If  plaintiffs  actually  made  the  statements  allied  and 
testified  to,  and  if  Yantovich,  believing  the  statements  to 
"be  true,  was  induced  to  part  with  his  property  under  the 
false  promise  that  plaintiffs  would  pay  all  his  debts  and 
prevent  his  property  from  being  sacrificed,  and  such  state- 
ments were  made  by  the  plaintiffs  for  the  purpose  of  mis- 
leading and  deceiving  him,  so  as  to  enable  them  to  secure 
the  possession  of  the  property  and  thereby  obtain  an  undue 
and  unfair  advantage,  the  sale  was  fraudulent  and  the  intei^ 
^enor  was  entitled  to  relief  upon  that  ground. 

6.  The  finding  of  the  jury,  that  there  was  no  delivery  and 
<;ontinued  change  of  possession  of  the  goods,  is  not  unsup- 
ported by  the  pleadings  or  proofs. 

Under  certain  circumstances  and  conditions  the  retention 
•of  a  former  clerk  in  the  same  capacity  in  which  he  had 
previously  acted  is  not  a  badge  of  fraud.  The  essential 
fact  to  be  proved,  under  the  circumstances  of  this  case,  was 
whether  or  not  there  was  an  actual  and  continued  change 
•of  possession.  If  this  was  sufficiently  shown,  then  the 
mere  fact  of  the  re-employment  of  the  clerk  of  the  vendor 
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by  the  vendees  would  not  render  the  sale  invalid.  (Oray  v. 
Svllivah,  10  mey.  417.) 

The  question  as  to  what  facts  are  necessary  to  be  proved 
in  order  to  constitute  an  actual  and  continued  change  of 
possession  is  always  more  or  less  dependent  upon  the  par- 
ticular facts  and  circumstances  of  each  case;  but  in  every 
case  the  change  of  ownership  must,  under  the  law,  "be 
open  and  unequivocal,  carrying  with  it  the  usual  marks  and 
indications  of  ownership  by  the  vendee.  It  must  be  such 
as  to  give  evidence  to  the  world  of  the  new  owner." 

There  was  a  direct  conflict  of  evidence  upon  the  question 
of  possession,  and  the  jury  upon  this  point,  as  well  as  upon 
all  others  where  there  was  a  conflict  of  testimony,  found 
the  facts  in  favor  of  the  intervenor  and  defendant  The 
record,  in  our  opinion,  as  before  stated,  contains  sufiicient 
evidence  to  support  their  conclusions. 

7.  Instruction  number  one  declares  that  if  the  sale  was 
actually  made  with  the  intention  to  hinder,  delay,  and  de- 
fraud the  creditors  of  the  vendor,  and  the  vendee  had  knowl- 
€dge  of  such  intention,  then  the  sale  was  fraudulent. 

This  instruction  is  not  erroneous.  (Qreenwell  v.  Nash, 
13  Nev.  286.) 

It  must  be  considered  in  connection  with  the  other  in- 
structions, wherein  the  court  distinctly  stated  the  claims  of 
the  respective  parties  to  the  property  in  controversy,  and 
properly  announced  the  principles  of  law  applicable  thereto. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  988.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  M.  M.  Mc- 

CORMICK,  ET  AL.,  Appellants. 

• 

^msDicnoN  OF  Scpbbme  Coubt — Chiminal  Cases — Appeal. — In  constrains 
Art  VL,  sec.  4,  of  the  constitution :  Held,  that  the  right  of  appeal 
in  criminal  caaea  is  restricted  to  cases  where  the  punishment  adjudged 
ii  a  sentence  to  confinement  in  the  state  prison,  or  to  death. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 
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The  facts  appear  in  the  opinion. 

A,  L,  Fitzgerald  and  Thomas  8.  Ford,  for  Appellants. 

The  supreme  court  has  jurisdiction  of  this  appeal.     {State 

V.  Borowsky,  11  Nev.  119.)     Defendants  were  indicted  for 
a  felony,  and  convicted  of  a  felony. 

if.  A,  Mwrphy,  Attomey-Greneral,  for  Respondent. 

The  defendants  were  sentenced  to  be  confined  in  the 
county  jail,  and  to  pay  fines.  The  judgment  of  the  court 
is  to  determine  the  character  of  the  case  for  the  purpose  of 
the  appeal.  {People  v.  Cornell,  16  Cal.  187;  People  v.  Ap- 
gar,  35  Id.  389 ;  People  v.  Applegate,  5  Id.  295 ;  People  v. 
Shear,  7  Id.  139 ;  People  v.  Vich,  7  Id.  165.) 

By  the  Court,  BL^wlby,  J. : 

The  defendants  were  jointly  indicted,  tried  and  convicted 
of  unlawfully  and  feloniously  resorting  to  a  certain  house 
in  Eureka,  "for  the  purpose  of  indulging  in  the  use  of 
opium,  by  smoking  the  same,"  contrary  to  the  provisions  of 
the  opium  act.  (Stat.  1879,  121.)  They  were  sentenced 
to  a  term  of  imprisonment  in  the  county  jail,  and  to  pay^ 
a  fine. 

The  attorney-general  moves  to  dismiss  the  appeal  on  the 
ground  that  this  court  has  no  jurisdiction. 

The  constitution  provides  that  the  "supreme  court  shall 
have  appellate  jurisdiction  *  *  *  in  all  criminal  cases 
in  which  the  offense  charged  amounts  to  a  felony."     (Art. 

VI.  sec.  4.) 

"A  felony  is  a  public  offense  punishable  with  death  or 
by  imprisonment"  in  the  state  prison.  (Criminal  Practice 
Act,  sec.  3;  1  C.  L.  1677.) 

"Every  other  public  offense  is  a  misdemeanor."  (Sec. 
4;1  C.  L.  1678.) 

The  charge  in  the  indictment  is  of  a  felony;  but  under 
the  provisions  of  the  statute  the  offense  may  be  punished 
either  as  a  felony  or  a  misdemeanor. 

The  attorney-general  contends  that  the  punishment  in* 
flicted  by  the  court  determines  the  grade  of  the  offense. 


July,  1879.]  State  OF  Nevada  v.  McCoRMicK,  849 

Opinion  of  the  Court — Hawley,  J. 

The  People  v.  Cornell,  16  Cal.  187;  and  The  People  v. 
Apgar,  36  Cal.  389,  are  cited  in  support  of  this  position. 
The  principles  decided  and  the  conclusions  reached  in  these 
cases  authorize  the  dismissal  of  the  appeal  herein,  unless, 
as  claimed  by  appellant's  counsel,  there  is  a  distinction  to 
be  drawn  by  the  change  of  the  phraseology  in  the  constitu- 
tion of  the  respective  states  that  will  warrant  a  different 
construction. 

The  constitution  of  California  gives  an  appeal  "in  all 
criminal  cases  amounting  to  felony."  The  Nevada  consti- 
tution "in  all  criminal  cases  in  which  the  offense  charged 
amounts  to  a  felony." 

We  do  not  think  there  is  any  difference  in  the  meaning  of 
the  language  used. 

If  a  defendant  is  indicted  for  grand  larceny,  the  "offense 
charged  amounts  to  a  felony,"  but  he  may,  under  the  in- 
dictment, be  only  convicted  of  petty  larceny,  which  is  a 
misdemeanor.  Could  it,  in  such  a  case,  consistently  be 
argued  that  because  the  "offense  charged"  in  the  indict- 
ment was  a  felony,  this  court  had  jurisdiction  on  appeal  ? 
We  think  not. 

A  defendant  may  be  indicted  for  an  assault  with  intent 
to  kill,  and  upon  trial  be  convicted  only  of  an  assault  and 
battery,  or  simple  assault.  In  all  such  cases  it  is  clear  to 
our  minds  that  the  judgment  appealed  from  determines  the 
^'offense  charged." 

The  same  rule  would  prevail  where  the  defendant  is  in- 
dicted for  an  assault  with  a  deadly  weapon,  with  an  intent 
to  inflict  upon  the  person  of  another  a  bodily  injury.  If 
the  defendant  is  found  guilty  of  the  offense  charged  in  the 
indictment,  he  may,  as  in  the  case  under  consideration,  be 
punished  for  a  felony  or  for  a  misdemeanor,  at  the  discre- 
tion of  the  court. 

If  punished  as  a. felony,  that  is  the  "offense  charged," 
{rom  which  an  appeal  may  be  taken.  If  punished  as  a 
misdemeanor,  that  is  the  "offense  charged,"  and  an  appeal 
win  not  lie. 

We  are  of  the  opinion  that  the  right  of  appeal,  under  the 
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constitution,  is  restricted  to  cases  where  the  punishment 
adjudged  is  a  sentence  to  confinement  in  the  state  prison^ 
or  to  death. 

In  this  case  the  judgment  appealed  from  is  a 
meanor. 

The  appeal  is  dismissed. 
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[No.  964.] 

A.  J.  BUNTING,  Appellant,  v.  THE  CENTRAL  PA- 
CIFIC RAILROAD  CO.,  Respondent,  and  MICHAEL 
HARRISON,  Appellant,  v.  THE  CENTRAL  PA- 
CIFIC RAILROAD  CO.,  Respondent. 

ACnOH  AOAIirST  BJ.1I.B0AI>   COXPANT — CONTBIBUTOBY    NSOUaBNCE — ^DAXAQEB. 

— Where  it  afflrmatlTely  appears  that  plaintiff  was  careless,  and  that 
Us  negligence  proximately  contributed  in  producing  the  injury  complained 
ot  he  is  not  entitled  to  recover  any  damages. 

Iran— Nbquobiicb — Qubstion  ow  Law. — li  a  party,  knowingly  about  to 
cross  a  railroad  track  at  a  regular  crossing  on  a  public  street  of  a  town^ 
can  hare  an  unobstructed  view  of  the  railroad,  so  as  to  know  of  the  ap- 
proach  of  a  train  a  sufficient  time  to  clearly  avoid  any  Injury  from  Ic,. 
tad  lie  falls  to  use  his  ordinary  faculties,  and  an  injury  occurs,  be  can 
not,  as  a  matter  of  law,  recover. 

btx—NBGLiGBNCB — QUESTION  OF  FACT. — If  the  view  of  the  railroad  is  so 
obstructed  by  the  act  of  the  railroad  company  as  to  render  it  difficult 
ts  Jeam  of  the  approach  of  a  train,  or  there  are  other  circumetanceH 
eslculated  to  deceive  a  party  approaching  the  track,  such  party  has  the 
right  to  presume  that  the  usual  and  proper  signals  will  be  given  by  the 
csilroad  company;  and  if  not  given,  then  the  question  whether  it  was 
negligence  on  his  part,  is  a  question  of  fact  for  the  Jury  to  determine. 

iMM— gtTDDBN  Damobb. — Where  a  party  suddenly  finds  himself  in  great  periU 
the  law  does  not  demand  the  exercise  of  the  soundest  discretion,  with- 
sat  regard  to  the,  surrounding  circumstances. 
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"When  Question  of  NKOLiavNCB  should  bb  Submitted  xo  a  Juby. — Wlien- 
ever  the  question  whether  plaintiff  was  guilty  of  contributory  negli- 
gence, whether  he  exercised  ordinary  and  reasonable  care,  is  depende&t 
upon  a  state  of  facts,  in  regard  to  which  reasonable  men  might  honestly 
differ,  the  question  should  be  submitted  to  the  Jury. 

ilDBM — Nonsuit. — Upon  a  review  of  the  testimony :  Held,  that  the  court 
erred  in  granting  a  nonsolt. 

f 

Appeal  from  the  District  Court  of  the  Second  Judicial 
^District,  Washoe  County. 

The  facte  are  stated  in  ^he  opinion*  .    '     - 

Thomas  E.  Haydon,  for  Appellants. 

I.  8olen  V.  V.  and  T.  R.  R.  Co.,  13  Nev.  106,  is  con- 
delusive  in  favor  of  appellants. 

II.  Where  a  railway  is  carried  across  a  public  highway  so 
that  those  approaching  on  the  highway  can  neither  distinctly 
see  nor  hear  approaching  trains,  the  company  is  required  ^ 
use  a  greater  d^ree  of  care  than  in  other  places.     {Richard-- 

.son  V.  N.  Y.  Gent.  R.  R.  Co.,  45  N.  Y.  846;  35  Id.  75.) 

III.  If  no  signal  be  given  at  the  crossing,  of  a  street,  a 
person  crossing  has  the  right  to  presume  the  track  clear. 
Philadelphia  and  Trenton  R.  R.  Co.  v.  Hagwn,  AH  Pa.  St. 
244;  Pittsburg,  Fort  Wayne  and  Chicago  R.  R.  Co.  v.  Dunn, 
56  Pa.  St.  280;  36  N.  Y.  132;  38  Id.  445.) 

The  bell  should  be  rung  so  long  as  there  is  danger  of  en- 
'Countering  passers-by.     {Whiton  v.  Chicago  and  N.  West. 
R.  R.  Co.  2  Bissell,  U.  S.  C.  C.  282.) 

IV.  If  the  view  of  the  track  is  obstructed  it  is  a  question 
of  fact  for  the  jury  to  determine  whether  the  injured  party 
was  guilty  of  any  negligence  in  going  upon  it.  (Artz  v. 
Chicago^  Rock  Island  and  Pacific  R.  R.  Co.  Z^  Iowa,  158.) 

V.  A  traveler  is  not  bound  to  stop  his  team  or  leave  it  to 
•go  on  to  the  track  to  see  if  a  train  is  coming;  he  has  the 

right  to  presume,  at  a  street-crossing,  that  signals  vrill 
be  given  by  bell  or  whistle,  sufficient  to  overcome  the  noise 
of  vehicles  ordinarily  passing  over  such  crossings.  (Davin 
V.  N.  r.  Cent,  and  Hud.  R.  R.  47  N.  Y.  400;  Duffy  v. 
^Chicago  and  N.  W.  R.  R.  32  Wis,  269 ;  Egan  v.  Fitchburg 
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R,  R.  Co.  101  Mass.  815;  84  N.  T.  622;  31  How  Pr.  181 ; 
Kennayde  v.  Pae.  B.  B.  Co,  45  Mo.  255;  Taber  v.  Missouri 
Val.R.B.  Co.  46  Id.  353.) 

VI.  A  railroad  company  can  not  impute  negligence  to  a 
person  if  his  want  of  vigilance  is  occasioned  by  an  omLssix)n 
of  duty  on  the  part  of  defendant.  (Penn.  B.  B.  Co.  v.  Ogier, 
35  Pa.  St  60,  1860.) 

9  0  '  ,  ^  ■ 

The. company  must  run  its  trails  .with  reference  to  the 
safety  of  persons  rightfully  on  its  tracks  {Kan.  Pac.  B. 
R.  Co.  V.  Pointer,  9  Kan.  620.) 

It  is  neglect  in  a  railway  company  to  permit  its  cars  to 
stand  upon  or  obstruct  the  view  of  public  streets.  {McOuire 
V.  Hudson  Biver  B.  B.  Co.,  2  Daly,  N.  Y.  76.) 

VII.  It  is  only  ivhere  a  question  of  fact  is  entirely  fretJ 
from  doubt  that  the  oourt  has  the  right  to  apply  the  law 
without  the  action  of  tbie  jury.  (Bernhardt  v.  Bens,  and 
Saratoga  B.  B.  Co.  32  Barb.  K.  Y.  165 ;  18  How.  Pr.  N.  Y. 
427;  19  Id.  199;  23  Id.  166;  Central  B.  M.  Co.  v.  Moore,  4 
Zabris.K  J.  824.) 

Due  care  of  a  person  may  be  inferred  from  his  ordinary  . 
habits.    (Johnson  y.  Hudson  Biver  B.  B.  Co.,  20  N.  Y.  65.) 

The  speed  of  a  railroad  in  a  town  or  city  must  be  regu- 
lated with  due  regard  to  the  sfifety  of  the  liihabitants. 
{Meyer  v.  Midland  Pacific  B.  B.  Co.  2  Kebraska,  319.) 

VIII.  The  act  of  thc^  railroad  company  after  an  accident, 
in  removing  obstructions  and  lowering  rate  of  speed,  etc, 
is  an  admidaion  of  negligence  on  their  part  at  time  of  the 
accident.  (West  Chester  and  PhU,  B.  B.  Co.  v.  McElwee, 
67  Pa.  St.  311;  2  Wharton  on  Evidence,  1081.)  . 

IX.  Where  a  person  is  startled  or  alarmed,  the  law  does 
iu)t  require  his  efforts  to  escape  to  be  regulated  by  the 
•oondest  discretion.  (Bohinson  v.  W.  P.  B.  B.  Co.  48  Cal. 
421.) 

Harvey  8.  Brown  and  W.  H.  L.  Barnes,  for  Eespondent. 

I.  In  an  action  to  recover  damages  for  an  injury  to  plain- 
tiff caused  by  an  accident  at  a  street  crossing,  the  burden 
of  proof  is  on  the  plaintiff,  not  only  to  show,  negligence  and 
misconduct  on  the  part  of  the  defendant,  but  ordinary  care 
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and  diligence  on  his  own  part.  {Lane  v.  Crombie,  12  Pick. 
176;  Oay  v.  Winter,  34  Cal.  164;  Oribble  v.  Sioux  CUy,  38 
Iowa,  390;  Lewis  v.  Baltimore  &  0.  R.  R.,  38  Md.  588; 
Johnson  v.  Tillson,  36  Iowa,  90;  Muldowney  v.  III.  R,  R.  Co,, 
Id.  465 ;  Bangor  &  Piscataquis  R,  R.  Co,  v.  Jones,  16  Pac 
L.  Rep.  29;  North  Penn.  R.  R.  Co.  v.  Heileman,  49  Pa. 
St.  60 ;  Hanover  R.  R,  Co,  v.  Coyle,  55  Id.  396 ;  Central 
R.  R.  Co.  of  N.  J.  V.  Feller,  84  Id.  228 ;  Gerety  v.  PhiL 
Wil.  £  Bait.  R.  R.  Co.,  81  Id.  274;  Gerety  v.    Phil.  WiL. 

6  Bolt.  R.  R.  Co.,  16  Am.  Ry.  164;  Grows  v.  Maine  C,  R, 
Co.,  16  Id.  S26 ;  Allyn  v.  Boston  &  A.  R.  R.  Co.,  106  Mass. 
77;  Todd  v:  Old  Colony  &  F.  R.  R.  R.  Co.,  7  Allen,  207; 
Nicholls  V.  Great  West.  R.  R.  Co.,  87  Upper  Can.  Q.  B. 
382;  Morrison  v.  Erie  R.  Co.,  56  N.  T.  302.) 

II.  The  omission  to  put  np  signboards  or  ring  bells  at 
public  crossings  even  when  required  by  statute  does  not 
render  the  company  absolutely  liable  for  injuries  to  persons 
or  property.  Evidence  of  such  omissions  merely  establishes 
the  negligence  of  the  company,  and  if  it  appears  that  the 
plaintiff's  negligence  contributed  to  the  injury,  he  can  not 
recover  and  should  be  nonsuited,  or  the  court  should  in- 
struct the  jury  to  find  for  defendant.  (Dodge  v.  Burlington 
C.R:<&  M.  R.  R.,  34  Iowa,  277;  Havens  v.  Erie  R.  Co.,  41 
N.  Y.  296;  Baxter  v.  Troy  and  Boston  R.  R.,  Id.  502;  Mo 
Grath  v.  N.  Y.  Centr.  &  H.  R.  R.,  59  Id.  470 ;  Cin.  C.  C.  £- 
I.  R.  R.  V.  Elliott,  28  Ohio,  340;  Harlan  v.  Bt.  L.,  Kansas 
C.  &  N.  R.  R.,  64  Mo.  480;  Fletcher  v.  Atlantic  &  Pac.  R. 
R.,  Id.  484;  Chicago,  R.  I.  &  Pac.  R.  R.  v.  Houston,  lO 
Chicago  L.  N.  139 ;  StacJcus  v.  N.  Y.  O.  &  H.  R.  R.  R.  Co., 

7  Hun.  560;  Gorton  v.  Erie  R.  Co.,  46  N.  Y.  660;  Butter- 
field  y.  Western  B.  R.  Co.,  10  Allen,  632.) 

III.  Where  a  person  who  is  about  to  cross  a  railroad 
track  at  a  public  crossing  could  either,  see  or  hear  an  ap- 
proaching train,  but  fails  to  lodb:  or  listen,  he  is  guilt;y  of 
negligence^  9ud  is  not  entitled  to  recover  for  injuries  caused 
by  a  collision  happening  immediately  thereafter.  {Haines  v. 
Ill  Oen.  R.  R.,  41  low^,  227;  8t.  L.  &  T.  H.  R.  R.  v. 
Manly,  68  111.  300;  Solen  v.  V.  S  T,  R.  R..Co.,  13  Nevada, 
106;  Brown  v.  MUl.  &  St.  Paul  R.  R.,  22  Minn.  165;  Pa.  JB. 
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S,  V.  Beale,  73  Pa.  St.  504;  Flemming  y.  W.  P.  R.  K,  49 
Cal.  253.) 

IV.  The  court  did  not  err  in  refusing  to  allow  the  wit- 
nesses to  give  their  opinions  as  to  the  speed  of  defendant's 
train. 

Where  opinions  of  witnesses  are  admissible  and  compe- 
tent at  all,  they  must  be  in  some  way  peculiarly  qualified 
to  speak  on  the  subject,  and  have  knowledge  not  possessed 
bv  the  mass  of  persons  of  ordinary  experience  and  intelli- 
gence. (Harris  v.  Panama  R.  R.  Co.,  3  Bos.  7 ;  Reynolds  v. 
Jordan,  6  Cal.  108;  Enright  v.  8.  F.  &  S.  J.  R.  R.  Co.,  3» 
Cal  236 ;  Hastings  v.  The  Unch  Sam,  10  Cal.  341 ;  Har- 
pending  v.  Shoemaker,  87  Barb.  270;  Page  v.  Parker,  40 
X.H.  59.) 

7.  B.  Marshall,  also  for  Respondent. 

By  the  Court,  Hawley,  J. : 

The  above  entitled  causes  were,  buy  consent  of  the  respec- 
tive counsel,  tried  together.  The  district  court  granted  a 
nonsuit 

The  statement  on  appeal  shows  that,  on  the  morning  of 
the  twefth  of  June,  1877,  at  a  regular  crossing  on  a  public 
street  in  the  town  of  Reno,  a  collision  occurred  between  the 
locomotive  of  the  defendant,  attached  to  its  regular  pas- 
senger train  of  cars,  and  a  two-horse  team  and  wagon  then 
being  driven,  or  attempted  to  be  driven,  over  the  railroad 
tracks.  The  horses  were  killed.  Each  of  the  plaintiffs  was- 
injured  and  their  property  damaged. 

There  was  suflScient  testimony  tending  to  prove  that  de- 
fendant was  negligent  in  not  ringing  its  bell  or  blowing  its 
whistle,  and  was  traveling  at  an  umislially  fast  rate  of  speedy 
to  have  authorized  the  court  to  submit  the  question  of  de- 
fendant's negligence  to  the  jury. 

If  the  defendant  was  negligent  in  these  respects  its  negli* 
gence  would  not,  under  the  principles  decided  by  this  court 
in  Solen  v.  Virginia  and  Truckee  Railroad  Company,  13  Nev. 
106,  relieve  the  ^plaintiffs  from  their  duty  or  exercising  ordi- 
nary care  and  prudence.     If  it,  therefore,  affirmatively  ap* 
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pears,  as  claimed  by  respondents'  counsel,  that,  the  plaintiffs 
were  careless,  and  that  their  negligence  'proximately  con- 
tributed in  producing  the  collision,  they  are  not  entitled  to 
recover  any  damages;  but  must  bear  the  consequences  of 
their  own  folly. 

Were  the  plaintiffs  negligent?  Did  they  use  ordinary 
care  and  prudence?  Was  the  collision  caused  by  the  im* 
proper  conduct  and  negligence  of  the  defendant ;  or,  did  the 
plaintiffs  so  far  contribute  to  the  injuries  received  by  tiieir 
own  negligence,  that  but  for  such  negligence  and  want  of 
due  care  on  their  part  the  accident  would  not  have  happened  ? 
Was  the  court  right  in  deciding,  as  a  matter  of  law,  that 
plaintiffs  did  not  exercise  ordinary  care  and  prudence;  or, 
were  the  plaintiffs  entitled  to  have  that  question  submitted 
to  the  jury  as  a  question  of  fact? 

The  authorities  which  bear  upon  these  questions  are  not 
entirely  uniform ;  yet  an  examination  of  them  clearly  shows 
that  courts  have  usually  closely  scrutinized  the  peculiar 
facts,  surroundings  and  conditions,  of  each  particular  case, 
and  the  apparent  conflict  of  the  decisions  can,  in  many  cases, 
he  readily  reconciled  by  the  difference  in  the  state  of  facts 
which  each  case  presented. 

The  testimony  in  this  case  tends  to  show  that  there  were 
passenger  and  box  cars  standing  on  the  north  side  track  that 
obstructed  the  view  of  the  main  track,  and  prevented  the 
plaintiffs  from  seeing  the  approaching  train  until  they  came 
nearly  on  a  line  with  the  side  track.  The  distance  from  the 
wagon-shop — alluded  to  in  the  testimony — to  the  north  side 
track  is  about  seventy-five  feet.  The  distance  from  the 
isouth  rail  of  the  north  side  track  to  the  north  rail  of  the 
main  track  is  twenty-one  feet  There  is  some  testimony- 
tending  to  show  that  there  were  places  between  the  wagon- 
shop  and  the  north  side  track  where  the  plaintiffs,  if  they 
had  been  looking  in  that  direction,  might  have  seen  the  ap- 
proaching train.  The  evidence  tends  to  show  that  they 
could  have  seen  the  approaching  train  before  they  crossed 
over  the  north  side  track  if  they  had  been  looking  in  that 
direction.  Some  of  the  witnesses  testified  that  if  plaintiffs 
had  stopped  for  one  quarter  of  a  minute  the  collision  would 
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not  have  occurred.  The  team  waB  constantlj  moving  from 
the  time  it  left  the  stable  until  it  arrived  at  l^e  north  side 
track.  The  wagon  did  not  make  much  noise  until  it  got  on 
the  track.  Harrison  says:  ^'The  wagon  made  a  noise,  but 
not  enough  to  dim  mj  hearing  from  anything  else.'' 

The  testimony  tended  to  show  that  defendant,  in  running 
its  passenger  train  down  the  grade  before  arriving  at  the 
crossing,  wjiere  the  collision  (occurred,  did  not  use  any 
gteam;  that  the  train  was  worked  by  air  brakes,  and  that  the- 
noise  of  the  approaching  train  was  not  near  as  great  as  if 
steam  had  been  applied. 

The  plaintiff  Bunting  testified  that  he  was  familiar  with 
the  crossing  and  with  the  trains  of  the  defendants'  cars. that 
were  running  on  the  road,  and  knew  the  time  of  their  usual 
arriwd  and  departure;  that  whenever  he  crossed  the  track, 
which  was  quite  frequently,  he  was  always  on  his  guard; 
that  on  the  morning  of  the  accident  he  left  the  stable  a  little 
after  seven  o'clock,  and  drove  directly  to  the  track  at  a  slow 
trot;  that  he  '^looked  up  the  track  and  down  and  saw 
nothing;"  that  as  he  came  near  the  north  side  track,  oppo* 
site  the  box  or  passenger  cars,  he  heard  a  rumbling  sound; 
To  quote  his  exact  language :  ''It  sounded  as  if  the  locomo* 
tive  was  moving,  and  then  I  saw  the  locomotive  was  coming,, 
and  Harrison  looked  up  and  said,  'My  God,  we  are  killed  V 
and  he  grabbed  the  lines,  and  I  struck  the  off  horse  with 
the  whip.  As  I  moved  around,  and  came  quartering  down. 
the  track,  I  hit  the  off  horse ;  then  the  train  struck  me.  I 
heard  no  sound  whatever.  It  was  just  like  the  rumbling  of 
a  train  switching  down  cars.  The  noise  I  thought  I  heard 
▼as  the  train  coming  west,  and  I.  have  often  taken  notice 
that  it  sounds  as  if  it  was  down  the  track,  passing  the 
streets  on  that  side.  When  a  train  is  coming  from  the 
vest,  and  passing  along  the  open  streets  west  of  this  main 
erossing,  the  sound  will  be  echoed  there.  I  was  almost 
snre  liiat  the  rumbling  sound  that  I  heard  was  the  lower 
locomotive  that  was  moving.  I  looked  that  way  to  see  be* 
fore  I  got  on  the  ti:ack.  I  saw  the  train  was  standing  and  I 
kept  on  going  on  a  fast  walk." 

Harrison's  testimony  i^  substantially  the  same.    He  said: 
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''^I  did  not  hear  the  train  coming.  I  looked  up  to  see  if 
there  was  a  train  coming.  I  looked  when  I  got  to  the  comer 
•of  the  blacksmith  shop.  I  did  not  see  any  train  from  there. 
I  looked  from  the  west  and  also  down.  Just  as  we  started 
to  go  ou  the  track  I  first  heard  the  sound  of  the  train. 
There  was  a  string  of  cars  as  we  started  to  go  up  on  the 
track.  As  we  crossed  I  did  not  see  any  train.  When  they 
were  within  twenty  or  thirty  feet,  right  on  top  ^f  us,  I  first 
heard  the  train.  We  could  not  move  either  way.  When  I 
saw  her  coming  through  the  string  of  cars  that  backed  up 
the  track  I  grabbed  the  lines  and  hollered  out,  ^We  are 
killed  1'  That  is  the  first  sound  I  heard.  When  I  first  saw 
the  train  the  fore  wheels  were  not  quite  on  the  first  track. 
I  was  looking  up  in  that  direction.  Most  of  the  time  I  felt 
as  if  we  could  get  across  in  the  wagon.  I  saw  nothing  to 
interfere  up  to  that  time.  To  my  knowledge  there  was  no 
signal  or  sound  of  warning  given  by  the  train." 

In  our  opinion  the  real  question,  upon  which  the  decision 
in  this  case  must  necessarily  turn^  is  whether  or  not  in  law 
the  plaintiffs'  were  bound,  in  the  exercise  of  proper  care, 
to  have  stopped  their  team  and  listened  for  the  approach  of 
the  coming  train. 

The  testimony  of  several  witnesses  is  very  positive  and 
direct  that  if  the  plaintiffs  had  stopped  at  any  point  between 
the  comer  of  the  wagon  shop  and  the  north  side  track  and 
listened,  they  could  have  heard  the  rumble  of  the  approach* 
ing  train. 

An  examination  of  the  authorities  which  we  had  occasion 
to  review  in  Solen  v.  Virginia  and  TrucJeee  Railroad  Com- 
pany, and  of  other  cases  to  which  our  attention  has  since 
been  called,  leads  us  to  the  conclusions  that  where  a  trav- 
eler, knowingly  about  to  cross  a  railroad  track  at  a  regular 
crossing  on  a  public  street  of  any  town  or  city,  can  have  an 
unobstructed  view  of  the  railroad  so  as  to  know  of  the  ap- 
proach of  a  train,  a  sufficient  time  to  clearly  avoid  any  injury 
from  it,  and  he  fails  to  use  his  ordinary  faculties  and  an  in- 
jury occurs,  he  cannot,  as  a  matter  of  law,  recover,  although 
the  railroad  company  may  also  have  been  negligent;  but, 
on  the  other  hand,  if  the  view  of  the  railroad,  as  the  cross- 
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ing  is  approadied,  is  so  obstracted  by  the  act  of  the  rail- 
road company  as  to  render  it  difficolt  or  impoesible  to  learn 
of  the  approach  of  a  train,  or  there  arc  peculiar  or  compli- 
cating circumstances  calculated  to  deceive  or  throw  the 
traveler  off  his  guard,  he  has  the  right  to  presume  that  the 
usual  and  proper  signals  of  the  approaching  train  will  be 
given  by  the  railroad  company,  and  if  they  are  not  given, 
then  whether  it  was  negligence  on  his  part,  under  the  par- 
ticular circumstances  of  the  case,  is' always  a  question  of 
fact  for  the  jury  to  determine.  Although  the  traveler,  when- 
ever so  situated  as  to  enable  him  to  do  so,  must  make  vigil- 
ant use  of  his  eyes  and  ears  in  approaching  a  railroad  traclr 
to  ascertain  if  there  is  a  train  coming,  he  is  not  always 
bound  to  stop  for  the  purpose  of  listening. 

In  Pennsylvania  R&iiroad  Company  r.  Bedle,  the  railroad 
from  '^natural  and  other  obstructions,  could  not  be  seen 
nor  the  whistle  heard,"  and  the  court  held  that  the  failure 
of  the  traveler  to  stop  before  crossing  was  ^^negligence  per 
se  and  a  question  for  the  court."     (73  Pa.  St.  504.) 

In  Flemming  v.  The  Western  Pacific  RaUroad  Company, 
the  plaintiff  was  driving  along  the  county  road,  which  was  ex- 
tremely dusty.  In  front  of  him  were  other  wagons,  * Vhich 
together  with  his  own,  raised  a  cloud  of  dust  which  was  so 
dense  that  he  could  not  see  the  railroad  track,"  and  the 
court  very  properly  held  that  ''if  his  vision  was  so  obscured 
by  dust  that  he  could  not  see  a  train  within  fifty  feet  of 
Urn,  the  most  ordinary  prudence  would  have  suggested  the 
necessity  of  stopping  his  team,  that  he  might  listen,  under 
the  most  favorable  circumstances,  to  ascertain  whether  a 
train  was  approaching." 

In  Mackay  v.  New  York  Central  Railroad,  where  the  diffi- 
culty of  crossing  the  track  had  been  caused  by  the  defend- 
ant itself  in  erecting  a  building  and  piling  up  wood  so  as  to 
entirely  obstruct  the  view,  the  court  quotes  with  approval 
the  remarks  of  the  justice  who  gave  the  opinion  at  general 
term  that  no  case  had  gone  to  the  length  of  holding  ^Hhat  a 
person  approaching  a  railroad  crossing  was  bound  to  stop 
his  team  and  wait  until  he  could  ascertain  whether  a  train 
was  coming,  or  to  leave  his  team  and  go  and  look  up  and 
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down  the  track,  or  the  law  would  hold  him"  tiegligent.  (35 
]Sr.  Y.  78.)  To  the  same  effect  am  the  subsequeat  decisions 
of  the  court  in  Davis  v.  N,  Y.  C.  &  H.  B.  R.  Co.,  47  N.  T. 
402,  and  Dolan  v.  D,  &  H.  O.  Co.,  71  N.  T.  288.) 

In  Duffy  V.  The  Chicago  and  Northwestern  Railway  Com- 
pany, the  railroad  track  approached  the  highway  through  a 
deep  cut  in  such  a  manner  as  to  prevent  a  person  approach- 
ing along  the  highway  from  the  south  from  seeing  a  train 
coming  from  the  north. until  he  came  veiry  near  the  track. 
Cole,  J.,  in  delivering  the  opinion  of  the  court,  upon  the 
queistion  of  contributory  negligence,  said;  ^^It  does  not  ap- 
pear that  the  plaintiff  was  guilty  of  tmy  carelessness  or  want 
of  care  in  approaching  the  crossing.  He  says  that  he  listened 
some  for  the  train,  but  did  not  hear  anything.  He  supposed 
the  train  from  the  north  had  passed  down,  and  he  was  looking 
out  for  the  train  from  the  south  more  than  from  the  north. 
The  track  at  the  north  was  so  obstructed  by  the  high  bank 
on  the  right  that  it  was  impossible  for  the  plaintiff  to  see 
the  train  approaching  from  that  direction,  until  he  was 
within  fifteen  feet  of  the  track.  All  the  precaution  he  could 
take  to  ascertain  whether  a  train  was  approaching  was  ta 
listen  as  he  advanced  towards  the  crossing,  unless  he  stopped 
his  team,  got  out  of  his  wagon  and  went  upon  the  track 
and  looked  north  for  the  train.  But  this  would  be  exercis- 
ing extraordinary  care  and  diligence,  greater  than  the  law- 
imposed  upon  him.''    (82  Wis.  274.) 

Some  stress  was  made  in  the  oral  argument  upon  the  fact 
that  the  plaintiffs  did  not  in  direct  terms  testify  that  they 
listened  at  all.  It  is,  perhaps,  enough  to  say  of  this  ob- 
jection, that  the  testimony  fails  to  show  beyond  controversy 
that  if  they  were  listening  they  could  have  heard  the  rum- 
bling sound  of  the  train  any  sooner  than  they  did  while 
their  wagon  was  in  motion,  and  unless  they  were  in  law 
bound  to  Stop  their  team,  their  negligence  in  this  respect, 
if  established,  would  not  necessarily  determine  that  they 
were  not  in  the  exercise  of  due  care.  But  we  think  their 
testimony,  when  fairly  considered,  clearly  shows  Uxat  they 
were  listening,  although  they  did  not,  in  direct  words,  ao 
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State.  {Ernest  r.  Hudson  Biiver  MaiirQad  Company,  39'  IS". 
T.  64.) 

It  was  also  claimed  that  the  plaintiffs  were  negligent  in 
not  stopping  their  team  at  the  north  side  track  wl^en  they 
saw  the  train  coming.  Upon  this  point  the  authorities  jus- 
tify the  statement  that  courts  are  not  inclined,  as  a  nlatter 
of  law,  to  bdd  parties  negligent  in  such  a  case  of  emer- 
gency for  not  acting  coolly  and  wisely.  (Wharton  bn  IS"^- 
ligence,  sec.  304.) 

The  plaintiffs,  after  arriving  at  the  north  side  track,  had 
no  time  for  cool  deliberation  as  to  the  best  course  to  pursue. 
The  schedule  time  for  the  passenger  train  to  a;i^riye  at  Beno 
was  seven  o'clock.  It  did  not  arrive  that  looming  until  half- 
past  seven.  The  plaintiffs  were  under  the  impression  that 
the  train  had  passed  by,  until  they  heard  the  rumbling 
sound  as  they  came  upon  the  track.  Like  the  plaintiff  in 
l^^ffy  V.  The  Chicago  and  N.  W.  R.  B.  Co,,  eupra,  they  first 
thought  the  sound  came  from  a  train  approaching  from  the 
opposite  direction,  and  looked  that  way,  and,  as  Bunting 
testifies,  when  they  saw  the  train  coming  "there  was  no 
chance  to  escape."  Certain  it  is,  that  the  situation  in  which 
plaintiffs  suddenly  found  themselves  placed  was  one  of  great 
peril  They  had  but  little,  if  any,  time  to  make  even. a  hasty 
fiurvey  of  the  field  of  danger  and -decide  correctly  as  to  their 
chances.  They  were  liable  to  be  alarmed  and  ezjcitd  and 
to  err  in  their  judgment.  The  law  in  such  cases  does  not 
demand  the  exercise  of  the  soundest  discretion  without  re- 
gard to  the  surrounding  circumstances.  {Robinson  v.  W,  P. 
R,  R.  Co.,  4^Cal.  421 ;  McGovem  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  67  K  Y,  421 ;  Moore  v.  Central  Railroad,  47  Iowa,  690 ; 
Larrabee  v.  Bewail,  66  Me.  881.) 

The  question,  therefore,  whether  plaintiffs  then,  as  well 
as  at  any  other  time,  acted  with  as  much  care  and  prudence 
as  an  ordinarily  prudent  and  reasonable  person,  in  a  fair 
and  reasonable  endeavor  to  perform  his  duty  and  avoid  dan- 
ger, would  ejEercise  under  simiiar  circumstances^  was,  in  our 
opinion,  a  question  of  fact  that  ought- to  hare  been  subnu^ 
ted  to  the  jury. 

Upon  a  careful  examination  of  all  the  testimony  in  this 
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credit;  thiat  at  said  dates  Gordon  reproBented  and  claimed 
to  be  the  own^  of  the  said  certificates;  and  the  defendants 
had  no  notice  at  any  time,  luatiJ  the  pigh^eenth  day  of  De- 
cember, 1877,  that  plaintiff  owned,  or  claimed  to  own,  said 
certificates,  or  either  of  then^^  or  that  she  had  any  interest 
in  either;  that  on  the  eighteenth  day  of  December,  1877, 
the  pluintiff  demanded  of  th^  defendants  the  possession  of 
said  certificates  of  stocky  and  ^^fex^danito  refused  to  deliver 
the  same;  that  said  certificates  of  stock  were  in  the  usual 
form  of  certificates  representing  mining  shares,  one  being 
in  the  name  of  and  indorsed  by  "Cahill  &  Co.,  trustees,^ 
the  other  in  the  name  of  and  indorsed  by  "Cope,  TJhler  & 
Co.,  trustees ;"  that  it  is  the  custom  in  the  state  of  Nevada 
and  in  the  state  of  California  to  deal  in  mining  stocks  and 
transfer  certificates  of  the  Ophir  and  other  mining  stocks 
by  indorsement  o;n  the  certificates  in  the  same  manner  as 
the  certificates  in  question  were  indorsed,  and  that  such 
custom  had  prevailed  from  the  first  of  January,  1877,  up  to 
the  present  time. 

Upon  this  state  of  facts,  we  are  of  opinion  that  the  court 
erred  in  rendering  judgment  in  favor  of  the  plaint iflf. 

The  plaintiff  having  allowed  McSweegan  and  Gordon  to 
appear  at  different  times  as  the  true  owners  of  said  certifi- 
<jates  of  stock,  with  full  power  and  conrol  over  the  prop- 
erty, to  be  exercised  in  such  a  manner  as  to  induce  innocent 
third  parties  to  deal  with  them,  or  either  of  them,  as  the 
true  owner,  is  estopped  from  asserting  her  title  to  the  same 
as  against  the  defendants,  who  had  no  knowledge  of  the  true 
state  of  the  titla 

The  rights  of  the  defendants,  as  stock-brokers,  do  not 
depend  upon  the  actual  title  or  authority  of  the  party  with 
whom  they  deal  directly,  but  are  derived  from  the  acts  of 
the  real  owner,  which  precludes  her  from  disputing,  as 
against  them,  the  existence  of  the  title  or  j^dwer  which, 
through  negligence  or  mistaken  confidence,  she  caused  or 
allowed  to  appear  to  be  vested  in  the  piLttj  who  delivered 
the  certificates  to  the  defendonts.  ' 

AH  the  authorities  cited  by  appellant  fully  sustain  this 
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position.  See  also  Moore  v.  The  Metropolitan  Naiiondl  Bcmlc, 
55  K  T.  46;  Holbrook  v.  New  Jersey  Zinc  Co.  57  K  Y. 
616.) 

The  judgment  of  the  district  court  is  reversed,  and  cause 
remanded  for  a  new  trial. 


[No.  999.] 

Ex  PABTE  L.  SIEBENHATJER. 

CoNflnucnoif  of  Statutk-^Intenvion  of  Lboislatdbx. — ^In  order  to  reacb 
tbe  Intention  of  tbe  legislature,  ppurts  may  m^ify,  restrict,  or  extend 
the  meaning  of  the  words  used  In  a  statute  so  as  to  meet  the  evident 
policy  of  the  act. 

Idim — ^Absurd  Results  shouu)  bi  Atoidbd. — ^The  meaning  of  the  words 
nay  he  sought  hy  examining  the  context;  hy  considering  the  reason  or 
fpirlt  of  the  law  or  the  causes  which  Induced  the  legislature  to  enact  It. 
The  subject-matter  and  policy  of  the  law  may  be  Invoked,  and  the  stat- 
ute should  be  so  constmed  as  to  avoid  absurd  results. 

IDKM— LzcEVSB  TAX — ^MEANING  OF  WoBD  "SoLiciTOB." — The  word  "soIlcltor** 
u  used  In  the  act  of  reincorporate  Virginia  City,  stat.  1879,  t9,  applien^ 
to  individuals  who  are  engaged  or  employed  specially  for  the  purpose  of 
soliciting  Importuning,  or  entreating  for  t^  purchase  of  goods  as  an  in- 
dependent occupation  or  business  for  a  profit  or  as  a  means  of  livelihood. 
(Hawley.  J.) 

Idem— City  Licensx  and  Cocntt  Licbnbb  mat  be  Reqcibed  fob  tbb  Samr 
BrsiHESS. — 'The  etty  of  Virginia,  under  its  charter,  may  require  a. 
license  for  carrying  on  any  trade,  business  or  profession,  although  an  act 
of  the  legislature  also  requires  a  license  to  be  taken  out  for  carrying  on 
the  same  trade,  business,,  or  profession  within  the  'county,  and  can  en- 
force a  penalty  in  ease  of  a  reftisai  to  take  out  such  license. 

OiDiKAKCE  OF  ViBGiifiA  CiTT-^LxcBNaE  TAX  Vaud. — Held,  that  the  ordi- 
nonce  of  Virginia  City,  requiring .  a  license  tax,  does  not  dlscrlminate- 
agalnst,  or  in  favor  of,  any  class  of  citizens. 

TiATBUNG  Mbbchaut  Requibbd  TO  Pat  A  LicENSB  AS  A  Mbbchakt. — Peti- 
tioner kept  a  stock  of  goods  in  San  1B*raneUeo,  California,  and  comes  to- 
Virjiflnia  City,  Nevada,  for  the  purpose  of  soliciting  orders  for  goods : 
Held,  that  tbe  city  of  Virginia  was  authorised  to  impose  and  collect  a- 
license  tax  ftom  him  as  a  merchants    <Beatty,  C.  J.,  and  Leonard,  J.)    . 

Habeas  Corpus.     The  facts  appear  in  the  opinion. 

Lewis  &  Deal,  for  Petitioflnen 

I.  The  charter  of  a  municipal  corporation  must  be  strict- 
ly oonstrned.  (Sedgwick  on  Stat  Const.  281-83.)  If 
there  be  any  doubt,  the  doubt  must  be  resolved  in  favor  of 
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the  petitioner.  (1  Dillon  on  Munia  Corp.  sec.  55  and  n.) 
The  mode  and  manner  of  taxation  must  be  strictly  followed. 
(1  Dillon  on  Munic.  Corp.  sec.  620.) 

II.  Persons  in  the  petitioner's  business  are  never  known 
as,  or  called,  solicitors.  The  court  can  not  conclude  that 
such  persons  were  intended  by  the  legislature. 

III.  The  state  or  county  under  a  state  law  collects  the 
same  kind  of  tax,  and  imposes  a  penalty  for  refusal.  The 
city  cannot  do  the  same  thing.     (28  Conn.  128.) 

IV.  The  ordinance  discriminates  against  foreign  solicit- 
ors or  goods  brought  from  without  the  city  of  Virginia,  and 
is  therefore  void.  Ward  v.  Maryland,  12  Wall.  418,  and 
authorities  cited  in  Ex  parte  Robinson,  12  Nev.  271 ;  49  Mo. 
559;  Sedgwick  on  Construction,  860,  note.) 

John  Knox  Brown  and  Wm.  Woodburn,  for  Bespendont. 

I.  The  word  "solicitor"  in  the  ordinance  is  not  used  in 
any  sense  contrary  to  the  general  meaning. 

II.  A  municipal  corporation  may  tax  the  business  of 
such  persons  as  may  have  already  obtained  license  from  the 
state  to  prosecute  their  respective  callings.  (  Wright  v.  Mayor 
of  Atlanta,  54  Ga.  645;  Simpson  v.  Savage,  1  Mo.  255; 
1  Dillon  on  Munic.  Corp.  sec.  53.) 

III.  The  ordinan<?e  applies  solely  to  persons  doing  busi- 
ness, regardless  of  their  places  of  residence.  By  coming 
within  the  town  and  acting  there,  a  person  becomes  liable  as 
an  inhabitant  and  a  member  of  the  corporation.  {Commis" 
sioners  of  Wilmington  v.  Rohy,  8  Ired.  250 ;  Commissioners 
of  Edenton  v.  Capeheart,  71  N.  C.  156.) 

Bv  the  Court,  Hawley,  J. : 

1.  Petitioner  is  a  citizen  of  the  state  of  California.  He 
came  from  Ban  Francisco  for  the  purpose  of  soliciting  orders 
from  the  merchants  of  Virginia  City,  and  did  obtain  orders 
for  merchandise,  which  orders  were  to  be  filled  in  San 
Francisco  by  petitioner  and  shipped  to  said  merchants  in 
Virginia  City.  He  testifies  that  he  and  others,  who  are 
engaged  in  this  occupation  or  business,  are  known  among 
merchants  as  commercial  or  traveling  agents,  and  are  not 
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called  solicitors.  He  was  arrested  upon  a  complaint  charg- 
ing him  with  soliciting  such  orders  without  taking  out  and 
paying  a  license  therefor  as  provided  in  section  2  of  an 
ordinance  of  Virginia  City,  which  reads  as  follows : 

"Every  person  or  firm  engaged  in  the  business  of  solicit- 
ing the  purchase  of  goods,  wares  or  merchandise  within  the 
limits  of  the  city  of  Virginia,  to  be  qent  to.  said  city  of 
Virginia  from  places  beyond  the  limi^ts^of  said  city,  or  upon 
orders  to  be  filed  elsewhere  than  in  said  city,  and  every  per- 
son bai^aining  or  selling  any  goods,  wares,  or  merchandise, 
W  sample  or  otherwise,  in  said. city,  where|  the  same  are  to 
be  sent  to  said  city  from  beyond  its  limits,  shall  be  deemed 
a  solicitor  and  shall  pay  quarterly  for  a  license  to  carry  on 
said  business,  according  to  the  monthly  receipts  or  sales  of 
such  solicitors,''  aa  set  forth  in  a  schedule. 

Section  3  of  said  ordinance  provides  that  any  person,  firm 
or  association  who  shall  be  engaged  in  said  business  without 
having  first  taken  out  a  license  therefor  shall,  iipoii  convic- 
tion, be  punished  by  a  fine  or  by  imprisonment  in  the  city 
jail,  as  therein  prescribed. 

The  authority  for  the  passage  of  said  ordinance  is  derived 
from  the  act  of  the  legislature  "approved  March  6,  1879," 
which  gives  to  the  board  of  aldermen  power  ''to  fi^  and 
collect  a  license  tax  on  and  regulate  *  ♦  *  solicitors," 
(Stat.  1879,  79.) 

The  statute  does  not  attempt  to  define  the  word  "solicit- 
ors." Lexicographers  give  it  two  meanings.  First.  One 
who  solicits,  importunes,  entreats,  or  asks  with  earnestness; 
one  who  solicits  for  another.  Second  (law.)  An  attorney 
or  advocate;  a  person  admitted  to  practice  in  courts  of 
chancery  or  equity. 

Under  the  code  and  practice  in  this  state,  the  term  solicit-, 
or  is  never  applied  to  attomeys-at-law.  It  relates  to  attor- 
neys practicing  in  the  federal  courts  in  chancery  or  equity. 
We  think  it  is  manifest  that  the  word  solicitors,  as  used  in 
the  statute,  was  not  intended  to  apply  to  attomeys-at-law. 

Counsel  for  petitioner  claim  that  its  meaning  is  too  vague, 
general,  and  indefinite  to  enable  the  court  to  determine  who 
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was  intended.  It  is  undoubtedly  true  that  the  first  defini- 
tion, as  above  given^  applies,  in  its  general  and  broadest 
sense,  to  all  persons  who  solicit  orders  or  favors  of  any 
kin4  or  character.  To  feo  apply  it  would  lead  to  manifi^d 
absurdities.  It  would,  if  so  construed,  authorize  the  mu- 
nicipality of  Virginia  City  to  fix  and  collect  a  license  tax 
upon  every  individual  who  might,  at  any  time,  he  called 
upon  to  solicit  money  for  political,  charitable,  religious,  and 
many  other  similar  purposes.  But  it  does  not  necessarily 
follow  that  we  are  boxmd  to  give  to  the  word  any  meaning 
that  would  lead  to  such  absurdities. 

Our  duty  begins  and  ends  with  determining  the  meaning^ 
intended  by  the  legislature.  If  that  can  be  ascertained  hy 
any  legal  means,  we  are  compelled  to.  so  construe  it  as  to 
give  effect  to  the  intention  of  the  legislature.  This  priiici- 
ple  is  cardinal  and  universal. 

In  order  to  reach  the  intention  of  the  legislature,  courts 
are  not  bound  to  always  take  the  words  of  a  statute  either 
in  their  literal  or  ordinary  sense,  if  by  so  doing  it  would 
lead  to  any  absurdity  or  manifest  injustice,  but  may  in  such 
cases  modify,  restrict  or  extend  the  meaning  of  the  words 
so  as  to  meet  the  plain, .  evident  policy  and  purview  of  the 
act  and  bring  it  within  the  intention  which  the  legislature 
had  in  view  at  the  time  it  was  enacted*  (Gibson  v.  Mason,  5 
Nev.  285;  Beiche  v.  Smythe,  13  Wal.  164;  Burgett  v.  Bur- 
gettj  1  Ohio,  480;  McIntyriR  y.  Ingraham,  85  Miss.  52; 
Oamp  V.  Rogers,  44  Conn.  291;  OasUmr  v.  Wairod^  83  Ills. 
178 ;  Fisher  v.  Patterson,  13  Pa.  St  838 ;  Bishop  on  SU't- 
utory  Crimes,  section  212.) 

The  meaning  of  words  used  in  a  statute,  may  be  sought 
by  examining  the  context  and  by  considering  the  reason  or 
spirit  of  the  law  or  the  caufees  which  induoed  th^  legislature 
to  enact  it.  The  entire  subject-matter  and  the  policy  of  the 
law  may  also  be  invoked  to  aid  in  its  interpretation,  and  it 
should  always  be  so  construed  as  to  avoid  absurd  results. 
(Roney  v.  BucMand,  4  Nev.  45 ;  Staie  ex  reL, Keith  v»  D,  aafid 
V.  T.  R.  Co.,  10  Id.  155;  Silver  v.  Ladd,  7  Wal.  219; 
State  V.  Judge,  12  La.  An.  777 ;  St€cte  v.  Mayor  etc. y  85  N.  J. 
L.  196.) 
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Plowden  sajs  that  the  ^^intent  of  statutes  is<  more  to  be 
regarded  and  pursued  than  the  precise  letter  of  them,  for 
oftentimes  things  whioh  are  within  the  -words  of  statutes  are 
out  of  the  purview  of  them,  which  purview  extends  no  f ur^ 
ther  than  the  intent  of  the  makers  of  the  act,  and  the  best 
way  to  construe  an  act  of  parliament  is  according  to  the  in* 
tent  rather  than  according  to  the  words.'^  (2  Plowden's 
Rep.  464.) 

Can  we,  by  applying  these  or  any  other  well-recognized 
rules  of  construction,'  ascertain  the  meaning  which  the  legis- 
lature intended  should  be  given  to  the  wcHrd  "solicitors"? 
The  evident  object  of  the  law  was  to  audiorize  the  board  of 
aldermen  of  Virginia  City*  to  fix  and  collect  a  licenae  tax 
upon  every  kind  and  character  of  business  that  might  be 
conducted  or  carried  on  within  the  corporate  limits  of  said 
city.  The  act  names  almost  every  conceivable  sort  of  occu- 
pation or  business:  "Auctioneers,  as^ayers,  barbers,  boot- 
blacks, bootmakers,  ♦  «  ^*  cobblers,  brokers,  factors^ 
*  *  *  general  agents,  *  *  *  grocery  merchants^ 
traders,  *  *  ♦  manufacturers,  *  *  *  public  criers, 
bellringers,  *  *  *  solicitors,  tailors,  *  *  *  trades- 
men, artisans,     <♦     *     *     and  stock  brokers.'^ 

What  was  meant,  in  this  conneolion,  by  the  word  "solicit- 
ors"? The  other  words  apply  to  individuals  who  conduct 
or  carry  on  some  particular  occupation  or  business.  Does 
not  this  fact  afford  a  key  which  will  imlock  and  throw  open 
the  true  meaning  and  intention  of  the  legislature  with  ref- 
erence to  the  word  "solicitors"  ?  In  my  opinion  this  word 
has  tiie  same  specific  meaning  as  the  other  words;  that  is, 
it  appjies  to  all  individuals  who  are  engaged  or  empoyed 
specially  for  the  purpose  of  soliciting,  importuning  or  ^i- 
treating  for  the  purchase  of  goods,  etc.  It  is  an  indepei^d- 
ent  occupation  or  business.  The  legislature  only  intended 
to  reach  those  persons  who  might  be  employed  in  this  par- 
ticular business  as  a  means  of  making  a  living.  The  a^ay- 
ers,  barbers,  and  bootblacks,  as  well  as  the  tailors,  mer- 
chants, and  tradesmen,  solicit  custom  in  their  respective 
callings^  but  th^y  are  only  required  to  tako  out  a  license  as 
asaayera,  fte.,  to  enable  tben>  to  ^arry  on  an^  conduct  their 
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particular  oecupation  or  biisinesis.  The  word  solicitors^  as 
used  in  the  ordinance,  does  not  Apply  to  them  fr<;an  the 
mere  fact  that  in  conducting  their  business  they  solicit  cus- 
tom from  the  public. 

In  Joyce  v.  City  of  East  8i*  LouiSj  the  charter  gave  the 
city  power  "to  license,  tax,  and  regulate  and  control  wag- 
ons and  other  vehicles  conveying  loads  in  the  city."    Joyce 
kept  a  family  grocery  store,  and  used  a  one-horse  spring 
wagon,  without  having  any  license  therelor,  ijn  delivering 
goods  sold  to  his  customers.    He  did  not  use  the  wagon  for 
hire,  nor  in  any  other  manner  than  in  the  prosecution  of 
his  business  as  a  grocery  merchant.     The  court  said  it  was 
not  intended  by  the  charter  to  fix  a  tax  upon  such  vehicles 
"^'as  should  only  be  used  by  persons  in  the  prosecution  of 
their  ordinary  private  business,"   and  that  the  true  con* 
•struction  of  the  charter  "does  not  authorize  the  licensing 
'of  all  vehicles  conveying  loads  in  the  city,  but  such,  only, 
-of  them  in  respect  to  which  it  is  proper  and  customary  with 
municipal  authorities  to  prescribe  the  rates  of  carriage,  viz., 
.those  used     *     *     *     by  conmion  carriers  in  the  citv  for 
hire."    (77  HI.  158.) 

Of  course,  if  any  person  combines  within  himself  more 
than  one  distinct  occupation  or  business,  he  could  be  com- 
pelled to  take  out  a  Uoense  for  each  occupation  or  business. 
(^Neal  V.  Commonwealth,  21  Gratt.  619,)    To  determine  this 
.question,  the  good  faith  of  the  party  may  often  be  involved. 
(Carter  v.  The  State,  44  Ala.  81.)     But  in  every  case,  it  is 
•only  the  occupation  or  business  that  is  taxed*     The  mere 
fact  that  a  clerk,  merchant  or  other  person  solicits  orders 
-or  favors  in  their  line  of  business,  does  not  necessarily  bring 
them  within  the  law  authorizing  a  license  tax  to  be  imposed 
upon  solicitors. 

The  law  means  persons  engaged  in  that  particular  class 
•of  business  for  a  profit,  or  as  a  means  of  livelihood.  (Weil 
V.  State,  52  Ala.  19 ;  CHllman  v.  State,  56  Id.  248 ;  Common- 
n?eaith  v.  Oee,  6  Gush.  179 ;  Merriam  v.  Langdon,  10  Conn. 
468.) 

.  It  may  be  admitted  that  the  legislature  did  not  select  the 
.imost  appropriate   ^ord  to  express  their   actual  meaning. 
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Traveling  merchants  or  commercial  agents  would  perhaps 
have  been  better;  but,  as  was  said  by  this  court  in  Thorpe 
V.  Schooling,  ^^he  intention  of  the  legislature  oontrols  the 
courts,"  and  "whatever  that  body  manifestly  intended,  is 
to  be  received  by  the  courts  as  having  been  done  by  it, 
provided  it  has  in  some  manner,  no  matter  how  awkwardly^ 
indicated  or  expressed  that  intention."    (7  Ner,  17.) 

Taking  a  jflain,  common-sense  view  of  the  statute,  and 
keeping  within  the  well-d^ned  canons  of  construction,  it 
seems  to  me  that  the  word  "solicitors,"  as  used  in  the  statute, 
does  apply,  and  was  by  the  legislature  ii^tended  to  apply^  to 
that  class  of  persons,  of  whom  petitioner  is  one,  whose  oc- 
cupation and  business  as  conducted  within  this  state  is  that 
of  a  solicitor,  and  that  by  virtue  of  said  act  the  board  of 
aldermen  had  authority  to  pass  said  ordinance,  and  that 
the  eonrts  are  bound  in  such  oases  to  sustain  and  enforce 
its  provisions. 

2.  The  city  of  Virginia,  authority  therefor  being  given 
in  its  charter,  may  reguire  a  license  for  conducting  or  carry- 
ing on  any  trade,  business,  or  profession  within  its  cor- 
porate limits,  although  an  act  of  the  legislature  also  requires 
t  license  to  be  tak^  out  for  conducting  or  carrying  on  the 
same  trade,  business,  or  profession  within  the  county,  and 
can  enforce  a  penalty  in  case  of  a  refusal  to  take  out  such 
license.  (1  DiUon  on  Municipal  Corporations,  sec.  53; 
Simpson  v.  Savage,  1  Mo.  359;  Ambrose  v,  Siate,  6  Ind. 
351.)  There  are  cases,  like  that  of  Souihport  v.  Ogden,  23 
Conn.  132,  cited  by  petitioner's  counsel,  where  the  offense 
consists  in  the  conmiission  of  an  act  also  prohibited  by  the 
general  law  of  the  state,  where  the  courts  have  held  that, 
hy  the  passage  of  the  general  law,  the  legislature  intended 
to  assume  the  exclusive  regulation  of  such  acts,  and  that  if 
the  by-laws  of  the  city  were  sustained,  and  if  the  prosecu- 
tion and  conviction  of  a  person  under  the  general  law  would 
not  be  a  bar  to  a  subsequent  prosecution  for  the  same  act 
imder  the  by-law,  the  consequence  would  be  that  such  per- 
son might  be  tried  and  punished  twice  for  the  same  offense, 
«nd  npon  this  reascming  the  by-laws  were  declared  invalid. 
(Jenkiiie  v.  Mayor,  86  Qa.  145 ;  T&um  of  Washington  v. 
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Opinion  of  Beatty,  C.  J.,  aod  Leonard,  J*,,  concurring. 

Hammond,  76  N.  C  .34.)  But  in  eases  like  the  present  no 
suoh  reason  or  results  follow.  If  petitioner  refuses  to  take 
out  either  a  county  or  a  city  license,  and  should  he  prosecuted 
and  convicted  in  both  cases  for  such  refusal,  he  would  not 
be  twice  convicted  for  the  same  offense.  The  conviction, 
in  each  case,  is  for  an  act  of  omission  upon  the  part  of 
petitioner.  In  one  case  it  is  his  refusal  to  take  out  a  county 
license  as  the  law  requires.  In  the  other  case  it  is  his  re- 
fusal to  take  out  a  city  license  as  required  by  the  (Mrdi* 
nance.  The  law  requiring  parties  to  take  out  a  county  license 
does  not,  in  our  opinion,  in  any  manner  conflict  with  the 
law  authorizing  the  municipality  of  Virginia  City  to  pass 
an  ordinance  requiring  such  persons  to  also  take  out  a  city^ 
license. 

We  have  not  been  referred  to  any  authority.,  and  we  do- 
not  believe  any  can  be  found,  in  opposition  to  the  views 
herein  expressed. 

The  great  weight  of  authority  seems  to  sustain  the  posi- 
tion as  stated  by  Cooley,  that  ''the  same  act  may  constitute 
an  offense  against  both  the  state  and  municipal  corporation^ 
and  may  be  punished  under  both  without  any  violation  of 
any  constitutional  principle."  (Cooley  on  Constitutional 
Limitations,  199,  and  authorities  thei'e  cited ;  Howe  v.  Treas- 
urer of  Plainfield,  37  N.  J.  L.  145.) 

3.  The  ordinance.does  not  discriminate  against,  or  in  favor 
of,  any  class  of  citizens.  It  applies  ito  all  persons,  irrespective 
of  their  place  of  residence,  who  may  be  engaged  in  the  busi- 
ness therein  designated,  within  the  corporate  limits  of  the 
city.    (Ex  parte  Bobinson,  12  Nev.  271.) 

Petitioner  is  remanded  into  custody* 

Bbatty,  C.  J.,  and  Leonard^  J.,  concurring: 

It  is  unnecessary,  in  my  opinion,  for  the  purpose  of  de- 
ciding this  case,  to  ascertain  the  meaning  of  the  word  "so- 
licitors," as  employed  in  the  amended  charter  of  Virginia 
City.  It  is  admitted'  that  the  petitioner  is  a  traveling  mer- 
chant— ^that  is,  he  keeps  a  stock  of  goods  in  San  Francisco 
and  comes  to  Virginia  City  for  the  purpose  of  •  solicitizig' 
orders.    He  carrieg  on  the  business  of  soiling  goods  in  Vir- 
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ginia  City,  and  he  is  none  the  less  a  merchaiit  doing  busi- 
ness there  beeause  he  keps  his  stock  of  goodg  in  another  state 
and  traveb  about  from  place  to  place.  The  chartecr  empowers 
the  city  of  Virginia  to  impose  a  license  tax  upon  merchants, 
and  the  dass  of  persons,  describedf  in  the  ordinance  are  mer- 
chants.  It  is  of  no  couBequence  tiiat>  the  ordinanoe  caUs  them 
^^solicitors."  If  the  city  has  authority  to  tax  them  as  mer- 
chants, it  Buty  call  them  by  any  nameitpleosee: 

Upon  the  other  points  disoussed,  I  icanetii<  in  the  opinion 
ef  Justice  Hawley,  and  I  concur  in  the  judgment; 


[No.  978.) 

THE  BANK  OP  CALIFORNIA,  Afmllaht.  t>.  W.  S. 

WHITE  BT  AL.,  BE8POin>ENTS. 

•  •  ■     I 

'WuTTBir  CoKTRAcrs — ^Wbbn  Mat  bb  Vabibd  Bt  Pabol  BriDBNCBw-^Defend- 
ants  were  jointly  liable,  under  a  written  contract,  to  H.  and  B.  for 
the  oonstmetlon  of  the  International  Hot«t.  Plaintiff  lomied  defend- 
ant White  fsertaln  money,  wbieb  V4f  noed  In  the  •eonstmction  of  aibid 
baildlnff.  and  brought  «ait  againat  all ,  th&  defendants  as  partners.  On 
the  trial,  each  of  the  defendants,  other  than  White,  was  allowed  to  tes- 
tify that  he  was  not  a  imrtner  with  the  defendant  Wbfte ;  that  he  had 
BO  acoonnC  with  plalptur,  BAd  that  be  had  nothing  tot  do ,  with  the  con- 
tract except  as  a  bondsman:  E9ld,  tbi^t  this  cridence  was  properly 
admitted. 

iBDf. — ^The  rale  that  parol  eyidettce  is  not  a^isbible  to  vary  the  terms  tU 
a  written  contract,  is  conflned  In  Its'  operatloB  to  tha^  parties  to  the  con- 
tract, their  reptesentat^TeB.  and  those  claiming  linger  them ;  it  has  no 
application  against  any  party  who  Is  a  stranger  to  the  instrument, 

lOBM — Both  Pabtibs  Must  Bb  Bouiid. — tTnless  both  parties  are  bound  by 
the  contract,  either  Is  at  liberty  to  show,  by  parol,  a  dlSereot' state  of 
fActs  from  that  sot  out  in  th«  writing. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

» 
The  facts  sufficiently  appear  in  tbe  opinion. 

Whitman  &  Woodj,  for  Appellant. 

I.  Even  under,  the '  evidence  of  def endants,  the  contract 
constituted  tliem  partners  in  the  special  enterprise  between 
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It  has  xio  applioatioQ  whatever  as  against  any  party  who 
is  a  stranger  to  the  itisltriunent,  (Gmenl.  oa  Ev.^  sec  279 ; 
Krider  v.  Laftrikf,  1  Whart*  314;  Woodman  v.  Ea^tma/n^  10 
N.  H.  359;  Edgerly  v.  Smerson,  3  Fos.  565;  Furbwh  v. 
Goodwin,  5  Id.  453;  Hughes  v.  Sandal,  35  Tex.  1^ ;  j5Zai;e 
V.  Hall  19  La.  An.  52 ;  ToZfeo^  v.  FiZiirwr,  31  Ark.  420;  Van 
Eman  v.  Stanch  field,  10  Minn^  2j65;;  Hysmum  y^  Wilke^  50 
€al.  261.) 

The  Bank  of  California  was  not  a  partjr  to  the  eontract 
and  is  not  bound  liy  it  It  wa$  at  liberty  to  show,-  if  it  had 
so  desired,  that  the  written  contract  did  not  disclose  the 
true  siatw  of  the  redpeetive  pai'ties. 

As  it  could  not  be  bound  by  the  terms  of  the.  contract, 
the  defendants  were  at  liberty  to  show  the  true  character  of 
the  transection.  Unless  both  parties  are  bouuiii,  either  is 
at  liberty  to  shdw^  by  parol,  a  different  state  of  facts  f ronai 
that  set  <yut  in  the  writing.  (BeynohU  y:,Magness,  %  Ire. 
50 ;  Venable  t.  Thompson;  11  Ala.  148 ;  Strader  v.  Lambeth, 
7  B.  Mon.  590 ;  Smith  t.  Mayikihan^^  Cal,  64;  McMaster  v. 
Insurance  Co.  of  N.  A.  55  N.  T.  234.)  ,       , 

The  ruling  of  the  court  in  admitting  the  teatiniony  of 
defendant  was  correct 

The  judgment  of  the  district  court  is  affirmed. 


[No.  901.1 

A.  M.  COHEN,  IlBspowDEicT>  v.  EUKEKA  AND  PAL- 
ISADE KAILROAD  COMPANY,  Apfbllant. 

••  • 

Acnow  AQAiMarr  nAi\.»}$p  Companx — Nonsuit — When  Should  not  bb 
Granted— -Qdbstions  op  Fact. — Plaintiff  and  his  companions  wero 
stran^ra  In  Eureka,  and  Ignorant  of  the  existence?  'of  the  defetidant*& 
railroad.  At  the  close  of  the  plalstiff^t  case^  thm  muB  htt  tpjdencfe  to 
show  that  plaintiff  could  (av«  seen  th«. train,  as  It  approached  the  cross 
tag,  In  season  to  arold  the  accident,  except  that  other  people  In  different 
localities,  near  where  the  collision  occurred,  h^ard  and  saw  the  approa«li- 
bkg  train  in  titne  to  hftv6  atoideii  the  ^ocldeot'r  ^9(4*  tbM'a  D<^iault  wna 
properly  refused.  .  ,  , 

fDBM — Rights  or  STbangkbs. — The  fact  that  plaintiff  and  iits  cotnpantona 
were  strangers  In  Bureka,  abA '41d  not  know  tbey  mere- appreaohUiff  a 
railroad  crossing,  was  an  important  fact  to  be  consldertd  by  the  Jury 
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lonr — CoNTmiBnroiT  Nboliobnce. — The  tctftlmoigr  upon  the  part  of  the  de- 
fendant tended  to  ahow  that  If  the  plaintiff,  or  any  of  his  companions, 
had  looked  and  listened,  they  could  have  seen  and  heard  the  approach- 
ing train  in  time  to  have  aTolded  the  accident :  B^ld,  upon  a  review  of 
all  the  teattaiony,  that  tha  question  whether  or  not  plaintifC  was  guilty 
of  eoatrihntory  negligence,  was  properly  submitted  to  the  Jury  as  a  ques- 
tion of  fact. 

fimmcn  Suffxciknt  to  Sustain  Ykvdict. — Rule  as  to  substantial  conflict 
of  evidence  enforced. 

RiASOMiBLi  Caxb — ^NBGLiQKifCB. — At  the  requeit  of  plaintiff,  the  court  gavff 
the  following  instruction  to  the  jury:  *'No.  4.'  Ton  are  Instructed. 
that  if  yoQ  believe,  from  the  evidence,  that  the  plaintiff,  at  or  about  the 
time  set  forth  in  the  complaint,  was  traveling  upon  the  road  which  is 
crossed  by  the  track  of  the  defendant,  and  was  exercising  reasonabTo 
care  for  his  own  safety,  and  in  attempting  to  cross  the  raltroad  track  of 
the  defendant,  the  wagon,  upon  which  the  plaintiff  was  riding,  was  over- 
tnnied  by  the  cars  of  the  defendant ;  and  that,  at  the  time  that  said  ac- 
cident occurred,  the  said  defendant  was  operating  their  said  cars  and 
locomotive  In  a  negligent  manner,  or  neglected  to  ring  the  bell,  or  blow 
the  whistle,  or  otherwise  sigaal  their  approach,  and,  by  reason  of  such 
neglect,  the  plaintiff  was  injured,  yon  will  find  a  verdict  for  the  plain- 
tiff:"    Held,  correct. 

DASAona— What  mat  bb  Considkbep. — ^The  court,  at  plaintiff's  request,  gave 
the  following  Instruction :  **No.  6.  Ton  are  in^ructed.  that  if  you 
find  for  the  plaintiff,  in  assessing  damages,  you  will  take  Into  considera- 
tion, not  only  the  cost  of  medical  treatment  and  loss  of  time  which  the 
plaintiff  has  sustained,  but  also  bodily  suffering;  and,  if  the  injury 
is  permanent,  such  damages  as  he  may  sustain  by  reason  of  such  suffer- 
ing, as  well  as  his  incapacity  for  earning  money  in  the  future:*'  H6li. 
correct. 

BlOBTS   AHD  DUTIBS  OV  TBAVBLBB  AND  OF  RAIUIOAO    COMPANT — EQUAL. ThC 

ooort  instructed  the  Jury,  **That  where  a  railroad  is  crossed  by  any 
street,  road,  or  public  highway,  the  rights  of  the  traveling  public  and  the 
railroad  company,  to  the  use  of  said  crossing,  are  equal,  and  both  partiea- 
are  bound  to  use  ordinary  care,  the  one  to  avoid  committing,  and  the- 
other  to  avoid  receiving,  an  injury :"    Held,  correct. 

iDm — Speed  of  the  Tbain. — ^The  court  instructed  the  Jury,  that  it  is  the^ 
duty  of  the  employ^  of  a  railroad  company  "to  approach  the  crossing 
at  such  rate  of  speed  as  would  enable  them  to  check  the  train,  if  neces- 
sary:**    Held,  erroneons. 

Appeai.  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  reason  given  by  the  court  for  the  refusal  of  the  fifth 
instruction  asked  by  appellant  (referred  to*  in  the  opinion) 
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was :  "That  the  law  asked  for  has  been  given  in  the  instruc- 
tions asked  for  as  modified  by  the  court." 

The  fourth  and  fifth  instructions  given  for  respondents, 
and  referred  to  in  the  opinion,  are  inserted  in  full  in  the 
head  notes. 

The  second,  twelfth,  fourteenth,  and  fifteenth  instructions 
masked  by  appellant,  read  as  follows: 

2.  "You  are  instructed  that  it  is  the  clear  duty  of  a  per- 
.son  as  he  comes  near  to  and  upon  a  railroad  crossing,  to  use 
all  proper  precauti(ms  to  avoid  injury,  and  the  least  he  can 
do  is  to  look  in  both  directions;  if  he  does  not  do  so,  and 
the  omission  contributes  to  his  injury,  he  is  guilty  of  such 
negligence  as  will  bar  his  recovery,  notwithstanding  the 
negligence  of  those  in  charge  of  the  train  in  omitting  to 
isound  the  whistle  or  ring  the  bell." 

12.  "You  are  instructed  that  it  is  the  duty  of  every  per- 
son approaching  a  railroad  track  to  look  for  and  to  see  the 
track  itself,  if  visible  to  a  person  of  ordinary  eyesight;  and 
if  you  find  from  the  evidence  that  the  accident  in  this  action 
was  primarily  due  to  the  fact  that  the  plaintiff's  driver  was 
negligent  in  looking  for  and  seeing  the  track  itself  as  he 
approached  the  crossing,  then  your  verdict  must  be  for  the 
defendant." 

14.  "You  are  instructed  that  persons  approaching  tho 
track  of  a  railroad  are  bound  to  use  their  eyes  in  looking 
for  "a.  track;  and  if  you  find  that  the  driver  of  the  plaintiff's 
wagon  did  not  see  the  track  at  all  as  he  approached  it,  if  the 
track  was  visible,  it  is  a  circumstance  indicating  such  negli 
gence  on  the  part  of  the  driver,  as  would  prevent  a  recovery 
by  plaintiff  in  this  action." 

15,  "You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  driver  of  the  plaintiff's  wagon,  and  the  wit- 
ness, Algyn,  were  engaged  in  talking  to  each  other,  as  they 
.approached  the  railroad  crossing,  and  neither  looked  nor 
listened  for  any  sign  of  approaching  danger^  nor  for  the 
track  itself,  such  conduct  is  evidence  of  negligence  sufficient 
in  itself  to  bar  a  recovery  by  plaintiff  in  this  action." 

The  district,  judge  modified  the  second,  twelfth  and  four- 
iteenth,  by  the  addition  of  the  following  sentence:     "This 
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i&  true,  provided  the  plaintiff,  or  the  driver,  knew  of  the 
existence  of  the  railroad  track,  or  it  could  be  seen  by  them, 
or  ought  to  have  been  seen  by  a  prudent  man." 

The  fifteenth  was  modified  by  addii^  the  following :  "Pro- 
vided that  the  plaintiff  or  the  driver  knew  that  the  track 
was  there,  or  it  could  be  seen  by  them  if  they  had  looked 
for  it^  or  that  there  was  no  obstructicai  which  prevented 
than  from  seeing  the  ecHning  train." 

Thomas  Wren,  Crittenden  Thornton,  and  C.  J,  Lansing, 
for  Appellant 

I.  The  evidence  was  insufficient  to  justify  the  verdict, 
and  the  court  erred  in  overruling  defendant's  motion  for  a 
nonsuit  There  is  no  substantial  conflict  of  evidence  upon 
any  material  issue.  The  rule  that  appellate  courts  will  not 
interfere  with  the  verdict  where  there  is  a  substantial  con- 
flict of  evidence  is  only  applied  where  there  is  a  real  and 
substantial  conflict  upon  material  points,  and  has  no  appli- 
cation where  the  conflict  is  more  apparent  than  real,  or  does 
not  relate  to  controlling  issues.  (Rice  v.  Cunningham,  29 
Cal.  496;  Lyie  v.  Rollins,  25  Id.  440.) 

If  the  plaintiff's  cause  of  action,  or  the  defendant's  de- 
fense, be  proved  by  a  single  witness,  who  stands  unim- 
peached  before  the  jury,  and  his  testimony  not  denied,  it 
must  be  received  as  true.  In  such  a  case,  the  court  may 
direct  the  jury  in  terms  to  find  for  one  party  or  the  other. 
(1  Phillips'  Evidence,  C.  &  H.'s  Notes,  4th  Am.  ed.  711-12 ; 
Newton  v.  Pope,  1  Cowen,  109 ;  Beekman  v.  Bennis,  7  Id.  29 ; 
Saville  V.  Lord  Famham,  2  Mann.  &  Ryland,  216 ;  Nichols 
V.  Goldsmith,  7  Wendell,  160 ;  Demyer  v.  Souzer,  6  Id.  436.) 

The  testimony  of  witnesses  apparently  inconsistent  is  al- 
ways to  be  so  construed  as,  if  possible,  to  exempt  them 
from  the  imputation  of  perjury.  (Johnson  V.  Scribner,  6 
Conn.  185;  Woodcock  r.  Bennet,  1  Cowen,  750.) 

The  testimony  of  witnesses  that  they  did  not  hear  the 
hell  is  not  entitled  to  any  weight  against  the  positive  evi- 
dence of  other  witnesses,  imless  it  appears  that  they  were 
ioc^Dg,  watching  and  listening  for  the  bell  to  ring*  (Steves 
V.  Oswego  and  Syracuse  i2»  R.  Go.  18  N.  Y«  424 ;  Culhane  v. 
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N.  Y.  C.  &  H.  B.  B.  Co.  60  Id.  187 ;  Beiseigel  v.  N.  Y.  C. 
B.  B.  Co.  40  Id.  19 ;  WiUk  v.  Hudson  Biver  B.  B.  Co.  2» 
Id.  329.) 

The  following  facts  were  established  in  this  case  beyond 
controversy : 

1.  The  plaintiff  and  his  fellow  travelers  were  riding  to* 
gether  on  a  straight  road,  in  broad  daylight,  in  the  direction 
of  a  railroad  track,  which  ran  at  right  angles  to  their  line 
of  approach. 

2.  At  any  point  within  ninety  feet  of  the  track,  the  rail- 
road was  visible  for  a  distance  of  two  hundred  and  forty 
feet  in  length,  and  was  raised  above  the  level  of  the  sur- 
rounding country,  on  an  embankment  of  from  three  to  five 
feet  in  height 

3.  Neither  the  plaintiff  nor  his  fellow-passengers  saw  the 
track,  or  looked  for  it 

4.  The  only  reasons  for  their  not  seeing  it  were  their  in- 
attention as  to  where  they  were  going,  and  talking  among 
themselves. 

5.  The  noise  of  the  approaching  train  was  distinctly  au- 
dible, heard,  in  fact,  by  others  at  ten  times  greater  distance 
from  the  train  than  the  plaintiff  and  his  companions,  and 
which  ought  to  have  been  heard  by  the  latter. 

6.  The  speed  of  the  train  was  certainly  not  more  than 
eight  miles  an  hour,  and  that  of  the  team  equally  fast 

7.  The  bell  on  the  train  was  ringing  up  to  the  instant  of 
the  accident 

If  the  first  six  of  the  facts  above  stated  are  correct,  or  if 
the  seventh  is  established,  then  the  conclusion  of  contribu- 
tory negligence  upon  the  part  of  the  plaintiff  is  unavoidable. 
Where  the  facts  are  admitted  or  established  by  uncontra- 
dicted evidence,  the  question  of  negligence  is  a  matter  of 
law  for  the  court.  (Gavitt  v.  Manchester  &  Lawrence  B.  R. 
16  Gray,  505;  Flemming  v.  Western  Pacific  B,  B.  49  CaL 
267 ;  Pittsburg  B.  Co.  v.  McClurg,  66  Pa.  St  294 ;  Beiseigel 
V.  N.  Y.  C.  B.  B.  40  N.  Y.  19 ;  Solen  v.  Virginia  and 
Truckee  B.  B.  Co.  13  Nev.  107.) 

A  person  approaching  a  railroad-crossing  must  use  his 
eyes   and  ears   to   detect   and   perceive   even   apprehended 
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peril  from  trains.  {Baxter  v.  Troy  &  Boston  R,  B.,  41  K.  Y. 
502;  Ernst  v.  Hudson  River  R.  R.,  89  Id.  61;  Wilcox  v, 
Rme,  W.  &  O.  R.  R.,  Id.  358 ;  Grippen  v.  N.  Y.  C.  R.  R., 
40  Id.  34 ;  Qaynor  v.  Old  Colony  R.  R.  Co.,  100  Mass.  208 ; 
Bvtterfield  v.  Western  R.  R.  Co,,  10  Allen,  632.) 

If  the  place  of  danger  is  visible  to  the  person  approach** 
ing  it,  such  person  cannot  eirouse  himself  upon  the  plea 
that  he  was  not  aware  of  its  existence.  A  railroad-crossing 
is  a  place  of  danger,  and  common  prudence  requires  that  a 
trateler  on  the  highway,  as  he  approaches  one,  should  use 
the  precaution  of  looking  to  see  if  a  tifain  is  approaching. 
{Allyn  y.  Boston  &  Albany  R,  R.  Co,,  105  Masa  ,77 ;  Oaynor 
r.  Old  Colony  &  N-ewport  Railway  Company,  100  Id.  208 ; 
Baxter  v.  Troy  &  Boston  R.  R.  Co.,  41  N.  Y.  502.) 

n.  The  court  erred  in  refusing  to  give  the  fifth  instruc- 
tion requested  by  defendant.  This  instruction  stated  the 
law  correctly.  {Butter field  v.  Forrester,  11  East,  60;  Gay  v. 
yiinter,  34  CaL  163 ;  Needham  v.  S.  F.  &  8.  J.  R.  R.,  37 
Id.  419;  Robinson  v.  Western  Pacific  R.  R.,  48  Id.  423.) 
There  is  no  remedy  for  an  injury  which  is  the  consequence 
of  negligence  on  both  sides.  {Wynn  v.  AUard,  5  Watts  & 
S.  524;  Simpson  v.  Hand,  6  Whar.  311 ;  Fox  v.  Glastonbury, 
29  Conn.  204.)  Where  the  negligence  of  the  two  parties  is 
contemporaneous,  and  the  fault  of  each  relates  directly  and 
proximately  to  the  occurrence  from  which  the  injury  arises, 
the  plaintiff  cannot  recover,  if  by  due  care  on  his  part  he 
might  have  avoided  the  consequences  of  the  carelessness  of 
the  defendant.  {Lucas  v.  New  Bedford  R.  R.  Co.,  6  Gray, 
64;  WaiU  v.  North  Eastern  R.  R.  Co.,  1  Ellis,  Blackburn  & 
Ellis,  719;  Robinson  v.  Cone,  22  Vt.  213;  Troy  v.  Verm^ont 
Central  R.  J2-,  24  Id.  487 ;  Birge  v.  Gardiner,  19  Conn.  507 ; 
£uUon  V.  H.  R.  R.  R.  Co.,  18  N.  Y.  248 ;  Greenland  v. 
Chaplin,  5  Exch.  243.) 

HL  The  allusion  as  to  the  rate  of  speed  in  the  third  in< 
struction  asked  by  plaintiff  was  unnecessary  and  mislead- 

I  "«■ 

j  IV.  The  court  erred  in  modifying  the  second,  twelfth^ 

fourteenth,  and  fifteenth  instructions  asked  by  defendant 
TheK  inBtmctions  simply   declared   the   legal   proposition 
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that  a  man  approaching  a  railroad  track  in  broad  daylight^ 
which  is  in  full  view  for  a  hundred  feet  before  he  reaches  it^ 
must  see  the  track.  If  he  does  not,  it  is  gross  negligence. 
Any  danger  which  is  conspicuous  must  be  seen.  An  omis- 
sion to  look  is  negligence.  To  look  and  to  see  is  an  im* 
perative  duty.  {Oilman  v.  Inhabitants,  etc,  16  Gray,  580; 
Hill  V.  Seekonk,  119  Mass.  88 ;  Fallon  v.  City  of  Boston,  5 
Allen,  38 ;  Raymond  v.  City  of  Lowell,  6  Cush.  535 ;  Cox  v* 
Westchester  Turnpike  Company,  33  Barb.  418.)  In  modify- 
ing these  instructions,  the  district  judge  confused  what  was 
clear,  and  repeated  that  which  needed  no  repetition,  ixx 
multiplying  excuses  for  the  plaintiff  which  had  no  founda* 
tion  in  the  evidence,  and  no  necessary  relation  to  the  case 
presented  to  the  jury. 

22.  3f.  Beatiy  and  O.  W.  Baker,  for  Respondent 

I.  The  evidence  is  sufficient  to  justify  the  verdict  The 
court  did  not  err  in  refusing  to  grant  a  nonsuit 

1.  A  man  driving  along  a  public  road  is  not  compelled  to 
stop  his  team  and  run  ahead  and  look  up  and  down  a  rail- 
road track  and  into  a  long  deep  cut  to  ascertain  whether  the 
train  is  coming  or  not,  although  he  may  know  that  the  track 
is  there,  and  trains  frequently  pass  the  point  where  he 
wishes  to  cross,  and  much  less  is  he  required  to  do  so  when 
he  does  not  know,  and  as  a  prudent  man  can  not  know,  that 
even  the  track  is  there. 

2.  A  railroad  company  is  compelled  by  law  to  signal  the 
approach  of  its  trains  to  a  crossing,  and  our  statute  pro- 
vides a  particular  signal  or  warning,  namely,  that  a  bell  be 
rung. 

3.  The  failure  to  ring  the  bell,  or  give  other  sufficient 
warning  under  the  peculiar  circumstances  of  this  case,  was- 
gross  negligence. 

4.  The  jury,  by  their  verdict,  decided  that  defendant 
did  not  ring  the  bell,  or  give  other  signal  of  their  approach. 

5.  If  the  bell  did  not  ring,  and  the  servant  of  defendant 
saw  plaintiff's  team  at  a  distance  of  twenty-five  feet  from  the 
track,  with  the  driver's  attention  attracted  away,  and  did 
not  use  any  endeavor  to  warn  the  plaintiff  of  his  danger^ 
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his  failnre  in  this  of  itself  is  gross  negligence  upon  the  pari 
of  defendant  snflBcient  to  entitle  the  plaintiff  to  recover* 

6.  To  warrant  this  conrt  in  ordering  a  new  trial,  it  must 
appear  that  if  defendant  had  admitted  that  the  bell  was  not 
rang,  and  no  signal  or  notice  given  of  the  approach  of  tke 
train,  plaintiff  could  not  recover. 

The  failure  to  give  any  signal  of  the  approach  of  defendr 
ant's  train  of  cars,  at  this  crossing,  was  established-  by  the- 
dear  weight  of  evidence,  and  is  fortified  by  the  verdict  of 
the  jniy,  and  dierefore  ceases  to  be  a  debatable  question  in^ 
this  court  (State  v.  Yellow  Jacket  Mining  Co.,  5  Nev.  415 ;. 
Lewis  V.  Wilcox,  6  Id.  215 ;  Longabaugh  v.  7.  &  T.  B.  R^ 
Co.,  9  Id.  802 ;  State  v.  C.  P.  R.  R.  Co.,  10  Id,  49 ;  Solen  v- 
F.  £  T.  R.  R.  Co.,  18  Id.  106.) 

The  numerous  authorities  cited  by  appellant  contain  no* 
legal  principles  in  opposition  to  the  verdixst  of  the  jury  in 
this  case. 

II.  The  third  instruction  is  not  erroneous.  The  testi^ 
inony  shows  the  crossii^  was  a  public  one.  This  justified 
the  giving  of  this  instruction.  (Kennayde  v,  W.  P.  B,  B.,. 
45  Mo.  262 ;  Delany  v.  Mil.  &  St.  P.  B.  R.,  33  Wis.  71 ;  K, 
F.  R.  R.  V.  Pointer,  9  Kan.  628 ;  Shearman  &  Redfield  on 
Negligence,  sec.  491 ;  Solen  v.  7.  £  T.  R.  JR.,  13  Nev.  106  ; 
Continental  Imp.  Co.  v.  Stead,  6  Otto  [95  U.  S.  Supreme 
Ct]  161.) 

m.  The  fifth  instruction  asked  by  defendant  was  errone- 
ous. The  principle  asserted,  that  it  must  be  shown  that  the 
plaintiff  was  free  from  negligence,  presupposes  the  necessity 
of  the  plaintiff  establishing  by  his  own  evidence  th«  absence 
of  ne^igenoe  in  himself ;  and  it  was  therefore'  properly  re- 
fuaed.  (3  Saw.  446 ;  48  Cal.  409 ;  15  Wall.  401 ;  Shearman 
k  Sedfield  on  Negligence,  sec  34 ;  16  Pa.  St.  463 ;  29 
If.  J.  Law.  644 ;  Needham  v.  S.  F.  &  8.  J.  R.  R.,  37  Cal. 
409.) 

Bf  the  Court,  Leonakd,  J. : 

Appellant  seeks,  a  reversal: of  the  judgment  in  this  case: 
First,  beeanse  of  the  refusal  of  the  court  to  nonsuit  the 
plaintiff,   upon ,  the  ground  that  .his  own  negligence   con^ 
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tributed  to  the  injiii*y  complained  of,  and  that  the  evidence 
-wad  insufficient  to  justify  the  verdict;  and  second,  upon 
^csceptions  to  the  charge  to  the  jury. 

Eespondent  was  injured  by  Appellant's  cars  while  at- 
tempting, with  a  team,  to  cross  appellant's  railroad  track  in 
the  town  of  Eureka,  and  this  action  wis  brought  to  recover 
damages  for  such  injury. 

He  recovered  judgm^at  for  one  thousand  eight  hundred 
and  seventy-five  dollars* 

This  appeal  is  taken  from  an  order  denying  appellant's 
motion  for  a  new  trial,  and  from  the  judgment. 

Before  any  witnesses  were  examined,  by  consent  of  both 
parties,  the  court  and  jury  visited  and  inspected  the  place 
of  the  accident,  at  which  time  a  train  of  oars  .was  run  over 
the  road.  All  the  material  testimony,  and  all  the  instructions 
•given,  are  contained  in  the  transcript.  A  map  of  the  scene 
•of  the  accident,  which  was  before  the  court  and  jury,  is 
not  before  us. 

The  testiitiony  given  on  behalf  of  respondent,  before  ap- 
pellant's motion  for  a  nonsuit,  showed  the  following  facts : 
On  the  morning  of  October  — ^  1877,  respondent,  witt 
two  men,  named  Algin  and  Lawrie,  the  lattet  haying  been 
his  driver,  were  riding  in  a  two^horse  covered  wagon  irom 
Eureka  to  Kuby  Hill.     The  blinds  on  the  side. of  the  wagon 
were  rolled  up.     The  driver  and  Algin  were  sitting  on  the 
front  seat,  while  respondent  was  upon  the  back  scat  .  They 
were  strangers  in  Eureka,  and  did  not  know  oi  <the  existence 
"Of  the  railroad.     As  they  approached  the  croasihg,  AJ^in 
an<f  Lawrie  were  talking,  and  none  of  them  looked  for^  or 
saw,  the  railroad  or  the  crossing.    The  horses  were  faroi&ti^ 
As  the  team  came  to  the  crossing  appellant's  train'  struck  it> 
upset  the  wagon  and  seriously  injured  res^ndent     No  one 
in  the  wagon  saw  t^e  track  until  the  oollisioiu-    The  eiigine 
was  in  the  rear  of  the  train,  which  was  running  at  about  Ms 
usual  rate  of  speed,  say  eight  miles  an  hour.    The  cscs  were 
flat,  and  were  used  for  carrying  ore  from  the  mkiea.  '  South 
^f  the  crossing  the  cars  passed  throng  a  «ftt    Neilfaer  of 
-the  persons  in  the  wagon  heard  any  befl  or  wkMje^  or  the 
moise  of  this  train.    Other  persons  differently  situated  hesard^ 
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the  train,  but  none  of  them  heard  either  bell  or  whistle. 
Respondent  testified:  "I  am  positively  certain  the  bell  was 
not  rung ;  if  so  I  should  have  heard  it."  Algin  did  not  hear 
the  bell  or  whistle,  and  said  if  the  bell  had  been  rung  they 
would  have  heard  it.  Quantrell,  who  was  working  at  Fiske's 
house,  150  feet  north  of  the  crossing,  heard  neidier  bell  nor 
whistle,  and  would  have  heard  them  had  they  been  sounded. 
Mrs.  Fiske  was  certain  the  bell  was  not  rung  or  the  whistle 
blown,  otherwise  she  would  have  heard  them.  Mrs.  Combs 
knew  the  bell  was  not  rung  or  the  whistle  blown,  or  she 
would  have  heard  them. 

The  crossing  was  made  some  time  in  1874,  or  thereabouts, 
bj  Mr.  Shaw,  president  of  the  Eureka  Consolidated  Mining 
Company,  which  built  and  then  owned  the  road.  It  was 
made  for  the  use,  and  at  the  request,  of  Mr.  Chandler,  the 
witness.  When  first  made,  it  was  not  a  public  crossing ;  as 
at  that  time  no  one  resided  on  the  west  of  the  track.  After- 
wards, however,  houses  were  built  on  that  side,  and  the 
people  used  it  as  a  crossing.  ¥or  the  accommoaation  of 
the  people,  Mr.  Shaw  changed  the  road  leading  through 
Clark  street  to  that  point,  for  the  reason  that  the  crossing 
in  question  was  more  convenient  than  the  one  where  Clark 
street  crossed. 

After  proof  of  the  above  facts  by  respondent,  appellant 
moved  for  a  nonsuit,  up^n  the  ground  before  stated,  and 
now  claims  that  the  court  erred  in  refusing  it  This  alleged 
error  may  be  summarily  disposed  of. 

In  their  brief,  counsel  for  appellant  say : 

"We  do  not  contend  that  the  burden  of  proof  devolves 
npon  the  plaintiff  to  show  diligence  or  freedom  from  negli- 
genoe.  But  if,  upon  the  whole  evidence,  all  care,  diligence, 
heedfulness,  vigilance,  and  caution  appear  to  be  lacking,  the 
plaintiff  can  not  recover."  It  can  not  therefore,  be  claimed 
that  appellant  was  entitled  to  a  judgment  of  nonsuit,  if  a 
prima  facie  case  of  negligence  on  its  part  was  clearly  estab- 
lished, unless  respondent's  evidence  also  showed  that,  by 
his  own  negligence  or  want  of  ordinary  care  and  caution, 
he  so  far  contributed  to  the  injury  complained  of,  that  but 
for  such  negligence  or  want  of  care  and  caution,  the  injury 
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would  not  have  happened.     {Solen  v.  F.  £  T.  R.  B.  Co.,  IS 
Nev,  126-128.) 

That  the  testimony  given  for  respondent  showed  that  no 
bell  was  rung  or  whistle  blown,  cannot  be  doubted.  Un- 
der the  statute,  a  failure  to  ring  the  bell  for  a  distance  of  at 
least  eighty  rods  from  the  place  where  the  railroad  crosses 
any  street,  road,  or  highway,  is  negligence  per  se.  It  is  true 
that  one  or  two  of  respondent's  witnesses  merely  said:  ^^I 
did  not  hear  the  bell,"  while  the  rest  said,  either,  "I  did  not 
hear  it,  but  if  it  had  been  rung  I  should  have  heard  it;"  or 
"I  am  positive  that  it  did  not  ring ;  if  it  had  I  should  have 
heard  it;"  but  the  witnessies  were  in  position  to  hear,  and 
their  testimony  was  just  as  positive  as  such  testimony  can 
ever  be.  It  was  just  as  positive  as  it  would  have  been  had 
it  not  been  fortified  by  the  statement,  ^'if  it  had  been  rung 
1  should  have  heard  it."  It  was  much  more  than  a  mere, 
"I  did  not  hear."  No  honest  witness  could  have  testified 
as  several  did,  without  saying  in  substance :  ^^The  bell  was 
not  rung.  My  reasons  for  so  testifying  are,  that  it  could 
not  have  been  rimg  without  my  hearing  it,  and  I  did  not 
hear  it."  What  has  been  said  in  relation  to  the  ringing  of 
the  bell  is  equally  true  of  the  blowing  of  the  whistle.  Two 
witnesses  were  just  as  positive  that  the  latter  was  not  blown 
as  they  were  that  the  first  was  not  rung. 

A  prima  facie  case  of  negligence  on  the  part  of  appellant 
was  clearly  established,  and  damages  resulting  from  the  ac- 
cident were  shown  by  respondent's  testimony.  It  now  re- 
mains to  be  considered  whether  or  not  respondent's  testi- 
mony also  showed,  by  clear  and  undisputed  facts,  such  con- 
tributory negligence  on  his  part^  that  he  should  not  recover. 

When  he  rested,  there  was  no  evidence  tending  to  show 
that  any  portion  of  the  railroad  was  visible  to  a  person  ap- 
proaching the  track  in  a  wagon  from  the  east,  or  that  re- 
spondent and  his  driver  could  have  seen  any  portion  of  it^ 
before  they  did,  if  they  had  looked  for  it.  Proof  that  re- 
spondent and  his  driver  did  not  look  for  or  see  the  railroad, 
without  also  showing  that  they  could  have  seen  it  if  they 
had  looked,  did  not  tend  even  to  prove  contributory  negli* 
genoe. 
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Nor  was  there  any  evidence  that  respondent  oould  or 
should  have  seen  the  train,  as  it  approached  the  crossing, 
in  season  to  avoid  the  accident.  Other  people  in  different 
localities  saw  it  before  it  reached  the  crossing ;  bnt  that  fact 
did  not  tend  to  show  that  respondent  could  or  should  have 
seen  it;  other  persons  differently  situated  heard  the  train; 
bnt  there  was  no  evidence  that  plaintiff  could  or  should 
have  heard  it.  Besides,  it  was  in  proof  that  the  engine  was 
in  the  rear  of  the  train  as  it  was  approaching  the  crossing 
through  the  cut  Under  such  circumstances,  especially  in 
view  of  the  further  fact  that  respondent  and  his  companions 
were  strangers  and  ignorant  of  the  existence  of  the  railroad, 
it  was  for  the  jury  to  decide,  from  all  the  facts  and  circum- 
stances, whether  or  not  respondent  contributed  to  his  in- 
jury. Commonwealfh  v.  Fitchhurg  R,  B.  Co.,  10  Allen,  191, 
192;  Solen  V.  &  T.  R.  R.  Co.,  supra;  Bunting  v.  Central 
Pacific  R.  R.  Co.,  recently  decided  by  this  court. 

The  motion  for  a  nonsuit  was  properly  denied.  But  it  iff 
contended  that  the  evidence  is  insufficient  to  justify  the  ver- 
dict, because  the  whole  evidence  shows  that  the  appellant 
was  not  negligent  and  that  respondent  wa^.  It  is  conceded 
that  the  proof  of  the  latter  consists  only  in  the  omission  of 
respondent  and  his  companions  to  see  the  track,  if  it  was 
visible.  To  contradict  the  claim  of  negligence  on  its  part, 
appellant  introduced  a  witness,  who  was  riding  on  the  cow- 
catcher of  the  locomotive  at  the  time  of  the  accident,  the 
engineer  in  charge  of  the  train,  and  two  brakemen  upon  the 
^me.  They  all  testified  that  the  bell  was  rung  for  a  great- 
er distance  than  the  statute  requires.  The  engineer  stated 
lliat  he  did  not  sound  the  whistle,  while  one  brakeman  tes- 
tified that  it  was  sounded. 

Upon  the  whole  testimony  in  relation  ot  the  ringing  of 
tbe  bell,  or  giving  other  signal,  little  need  be  said.  First, 
there  was  much  to  sustain  the  verdict  upon  this  point ;  and, 
second,  there  was  a  substantial  con£yLct  of  testimony  upon 
this  material  issue.  Unless  it  shall  appear  that  the  court 
erred  in  its  instructions  to  the  jury,  we  shall  consider  ap* 
pellant's  negligence  established  by  the  verdict 
We  now  come  to  the  question  of  respondent's  omission  to 
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see  the  track.     Can  this  court  say  from  the  whole  case  as 
presented,    as   a  question  of  law,   that  the   omisaion   was 
such  negligence  on  his  part,  that  he  ought  not  to  recover, 
although  it  he  true  that  appellant's  negligence  is  fully  es- 
tablished ?    There  is  no  proof  or  pretense  that  the  track  in 
the  cut  or  the  train  when  passing  therein,  could  have  been 
seen  by  respondent.    It  was  only  fifteen  feet  from  the  north 
end  of  the  cut  to  the  crossing.     But  it  is  contended  that 
respondent  ought  to  have  seen  eighty  yards  of  the  track 
north  of  the  cut  which  was  in  sight.     Mr.  Bock,  a  civil  en- 
gineer, testified  as  follows  for  appellant :    *    *    *    "I  made 
the  map  of  the  scene  of  the  accident  which  is  now  on  the 
blackboard   (in  court).     It  was  made  by  actual  measure- 
ment by  myself,  and  is  correct.     *     *     *     The  road  laid 
down  on  the  map  which  crosses  the  railroad  track  from  the 
«ast,  is  the  road  on  which  plaintiff's  wagon  came  up  to  the 
-crossing.     This  road,  as  laid  down  on  the  map,  is  about 
•severity-five  or  eighty  feet  long,  and  is  slightly  np  hill  all 
the  way.    This  road  crosses  the  track  very  nearly  at  a  right 
angle.    *    *    *    From  the  mouth  of  the  cut  running  north, 
the  track  is  in  sight  for  nearly  eighty  yards.    It  is  upon  an 
embankment  of  an  average  height  of  three  to  five  feet.    It  is 
in  sight  for  that  distance  from  any  point  on  the  road  com* 
ing  from  the  east  as  you  approach  the  trade."     Upon  the 
above  testimony,  which  was  uncontradicted  by  any  evidence 
given  in  courts  counsel  for  appellant  claim  that  this  court 
should  declare,  as  a  question  of  law,  that  respondent  was 
guilty  of  contributory  negligence,  and  cannot  recover.    This 
is  the  interesting  portion  of  the  case;  but  we  entertain  no 
doubt  as  to  our  duty.    This  case,  like  all  others  of  its  kind, 
must  be  decided  upon  its  own  facts  and  all  the  circum- 
stances surrounding  it.     That  a  case  might  arise  where  a 
stranger  crossing,  or  attempting  to  cross,  a  railroad  track 
at  a  regular  crossing,  would  be  deemed  negligent  in  failing 
to  see  the  track,  is  undoubtedly  true.    Is  this  audi  a  case  ? 
We  are  referred  to  Allyn  v.  Boston  and  Albany  Railroad 
Company  as  an  authority  in  -favor  of  the  proposition  that  it 
is.    In  that  case,  the  plaintiff  and  a  companion  were  ridings 
in  the  daytime,  in  an  open  wagon  at  the  time  of  the  acci- 
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dent  The  highway  over  which  they  had  driven  ran  for  a 
mile  or  more  nearly  parallel  with  the  railroad,  which  for 
most  of  the  distance  was  plainly  visible  from  it.  As  the 
crossing  was  approached,  the  highway  bent  a  little,  and  in 
order  to  crofis  the  railroad,  rose  four  and  a  half  feet.  The 
ascent  commenced  twenty  feet  from  the  railroad  track,  and 
the  track  and  the  usual  sign  over  the  railway  were  visible 
for  five  rods  or  more  before  the  railroad  was  reached.  Ac- 
cording to  the  plaintiff's  own  testimony,  he  could  look  up 
the  railroad  track  towards  the  west  (the  direction  from 
which  the  train  which  caused  the  injury  came),  and  there 
was  nothing  to  intercept  the  view.  As  they  approached 
the  rise,  their  horse  was  going  at  a  moderate  trot,  and  when 
they  ascended  the  rise  he  walked.  Plaintiff  did  not  see 
where  they  were  until  the  horse  had  got  onto  the  track. 
He  did  not  look  up.  Upon  that  state  of  facts  the  court 
held,  that  the  jury  should  have  been  instructed  that  the 
plaintiff  could  not  recover,  and  said :  "There  is  nothing  in 
the  evidence  to  show  any  excuse  for  the  neglect  to  ascertain 
whether  a  train  was  approaching.  The  fact  that  the  plain- 
tiff  did  not  know  that  there  was  a  railroad  there  is  no 
admissible  excuse,  because  it  is  obvious  that  any  man  who 
had  his  sight  and  used  it,  must  have  seen  that  he  was  ap- 
proaching a  railroad  crossing.  If  the  plaintiff  did  not  see 
it,  it  shows  conclusively  that  he  was  not  using  the  circum- 
spection and  care  which  every  prudent  man  does,  and  is 
a  traveler,  using  ordinary  care,  could,  in  the  daytime,  and 
with  nothing  to  interfere  with  his  vision,  get  upon  this  rail- 
road crossing  without  seeing  it."     (105  Mass.  77.) 

It  should  be  remarked  that  Massachusetts  is  one  of  the 
few  states  which  hold  that  the  burden  of  proof  is  upon  th^ 
plaintiff  to  show  ordinary  care  and  caution  on  his  part,  as 
well  as  negligence  upon  the  part  of  the  defendant.  But 
aside  from  that  fact,  there  are  marked  differences  between 
the  facts  of  that  ^ase  and  this.  There,  the  plaintiff  had 
driven  a  mile  or  more  nearly  parallel  with,  and  in  plain  sight 
of,  the  railroad.  Alongside  the  track  there  was  the  usual 
Bgn  over  the  highway,  which  was  visible  for  five  rods  or 
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more  before  the  railroad  was  reached.  There  was  nothing 
to  intercept  plaintiffs  view  if  he  looked  np  the  track  in  the 
direction  from  which  the  train  came.  Here,  it  is  not 
claimed  that  respondent  ought  to  have  seen  more  than 
eighty  yards  of  the  track,  and  that  only  while  he  was 
traveling  on  a  trot,  eighty  or  ninety  feet.  If  his  horses 
were  traveling  four  miles  an  hour,  he  was  little,  if  any, 
more  than  fifteen  seconds  in  sight  of  the  track  before  the 
accident  occurred.  Besides,  witness  Rock  stated  that  the 
eighty  yards  of  track  in  sight  were  built  upon  an  embank- 
ment of  an  average  height  of  from  three  to  five  feet.  The 
road  leading  to  the  crossing  is  slightly  up  hill.  Under  such 
circumstances  the  track  proper  might  not  have  been  plainly 
in  sight,  even  for  the  whole  length  of  time  above  stated. 
Again,  Rock  testified  that  the  wagon  road  from  the  east  wa3 
^'nearly  at  a  right  angle"  with  the  railroad,  but  it  does  not 
appear  how  nearly.  The  map  used  on  the  trial  is  not  be- 
fore us,  and  the  expression  of  the  witness  is  indefinite. 
So  far  as  we  know,  it  departed  so  much  from  a  right  angle, 
that  respondent  would  have  been  compelled  to  turn  his  head 
in  order  to  see  the  track  that  was  visible.  In  Richardson  v. 
New  York  Ceniral  Railroad  Company,  45  N.  T.  850,  it  is 
said:  "The  defendant,  again,  by  its  own  act,  caused  this 
injury,  in  its  erection  of  the  watch-house,  now  not  used, 
but  preventing  the  traveler  from  seeing  the  train,  which  he 
otherwise  might.  That  it  obstructed  this  traveler's  view  is 
found  by  the  referee.  That  it  caused  the  injury  may  be 
fairly  inferred,  as  nothing  could  be  seen  as  he  approached 
the  track  *owing  to  the  formation  of  the  ground  and  the 
situation  of  the  watch-house.'  There  was  a  map  at  the  trial 
in  evidence,  and  none  is  produced  here.  Presumptions  are 
in  favor  of  aflSrming  a  judgment.  Error  is  not  presumed. 
If  there  were  doubts  on  this  point,  in  the  absence  of  the 
map,  the  presumption  is  against  error."  Respondent  had  jsl 
right  to  travel  on  that  road  and  to  trSt  his  horses  at  a' 
reasonable  rate  of  speed ;  and  as  a  stranger,  he  was  justified 
in  acting  upon  the  presumption  that  if  there  was  a  railroad 
in  the  vicinity,  the  bell  would  be  rung  for  a  distance  of  a 
quarter  of  a  mile  before  any  railroad  crossing.    He  was  not 
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obliged  to  be  looking  out  for  railroad  tracks  simply  because 
there  happened  to  be  one  there;  but  he  was  cAliged  to  see 
it,  and  seeing  it,  to  act  accordingly,  if  a  man  of  ordinary 
care  and  watchfulness  in  like  situation  would  have  seen  it, 
or  ought  to  have  seen  it,  in  season  to  aVoid  the  accident. 

Allyn  V.  Boston  &  Albany  Railroad  Company,  supra,  is 
the  only  case  to  which  our  attention  has  been  called,  or  which 
we  have  been  able  to  find,  wherein  the  effect  of  ignorance  of 
the  existence  of  a  railroad  by  the  injured  party  has  been  dis- 
cussed. But  there  are  many  cases  which  recognize  the  plain* 
tiff's  knowledge  of  the  location  of  the  road,  or  of  defects  in 
a  highway,  as  an  important  fact  to  be  considered. 

"The  mere  fact  that  a  traveler  is  familiar  with  the  road, 
and  knows  of  the  existence  of  a  defect  therein,  will  not  im- 
pose upon  him  the  duty  to  use  more  than  ordinary  care  in 
avoiding  it.  Such  knowledge  is  a  circumstance,  and  per- 
haps a  strong  circumstance;  but  it  should  be  submitted, 
with  the  other  facts  of  the  case,  to  the  jury,  for  them  to 
determine  whether,  with  such  knowledge,  the  plaintiff  exer 
cised  ordinary  care  to  avoid  injury.''  (Shearman  and  Red- 
field  on  Neg.,  sec.  414.) 

In  Smith  v.  City  of  LoweU,  6  ADen,  40,  the  court  instruct- 
ed the  jury  that  the  care  required  of  travelers  must  be  such 
as  ordinary  persons,  in  the  ordinary  exercise  of  their  facul- 
ties, are  accustomed  to  use,  and  must  be  adapted  to  the  par- 
ticular circumstances  of  each  case ;  that  the  jury,  and  not  the 
court,  must  determine  what  circumstances  were  proven,  and 
must  also  determine,  in  the  exercise  of  their  practical  judg- 
ment, what  degree  of  care  was  made  reasonable  by  these 
circumstances;  that  if  the  plaintiff  was  accustomed  to  pass 
over  the  place  in  question,  and  was  well  acquainted  with  it, 
they  should  take  these  facts  into  consideration,  and  deter- 
mine whether,  on  account  of  them,  she  ought  to  have  used 
increased  care,  or  to  have  avoided  the  place  altogether.  The 
supreme  court  sustained  the  instructions  fully  and  said: 
"These  things  were  rightly  left  to  the  jury,  with  the  in- 
struction that  the  care  required  in  the  plaintiff  was  such  as 
the  condition  of  the  street  and  her  knowledge  of  it  made 
reasonable  care  under  the  circumstances." 
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And  866  further:  Smith  and  wife  v.  The  City  Qf  8t,  Jo- 
seph, 45  Mo.  449;  Frost  v.  Inhabitants  of  WaUham,  12 
Allen,  85 ;  Clark  v.  The  City  of  Lockport,  49  Barb.  580 ; 
Read  v.  Northfield,  13  Pick.  98 ;  Machey  v.  New  York  Cen- 
tral Railroad  Company,  27  Barb.  633,  et  seq»j  Dickens  v. 
New  York  Central  Railroad  Company,  1  Keys,  27 ;  Sheffield 
V.  Rochester  a/nd  Syracuse  Railroad  Company,  21  Barh. 
342;  Gilm4in  v.  Inhabitants  of  Deerfield,  15  Gray,  581; 
Flemmvng  v.  W.  P.  R.  R.  Co,  49  Cal.  267 ;  Snow  v.  Housa- 
tonic  Railroad  Company,  8  Allen,  460. 

There  may  be  a  defect  in  b^  public  road,  and  if  a  traveler 
knows  of  its  existence,  he  must  use  ordinary  care  to  avoid 
it,  although  it  is  invisible.  Such  defect  may  be  readily 
seen  by  one  having  knowledge  of  its  whereabouts,  when  an 
ordinarily  careful  man,  if  a  stranger,  might  not  see  it  in 
season  to  avoid  an  accident.  No  traveler  sees  every  object 
in  plain  view  the  first  time  he  passes  through  a  strange 
country.  Under  the  circumstances  of  this  case,  we  think 
the  fact  that  respondent  and  his  companions  were  strangers 
in  Eureka,  and  did  not  know  they  were  approaching  a  rail- 
road crossing,  was  an  important  fact  to  be  considered,  with 
others,  by  the  jury,  under  proper  instructions;  and,  we  can 
not  say,  as  a  question  of  law,  that  respondent  was  guilty  of 
contributory  negligence,  which  should  bar  his  right  of  re- 
covery for  any  injury  occasioned  by  appellant's  negligenise. 

Exceptions  to  the  charge  to  the  jury  remain  to  be  con- 
sidered. We  have  carefully  examined  all  the  instructions^ 
and  are  satisfied  that,  with  the  exception  of  the  third,  givon 
for  respondent,  they  correctly  state  the  law,  unless  it  be 
true  that  appellant's  eighth  instruction  is  too  favorable  to 
it.  But  upon  the  latter  question  we  express  no  opinion  at 
this  time.  The  fifth,  requested  by  appellant,  was  properly 
refused,  for  the  reason  given  by  the  court;  the  fourth  and 
fifth,  given  for  respondent,  were  correct,  and  the  second, 
twelfth,  fourteenth  and  fifteenth,  given  for  appellant,  were 
correct  as  modified  and  given.  Without  the  modifications 
made  the  jury  would  have  been  told  that  it  was  respondent's 
duty  to  see  the  track  itself,  and  to  look  both  ways  and 
listen  for  any  train,  although  neither  himself  nor  his  driver 


Oct  1879.]        Cohen  v.  E.  &  P.  R.  R  Co.  .  898 


Opinion  of  tbe  Coort — Leonard,  J. 


knew  they  were  approaching  a  railroad  track,  or,  as  ordi- 
narily careful  travelers,  ought  to  have  known  it  or  seen  the 
track.  Such  is  not  the  law.  Certainly,  appellant  cannot 
complain  because  the  court  informed  the  jury  that  it  was 
negligent  if  it  failed  to  ring  the  bell  or  blow  the  whistle,  or 
otherwise  signal  the  approach  of  the  train.  The  test  of 
Diligence  adopted  by  the  court  was  more  favorable  to  ap- 
pellant than  it  would  have  been  had  it  been  limited  to  a 
failure  to  comply  with  the  statute  by  ringing  the  belL 

The  third  instruction  given  for  respondent  is  as  follows: 
'Ton  are  instructed  that  where  a  railroad  is  crossed  by  any 
street,  road,  or  public  highway,  the  rights  of  the  travel- 
ing public  and  the  railroad  company  to  the  use  of  said  cross- 
ing are  equal,  and  both  parties  are  bound  to  use  ordinary 
care,  the  one  to  avoid  committing,  and  the  other  to  avoid 
receiving,  an  injury.  For  this  purpose,  it  is  the  duty  of 
the  employes  of  the  company  to  give  sufficient  signal  of 
the  approach  of  the  train,  by  ringing  the  bell,  sounding 
the  whistle,  or  otherwise,  and  to  approach  the  crossing  at 
such  rate  of  speed  as  urill  enable  them  to  check  the  train 
if  necessary;  and  if  you  find  from  the  evider^ce  in  this  case 
that  the  defendant  failed  to  exercise  the  degree  of  caviion  as 
above  specified,  and  an  accident  occurred,  by  which  plaintiff 
was  injured,  you  will  find  a  verdict  for  plaintiff,  provided 
the  plaintiff  was  free  himself  from  negligence/* 

The  italics  are  ours. 

The  first  objection  made  to  this  instruction  is,  that  it  was 
error  to  charge  that  the  rights  of  the  traveling  public  and  the 
railroad  company  to  the  use  of  the  crossing  were  equal. 

The  case  shows  that  the  crossing  was  put  in  about  three 
years  before  the  trial,  by  Mr.  Shaw,  President  of  the  Eureka 
Consolidated  Mining  Company,  which  built  and  then  owned 
the  road,  for  the  private  use  of  N.  A.  Chandler.  After- 
wards it  became  a  public  crossing,  and  was  generally  used 
bv  the  public.  In  fact,  Mr.  Shaw  changed  the  road  lead- 
ing through  Clark  street  to  that  point,  because  the  latter 
was  more  convenient  as  a  crossing  than  where  Clark  street 
then  intersecfted  the  railroad.  There  was  no  testimony  on 
the  part  of  the  appellant  tending  to  show  that  the  crossing 
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was  used  by  the  public  without  its  consent,  or  that  it  ever 
forbade  its  general  use.  Under  such  circumstances,  re- 
spondent was  not  a  wrong-doer  in  passing  or  attempting  ta 
pass  over  the  track.  He  had  the  same  right  to  pass  over 
the  crossing  that  the  railroad  had  to  run  its  cars.  {Solen  v. 
F.  £  T.  B.  R,  Co,  13  Nev.)  Of  course,  in  one  sense,  traina 
have  the  superior  right  of  way  in  the  use  of  public  cross- 
ings; that  is  to  say,  travelers  in  other  vehicles  are  bound 
to  yield  the  way  to  the  train,  if  one  must  stop,  because  it 
is  but  reasonable  and  just  that  the  vehicle,  which  can  halt 
with  comparative  ease  and  safety,  shall  do  so.  But  in  every 
othef  sense,  the  rights  of  appellant  and  respondent  to  the 
use  of  the  crossing  were  equal. 

It  is  also  urged  that  the  court  erred  in  instructing  the 
jury  that  the  employes  of  appellant  were  bound  to  give 
sufficient  signals  of  the  approaching  train  by  ringing  the 
bell,  etc.,  and  to  approach  the  crossing  at  such  rate  of  speed 
as  would  enable  them  to  check  the  train,  if  necessary. 

We  think  the  court  erred  in  'giving  the  last  part  in  rela- 
tion to  the  rate  of  speed  when  approaching  the  crossing, 
and  that  there  is  nothing  in  other  portions  of  the  instruc- 
tions to  correct  the  error  or  mitigate  the  evil.  The  instruc- 
tion informed  the  jury  that  appellant  was  negligent  if  it 
failed  to  ring  the  bell,  etc.,  and  to  approach  the  crossing, 
as  stated.  In  other  words,  they  were  told  that,  even  though 
the  bell  was  rung,  or  other  signal  given,  still  appellant  was 
guilty  of  negligence,  if  its  train  did  not  approach  the  cross- 
ing at  such  rate  of  speed  that  it  could  be  checked  if  neces- 
sary. They  were  told  that  if  appellant  failed  to  exercise 
the  degree  of  caution  specified;  that  is  to  say,  if  it 
failed  to  approach  the  crossing  as  stated,  and  also  to  ring 
the  bell,  or  give  other  signal,  then  their  verdict  must  be  for 
the  respondent,  provided  the  latter  was  free  himself  from 
negligence. 

The  jury  were  justified  in  understanding  from  the  in- 
struction (if  respondent  was  free  from  negligence)  that 
appellant  was  negligent,  and  responsible  for  all  damages 
sustained  by  respondent,  if  the  train  did  not^approach  the 
crossing  at  such  a  rate  of  speed  that  it  might  be  so  checked 
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that  respondent  would  receive  no  injury,  even  though,  in 
fact,  the  bell  was  rung  or  other  suiEcient  signal  given* 
The  jury  may  have  found  the  appellmt  negligent  under  the 
instmction   in   question,   because    the   train   could   not  be 
checked  before  the  accident,  rather  than  because  the  bell 
was  not  rung.     We  can  not  tell.     Should  this  instruction 
be  upheld,  it  would  overturn  every  principle  which   ha& 
hitherto  guided  courts  in  determining  the  liability  of  rail- 
road companies  in  similar  cases,  and  would  seriously  impair 
the  usefulness  of  their  servicies.     Let  us  see.     There  was  no 
proof  that  the  crossing  was  in  any  respect  a  crowded  thor- 
oughfare.    It  does  not  appear  that  any  vehicle,  other  than^ 
respondent's,  was  there,  or  that  any  other  person  was  cross- 
ing, at  the  time  of  the  accident.     It  is  not  shown  that  at 
any  time  it  had  been  often  frequented  by  man  or  beast,  but 
if  anything  is  shown,  the  contrary  appears.     Now,  suppose 
respondent  had  known  of  the  railroad,  and  in  approaching^ 
had  both  looked  and  listened;  had  taken  all  necessary  pre- 
caution before  attempting  to  cross.     He  would  then  have 
been  free  from  negligence  in  crossing,  if  he  neither  saw  nor 
heard  signs   of   the   approaching   train.      Suppose,   again,. 
that  the  engineer  did,  in  fact,  ring  the  bell  for  eighty  rods 
before  reaching  the  crossing,   and  did  not  run   his   train 
faster  than  the  usual  rate  of  speed  (which  was  reasonable)^ 
can  it  be  said,  if  he  was  not  otherwise  negligent,  that  appel- 
lant would  have  been  responsible  in  damages  for  an  injury,. 
simply  because  the  speed  of  the  train,  although  usual  and 
reasonable,  was  too  great  to  permit  of  a  check  sufficiently 
sudden  to  avoid  an  accident?     And  yet  tliat  is  just  what 
the  instruction  means.     It  required  of  appellant  extraordi- 
nary, rather  than  ordinary,  care. 

There  was  no  proof  at  the  trial,  and  it  is  not  pretended 
in  the  argument,  that  the  train  was  going  at  an  unusual  or 
improper  rate  of  speed.  Such  being  the  case,  if  the  bell 
was  rung,  there  was  no  occasion  for  directing  the  minds 
of  the  jury  to  the  rate  of  speed ;  and  there  could  have  been 
DO  object  in  so  doing,  unless  it  was  to  inform  them  that 
appellant  was  negligent  if  it  failed  either  to  ring  the  bell^ 
etc,  or  to  approach  the  mossing  at  such  a  rate  of  speed 
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that  the  train  could  be  checked  if  necessary.  There  was 
no  necessity  of  checking  the  train  except  to  avoid  the  acci- 
dent It  therefore  follows,  as  before  stated,  that  the  jury 
were  instructed  that  appellant  was  negligent  if  it  approached 
the  crossing  at  such  speed  that  the  train  could  not  be  checked 
in  season  to  avoid  the  accident,  although,  in  fact,  the  bell 
was  rung  according  to  law,  and  the  speed  was  usual  and 
reasonable.     Such  is  not  the  law  in  a  case  like  this. 

It  is  said  that  ^^both  parties  are  equally  bound  to  use 
ordinary  care — the  oue  to  avoid  committing  and  the  other 
to  avoid  receiving  isjury.  For  this  purpose,  it  is  the  duty 
of  the  engineer  to  keep  watch  for  travelers,  to  give  sufficient 
signals  of  the  approach  of  the  train,  by  ringing  his  bell, 
sounding  the  whistle,  or  otherwise,  as  may  be  usual,  and 
also  to  approach  a  crossing  which  he  knows  to  be  oon- 
tinually  thronged  with  travelers,  and  unprotected  by  the 
company,  at  such  rate  of  speed  as  will  enable  him  to  check 
the  train,  if  necessary."  (Shearman  and  Bedfield  on  "Neg- 
ligence,  sec.  481,  third  ed.) 

The  authority  for  the  text  just  quoted  is  the  Lafayette  and 
Indianapolis  Railroad  Company  v.  Adams,  26  Ind.  76.  In 
that  case,  however,  the  defendant's  road  ran  through  a  popu- 
lous street,  and  the  track  was  commonly  used  by  the  inhab- 
itants as  a  foot-way.  The  rate  of  speed  was  so  great  as  to 
show  that  those  managing  the  train  had  no  care  whatever 
as  to  who  or  how  many  might  be  killed  or  injured.  "The 
case,"  says  the  court,  "was  so  put  to  the  jury  by  the  in- 
structions of  the  court  that,  upon  the  evidence,  the  verdict 
must  have  been  for  the  defendant,  unless  the  fact  of  gross 
negligence  by  the  defendant,  evincing  a  willingness  to  in- 
jure, had  been  found." 

So  it  is  apparent  that  neither  the  text  nor  the  case  cited 
upholds  the  instruction  in  this  case ;  because  here,  as  before 
stated,  there  was  no  proof  that  the  crossing  was,  or  ever 
had  been,  thronged  with  travelers,  but  the  contrary,  rather, 
appears.  But  in  the  same  section  of  Shearman  and  Red- 
£eld  referred  to,  the  authors  say:  ^^ut  an  engineer  is  not 
bound  to  lower  his  speed  on  approaching  the  ordinary  high- 
way crossings  in  the  open  country,  where  travelers  only  pass 
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occasionally.  And  even  if  he  sees  persons  or  teams  ap- 
proaching or  waiting  to  cross  the  railroad,  he  is  not  bound 
to  anticipate  that  they  will  attempt  to  cross  in  view  of  the 
train;  and,  therefore,  he  is  not  required  to  check  his  speed 
so  much  as  would  be  necessary  to  enable  them  to  cross  in 
front  of  him." 

See,  also,  Warner  v.  N.  Y.  Cent.  R.  Co.,  44  IS.  Y.  465 ; 
Telfery.  Northern  R.  Co.,  30  N;  J.  Law.  188 ;  The  Madison 
and  Indianapolis  R.  Co.  v.  Taffe,  37  Ind.  365.  Without 
quoting  we  make  particular  reference  to  Telfer  v.  Northern 
R.  Co.,  supra. 

We  are  not  unmindful  of  the  fact,  that  the  train  in  this 
case  was  passing  through  a  cut  as  it  approached  the  cross- 
ing, and  tfiat  respondent's  view  of  the  train  was  obstructed. 
But  he  testified  that  he  should  have  heard  the  bell  if  it  had 
been  rung;  so  for  the  purposes  of  this  discussion,  the  fact 
above  mentioned  becomes  immaterial.  If  the  bell  could 
have  been  heard  and  was  rung  according  to  law,  appellant 
was  not  negligent  in  approaching  the  crossing  at  its  usual 
rate  of  speed.  If  it  was  not  rung,  the  negligence  was  in 
failing  to  sound  the  bell»  and  not  in  approaching  the  cross* 
ing  at  such  a  rate  of  speed  that  the  train  could  not  be 
checked  before  the  accident. 

For  the  error  found  in  the  third  instruction  given  for 
respondent,  the  judgment  should  be  reversed,  and  it  is  so 
ordered. 


[No.  988.1 


JAMES   FINLAYSON,   Appellant,   v.   WILLIAM   A. 
MONTGOMERY,  Eespondent. 


Appial  scurr  tm  Psosbcdts) — Faiutbb  to  Fiue  Briefs. — If  appellanrs  conn- 
•el  fall  to  appear  and  orally  argue  the  case  when  tet  for  trial,  and  also 
•    tell  to  file  any  brief  within  the  time  allowed  by  the  court,  the  judgment 
will  be  afllrmed  without  any  examination  of  the  record  on  appeal. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  appear  in  the  opinion. 
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Wren  and  Thornton,  for  Appellant 
A.  M.  Hillhouse,  for  Kespondent. 

By  the  Court,  Leonabd,  J.: 

On  the  eighteenth  day  of  November,  1878,  this  case  was 
set  do^^n  for  argument.  No  oral  argument  was  had,  but  a 
stipulation  was' filed  by  the  parties,  agreeilig  to  submit  the 
case  upon  briefs  to  be  filed.  Appellant  was  given  until  De- 
cember 1st,  and  respondent  ten  days  thereafter. 

Subsequently  other  stipulations  of  counsel  were  filed,  ex- 
tending the  time  for  filing  briefs.  On  the  3d  day  of  the 
present  month,  counsel  for  appellant,  when  in  court,  were 
granted  ten  days  further  time.  That  time  has  expired,  and 
still  appellant  has  filed  no  brief. 

Under  such  circumstances  we  do  not  consider  it  our  duty 
to  look  into  the  record.  The  judgment  of  the  court  below 
is  afiirmed  for  appellant's  failure  to  prosecute  the  appeal. 
{Fulton  V.  Day,  8  Nevada,  82.) 


[No.  050.] 

ANGUS  MoLEOD,  Eespondent,  v.  W.  R.  LEE  bt  al.. 

Appellants. 

Okdbh  Gbamtinq  New  Tsial — Whbn  it  Will  bb  Sustainbd. — ^Where,  oa 
appeal  from  an  order  granting  a  new  trial,  the  record  shows  that  the  mo- 
tion was  made  upon  two  grounds,  without  showing  upon  which  of  them 
the  action  was  based,  the  order  will  be  affirmed,  If  the  action  of  the 
court  can  be  sustained  upon  either  ground. 

IDBM — Conflict  or  Etidknck. — If  a  new  trial  Is  granted  upon  the  ground 
that  the  cTldence  Is  Insufficient  to  sustain  the  verdict,  the  action  of  the 
-court  wUl  be  sustained  by  the  appellate  court.  If  there  Is  a  substantial 
•conflict  In  the  evidence. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

A.  W.  Crocker  and  Robert  M.  Clarice,  for  Appellants. 

M,  A,  Murphy,  for  Respondent 
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By  the  Court,  Leonard,  J. : 

Respondent  brought  this  action  to  recover  damages  al- 
lied to  have  been  sustained  by  hina  by  reason  of  an  over- 
flow of  the  waters  of  Walker  river,  caused,  as  is  claimed, 
by  the  erection  and  maintainance  by  appellants  of  a  dam 
across  said  river;  also,  to  enjoin  appellants  from  diverting 
any  of  the  waters  of  Walker  river  at  any  point  above  the 
lands  of  respondent,  described  in  the  complaint,  and  par- 
ticularly from  a  certain  point  and  place  mentioned  and  de- 
scribed therein;  also,  that  appellants  be  commanded  and 
required  to  remove  from  across  the  natural  channel  of  said 
river  the  dam  constructed  by  them,  and  that  such  require- 
ment be  embodied  in  the  final  judgment. 

Appellants,  in  their  answer,  denied  all  the  material  alle- 
gations contained  in  the  complaint,  and  alleged  that  "they 
constructed  the  dam  and  ditch  described  in  plaintiff's  com- 
plaint, under  the  provisions  of  a  contract  of  permission 
from  plaintiff,  the  conditions  of  which  have  all  been  ful- 
filled on  the  part  of  these  defendants,  and  that  they  have 
in  no  wise  exceeded  their  rights  under  said  contract  of  per- 
mission.'^ 

The  cause  was  tried  by  the  court  without  a  jury,  and  the 
facts  found  were  wholly  in  favor  of  appellants. 

Respondent  moved  for  a  new  trial  on  the  ground  that  the 
evidence  was  insufficient  to  justify  the  findings  and  judg- 
ment of  the  court,  and  the  further  ground  of  newly-discov- 
ered evidence.  The  court  ordered  a  new  trial  without  speci- 
fying the  ground  upon  which  the  order  was  made,  and  this 
appeal  is  taken  from  that  order. 

It  is  urged  by  counsel  for  appellant,  that  the  evidence 
overwhelmingly  supports  the  findings ;  that  the  findings  sup- 
port the  judgment,  and  that  the  judgment  is  in  accordance 
with  law;  that  it  is  reasonable  to  presume,  under  the  cir- 
comstanoes,  that  the  affidavits  in  support  of  the  motion  for 
a  new  trial,  setting  out  what  is  claimed  to  be  newly-discov- 
ered evidence,  induced  the  court  to  order  a  new  trial;  that 
if  those  affidavits  are  eliminated  from  the  record,  no  legal 
grounds  exist  for  the  order  granting  a  new  trial;  that  the 
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so-called,  newly-discovered  evidence  is  cumulative,  imma- 
terial, irrelevant,  and  inconsistent  with  respondent's  testi- 
mony given  upon  the  trial,  and  that,  therefore,  unless  it  can 
be  shown  that  the  court  erred  in  the  first  instance,  its  judg- 
ment must  be  upheld  and  the  order  reversed. 

Under  the  circumstances,  we  do  not  deem  it  necessary  to 
decide  whether  or  not  the  aflSdavits  are  obnoxious  to  the 
criticism  of  counsel  for  appellant.  We  think  the  rule  which 
should  govern  appellate  courts  in  cases  like  this  is  cor- 
rectly stated  in  Lawrence  v.  Burriham,  4  ilfevada,  365.  In 
that  case,  as  in  this,  the  action  was  tried  by  the  court 
without  a  jury ;  the  findings  were  in  favor  of  the  appellant, 
and  judgment  was  rendered  for  him.  A  motion  for  a  new 
trial  was  subsequently  made  and  granted.  It  did  not  appear 
upon  what  ground  the  motion  was  granted. 

The  court  said:  "When  a  verdict  and  judgment  are  In 
accordance  with  the  evidence,  and  there  is  no  substantial 
oonflict  in  it,  upon  any  material  issue,  and  no  error  has  in- 
tervened, the  lower  court  has  no  right  to  disturb  such  ver- 
dict and  judgment.  If  there  be  a  conflict  in  the  evidence 
upon  some  material  issue,  or  if  any  substantial  error  ia 
shown  to  have  been  committed,  the  appellate  court  will  not 
disturb  the  order  of  the  court  below  if  it  set  aside  the  ver- 
dict and  judgment;  but  when  nothing  of  the  kind  appears 
in  the  record  to  warrant  such  order,  its  order  will  be  set 
aside  as  unauthorized."  In  Ovllahan  v.  Starhuck,  21  CaL 
414,  defendant  recovered  judgment.  Plaintiff  moved  for  a 
new  trial  upon  several  grounds,  one  of  which  was,  "insuffi- 
ciency  of  the  evidence  to  justify  the  verdict.''  The  court 
granted  the  motion  without  indicating  the  groimd  upon, 
which  it  acted.  Defendant  appealed  from  the  order,  and 
the  court  said :  "It  is  stated  by  the  appellant's  counsel  that 
the  only  ground  upon  which  the  court  below  based  its  ac- 
tion in  granting  the  new  trial,  was  a  supposed  error 
in  its  refusing  to  allow  a  peremptory  challenge  to  a  juror 
after  he  had  been  accepted,  though  not  sworn.  We  do 
not.  doubt  that  such  was  the  fact,  but  the  record  does  not 
show  this,  and  by  its  contents  we  must  be  governed.  The 
record  shows  that  the  motion  was  made  on   the  further 
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ground  that  the  evidence  was  insufficient  to  justify  the  ver- 
dict, and  does  not  indicate  upon  which  of  the  two  grounds 
the  court  based  its  ruling.  There  was  conflicting  evidence 
on  the  trial,  though  the  evidence  which  is  stated  in  the  rec- 
ord appears  to  fully  support  the  verdict.  It  is  not  enough,, 
however,  to  authorize  any  interference  with  the  action  of 
the  court  below — either  in  granting  or  refusing  a  new  trial 
for  alleged  insufficiency  of  the  evidence — ^that  an  appellate 
court,  judging  from  the  evidence  as  it  is  reduced  to  writing, 
would  have  come  to  a  different  conclusion*" 

It  is  said  by  counsel  for  appellant  that  the  findings  of  a 
court  are  as  conclusive  as  the  verdict  of  a  jury.  We  so  un- 
derstand the  law.  (StAte  v.  The  Yellow  Jacket  8.  M.  Co.  5 
Xev.  421.)  The  same  weight  and  consideration  are  always- 
to  be  given  to  such  findings  as  to  a  verdict. 

But  we  understand,  also,  that  a  court  has  the  same  right. 
to  grant  a  new  trial,  if  upon  more  mature  deliberation  it 
concludes  that  a  material  finding  is  not  supported  by  the 
evidence,  as  it  has  to  set  aside  the  verdict  of  a  jury  for  the 
same  reason;  and  the  same  rule  obtains  in  the  appellate 
court  in  both  cases,  as  to  the  effect  of  conflicting  evidence 
upon  material  issues. 

Conceding  it  to  be  true,  for  the  purposes  of  this  appeal,. 
that  in  1878,  prior  to  the  building  of  the  mill  in  question^ 
and  before  the  dicing  of  the  ditch  or  the  erection  of  the- 
dam,  respondent  gave  Lee  general  permission  and  license 
to  build  the  mill  where  it  now  stands,  and  to  take  water,  as- 
is  stated  in  the  first  finding  of  fact;  also  that  a  parol 
license  was  given  to  all  the  appellants  to  dig  the  ditch  and 
to  erect  a  dam  where  they  now  are ;  and  that  such  license  to* 
&e  extent  then  given  is  irrevocable  after  execution,  imder 
the  doctrine  stated  in  Lee  v.  McLeod,  12  Nev.  280;  still,. 
diere  was  another  most  material  issue  in  the  case,  wherein 
the  court  found  for  appellants,  and  upon  which  the  evidence 
was  extremely  conflicting.  It  was  not  claimed  by  either  of 
die  appellants — and  they  were  all  witnesses — ^that  they  ever 
had  permission  to  erect  a  permanent  dam  over  eighteen 
inches  or  two  feet  in  height.  They  did  testify  that  they  had 
leave  to  build  a  temporary  or  false  dam  upon  the  perma- 
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nent  one,  during  low  water,  but  they  admitted  that  they 
were  to  remove  the  latter  before  high  water,  and  claimed  to 
have  done  so  at  the  time  of  the  overflow,  in  June  and  July, 
1876,  when  the  damage  in  question  was  done.  It  was  in 
proof  that  the  effect  of  a  dam  in  Walker  river  is  to  cause  the 
deposition  of  sand  and  sediment  in  the  river  bed  until  the 
•deposit  is  raised  as  high  as  the  dam  itself;  that,  in  this  case, 
the  sand  deposited  caused  the  water  to  spread  out  and  over- 
flow the  banks,  and  run  upon  respondent's  ranch  and  crops. 
Under  such  circumstances,  it  of  course  became  material 
to  ascertain  whether  or  not  appellants  had  performed  their 

-agreement  in  relation  to  the  license  claimed,  to  erect  false 
dams,  and  in  consideration  of  which  such  license  was  given ; 
and  in  determining  that  fact  nothing  was  more  important 
than  to  find  whether,  at  the  time  of  the  overflow,  the  dam 
was  higher  than  eighteen  inches  or  two  feet,  and,  if  it  was, 
whether  such  additional  height  caused  the  whole  or  any  part 
of  the  damage  sustained.   . 

The  court  found  that  appellants  had  permission  to  build 
a  permanent  dam  eighteen  inches  high,  and  that,  afterwards, 
they  had  permission  to  temporarily  raise  said  dam  by  means 

>  of  brush  and  temporary  additions  to  the  extent  tbat^  at  low 
stages  of  the  water,  it  might  still  remain  at  the  original 
height,  to  wit,  eighteen  inches  higher  than  the  bottom  of  the 
aperture  of  the  head-gate  of  their  ditdi,  but  that  it  was 
agreed  that  the  temporary  additions  made  during  low-water 
seasons  should  be  removed  before  the  high-water  season. 
The  court  found,  further,  that  at  the  time  of  the  overflow 
the  dam  was  no  higher  than  it  was  at  the  time  of  its  original 
construction.  Upon  the  last  fact  seven  witnesses  testified 
positively  for  respondent  and  against  the  finding,  while 
three  testified  for  appellants  and  in  support  of  the  finding. 
McLeod  testified  that  on  the  first  of  June,  1876,  the  dam 
raised  the  water  five  feet ;  that  it  was  of  that  height  during 
the  freshet  on  the  fourth  of  July,  1876,  the  time  the  dam- 
age in  question  was  done;  that  it  was  solid  from  bank  to 
bank — not  a  break  in  it;  that  in  the  spring  of  1875,  when 
appellants  started  to  raise  their  dam,  he  told  them  they 

>inuat.iiat  jaise  it,  as  it  would  damage  and  ruin  his  ranch; 
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that  he  always  objected  to  raising  the  dam  above  eighteen 
inches  high,  and  that  was  to  be  temporary. 

Garrard,  a  surveyor,  testified  that  he  made  a  survey  of 
the  dam  on  the  twelfth  of  September,  1876;  that  at  that 
time  the  east  end  of  the  dam  was  washed  away  and  all  the 
water  was  running  through  the  break;  that  the  dam  was 
higher  than  McLeod's  meadows ;  that  the  bed  of  the  stream 
had  been  filled  up  on  a  level  with  the  top  of  the  dam  and 
ran  up  the  stream  to  nothing;  that  it  would  have  taken  a 
four-foot  dam  above  the  surface  of  the  water  to  force  a  head 
of  water  through  the  box  and  ditch,  because  of  the  presence 
of  sand  at  the  outlet  of  the  box  and  elsewhere;  that  the 
dam  caused  the  overflow. 

Snyder  testified  that  he  was  at  respondent's  ranch  quite 
immediately  after  the  flood ;  that  he  went  to  the  dam  and  it 
was  solid  from  one  bank  of  the  river  to  the  other ;  that  there 
was  no  break  in  it,  and  that  it  was  five  or  six  feet  high. 

Midcey  said  that  on  the  twenty-eighth  of  August  the  dam 
was  three  feet  above  the  water  level,  and  that  there  was  no 
break  in  it ;  that  he  had  seen  the  dam  five  feet  high  or  more. 

Bennett  said  he  gaw  the  dam  on  the  twentieth  of  August, 
and  the  water  flowed  over  it  from  one  bank  to  the  other; 
that  he  saw  it  fifteen  or  twenty  days  after,  when  it  was 
hroken;  that  it  was  higher  before  the  flood  than  it  was  on 
the  twentieth  of  August,  when  he  measured  and  found  it 
three  feet  high  above  the  water  level. 

Ross  saw  it  on  the  second  of  July,  when  it  was  solid  from 
hank  to  bank,  and  fully  five  feet  high.  He  saw  it  again  on 
the  fifth  of  September,  when  it  was  solid,  but  in  November 
he  saw  it  broken. 

Dunlap  saw  the  dam  in  August,  and  said  it  was  solid  and 
fully  five  feet  high. 

Lee,  one  of  the  appellants,  testified  as  follows:  "Mc- 
liCod  never  objected  to  the  building  of  the  dam  until  1876. 
In  the  spring  of  1876  he  did  object  to  the  building  of  the! 
itm  and  told  us  we  must  take  the  top  off.  Late  in  the  sea« 
«ni  of  1874,  when  the  river  had  fallen,  and  we  were  engaged 
in  putting  on  a  temporary  addition  of  willows  and  stakes, 
in  (Mrder  to  keep  the  water  at  its  original  height,  he  told  ua 
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that  we  would  have  to  take  it  off  before  the  water  raised  or 
it  would  overflow  bis  ranch.    We  assured  him  .we  would  do 
so.    He  made  no  other  complaint  or  suggestion  until  in  the 
spring  of  1876,  when  he  told  me  that  the  wate^  was  raising^ 
and  that  I  had  better  remove  the  top  dam.     I  went  up  to 
the  dam  and  removed  it.     A  day  or  two  after  I  learned  it 
was  partly  replaced.    I  found  willows  tied  upon  stakes  with 
wire,  evidently  placed  there  by  Indians.     I  removed  what 
I  could,  and  the  next  day  went  up  with  help  and  a  horse  and 
removed  the  balance.     This  was  early  in  the  spring,  long 
before  the  highest  water  in  June  and  July.     *     *     *    At 
the  time  of  the  high  water  in  the  spring  of  1876,  the  east 
end  of  the  dam  gave  way.    We  built  it  up  again.    The  west 
end  did  not  float  away.     McLeod  was  growling  about  it^ 
and  we  pulled  some  of  the  top  off.     McLeod  saw  the  addi- 
tion we  had  put  to  it  and  he  said  it  was  too  high.    We  took 
off  some  of  the  top  in  March,  1876.    McLeod  said  it  was 
too  high  and  would  ruin  his  ranch,  and  we  took  off  some  in 
the  middle.     *     *     *    I  was  up  and  down  the  ditch  every 
day  in  July,  1876,  and  saw  the  water  running  over  the 
whole  length  of  the  permanent  dam,  no  false  dam  or  brush 
on  the  top  of  it,  and  no  drift-wood  lodged  against  it.    *    *    * 
We  did  not  daim  the  right  to  the  dam  without  McLeod's- 
permission,  and  when  he  gave  us  permission  we  thought  we 
had  a  right  to  build  and  maintain  the  dam.     I  do  not  ac- 
knowledge his  right  to  require  us  to  remove  it  now.     In 
September  or  October,  1873,  he  (respondent)  told  me  what 
he  had  told  the  Mills  boys.     The  Mills  boys  told  me  that 
they  had  made  arrangements  with  McLeod  to  build  the^ 
ditch  and  put  in  an  eighteen  or  twenty-inch  dam.     Thejr 
also  told  me  that  they  were  to  build  the  levees.     *     *     •*- 
McLeod  did  say  we  might  keep  a  dam  in  the  river  eighteen 
or  twenty,  inches  high ;  so  the  Mills  boys  told  me."     The- 
appellants,  Mills,  when  witnesses,  did  not  claim  that  they 
had  leave  to  put  in  a  dam  higher  than  eighteen  inches- 
or  two  feet     They  testified  that  the  one  they  put  in  raised 
the  water  eighteen  inches,  and  that  they  never  raised  the- 
permanent  dam  an  inch;  that  they  put  in  false  dams  iix 
1874,  1875  and  1876;  that  the  last  was  taken  off  in  Mardx 
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or  April,  1876.  James  Mills  said:  "McLeod  told  us 
where  and  of  what  dimensions  to  build  levees,  and  we  built 
them  to  his  complete  satisfaction,  and  he  so  expressed  him- 
self. He  at  no  time  requested  us  to  make  others,  or  to  do 
anything  except  remove  the  temporary  dams  during  high 
water,  and  this  we  always  have  done."  Jacob  Mills  testified 
substantially  like  his  brother. 

There  was  certainly  a  greater  number  of  witnesses  who 
testified  against  than  in  favor  of  the  finding  of  the  court  in 
relation  to  the  height  and  condition  of  the  dam  at  the  time 
of  the  overflow.  We  cannot  know  that  the  court  did  not 
grant  a  new  trial  under  the  conviction  that  it  had  erred  in 
its  conclusion  upon  this  material  issue. 

The  order  of  the  court  appealed  from  is  aflBrmed. 


[No.  947.] 

WILLIAM  SOLEN",  ApPELLAifT,  v.  VIRGINIA  AND 
TEUCKEE  RAILROAD  COMPANY,  Respotobnt. 

?j»cnTioN  Must  Follow  Judgment — Intebbst. — An  execution  must  tol- 
low  the  Judgment,  and  if  the  Judgment  does  not  call  for  interest,  the 
execution  cannot.     (Haatinga  y.  Johnaon,  1  Ner.  617,  affirmed.) 

« 

Appeat,  from  the  District  Court  of  the  First  Judicial 
Diatriet,  Storey  County. 

On  the  thirteenth  day  of  December,  1876,  William  Solen, 
appellant,  recovered  judgment  against  the  Virginia  and 
Truckee  Sailroad  Company,  respondent,  for  the  sum  of 
fifteen  thousand  dollars,  with  costs,  being  the  amount  of 
damages  assessed  by  a  jury  for  personal  injuries  received 
by  appellant  Respondent  appealed  to  the  supreme  court, 
and  on  the  twenty-first  day  of  June,  18Y8,  the  judgment  of 
the  district  court  was  affirmed.  (13  Nev.  106.)  The  judg- 
ment so  affirmed  contained  no  direction  as  to  interest. 

On  the  twenty-ninth  day  of  June,  1878,  the  respondent 
paid  to  the  clerk  of  the  district  court  the  sum  of  fifteen 
thousand  dollars,  with  the  costs  as  docketed  in  the  court 
Wow.     The   court   thereupon   ordered   that   execution   be 
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stayed  on  said  judgment.  On  the  sLxth  of  July,  1878,  ap- 
pellant moved  the  district  court  to  set  aside  its  order  of 
June  29th,  and  for  an  order  directing  the  clerk  to  issue  exe- 
cution on  the  judgment,  with  interest  thereon  from  the  en- 
try thereof,  at  the  rate  of  ten  per  cent,  per  annum.  The 
court  made  an  order  denying  said  motion.  Appellant  ap- 
peals from  both  of  said  orders. 

(7.  H.  Belknap  and  KirkpatricJc  &  Stephens,  for  Appellant. 

I.  The  judgment  bears  interest  from  its  date  at  the  rate- 
of  ten  per  cent,  per  annum.  (Stat.  1861,  p.  99,  sec.  4  (1 
Comp.  Laws  32);  Burke  v.  Caruthers,  31  Cal.  467;  Ran^ 
dolph  V.  Bayue,  44  Id.  366 ;  Atherton  v.  Fowler,  46  Id.  320  ; 
Clark  V.  Dunnam,  Id.  204 ;  Dougherty  v.  Miller,  38  Id.  548  ; 
Bell  V.  Knowles,  45  Id.  193 ;  5  Dana,  466 ;  6  B.  Mon.  197 ;. 
BerryhiU  v.  Wells,  5  Bin.  56.) 

Whitman  &  Wood,  for  Respondent. 

.  I.  The  judgment  was  satisfied  by  the  paytnent  of  money 
into  court. 

II.  Execution  must  follow  the  judgment.  {Hastings  r. 
Johnson,  1  Nev.  613.) 

By  the  Court,  Hawley,  J. : 

The  decision  in  Hastings  v.  -Johnson,  1  Nev.  617,  is  di- 
rectly in  point,  and  adverse  to  the  views  contended  for  by 
appellant,  upon  the  real  question  presented  by  this  appeal. 

It  was  therein  decided  that  where  the  judgment  of  the 
court  is  silent  as  regards  the  collection  of  interest,  it  does 
not  authorize  the  issuance  of  an  execution  calling  for  pay- 
ment of  interest  on  the  judgment;  that  the  execution  must 
follow  the  judgment,  and  if  the  judgment  does  not  call  foir 
interest,  the  execution  cannot. 

Upon  the  authority  of  that  case,  I  think  the  orders  ap- 
pealed from  ought  to  be  sustained.    It  is  so  ordered. 

Leonard,  J.,  concurring: 

I  concur  in  this  opinion  solely  upon  the  ground  stated  by 
the  court,  that  we  are  bound  by  the  decision  in  Hastings  v^ 
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Johnson.  If  the  question  decided  by  the  majority  of  the 
court  in  that  case  was  now  presented  for  the  first  time,  I 
oould  not  agree  with  the  conclusion  arrived  at.  But  the 
record  in  that  case  fairly  presented  the  question  decided 
by  the  majority,  as  well  as  the  one  upon  which  all  agreed. 
Snch  being  the  case,  the  decision  cannot  be  regarded  as 
obiter  (Starr  v.  Stark,  2  Sawyer,  605) ;  and  under  the  doc- 
trine of  stare  decisis  should  be  adhered  to. 


[No.  989.1 

THE  STATE   OF   NEVADA,   Respondent,  v.   JOHN 

DAVIS,  AppfJiT.ant. 

COKPVnKCT    OF    JUBOB EXHIBITION    OF    NCWSPAPBR    ARTICLE — RBFBXSHINa 

Uemokt. — A  Juror  testified  that  he  had  read  in  the  Carson  Appeal  what 
irarported  to  be  a  true  account  of  the  difficulty.     Defendant's  attorney 
asked  him  whether,  If  his  memory  was  refreshed  by  "an  exhibition  of  a 
newsiNiper  article  purportin^p  to  give  an  account  of  the  transaction  In 
question,  he  could  answer  whether  h«  had  formed  an  unqualified  opin> 
Ion,  touchtn^r  the  matter  in  issue/'     Held,  that  this  question  was  prop- 
erly excluded,  because  ft  was  not  limited  to  the  particular  article  the 
Juror  had  read. 
I'tXLiMi.vABT  Examination — Waiver  of  Statutory  Right. — Defendant  ob- 
jected to  proceedin^r  with  the  trial  because  the  testimony  given  at  his 
prelimiiiary  examination  had  not  been  reduced  to  writing,  as  required  ny 
the  statute.     Held,  that  he  could  not  avail  himself  of  this  irregularity 
without  an  affirmative  showing  that  he  was  deprived  of  this  statutory 
right  without  his  consent. 
I«M— CoNTiNrANCE. — Some  of  the  witnesses  who  testified  at  the  preliminary 
examination  were  absent  from  the  btate.     There  was  no  showing  made 
that  their  testimony  was  material,   or  that  any  effort  had  been  made 
to  procure  their  attendance.     Held,  that  the  court  did  not  err  In  pro- 
ceeding with  the  trial. 
AssicLT  WITH  DBADiiT  Wbapon — INTXNT. — It  is  the  character  of  a  weapon* 
and  the  manner  in  which  it  is  used  (not  the  purpose  for  which  it  is  car- 
ried), taken  In  connection  with  the  facts  and  circumstances  of  the  as- 
sault, tbat  Indicate  the  intention  of  the  defendant. 
laii — ^DbadioT  Wiapom — Qubstton  of  Fact. — Where  the  character  of  the 
weapon,  whether  deadly  or  not,  is  doubtful,  or  where  its  character  de- 
pends npon  the  particular  manner  in  which  it  was  used,  the  question  \h 
one  of  fact  and  should  be  submitted  to  the  Jury. 
IssTBCCTioir — RxaBT  OF  CouKT  TO  MODIFY. — A  court  is  not  bound  to  give- 
tastmctloiia  te  th%  exact  language  aaked  for  by  counsel ;  but  may  add  to,. 
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or  change,  the  phraseology  in  order  to  'make  them  clear  and  explicit,  or 
to  prevent  the  Jury  from  being  misled. 
Idem — When  Should  bb  Explicit. — If  a  defendant  desires  explicit  instruc- 
tions to  be  given  upon  any  point,  it  is  his  right  and  dnty  to  prepare  the 
same  and  ask  the  court  to  give  them. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  county. 

The  instructions  complained  of  by  appellant,  and  referred 
to  in  the  opinion  of  the  court,  are  as  follows : 

Instruction  given  by  the  court  of  its  own  motion:  "A 
reasonable  doubt,  in  the  law,  is  one  founded  upon  a  full 
^md  fair  consideration  of  all  the  evidence  in  the  cause  and 
circumstances  surrounding  the  transaction,  shown  and  ad- 
duced by  either  the  state  or  defendant,  or  both,  and  is  not 
a  doubt  resting  upon  mere  conjecture  or  speculation.  The 
law  presumes  the  defendant  innocent  of  the  crime  alleged, 
and,  to  entitle  you  to  find  the  defendant  guilty  of  any  of- 
fense, his  guilt  of  such  offense  must  be  found  by  you 
from  all  the  evidence  adduced  beyond  a  reasonable  doubt, 
as  above  defined;  and,  if  you  have  any  such  reasonable 
doubt,  the  defendant  is  entitled  to  the  benefit  thereof,  and 
you  must  acquit." 

Instruction  number  five,  asked  by  the  prosecution  and 
given  by  the  court:  "The  jury  are  further  instructed  that 
if  they  find,  from  the  evidence,  that  on  or  about  the  nine- 
teenth day  of  December,  1878,  in  this  Ormsby  county, 
Nevada,  the  defendant,  John  Davis,  did,  without  provoca- 
tion or  excuse,  assault  one  Albert  -Standinger,  and  did  beat 
him  with  a  weapon,  instrument,  or  other  thing,  and  that 
such  weapon,  instrument,  or  other  thing  was  not  of  a  deadly 
character,  then  the  jury  should  find  the  defendant  guilty  of 
assault  and  battery." 

Instruction  No.  1  asked  by  defendant:  "If  the  jury  be- 
lieve from  the  evidence  that  defendant  assaulted  Albert 
Standinger,  at  the  time  and  place  mentioned  in  the  indict- 
ment, with  a  club  or  spoke  of  a  wheel,  without  any  sufficient 
provocation  for  such  assault  having  been  previously  given 
iby  said  Standinger  to  said  defendant  for  such  conduct    on 
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defendant's  part;  and  if  the  jury  believe  that  defendant  then 
and  there  inflicted  a  serious  wound  upon  the  forehead  of 
said  Standinger,  but  that  there  was  no  intention  on  de- 
fendant's part  to  kill  said  Standinger,  but  only  to  inflict  a. 
blow,  or  itt  most  a  bodily  injury  upon  Standinger,  the  de- 
fendant cannot  be  found  guilty  of  the  offense  specified  in. 
the  indictment/' 

The  court  modiJed  this  instruction  by  adding  thereto,  as 
follows:  '^But  may  And  the  defendant  guilty  of  an  assault ^ 
and  battery,  or  of  assault  with  a  deadly  weapon,  with  intent 
to  inflict  upon  the  person  of  another  a  bodily  injury,  pro- 
vided, that  in  the  latter  case  you  first  find  that  the  weapon^ 
instrument  or  thing,  if  any,  used  by  Davis,  was  a  deadly 
weapon,  instrument,  or  thing.'' 

IS.  Soederherg,  for  Appellant. 

L  The  court  erred  in  refusing  to  allow  defendant  to  re* 
fresh  the  memory  of  the  juror  Laforge.  The  fact  to  be 
established  was  whether  or  not  this  juror  had  formed  an 
unqualified  opinion  of  the  matter  in  issue.  It  was  imma- 
terial how  the  fact  was  established,  whether  by  the  juror 
himself  or  by  other  proof,  and  it  was  equally  immaterial  by 
what  means  the  juror  was  enabled  to  give  the  desired  in- 
formation. (2  Phillips  on  Ev.,  Cow.  &  Hill.,  and  Edw.'s 
2fotes,  773  (top  p.  last  par.),  774,  750,  760.) 

II.  It  was  error  to  reject  defendant's  evidence  of  hostile 
relations  between  himself  and  the  witness,  McArthur.  The 
intention  with  which  defendant  carried  the  club  at  the  time 
of  the  difficulty  was  the  most  important  quest)  on  "in  the 
ease. 

III.  The  court  erred  in  leaving  the  question  to  the  jury 
whether  the  club  was  a  deadly  weapon.  (10  Nev.  284; 
Bish.  Or.  L.  336.) 

IV.  The  instruction  upon  the  question  of  reasonable  doubt 
was  erroneous  and  calculated  to  mislead  the  jury  to  the 
prejudice  of  defendant.  It  authorized  defendant's  convic- 
tion upon  a  mere  preponderance  of  evidence. 

y.  Defendant's  instruction  No.  1  should  have  been  given 
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in  its  original  form,  without  modification.     {State  v.  Fergu- 
son, 9  'News  106.) 

VI.  Plaintiif's  instruction  No.  6  does  not  correctly  state 
the  law.  The  character  and  severity  of  the  blow,  and  not 
the  kind  or  character  of  weapon  used,  determines  the  grade 
of  the  offense. 

VII.  The  court  erred  in  compelling  defendant  to  proceed 
to  trial,  the  testimony  taken  on  the  preliminary  hearing  not 
Tiaving  been  reduced  to  writing,  and  several  material  wit- 
nesses being  absent  from  the  state  at  the  time  of  the  trial. 

M.  A.  Murphy,  Attorney-General,  for  the  Respondent 

I.  Defendant's  attorney  did  not  offer  to  produce  the  pa- 
per containing  the  article  the  juror  had  read.  The  ques- 
tion asked  the  juror  was  improper.  (Morgan, y.  State,  31 
Ind.  196 ;  Clem  v.  State,  33  Id.  426.)  A  mere  impression  or 
suspicion  derived  from  reading  a  newspaper  article,  does 
not  disqualify.  (Fahnestock  v.  State,  23  Ind.  235 ;  People  v. 
Mdhoney,  18  Cal.  180-188 ;  People  v.  Symonds,  22  Id.  351 ; 
Cent.  Law  Journal,  Aug.  29,  1879,  p.  1.) 

II.  The  evidence  of  the  difiiculty  between  defendant  and 
McArthur  was  properly  excluded.  If  A  arms  hinwelf,  in- 
tending to  murder  B,  shoots  C,  supposing  C  to  be  B,  and 
wounds  C,  he  is  guilty  for  an  assault  with  intent  to  murder 
C.    {People  V.  Torres,  38  Cal.  143.) 

III.  The  instruction  upon  reasonable  doubt  was  correct. 
<f7.  S.  V.  Knowles,  4  Saw.  521 ;  U.  8.  v.  Foulke,  6  McL.  355  ; 
Long  V.  The  State,  38  Ga.  608;  Commonwealth  v.  Drum,  58 
Pa.  22.) 

By  the  Court,  Hawley,  J. : 

Defendant  was  indicted  and  tried  for  the  crime  of  an 
assault  with  intent  to  kill.  The  jury  found  him  guilty  of 
"an  assault  with  a  deadly  weapon,  with  intent  to  commit  a 
1)odily  injury  upon  the  person  of  Albert  Standinger." 

1.  One  Laforge,  upon  being  examined  by  defendant's 
counsel  touching  his  qualifications  as  a  juror,  testified  that 
he  had  read  in  the  Carson  Appeal  what  purported  to  be  a 
rletailed   account  of  the   alleged  commission   of   the  crime 
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charged  against  defendant;  that  he  had  forgotten  whether, 
from  the  reading  of  said  account,  or  from  any  other  infor- 
mation, he  had  formed  or  expressed  an  unqualified  opinion 
as  to  the  guilt  or  innocence  of  the  defendant;  but  that  it 
was  possible,  if  he  was  taken  as  a  juror,  when  the  testi- 
mony was  delivered,  whatever  opinion  (if  any)  he  might 
have  formed,  might  be  revived  in  his  mind.  Counsel  for 
defendant  then  asked  said  juror,  "Whether  or  not,  if  liis 
memory  was  refreshed  by  an  exhibition  of  a  newspaper 
article  purporting  to  give  an  account  of  the  transaction  in 
question,  he  Could  answer  whether  he  had  formed  an  un- 
qualified opinion  touching  the  matter  in  issue  ?" 

Did  the  court  err  in  excluding  this  question  ?  Certainly 
not 

If  for  no  other  reason,  it  was  properly  excluded  because 
counsel  did  not  limit  the  question  to  the  particular  article 
the  juror  had  read  in  the  Carson  Appeal,  but  referred  gen- 
«^rally  to  any  "newspaper  article  purporting  to  give  an  ac- 
count of  the.  transaction." 

2.  Defendant  objected  to  proceeding  with  the  trial,  on 
the  ground  that  the  testimony  taken  on  the  preliminary 
examination  of  defendant  had  not  been  reduced  to  writing, 
and  also  on  the  ground  that  several  of  the  witnesses  who 
testified  upon  the  hearing  were  absent  from  the  state,  and 
were  not  present  at  the  trial;  that  the  testimony  of  said 
witnesses  was  material  to  the  defense;  that  in  the  absence 
of  the  written  testimony  defendant's  present  attorney  and 
defendant  himself  were  unable  to  properly  cross-examine 
the  witnesses  for  the  state  who  were  present  at  the  trial. 

It  was  admitted  by  counsel  for  the  state  that  the  testi- 
mony at  the  preliminary  examination  had  not  been  reduced 
to  writing,  and  that  some  of  the  witnesses  who  testified 
before  the  magistrate  were  absent  from  the  state. 

In  our  opinion,  the  court  did  not  err  in  proceeding  with 
the  trial.  Upon  this  point — as  well  as  the  preceding  one — 
the  defendant  failed  to  lay  the  proper  foundation  to  have 
tbe  qnestion  considered  on  its  merits. 

In  justice  to  the  state  as  well  as  the  defendant,  the 
testimony  given  at  the  preliminary  examination  ought  al- 
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ways  to  be  reduced  to  writing  and  authenticated,  as  pro- 
vided in  section  161  of  the  criminal  practice  act  (1  C.  L. 
1779).  If  the  defendant  waives  this  right,  the  state  ought 
to  insist  upon  it  The  practice  of  waiving  preliminary  ex- 
aminations, or  dispensing  with  any  of  the  statutory  require- 
ments in  regard  thereto,  is  irregular  and  ought  to  be  discon- 
tinued. (Ex  parte  Ah  Bau,  10  Nev.  265.)  It  is  ques- 
tionable whether  the  defendant  could  avail  himself  of  this 
irregularity,  if  at  all,  except  upon  a  writ  of  habeas  corpus, 
on  the  ground  that  he  was  illegally  restrained  of  his  liberty. 
But  in  no  event  could  he,  at  any  time,  avail  himself  of  such 
an  irregularity,  without  an  affirmative  showing  that  he  was 
deprived  of  the  statutory  right  without  his  consent  No 
such  showing  w-as  made  in  this  case.  So  with  reference  to 
the  absent  witnesses.  There  was  no  affidavit  presented  to 
show  that  their  testimony  was  material  or  that  any  effort 
whatever  had  been  made  to  procure  their  attendance. 

3.  The  club  or  wagon  spoke  with  which  the  alleged  offense 
was  committed  was  introduced  in  evidence  without  objec- 
tion. The  defendant  testified  in  his  own  behalf  that  he 
struck  Standinger  with  the  club;  that  he  was  intoxicated 
and  excited  at  the  time  of  the  difficulty,  which  occurred  at 
a  gambling  table;  that  Standinger  said  something  to  de- 
fendant which  displeased  him;  that  bitter  words  ensued* 
that  Standinger  arose  in  his  chair  and  defendant  struck  him 
in  the  forehead  with  the  club  once  and  then  walked  away. 
The  testimony  for  the  prosecution  tended  to  show  that  the 
blow  was  struck  by  the  defendant  without  any  provocation ; 
that  defendant  came  up  behind  Standinger,  and  upon  hia 
turning  around  towards  defendant  the  blow  was  inflicted. 
The  defendant  claimed  that  he  did  not  carry  said  club  for- 
the  purpose  of  striking  Standinger,  but  that  he  carried  it 
as  a  means  of  self-protection  against  one  McArthur,  with 
whom  he  had  a  difficulty  shortly  before,  and  that  McArthur 
had  made  threats  against  him  of  personal  violence.  Counsel 
claim  that  defendant  was  not  guilty  of  any  offense  except 
that  of  assault  and  battery.  Upon  this  state  of  the  case^ 
counsel  for  the  defendant  asked  the  witness  McArthur  r 


Oct.  1879.]       State  of  Nevada  v.  Davis.  413 


opinion  of  the  Court — Hawley,  J. 


'What  were  your  relations  with  the  defendant,  and  was 
there  any  difficulty  between  you  and  defendant  on  and  pre- 
vious to  December  19,  1878  ?" 

This  question  the  court  refused  to  allow  the  witness  to 
answer.  We  think  this  action  of  the  court  was  correct. 
The  proposed  testimony  was  wholly  irrelevant.  It  did  not 
tend  to  show  the  intent  with  which  defendant  struck  the 
blow.  Under  the  facts  of  this  case  it  was  immaterial  for 
what  purpose  defendant  carried  the  club.  He  may  have 
procured  and  carried  it  for  the  purpose  of  protecting  him- 
self against  McArthur,  but  that  fact  would  not  relieve  him 
from  any  responsibility  for  his  acts  if  he  assaulted  and 
struck  Standinger  without  any  lawful  excuse  or  provocation. 
It  was  the  character  of  the  weapon  and  the  manner  in  which 
it  was  used  (not  the  purpose  for  which  it  was  carried),  taken 
in  connection  with  the  facts  and  circumstances  of  the  assault, 
that  indicated  the  intention  of  the  defendant. 

4.  The  court  did  not  err  in  leaving  the  question  to  the 
jury  whether  the  club  used  by  defendant  was  a  deadly 
weapon. 

It  was  peculiarly  within  the  province  of  the  jury,  under 
the  facts  of  this  case,  to  determine,  as  a  fact,  whether  the 
club  in  defendant's  hand,  as  it  was  used  by  him,  was  likely 
to  produce  fatal  consequences  or  not.  The  law  is  well  set- 
tled that  when  it  is  practicable  for  the  court  to  declare 
whether  a  particular  weapon  is  deadly  or  not,  the  question 
"is  one  of  law  for  the  court,  and  not  of  fact  for  the  jury" 
(1  Bish.  Cr.  L.,  sec.  335,  3d  ed.),  but  in  all  cases  where  the 
character  of  the  weapon  in  this  respect  is  doubtful,  or  where 
the  question  depends  upon  the  particular  manner  in  which 
it  was  used,  the  question  should  be  submitted  to  the  jury. 
(State  V.  Rigg,  10  Nev.  290;  State  v.  Jarrott,  1  Ire.  (L.) 
87 ;  U.  8,  V.  Small,  2  Curtis,  C.  C.  243 ;  Rex  v.  Orice,  7  C.  & 
P.  803.) 

5.  The  several  objections  urged  against  the  instructions 
are  not  well  taken. 

The  court  is  not  bound  to  give  instructions  in  the  exact 
language  used  by  counsel,  even  if  correct;  but  may  add  to, 
'^r  change,  the  phraseology  in  order  to  make  the  language 
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Argrument  for  Respondent. 

III.  The  phraae  "all  legal  mortgages  and  liens,"  in  sec- 
tion 36,  means  all  legal  mortgages  and  similar  liens.  It 
does  not  mean  liens  of  a  different  character.  An  attachment 
is  not  a  lien.  (Foster's  case,  2  Story,  131;  3  Story,  428; 
Fisher  Y»  Vose,  8  Robinson  (La.)  457.) 

IV.  The  attachments  were  dissolved  hy  the  institution  of 
proceedings  in  insolvency  by  Matthews  and  by  the  order  of 
the  district  judge. 

Upon  the  rendition  of  the  judgments  they  became  func 
tiLs  officio.  The  lien  acquired  by  the  levy  of  an  execution  is 
independent  of  all  provisional  remedies. 

An  attachment  is  a  right  created  by  statute  in  derogation 
-of  the  common  law,  and  is  subject  to  strict  rules  of  con- 
struction. The  lien,  at  best,  is  nothing  but  security  for  the 
satisfaction  of  a  future  personal  judgment.  (Meyers  v. 
Mott,  29  Cal.  365 ;  Drake  on  Attachment,  sec.  228.) 

T.  Coffin,  for  Respondent 

I.  All  liens  are  preserved  in  insolvency  and  may  be  en- 
forced in  the  same  manner  as  if  no  petition  had  been  filed. 
(Comp.  Laws,  461.) 

II.  An  attachment  duly  levied  becomes  a  lien  upon  the 
property  attached,  which  nothing  can  divest,  save  the  dis- 
solution of  the  writ  of  attachment.  (Drake  on  Attachment, 
sec.  224,  and  authorities  there  cited.    Also,  Bagley  v.  Ward, 

.87  Cal.  121.) 

III.  No  act  or  proceeding  in  insolvency  dissolves  a  writ 
of  attachment.  (Drake  on  Attachment  (4  ed.),  sec.  435; 
Drake  on  Attachment  (5  ed.),  425,  and  a^uthorities  there 
cited. ) 

IV.  The  only  way  known  to  our  practice  of  enforcing  an 
attachment  lien  is  to  proceed  throu^  judgknent,  execution, 
levy,  and  sale.  (Comp.  Law,  1184,  et  seq.;  Drake  on  At- 
tachment, sec.  224a.) 

Y.  In  insolvency  proceedings,  where  a  lien  is  preserved, 
lihe  ordinary  means  of  enforcing  it  are  also  preserved.     (JT-if- 
tridge  y.  Warren,  14  N.  H.  509 ;  KUtridge  ▼.  Emerson,  15  Id. 
J227.) 
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Wells  £  Stewart,  also  for  Bespondent. 

By  the  Court,  Beatty,  0.  J. : 

The  complaint  in  this  action  shows  that  on  Jannary  24, 
1S79,  a  number  of  suits  had  been  commenced  in  a  justice^s 
court  of  Ormsby  county  against  G.  W.  Matthews,  and  that 
attachments  had  been  issued  therein,  and  levied  on  his  per; 
sonal  property;  that  in  the  first  of  said  suits  judgment  had 
been  entered  in  favor  of  the  plaintiff  for  three  hundred  dol' 
lars,  and  costs  and  execution  thereon  issued,  but  not  levied, 
when,  on  said  day,  Matthews  having  filed  a  petition  in  insol- 
vency, the  district  judge  of  said  county  made  an  order  stay- 
ing all  proceedings  against  him;  notice  of  which  order  was 
served  on  the  justice  of  the  peace,  and  the  defendant,  who, 
as  constable,  had  served  the  attachments  under  which  the 
property  of  Matthews  was  held;  that  notwithstanding  the 
order  staying  proceedings  against  Matthews,  and  notice  there- 
of, judgments  were  entered,  and  executions  issued  in  the 
pending  suits,  and  that  under  said  executions,  and  the  one 
issued  prior  to  the  order  staying  proceedings,  the  defendant 
levied  upon  and  sold  all  the  attached  property  for  about  nine 
hundred  dollars,  and  applied  the  proceeds  to  the  satisfaction, 
first,  of  the  judgment  for  three  hundred  dollars,  above  men- 
tioned, and  next,  to  the  satisfaction  of  the  several  judgments 
entered  after  notice  of  the  order  staying  proceedings,  and 
before  the  appointment  of  plaintiff  as  assignee  of  the  in- 
solvent estate.  Upon  these  facts,  plaintiff,  as  representative 
of  the  creditors  at  large  of  Matthews,  asked  judgment  against 
the  defendant  for  nine  hundred  dollars,  the  value  of  the  at- 
tached property. 

To  this  complaint  the  defendant  demurred,  on  the  ground 
that  it  failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  district  court  sustained  the  demurrer,  and,  the 
plaintiff  being  unable  to  amend,  defendant  had  judgment, 
from  which  plaintiff  appeals. 

The  principal  question  raised  by  the  demurrer,  and  the 
only  question  argued  by  counsel,  is  this :  Has  an  attaching 
creditor  a  lien  which  is  preserved  and  may  be  enforced,  not- 
withstanding an  order  in  insolvency,  staying  all  proceedings 
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against  his  debtor,  made  before  judgment  in  the  attachment 
suit? 

The  answer  to  this  question  depends  upon  the  proper  con- 
struction of  the  following  proviso  at  the  end  of  section  36 
of  the  Insolvent  Debtor's  Act  (0.  L.  sec.  461) :  ^'Pro- 
vided, all  legal  mortgages  and  liens  bona  fide  existing  on  such 
property  at  the  time  of  the  surrender  aforesaid,  shall  re- 
main good  and  valid,  and  may  be  enforced  in  the  same  man- 
ner as  though  no  such  surrender  had  been  made.'* 

Counsel  for  appellant  contends  that  the  word  "liens"  in 
this  proviso  should  not  be  held  to  include  attachment  liens^ 
but  only  such  (like  mortgages)  as  are  created  by  the  act 
of  the  owner  of  the  property,  and  to  which  the  creditor  has 
a  vested  right  under  his  contract — that  insolvency,  like 
death,  should  dissolve  an  attachment  and  destroy  the  lien. 
We  think,  however,  that  counsel  has,  at  most,  succeeded  in 
showing  that  such  ought  to  be,  not  that  it  is,  the  law.  The 
decisions  construing  similar  provisos  have  been  collected  by- 
Mr.  Drake  in  his  work  on  attachments,  and  they  are  over- 
whelmingly in  favor  of  the  construction  which  makes  thrm 
include  attachment  liens.  (Drake  on  Attachment,  sections 
224,  224a,  485,  and  cases  cited.  See,  also,  14  Cal.  47,  and 
37  Id.  121.) 

It  has  been  held  in  California  (29  Cal.  365-6),  that  the 
death  of  the  defendant  in  an  attachment  suit  before  judg- 
ment, dissolves  the  attachment.  But,  although  there  is  a 
striking  analogy  between  the  cases  of  death  and  insolvency 
of  a  debtor,  and  strong  reasons  why  the  claims  of  creditors 
against  his  estate  should  be  settled  on  the  same  principles^ 
still  it  is  undeniable  that  the  Probate  Act  contains  nothing 
equivalent  to  the  proviso  above  quoted,  but,  on  the  con- 
trary, contains  several  provisions  of  opposite  import. 

We  are  satisfied  that  imder  our  statute  the  lien  of  an 
attaching  creditor  is  preserved  and  may  be  enforced  by- 
judgment  and  execution,  notwithstanding  an  order  staving 
proceedings  against  the  debtor,  made  in  pursuance  of  the 
insolvent  debtor's  act  (C.  L.  sec.  434),  and  consequently 
that  the  demurrer  in  this  case  was  properly  sustained. 

We  are  not  to  be  understood,  however,  as  deciding  that 
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anv  of  the  judgments  against  Matthews  are  valid  except 
that  which  was  entered  before  the  order  staying  proceed- 
ings was  made.  The  complaint  shows  that  that  was  a  valid 
judgment,  and  that  execution  was  issued  thereon  before  the 
order  to  stay  proceedings.  That  execution  gave  the  defend- 
ant authority  to  sell  the  property,  and  he  is  entitled  to 
retain  any  surplus  of  the  proceedings  after  satisfying  the  first 
judgment  until  the  other  suits  are  decided.  If,  as  appellant 
contends,  the  judgments  in  those  other  suits  are  void  by 
reason  of  the  fact  that  they  were  entered  before  his  appoint- 
ment as  assignee,  and  without  substituting  him  as  defend- 
ant, the  result  would  seem  to  be  that  they  are  still  pending^ 
and  that  he  may  go  in  and  defend  in  behalf  of  the  creditors 
of  Matthews.  If  he  is  permitted  to  do  so,  and  succeeds  in 
defeating  those  attaching  creditors,  he  will  then  be  in  a 
position  to  demand  of  the  defendant  the  money  which  re- 
mains, or  ought  to  remain,  in  his  hands.  In  the  meantime 
the  defendant  not  only  has  the  right,  but  is  bound  to  retain 
such  surplus  for  the  purpose  of  applying  it  in  satisfaction 
of  any  judgments  that  may  be  recovered  by  those  attaching 
creditors  whose  suits  are  claimed  to  have  been  suspended 
bv  the  order  staying  proceedings. 
The  judgment  of  the  district  court  is  aflfirmed. 


[No.  944.1 

CATHEEINE  DALTO]Sr,  Appellant,  v.  PETEE  DAL- 

TON",  Respondent. 

Whej  Eqcitt  will  Relibtb  a  Pbbson  Who  has  been  Dkceived. — Plain- 
tiff Is  tbe  mother  of  the  defendant,  and  hronght  this  action  to  re- 
cover certain  lands  upon  the  ^ound  that  defendant  obtained  the  legal 
title  thereto  through  fraud.  She  Is  over  sixty  years  of  age,  and  can 
oetther  read  nor  write.  Sbe  was  Induced  by  certain  alleged  fraudulent 
representation  of  her  son,  to  convey  the  property  to  M.,  who  thereafter 
conveyed  the  same  to  defendant.  Held,  that  tbe  circumstances  de- 
manded of  the  defendant  the  utmost  sincerity  and  fair  dealing;  that  If 
plaintiff,  having  confided  In  defendant — as  a  mother  has  good  reason  to 
think  she  may  confide  In  a  son — ^was  actually  misled,  she  Is  entitled  to 
relief  In  a  court  of  equity. 
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BviDflNCB  Admitted  without  Objection. — Parol  evidence  to  establish  a 
trust  was  admitted  without  objection.  Held,  that  it  was  too  late  to 
raise  the  objection  on  appeal  to  this  court,  and  that  it  must  be  con- 
sidered and  given  its  full  value. 

BvmciEHCY  OP  Evidence  to  EIstablish  a  Tbust. — ^Parol  evidence  to  de- 
feat a  deed  and  establish  a  trust,  must  be  clear,  and  attended  with  no 
uncertainty,  and  even  then  should  be  received  with  great  caution. 

Idem — Insupficikncy  of  Evidence  to  Suppobt  Pindino. — Held,  upon  a 
review  of  all  the  facts,  that  the  testimony  was  insufficient  to  support  p. 
finding,  that  plaintiff  paid  no  consideration  for  the  property  in  question, 
but  held  it  in  trust  for  defendant. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 

W.  Webster  and  W,  L.  Knox,  for  Appellant. 

The  evidence  shows  a  consideration  for  the  deed  made  bv 
McKay  to  appellant. 

A  trust  cannot  be  shown  by  parol  evidence.  (2  Leading 
Cases  in  Eq.  670,  715.)  To  allow  the  defendant  to  attack 
the  deed  by  parol  evidence,  would  be  clearly  in  contraven- 
tion of  the  statute  of  frauds.  (Wilkinson  v.  Wilkinson,  2 
Dev.  Eq.  376 ;  Morris  v.  Morris,  2  Bibb.  311 ;  2  Eq.  L.  C. 
716,  717;  Hill  on  Trustees,  171;  2  St  Eq.  J.  1199,  note  1, 
to  sec.  1199,  553.) 

Bohert  M,  Clarke  and  N.  Soderberg,  for  Respondent 

I.  The  evidence  in  the  record  is  sufficient  to  support  the 
findings.  (Boskowitz  v.  Davis,  12  Nev.  468.)  The  plain- 
tiff voluntarily  conveyed  the  property  to  Manning.  Defend- 
ant's money  paid  for  the  land,  and  neither  McKay  nor  plain- 
tiff ever  had  any  interest  in  the  land,  but  acted  solely  as 
trustees  for  defendant.     (1  Perry  on  Trusts,  sec.  126.)     • 

There  was  an  express  promise  by  plaintiff  to  hold  the  land 
in  trust  for  defendant,  and  in  pursuance  of  that  understand- 
ing there  was  a  delivery  of  possession,  entry,  and  occupation 
of  the  property  by  defendant,  whereby  the  contract  was 
taken  out  of  the  operation  of  the  statute.  {Church  v.  Sterl- 
ing, 16  Conn.  388;  Wagoner  v.  Speck,  3  Ohio  R  294:-6; 
Bayles  v.  Baxter,  22  Cal.  575;  18  Conn.  228.) 
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A  resulting  trust  having  once  attached  to  real  property  (no 
rights  of  innocent  purchasers  being  involved)  continues  to 
bind  the  property  in  the  hands  of  the  trustee  and  his  gran- 
tees, until  released  by  the  cestui  que  trust.  {Williams  v. 
Van  Tuyh  2  Ohio  St.  336;  53  Maine,  407.) 

C  Defendant  being  a  stranger  to  the  deed  from  McKay 
to  plaintiff,  is  not  estopped  by  any  recital  in  the  deed,  from 
raising  a  trust  by  parol  in  favor  of  himself.     (5  Cush.  431.) 

III.  If  the  proof  on  that  point  was  incompetent  the  ob- 
jection should  have  been  taken  on  the  trial,  or  before  tl» 
decree  was  entered.  (Johnson  v.  Brooks,  29  Cal.  223 ;  Curiae 
V.  Packard,  Id.  194;  McCloud  v.  O'Neall,  16  Id.  392;  Jack- 
son V.  Jackson,  6  Cow.  173.) 

By  the  Court,  Leonakd,  J.: 

This  action  was  brought  to  recover  certain  lands  and  a 
water  right  in  connection  therewith,  upon  the  ground  that 
respondent  obtained  from  appellant  the  legal  title  thereto 
through  fraud.  The  cause  was  tried  by  the  court  without  a 
jury.    Kespondent  recovered  judgment  in  his  favor. 

Appellant  moved  for  a  new  trial  upon  the  grounds  that 
the  evidence  did  not  justify  the  findings  and  decision  of  the 
court,  and  that  they  were  against  law.  This  appeal  is  taken. 
from  the  order  overruling  that  motion  and  from  the  judg- 
ment. 

The  findings  of  the  court  are  as  follows : 

'^1.  On  and  prior  to  October  5,  1874,  one  Donald  McKay 
had  and  held  the  title  to  the  lands  described  in  the  plead- 
ings herein,  but  in  trust,  for  the  use  and  benefit  of  defendant,, 
Peter  Dalton,  and  in  no  other  manner,  and  for  no  other  use,, 
benefit,  or  purpose  whatever. 

"2.  That  afterwards,  on  the  said  fifth  day  of  October^ 
1874,  the  said  Donald  McKay,  at  the  instance  and  request  of 
said  Peter  Dalton,  the  defendant,  and  without  any  considera- 
tion whatever,  and  for  the  use  and  benefit  of  the  said  Peter 
Dalton,  conveyed  the  said  land  and  premises  to  the  plaintiff ^ 
Catherine  Dalton,  and  the  said  Catherine  Dalton  then  took 
and  received  the  said  conveyance  for  the  use  and  benefit  of. 
the  said  Peter  Dalton,  defendant,  and  in  trust  for  him,  with- 
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out  giving,  paying,  or  surrendering  any  consideration  there- 
for, but  with  the  express  agreement  to  hold  the  said  title 
for  the  sole  use  and  benefit  of  the  defendant,  and  to  convey 
the  same  to  him,  or  to  his  use,  whenever  requested. 

"3.  That  afterwards,  and  on  the  twentieth  day  of  April, 
1876,  the  plaintiff,  Catherine  Dalton,  still  holding  the  said 
title  for  the  use  and  purposes,  and  in  trust  and  in  the  man- 
ner, aforesaid,  at  the  instance  and  upon  the  request  of  the 
defendant,  Peter  Dalton,  and  without  any  consideration 
ptid,  or  agreed  to  be  paid,  conveyed  the  said  premises  to 
A.  H.  Manning  in  trust,  and  for  the  use  and  benefit  of  the 
defendant,  Peter  Dalton ;  and  the  said  A.  H.  Manning,  with- 
out the  payment  of  any  consideration,  took  the  said  con- 
veyance in  trust  for  the  defendant,  and  agreed  to  hold  the 
same  for  the  sole  use  and  benefit  of,  and  agreed  to  convey 
the  said  premises  to,  the  defendant,  and  to  the  defendant's 
use,  whenever  requested. 

"4.  That  afterwards,  and  on  the  first  day  of  May,  1877, 
the  said  A.  H.  Manning,  at  the  instance  and  upon  the  re- 
quest of  said  defendant,  and  without  the  payment  to  him 
of  any  sum  of  money  or  consideration  whatever,  conveyed 
the  said  title  and  premises  to  the  defendant,  Peter  Dalton. 

"5.  That  ever  since  the  fifth  day  of  October,  1874,  the  said 
Peter  Dalton  has  had  the  equitable  right  to,  and  beneficial 
interest  in,  the  said  premises,  and  has  had  the  possession, 
use,  and  benefit  thereof,  and  ever  since  the  first  day  of  May, 
1876,  the  said  Peter  Dalton  has  had  the  legal  title  to  said 
land  and  premises,  and  has  had  the  possession  and  use 
thereof,  and  has  been,  and  now  is,  the  owner  of  the  same 
and  every  part  thereof. 

6.  The  court  further  finds  that  it  is  not  true,  as  alleged 
in  said  complaint,  that  the  plaintiff,  Catherine  Dalton,  is 
the  owner  of  any  part  of  the  real  estate  described  in  the 
complaint,  or  that  she  ever  was  such  owner,  or  that  she  ever 
had  any  right  to,  or  interest  in,  the  same^  otherwise  than 
as  hereinbefore  expressly  stated.  That  it  is  not  true,  as  in 
the  said  complaint  alleged,  that  the  said  plaintiff  ever  gave 
or  rendered  any  consideration  whatever  for  the  said  real 
estate,  or  that  the  said  conveyance  was  made  in  considera- 
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tion  of  moneys  advanced,  or  work  or  labor  performed,  or 
for  care,  or  providing  for  defendant  when  sick,  or  for  money- 
charges  incurred  or  paid  in  defendant's  sickness,  or  in  con- 
sideration of  love  and  affection.  That  it  is  not  true,  as 
alleged  in  said  complaint,  that  defendant  committed  any 
fraud,  or  made  the  alleged  false  and  fraudulent  representa- 
tions, or  any  of  them,  or  in  any  manner,  as  in  the  complaint 
alleged,  or  otherwise,  defrauded,  cheated,  misled,  deceived, 
or  improperly  influenced  the  plaintiff.  On  the  contrary, 
plaintiff  well  knew  the  purport  of  her  said  conveyance  to 
Manning,  and  that  the  same  was  to  be  without  consideration 
to  her,  and  for  the  use  and  benefit  of  the  defendant." 

"As  conclusions  of  law,  the  court  finds  that  the  conveyance 
from  Catherine  Dalton  to  A.  H.  Manning,  and  the  convey- 
ance from  A.  H.  Manning  to  the  defendant,  Peter  Dalton, 
were  not  fraudulent,  but  were  entirely  valid,  and  that  the 
defendant,  Peter  Dalton,  is  entitled  to  have  judgment 
against  the  plaintiff ;  that  she  (he)  go  hence  without  day,  and 
for  his  costs,  and  it  is  so  ordered." 

It  is  proper,  first,  to  consider  that  portion  of  the  sixth 
finding  of  fact,  wherein  it  is  found  that  respondent  did  not 
act  fraudulently  with  appellant  in  obtaining  the  deed  from 
her  to  Manning,  and  from  the  latter  to  himself ;  that  he  did 
not  in  any  manner  defraud,  cheat,  mislead,  deceive,  or  im- 
properly influence  appellant;  for  the  finding  in  question,  if 
wrrect,  should,  and  does,  deprive  appellant  of  the  relief 
sought,  regardless  of  other  facts  found  and  proved.  If  there 
was  no  fraud,  concealment,  or  undue  influence,  by  which 
r^pondent  obtained  the  legal  title  to  the  property  in  ques- 
tion, then  appellant  is  bound  by  her  deed  to  Manning.  If, 
on  the  contrary,  fraud  should  have  been  found,  she  is  en- 
titled to  relief,  if  the  case  in  other  respects  entitles  her 
thereto. 

The  record  shows  the  following  facts :  Appellant  is  an  old 
lady — over  sixty  years  of  age — and  is  respondent's  mother. 
She  can  neither  read  nor  write.  He  naturally  had  gi^eat  in- 
fluence over  her,  and  such  was  evidently  the  fact.  Indeed, 
one  witness,  Holt,  testified  that  he  had  known  them  about 
seven  years — ^had  been  to  their  place,  and  they  had  been  to 
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his ;  that  he  had  an  influence  over  her  in  business ;  that  she 
trusted  everything  to  him ;  that  what  he  said  was  law  to  her ; 
that  he  did  all  the  business,  and  whether  it  was  wrong  or 
right,  it  was  right  with  her. 

She  testified:  "He  told  me  he  had  sold  his  ranch  (tho 
Bowker  ranch),  to  a  man  in  Sierra  Valley,  and  wanted  me 
to  sell  mine.  He  said  he  would  take  the  money  and  go  to 
Oakland  to  live,  and  would  give  me  all  the  money  I  wanted. 
He  said  he  could  sell  his  ranch  better  if  I  would  sell  mine. 
I  consented  to  sell.  I  made  a  deed  four  or  five  days  after 
this.  He  came  to  my  bed  when  I  was  sick  and  told  me  this. 
When  I  made  the  deed,  I  thought  I  was  making  a  deed  to 
a  man  in  Sierra  Valley,  but  it  was  to  a  man  in  town.  When 
I  signed  the  deed,  I  was  not  informed  to  whom  the  deed 
was  made.  ♦  *  *  This  was  on  Saturday.  Peter  went 
with  me.  He  said  he  would  go  in  on  Monday  and  get  the 
money.  He  said:  'Don't  tell  anybody  what  I  have  done.' 
I  went  to  town  afterwards,  and  Mr.  Williams  told  me  what  T 
had  done — that  I  had  sold  the  ranch  to  Mr.  Manning.  *  *  ♦ 
I  stayed  as  long  as  I  could  in  the  house  with  him  and 
his  wife  after  they  married.  I  told  him  he  and  his  wife  - 
might  have  trouble,  and  she  would  get  his  property.  I  told  • 
him  if  the  deed  was  made  to  me,  I  would  not  sell  it.  When 
I  got  the  deed  from  McKay  I  was  living  with  him.  *  *  ♦ 
I  saw  the  deed  in  Mr.  Williams'  oflBce.  I  put  my  hand  to 
the  pen.  The  deed  was  not  read  to  me.  I  thought  it  was 
to  a  man  in  Sierra  Valley.  I  have  no  money  now.  I  be- 
lieved what  Peter  told  me  about  selling  his  ranch  to  a  man 
in  Sierra  Valley,  but  what  he  told  tie  was  not  true.'* 

The  testimony  of  Mr.  Williams,  who  drew  up  the  deed, 
shows  that  it  was  drawn  at  the  request  of  respondent,  two 
or  three  days  before  it  was  signed.  The  mother  and  aon 
went  to  the  office  together.  The  latter  asked  for  the  deed. 
It  was  not  read  to  her,  nor  did  she  have  any  notice  of  ita 
contents  before  she  executed  it.  The  deed  from  appellant 
to  Manning  was  executed  on  Saturday,  and  that  from  Man- 
ning to  respondent  on  the  Monday  following.  Manning 
testified:  "I  know  of  a  deed  being  executed  to  me  of  the 
Libby  and  Lambirth  ranch  by  Mrs.  Dalton.     Peter  spoke 
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to  me  about  it  before  the  deed  was  executed.  His  mother 
did  not.  He  wanted  me  to  take  the  deed  from  her.  I  paid 
nothing.  It  was  understood  that  I  todi:  the  deed  in  trust 
for  Peter  Dalton — understood  with  him.  Had  no  money  in- 
terest in  it.  I  did  it  as  a  favor  to  him."  The  deeds  from 
Mcl^aj  to  appellant,  from  the  latter  to  Manning,  and  from 
him  to  respondent,  were  all  bargain  and  sale  deeds,  con- 
taining covenants  of  warranty,  with  a  consideration,  as 
stated,  of  two  thousand  dollars. 

Appellant  claimed  in  her  complaint,  and  testified  at  the 
trial,  that  the  property  in  controversy  was  conveyed  to  her 
by  McKay  (who,  in  fact,  held  the  title  in  trust  for  respond- 
ent), at  the  request  of  her  son,  in  satisfaction  of  moneys 
due  to  her  from  him.  Bridget  Duffy  testified  to  the  same ; 
while  respondent  claimed  and  testified  that  he  owed  his 
mother  nothing;  that  she  paid  nothing,  either  to  McKay  or 
to  him ;  that  his  mother  wanted  ten  or  twenty  acres  of  the 
Bowker  ranch,  and  to  pacify  her  he  concluded  to  give  her  a 
deed  of  the  whole  ranch  in  question;  that  she  agreed  to 
hold  it  for  him.  Respondent  testified  as  follows:  "At  the 
time  of  the  deed  to  Manning  I  had  some  talk  of  selling  my 
ranch  to  a  man  in  Sierra  Valley.  I  told  her  I  wanted  to  sell 
out,  and  so  I  did.  She  would  be  safe.  I  would  always 
take  care  of  her.  I  told  her  that  she  should  be  supported, 
if  I  had  to  go  to  work  to  do  it.  There  was  no  agreement 
that  any  amount  of  money  should  be  given  her;  nothing 
was  said  about  the  amount  to  be  received,  or  about  any 
money  for  her  or  her  interest.  I  told  her  the  deed  was  to 
Manning,  but  did  not  say  what  Manning.  After  the  deed 
was  made,  she  said  ^everything  was  mine  now.'  She  gave 
all  up  to  me.  She  knew  that  I  had  not  sold  the  ranch  at 
that  time.  I  have  always  been  ready  and  willing  to  sup- 
port her.'' 

The  mildest  possible  construction  that  can  be  put  upon 
his  testimony,  as  well  as  hers,  is  that  he  intended  to  conceal 
from  her  many  important  facts,  and  to  induce  her  to  believe 
in  the  existence  of  other  facts  that  did  not  have  any  real 
foundation.  It  cannot  be  doubted  that  at  the  time  of  the 
deed  from  her  to  Manning,  his  concealed  intention  was  to 
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get  the  legal  title  in  himself.  He  had  already  asked  Man- 
ning to  take  the  title  and  hold  it  for  him,  and  on  the  very 
next  week  day  that  object  was  consummated  by  a  convey- 
ance from  Manning.  He  has  held  the  property  ever  since, 
and  there  is  no  proof  that  he  made  any  eflort  to  sell  either 
to  a  man  in  Sierra  Valley  or  to  any  one  else.  It  is  plain  to 
our  minds  that  he  kept  his  real  intentions  to  himself,  while 
he  told  her  that  his  object  was  entirely  different.  No  reason 
is  given,  and  it  is  difficult  to  perceive  what  ones  can  be  as- 
signed, why  he  had  the  title  passed  from  her  to  Mannings 
and  directly  from  the  latter  to  himself,  instead  of  taking  it 
in  the  first  instance  from  her. 

No  reason  is  given  why  he  asked  her  to  keep  secret  the  fact 
that  she  had  conveyed  the  property,  and  we  can  perceive 
none  except  that  he  wished  to  get  the  deed  from  Manning 
before  the  truth  should  come  to  light  He  does  not  deny 
that  he  told  her  not  to  tell  what  had  been  done,  or  that  he  told 
her,  when  she  executed  the  deed,  that  he  would  go  to  Reno 
on  Monday  and  get  the  money;  thus  showing  that  she  sup- 
posed she  was  selling  the  ranch  outright  for  money,  in- 
stead of  to  Manning  in  trust  for  her  son.  All  the  circum- 
stances demanded  of  him  the  utmost  sincerity  and  fair  deal- 
ing. She  could  not  read,  and  it  was  his  duty  to  tell  her 
what  she  was  doing,  and  the  effect  of  her  deed,  without  con- 
cealment of  any  important  fact.  She  was  old,  and  confided 
in  him  as  a  mother  has  good  reason  to  think  she  may  confide 
in  a  son.  She  was  deceived,  and  equity  comes  to  her  relief. 
(Perry  on  Trusts,* sec.  166,  et  seq.) 

That  portion  of  the  sixth  finding  under  consideration  is. 
not  sustained  by  the  evidence,  so  far  as  it  relates  to  the  only 
material  question  to  be  considered  here,  that  is  to  say,  wheth- 
er or  not  respondent  obtained  the  legal  title  by  such  arts 
and  acts,  that  equity  will  not  permit  him  to  hold  and  enjoy 
any  beneficial  interest  in,  or  use  of,  the  property,  if  it 
ought  to  be  enjoyed  by  appellant 

All  the  evidence  in  the  case  was  admitted  without  objec- 
tion, 80  far  as  the  record  shows.  It  is,  therefore,  too  late 
now  to  object  to  the  manner  of  proof.  It  was  the  duty  of 
the  court  helow  to  give  it  its  full  value,  and  our  duty  is  the^ 
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same.  (Sherwood  v.  Sissa,  5  Nev.  355 ;  McCloud  v.  O'Neall^ 
16  Cal.  397.) 

We  shall  not  consider  whether  respondent  was  such  a 
stranger  to  the  deed  from  McKay,  that  the  general  rules 
applicable  to  parties  to  written  instrument  did  not  apply  to 
him,  and  that  he  could  contradict  its  terms  by  parol  by 
showing  that  no  consideration  was  paid  by  appellant;  or 
whether  such  parol  evidence  when  given  was  competent  to 
raise  a  resulting  trust,  and  thus  vary  the  character  of  the 
deed  as  a  bargain  and  sale  'with  covenants  of  warranty  be> 
tween  the  parties,  by  engrafting  upon  it  any  condition, 
limitation,  or  reservation,  inconsistent  with  its  terms;  or 
whether  an  express  trust  can  be  proven  by  parol  testimony 
that  is  admitted  without  objection.  But  without  express- 
ing any  opinion  as  to  how  they  should  be  answered,  if 
occasion  required,  and  for  the  purpose  of  this  case  only,, 
^e  shall  resolve  the  above  questions  in  favor  of  respondent* 

How  then  does  the  case  stand !  The  burden,  of  proof  to 
show  a  trust  was  upon  respondent.  His  claim  is  opposed 
by  the  deed,  and  his  answer  sietting  up  a  trust  is  deemed 
denied  by  appellant.  If  it  be  admitted  that  a  trust  ought 
to  have  been  found,  if  the  proof  was  sufficient  to  sustain  the 
finding  that  appellant  paid  no  consideration,  it  certainly 
cannot  be  claimed  that  a  trust  arose,  if  appellant  paid  the 
valuable  consideration  stated  in  her  testimony.  If  the 
clearest  and  strongest  testimony  must  be  produced  to  show 
a  resulting  trust  in  favor  of  one  who  claims  to  have  paid 
the  purchase  money,  when  the  deed  is  in  the  name  of  an- 
other,  it  must  be  true  in  this  case,  that  the  same  certainty 
of  proof  is  required  to  show  that  no  valuable  consideration 
was  paid.  Parol  evidence  of  any  fact  that  will  defeat  the 
apparent  object  and  effect  of  a  deed  must  be  clear,  and 
attended  with  no  imcertainty,  and  even  then  should  be  re- 
ceived with  great  caution.  If  the  law  was  otherwise,  the 
door  would  be  opened  wide  to  fraud  and  perjury,  and  no  man 
conld  rest  in  safety  upon  his  title.  In  the  great  case  of 
CooTe  V.  Fountainj  2  Swanston,  691,  it  is  well  said  that 
^thare  is  one  good^  general,  and  infallible  rule  that  goes 
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to  both  of  these  kinds  of  trusts  (express  and  implied)  ;  it  is 
such  a  general  rule  as  never  deceives;  a  general  rule  to 
which  there  is  no  exception,  and  that  is  this :  the  law  never 
implies,  the  court  never  presumes,  a  trust,  but  in  case  of 
absolute  necessity.  The  reason  of  this  rule  is  sacred;  for 
if  the  chancery  do  once  take  liberty  to  construe  a  trust  by 
implication  of  law,  or  to  presume  a  trust  imnecessarily,  a 
way  is  opened  to  the  lord  chancellor  to  construe  or  presume 
any  man  in  England  out  of  his  estate ;  and  so  at  last  every 
case  in  court  will  become  casus' pro  amico'* 

In  Graves  v.  Graves,  29  N.  H.  145,  it  is  said:  "In  the 
class  of  cases  where  it  is  held  that  a  trust  results  to  the 
party  who  owns  the  money,  it  is  held  that  the  evidence 
must  be  clear  as  to  the  ownership  of  the  money.  (2  Fonb. 
Eq.  117.)  And  in  a  case  of  this  kind,  the  proof  of  want  of 
consideration  ought  to  be  equally  satisfactory."  The  fact 
on  which  the  plaintiff  relied  in  that  case,  was  that  there 
was  never  any  consideration  paid. 

"The  claim  in  this  case  is  opposed  by  the  face  of  the 
patent  and  by  the  answer  of  the  trustee.  These,  we  agree, 
may  be  contradicted  by  parol  evidence,  but  to  succeed  against 
them,  the  clearest  and  strongest  testimony  must  be  produced. 
*  *  *  A  bill,  when  denied,  must  be  proved  by  at  least 
two  witnesses,  or  by  one  witness  and  corroborating  circum- 
stances." (Jennison  v.  Graves,  2  Blackf.  448;  Smith  v. 
Brush,  1  Johns.  Ch.  459 ;  Boyd  v.  McLean,  Id.  691 ;  Clarke 
V.  Qua^Jcenbos  et  al.  27  111.  288;  Greer  v.  Baughman,  13 
'  Md.  268;  Brawner  v.  Staup,  21  Id.  337;  Harrison  v.  Mc- 
Menomy,  2  Edw.  Oh.  255 ;  McBarron  et  al.  v.  Glass  et  al», 
30  Pa.  St.  134;  Holder  and  wife  v.  Nunnelly  et  al,  2 
Coldw.  288;  Grooms  v.  Rust,  27  Tex.  231;  Frederick  v. 
Haas,  6  Nev.  394;  Millard  y,  Hathaway,  27  Cal.  119.) 

It  remains  to  examine  the  testimony  in  the  light  of  the 
above  cases,  keeping  in  mind  also  the  fact,  that  if  it  was 
competent  for  appellant  to  show  a  want  of  consideration  by 
parol,  it  was  equally  so  for  respondent  to  rebut  such  testi- 
mony by  the  same  kind  of  proof. 

Respondent  was  a  witness  for  himself,  and  upon  his  testi- 
mony the  findings  must  have  been  based. 
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He  testified  that  he  paid  for  the  Bowker  ranch  in  1870, 
which  he  now  owns;  also,  that  he  paid  for  the  property  in 
question;  that  he  got  McKay  to  buy  it  for  the  reason  that 
the  parties  who  owned  it  would  not  sell  to  him ;  that  no  part 
of  the  money  paid  for  either  belonged  to  his  mother ;  that 
it  was  all  his  own ;  that  she  paid  nothing  for  it  at  any  time, 
but  was  to  take  the  title  and  hold  it  for  him;  that  Mrs. 
Duffy  was  at  the  ranch  when  the  deed  was  made  by  McKay ; 
that  he  never  told  his  mother  or  Mrs.  Duffy  that  he  knew  he 
owed  his  mother  money  thai  she  gave  him  to  buy  the  Dalton 
(Bowker)  ranch;  that  he  never  said  to  Mrs.  Duffy,  or  to  his 
mother,  that  he  owed  her  money  and  gave  her  the  deed  in  sat- 
isfaction of  the  debt.  But  he  did  not  testify  that  he  did  not 
owe  her  anything,  or  thai  he  did  not  give  the  deed  in  satis- 
faction of  the  debt,  except  by  inference  from  his  statement 
that  the  purchase-money  of  both  randies  belonged  to  him. 

Against  the  above  is  the  testimony  of  appellant,  Mrs,  Duf- 
fy, Hill,  and  Lyell. 

The  first  said:  "I  gave  Peter  all  the  money  I  made  to 
buy  the  Bowker  ranch.  ♦  *  *  I  gave  him  three  thou- 
sand eight  hundred  dollars  (probably  two  thousand  eight 
hundred  dollars)  to  buy  the  Bowker  Banch  with,  of  my 
own  money.  I  gave  him  the  money  to  put  in  the  bank  at 
the  Bay,  and  I  gave  him  the  book.  I  had  been  twenty 
Tears  earning  the  money.  Whenever  I  made  a  little  money 
I  gave  it  to  him  to  put  in  the  bank."  She  then  stated  that 
he  was  sick  for  a  long  time ;  that  the  took  care  of  him  and 
paid  his  doctor's  bills,  and  continued:  "He  gave  me  this- 
ranch  for  my  money  that  I  let  him  have  to  pay  for  his  other 
ranch.  Mrs.  Duff jl  did  this  business  for  me.  She  talked 
to  Peter  about  it,  and  he  agreed  to  give  me  this  ranch  for 
my  interest  in  the  ranch  he  lives  on.  He  said  he  could  not 
get  his  wife  to  sign  a  deed  of  his  other  ranch,  and  he  would 
give  me  a  deed  of  this  that  McKay  had.  He  brought  me 
the  deed,  and  told  me  what  it  was  for.  *  *  *  Hy  gon 
came  with  me  from  Illinois  to  California  in  1864.  He  paid 
my  passage,  but  I  gave  him  some  money  to  pay  it.  I  brought 
with  me  one  hundred  and  fifty  dollars  in  gold  and  ten  dol* 
lars  in  silver.     I  gave  that  money  to  him  and  he  put  it  in 
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the  bank.  He  and  I  earned  more,  and  then  he  bought  the 
property.  We  had  a  bank  book.  It  waa  in  his  own  name. 
I  gave  him  all  the  money  I  had  to  put  along  with  his  own. 
I  kept  house.  My  son  lived  with  me.  I  used  to  work  out 
the  house  rent." 

Hill  testified  that  before  purchasing  the  Bowker  ranch 
respondent  stated  to  him  that  he  was  going  to  buy  a  ranch ; 
witness  told  him  about  the  Bowker  place,  and  told  him  it 
could  be  bought  for  four  thousand  dollars.  Both  went  to 
look  at  it.  Respondent  told  witness  he  had  some  money 
with  him,  but  not  enough  to  pay  for  the  ranch;  that  his 
mother  had  some,  and  could  pay  three  thousand  dollars 
down.    Respondent  did  not  say  how  much  he  had. 

Lyell  knew  that  appellant  kept  house  for  her  son  before 
his  marriage. 

Mrs.  Duffy  testified  that  she  knew  appellant  advanced 
money  to  respondent  to  purchase  the  Bowker  ranch — knew 
«he  worked  and  saved  money  for  six  years,  while  he  was 
sick  and  unable  to  do  anything;  that  afterwards,  for  six 
years,  she  did  the  housework  on  the  ranch,  which  entitled  her 
to  good  wages.  Witness  said:  "I  heard  Catherine  Dalton 
and  Peter  converse  about  their  business  affairs.  He  stated  to 
her  in  my  presence  that  he  knew  his  mother  had  advanced 
him  mfoney  and  rendered  him  services  that  entitled  her  to  a 
home,  and  that  he  was  willing  to  give  it  to  her.  It  was 
after  that  he  brought  her  the  deed  of  the  ranch  held  in  the 
name  of  McKay.  The  conversation  was  on  Peter's  ranch. 
Dalton  admitted  to  me  that  he  had  his  mother's  money  or 
earnings,  and  all  went  to  purchase  the  ranch.  The  amount 
I  could  not  say;  no  amount  was  mentfoned.  Neither  the 
mother  nor  the  son  knew  the  amount.  There  was  no  ac- 
count kept  between  them.  Peter  did  not  say,  and  could 
not  say,  what  amount  he  owed  her,  but  was  willing  to  give 
her  a  deed  for  that  portion  of  the  ranch  for  her  services  and 
money.  About  a  week  after  their  conversation  he  brought 
her  the  deed." 

We  have  no  hesitation  in  saying  that  respondent's  un- 
supported testimony,  opposed  by  appellant  and  by  Mrs. 
Duffy,  who  were  corroborated  by  Hill  and  I-yell,  was  wholly 
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insufficient  to  support  the  finding  that  appellant  paid  no 
consideration  for  the  property  in  question,  but  held  it  in 
trust  for  respondent.     (See  Groff  v.  Rohrer,  35  Md.  336.) 

The  order  and  judgment  appealed  from  are  reversed  and 
the  cause  remanded* 


[No.  995.1 

FLORAL  SPRINGS  WATER  COMPANY,  Petitioneb, 
V.  HENRY  RIVES,  District  Judge,  Respondebtt. 

Kaitdamus — Will  bb  Issued  to  Compel  Coubts  to  try  Causes. — If  th« 
district  court  refuses  to  try  a  cause  on  the  ground  that  it  has  no  jurts- 
diction,  and  It  appears  that  the  court  has  Jurisdiction,  the  writ  of  man- 
date will  be  issued  to  compel  the  court  to  hear  and  decide  the  cause 
upon  its  merits. 

Justice  of  the  Peace—  Jurisdiction — Action  aoainst  County. — ^A  justlcs 
of  the  peace  has  jurisdiction  of  an  action  against  a  county  for  a  sum  less 
than  tliree  hundred  dollars. 

Application  for  mandamus. 

The  facts  suflSciently  appear  in  the  opinion  of  the  court. 

Geo.  8.  Sawyer  and  T,  W,  W,  Davies,  for  Petitioner, 

Petitioner  is  entitled  to  the  writ  of  mandamus.  The  writ 
is  granted  where  a  person  has  a  legal  right  to  insist  that  a 
certain  act  shall  be  done,  the  performance  of  which  is  by 
law  made  the  duty  of  a  public  officer.  {Treadway  v.  Wright, 
4  Ifev.  119 ;  3  Stephens'  Nisi  Prius,  2292 ;  Eedfield  on  Rail- 
ways, 441  n.  5;  People  v.  Judge  Wayne  Co.  1  Manning's; 
Michigan  Eep.  859 ;  In  the  matter  of  Jas  Turner,  5  Ohio, 
542;  Moses  on  Mandamus,  chaps.  2  and  8;  Stat,  of  !Nev. 
1869,  264.) 

The  justice  has  jurisdiction  of  the  action  lEigainst  the 
county.  (Stat  1861,  127-8,  sec.  11  and  23;  Stat  1864,  45, 
138,  sec.  8,  257,  sec.  24 ;  Constitution,  Art  VI.,  sec  8 ;  Art. 
Vin.,  sees.  2,  5, 10;  Art  IX.,  sec.  4;  1  Comp.  Laws,  1570.) 
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A.  C,  Ellis,  for  ReBpondent. 

I.  A  justice's  court  has  no  jurisdiction  of  any  suit  against 
a  county.     (Comp.  Laws,  100,  101,  102,  108.) 

At  common  law  a  county  could  not  be  sued  at  all  in  any 
court;  and  the  authority  to  sue  being  strictly  statutory,  the 
statute  must  be  strictly  pursued  as  to  the  tribunal  in  which 
the  action  may  be  brought  and  tried,  the  mode  of  service, 
etc.  ( Oilman  v.  Contra  Costa  county,  8  Cal.  57 ;  Hwnsaker 
V.  Borden,  5  Id.  290;  Hastings  v.  San  Francisco,  18  Id.  57.) 

A  county  is  a  part  of  the  state,  a  political  subdivision  of 
the  state,  and  the  sovereign  can  never  be  sued  without  its 
consent,  and  in  the  courts  which  it  prescribes.  (Sharp  v. 
Contra  Costa  county,  34  Cal.  291;  Clarice  v.  Lyon  county,  8 
Nev.  185 ;  McBane  v.  The  People  ex  rel  Stout,  50  111.  506.) 

II.  The  act  of  the  legislature  of  the  state  of  Nevada,  ap- 
proved March  8,  1865,  entitled  "An  act  to  create  a  board 
of  county  commissioners  in  the  several  counties  of  this 
state,  and  to  define  their  duties  and  powers,"  does  not  confer 
the  right  to  sue  a  county.  This  statute  does  not  deal  with 
the  jurisdiction  of  the  courts.  Its  title  in  no  sense  so  in- 
dicates. It  creates  and  defines  the  powers  of  a  body,  dif- 
ferent from  the  courts  of  the  state,  and  without  judicial 
powers  and  functions. 

But  so  far  as  it  may  be  elaimed  that  this  law  confers  or 
regulates  the  jurisdiction  of  the  courts  of  the  state,  the  law 
is  clearly  unconstitutional.  It  was  not  intended  to  and  does 
not  confer  jurisdiction  on  the  state  courts.  (Art.  IV.,  sec. 
17,  Const;  Waitz  v.  Ormsby  county,  1  Nev.  374;  Clarice  v» 
Lyon  county,  8  Id.  186.) 

III.  The  jurisdiction  of  justices'  courts  is  limited  and 
special,  and  no  presumption  can  be  indulged  in  favor  of 
their  jurisdiction.  (Swain  v.  Chase,  13  Cal.  283 ;  Rowley,^, 
Howard,  23  Id.  401 ;  King  v.  Randlett,  38  Id.  818;  Paul  v. 
Beegan,  1  Nev.  327 ;  McDonald  v.  Prescott  &  Clark,  2  Id. 
109 ;  Paul  v.  Armstrong,  1  Id.  82 ;  Mallett  .v.  Uncle  Sam  M^ 
Co,,  Id.  188;  Little  v.  Currie,  5  Id.  90.) 

By  the  Court,  Beatty,  C.  J. : 

This  is  an  application  for  a  peremptory  writ  of  mandamus. 
The  substance  of  the  petition  is  that  the  petitioner  in  Aprils 
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1879,  recovered  a  judgment  against  tha  county  of  Lincoln, 
m  an  action  duly  coioaanenced  in  a  justice^s  court ;  that  the 
county  appealed  to  the  district  court,  and  that  the  respond- 
ent, who  is  district  judge,  refuaes  to  try  the  action,  upon 
the  ground  that  justices  of  the  peace  have  no  jurisdiction 
of  actions  against  counties,  and  consequently  that  the  dis- 
trict court  could  acquire  no  jurisdiction  of  this  case,  by 
appeal  from  the  justice's  court. 

The  respondent  d^naurs,  and  ansvirers  at  the  same  time. 
The  answer,  however,  as  well  as  the  demurrer,  admits  all 
tike  allegations  of  the  petition;  and  the  new  matter  alleged 
on  the  part  of  the  respondent  was  not  proved,  and  is  not 
relied  on.  The  only  question  to  be  decided,  therefore,  is 
this:  has  a  justice  of  the  peace  jurisdiction  of  an  action 
against  a  county  for  a  sum  less  than  three  hundred  dollars  ? 
For,  if  he  has,  this  case  falls  clearly  within  the  rule  of 
Cavancmgh  v.  Wright,  2  Nev.  166,  in  which  it  was  held^ 
or  at  least  assumed — and  we  have  no  doubt  correctly — that 
if  upon  a  mistaken  view  of  the  law  the  district  court  refuses 
10  try  a  cause,  on  the  ground  that  it  has  no  jurisdiction, 
and  it  clearly  appears,  from  the  admitted  facts,  that  it  has 
jurisdiction,  and  that  all  preliminary  conditions  to  its  action 
have  been  complied  with,  and  the  cause  is  still  pending,  in 
such  case,  if  there  is  no  other  plain,  speedy,  and  adequate 
remedy,  this  court  should  issue  its  mandate  to  the  district 
eonrt,  to  hear  and  decide  such  cause  on  its  merits. 

The  decision  in  Treadway  v.  Wright,  4  Nev.  119,  does  not 
overrule  that  in  Cavanaugh  v.  Wright,  and  if  it  be  true  that 
the  distinction  which  it  attempts  to  draw  between  the  two 
cases  is  without  any  substance  or  validity,  what  follows  is 
that  the  latter  and  jDuot  the  former  decision  is  wrong. 

Betuming,  then,  to  the  only  question  in  the  case,  we  are 
satisfied  that  the  district  court  erred  in  holding  that  jus- 
nces  of  the  peace  have  no  jurisdiction  of  actions  against 
counties. 

It  is  conceded  that  without  express  authority  from  the 
legislature  a  county  can  not  be  sued,  and  that  the  right  to 
maintain  such  suits  can  only  be  enioyed  upon  the  condi- 

Ncv.  Vol.  XIV.— 28. 
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tions  which  the  legislature  sees  fit  to  impose.     It  is  con- 
ceded also  that  the  only  statute  authorizing  suits  against 
counties  in  this  state  is  the  act  of  the  territorial  legislature 
approved  February  16,  1864.     (Stats.  1864,  p.  45.)     But 
it  does  not  follow,  as  claimed  by  respondent,  that  the  only 
courts  in  which  such  suits  can  be  brought  are  those  which 
are  mentioned  in  that  statute;  for  if  this  was  so,  a  county 
could  no  longer  be  sued  at  all,  the  courts*  therein  mentioned 
(t.  e.  the  United  States  district  courts  for  the  territory  of 
Nevada)  having  been  abolished  by  the  adoption  of  the  state 
constitution  and  the  organization  of  the  state  government. 
There  is  no  more  identity  between  the  district  courts  of  the 
state  of  Nevada  and  the  courts  mentioned  in  the  statute  of 
1864  than  there  is  between  those  courts  and  the  justices' 
•courts.     Yet  it  has  never  been  questioned  since  the  decision 
of  Waitz  V.  Ormsby  County,  1  Nev.  370,  that  the  right  to  sue 
<5ounties  remains,  notwithstanding  the  fact  that  the  only 
courts  in  which  the  statute  authorizes  them  to  be  sued  were 
utterly  abolished  on  the  admission  of  Nevada  as  a  member 
of  the  federal  union.  .  In  that  case  and  in  every  subsequent 
<»ase  in  which  a  county  has  been  sued,  it  was  either  expressly 
decided,  or  tacitly  assumed,  that  the  right  to  sue  a  county, 
conferred  by  the  act  of  1864,  not  being  repugnant  to  any- 
thing in  the  constitution  or  subsequent  state  legislation,  re- 
mained intact.     But  it  was  not  held,  and  could  not  hkve 
been  held,  that  the  jurisdiction  of  such  actions  continued 
as  therein  prescribed.     The  courts  then  in  existence  had 
been  abolished,  and  the  jurisdiction  of  the  new  courts  which 
were  erected  in  their  place  had  been  regulated  by  constitu- 
tional provisions,  applicable  to  all  kinds  of  actions.     Under 
those  provisions  the  jurisdiction  of  an   action  against    a 
county  is   determined  by  the  same  rule   that   determines 
the  jurisdiction  of  actions  against  natural  persons.     If  the 
subject-matter  of  an  action  is  a  money  demand  not  exceed- 
ing three  hundred  dollars,  the  jurisdiction  of  the  district 
•court  is  excluded  (Constitution,  Art  VT.,  sec  6)^  and  it  must 
belong   (orginally)   to  the  justices'  courts  if  the  right  of 
action  exists.     (Constitution,  Art.  VT,  sec  8,  and  Statutes 
.1864-5,  p.  114,  sec  29.) 
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That  the  right  to  sue  a  county  on  demands  under  as  well 
as  over  three  hundred  dollars  does  exist  can  not  be  doubted. 
The  statute  of  1864  confers  it,  and  nothing  in  the  constitu- 
tion or  any  subsequent  statute  has  taken  it  away.  But  the 
jursidiction  of  all  such  actions  has  been  vested  in  other 
•courts,  and  whether  it  belongs  to  the  district  court  or  to  a 
justice  of  the  peace  is  determined  in  each  individual  case  by 
the  subject-matter  of  the  action,  t.  e.  the  amoimt  involved. 
As  the  amount  involved  in  petitioner's  action  against  Lin- 
cok  county  was  less  than  three  hundred  dollars,  it  follows 
that  the  action  was  properly  commenced  in  justice's  court, 
and  that  the  district  court  has  jurisdiction  of  the  appeal. 

It  is,  therefore,  ordered  that  the  peremptory  writ  issue 
^  prayed  for. 

Hawley,  J.,  concurring.: 

There  is,  in  my  opinion,  a  wide,  plain  and  clear  distinc- 
tion, in  principle,  between  the  cases  of  Cavanaugh  v.  Wright, 
2  Nev.  166,  and  The  State  ex  rel,  Treadway  v.  Wright,  4 
Nev.  119.    In  my  judgment  both  cases  are  correct. 

In  every  case  where  an  appeal  has  been  taken  from  the 
justice's  court  it  is  the  duty  of  the  district  judge,  upon 
proper  request,  to  make  such  disposition  of  the  case  as,  in 
his  judgment,  the  law  and  facts  may  warrant 

If  he  proceeds  and  disposes  of  the  case,  the  writ  of  man- 
damus cannot  be  used  to  review  his  action.  But  if  he  re- 
fuses, the  writ  will  be  issued  to  compel  him  to  act.  As  the 
-district  judge  refused  to  act,  I  concur  in  the  order  directing 
the  issuance  of  the  writ. 


(No.  980.] 

If.  LEVY,  Appbu^nt,  v.  JAMES  ELLIOTT,  Responi>- 

ENT. 

:80inMT— Attach MBNV. — An  Attachment  lait  can  l»«  commenced  and  the 
writ  aerred  on  Sunday  whenever  the  plaintiff,  or  aome  person  in  his  be- 
haif.  makes  the  affidavit  required  by  section  60  of  the  act  concerning 
•courts  of  justice.     (1  Gomp.  L.  005.) 
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IOB>i — Sufficiency  of  Affidavit. — The  use  of  the  word  upon  instead  of 
ly  in  the  affidavit :  Held,  to  be  a  clerical  mistake,  which  did  not  de- 
stroy the  sufficiency  of  the  affidavit. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  appear  in  the  opinion. 

Robert  M,  Clarke,  for  Appellant. 

The  power  to  issue  the  writ  is  expressly  enumerated  in 
the  statute,  and  this  by  implication  carries  the  power  to 
do  everything  necessary  to  the  issnance  of  the  writ.  Any 
other  interpretation  would  destroy  the  act  and  overthrow 
the  intention  of  the  law-makers.  The  act  in  terms  only  pro- 
vides that  the  writ  may  issue.  The  law  grants  the  right  to 
have  the  writ  issue.  It  therefore  grants  also  the  right  to  do 
all  things  necessary  to  that  end. 

Kirhpatrick  &  Stephens,  for  Respondent. 

Sunday  laws  are  declared  to  be  founded  on  public  policy, 
and  promotive  of  the  principles  of  religion  and  morality, 
for  it  is  held  that  the  dedication  of  the  Sabbath  to  religious 
rest  and  worship  is  of  divine  authority  and  perpetual  obli- 
gation. {People  V.  Hoym,  20  How.  Pr.  76 ;  Rice  v.  Mead.  22 
Id.  445 ;  Story  v.  Elliott,  8  Cow.  27.) 

It  is  obvious  from  the  provisions  of  our  statutes  on  the 
subject  that  the  law-makers  intended  to  require  a  strict  ob- 
servance of  the  fourth, commandment,  and  it  is  irresistibly 

clear  that  they  regarded  the  transaction  of  public  or  judi- 
cial business  as  a  desecration  of  the  Lord's  day — ^to  be  rig- 
idly prohibited.  Such  being  the  manifest  spirit  of  this 
legislation,  it  must  be  read  and  interpreted  in  the  light  of" 
the  legislative  intention,  so  as  to  promote  the  high  moral 
and  religious  purpose  in  view.  Nothing  is  to  be  taken  by 
implication.  The  exceptions  contained  in  the  act  must  be- 
restrained  within  their  very  letter. 

The  remedy  by  attachment  is,  imder  our  system,  a  harsh* 
one.  In  its  practical  operation  it  is  always  oppressive  and' 
generally  inequitable  and  unjust     It  exhausts  the  property 
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of  the  unfortunate  debtor  in  costs.  It  breaks  up  and  ruins 
his  business  and  credit,  and  this,  in  advance  of  a  hearing, 
and  without  allowing  hiin  his  day  in  court.  It  ignores  the 
principle  of  equitable  distribution- — ^giving  an  absolute  pref- 
erence to  the  prior  attaching  creditor.  There  is  nothing  in 
the  end  to  be  accomplished  that  should  incline  the  court  to 
relax  the  laws  which  protect  the  Lord^e  day  from  desecration. 

8:  8.  Orass,  also  for  Respondent. 

By  the  Court,  Beatty,  C.  J. : 

This  action  was,  on  motion  of  the  defendant,  dismissed 
hj  the  district  court,  on  the  ground  that  the  proceedings 
were  void  by  reason  of  the  fact  that  the  comjplaint  was  filed 
and  summons  issued  on  Sunday. 

The  plaintiff  appeals  from  the  judgment  of  dismissal, 
and  the  only  questions  in  the  case  are : 

1.  Can  an  attachment  suit  be  commenced  in  this  state  on 
Sunday  ? 

2.  If  so,  did  the  plaintiff  in  this  case  make  a  proper 
affidavit  to  entitle  him  to  the  privilege  ? 

The  fiftieth  section  of  the  act  concerning  courts  of  jus- 
tice, etc.  (0.  L.  sec.  955),  is  as  follows: 

"Section  50.  No  court  shall  be  open,  nor  shall  any  ju- 
dicial business  be  transacted  on  Sunday,  on  New  Year's 
Day,  on  the  Fourth  of  July,  *  *  *  except  for  the  fol- 
lowing purposes:  *  *  *  Fourth — For  the  issue  of  a 
writ  of  attachment,  which  writ  may  be  issued  on  each  and 
all  of  the  days  above  enumerated,  upon  the  plaintiff,  or 
some  person  in  his  behalf,  setting  forth  in  the  affidavit 
required  by  law  for  obtaining  said  writ  the  additional  aver- 
ments, as  follows:  That  the  affiant  has  good  reason  to  be- 
lieve, and  does  believe,^  that  it  will  be  too  late  for  the 
purpose  of  acquiring  a  lien  by  said  writ  to  wait  till  a  sub- 
sequent day  for  the  issuance  of  the  same.  And  all  pro- 
ceedings instituted,  and  writs  issued,  and  official  acts  done 
on  ay  of  the  days  above  specified,  under  and  by  virtue 
of  this  section,  shall  have  all  the  validity,  force  and  effect 
of  proceedings  commenced  on  other  days,"  etc. 
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Eespondent  does  not  deny  that  under  this  fourth  excep- 
tion a  writ  of  attachment  may  be  lawfully  issued  on  a  non- 
judicial day,  but  he  contends  that  the  right  to  the  writ  does 
not  necessarily  include  the  right  to  commence  an  action^ 
and  he  insists  that  the  exceptions  to  the  rule  forbidding  the 
transaction  of  judicial  business  on  non-judicial  days,  and 
especially  Sundays,  must  be  narrowly  and  literally  con- 
strued, and  not  extended  by  implication  to  embrace  any- 
thing that  it  does  not  include  in  terms.  It  is  giving  full 
effect  to  the  section,  he  says,  to  hold  that  it  merely  author- 
izes the  issuance  of  the  writ,  leaving  the  action  to  be  com- 
menced afterwards,  or  if  this  is  denied,  to  hold  that  it 
applies  in  those  cases  only  in  which  an  action  has  been 
commenced  on  a  secular  day,  and  is  pending  when  the 
issuance  of  the  writ  is  demanded. 

We  think,  however,  that  a  different  rule  of  construction 
applies,  and  that  a  different  result  follows.  The  statute  is 
remedial,  and  ought  to  be  liberally  and  beneficially  con- 
strued in  accordance  with  its  object  and  reason.  'It  must 
also  be  construed  in  connection  with  the  statutes  in  pari 
materia. 

An  attachment  is  a  merely  ancillary  remedy,  and  in  all 
cases  an  action  must  be  commenced  or  must  be  pending  at 
the  time  the  writ  is  issued.  (Comp.  Laws,  sec.  1184,  et  seq.) 
Construing  this  act  together  with  the  exception  above  quoted, 
it  cannot  be  held  that  the  latter  authorizes  the  issuance 
of  the  writ  first  and  the  commencement  of  the  action  after- 
wards. 

Neither  can  it  be  held  that  the  privilege  of  issuing  the 
writ  on  a  non-judicial  day  is  allowed  only  in  cases  where  an 
action  has  been  previously  commenced.  The  plain  inten- 
tion of  the  legislature  was  to  prevent  debtors  from  availing 
themselves  of  the  immunity  of  non-judicial  days  in  order  to 
make  the  remedy  by  attachment  unavailable  to  some  or  all 
of  their  creditors;  and  this  sole  object  of  the  law  would  bo 
defeated  in  a  great  majority  of  instances  by  the  construction 
contended  for. 

We  think  it  clear  that  in  all  cases  an  action  must  be  com- 
menced or  must  be  pending  to  authorize  the  issuance  of 
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the  writ  of  attachment,  and  equally  clear  that,  under  the 
statute,  the  writ  may  issue  on  a  non-judioial  day  whenever 
the  plaintiff,  or  some  person  in  his  behalf,  will  make  the 
necessary  affidavit.  It  follows  necessarily  that  when  he 
makes  such  affidavit  in  an  action  not  yet  commenced,  his 
complaint  not  only  may  but  must  be  filed,  and  summons 
issued,  on  Sunday  the  same  as  on  other  days. 

But  it  is  claimed  that  the  plaintiff  in  this  case  did  not 
make  the  necessary  affidavit.  Instead  of  saying  it  would 
be  too  late  for  the  purpose  of  acquiring  a  lien  by  said  writ 
if  he  waited  till  a  subsequent  day,  he  said  it  would  b^  too 
late  to  acquire  a  lien  upon  said  writ.  This  substitution  of 
the  word  *^upon"  for  "by"  is  evidently  a  clerical  mistake,, 
and  does  not  detract  from  the  sufficiency  of  the  affidavit. 

Our  conclusion  is  that  the  court  below  erred  in  dismissing- 
the  action,  and  accordingly  the  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


[No.  088.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  JOHN 

DAVIS,  Appellant. 

C058TITUTION — ^TiTUD  OF  AN  ACT. — ^The  act  Supplementary  to  an  act  en- 
tiUed  "An  act  concerning  crimes  and  punishments,  approved  November 
26,  1861,"  does,  in  its  title,  express  the  subject  embraced  therein,  an 
required  by  art.  IV,  sec.  17  of  the  constitution. 

EscAFE  PBOK  Jail — Bad  Conditiok  of  Jail  no  Excuse. — Defendant 
admitted  that  he  left  the  Jail,  and  offered  to  prove  in  excuse  and  mitiga- 
tion of  his  act,  that  the  condition  of  the  Jail  was  intolerable,  and 
injarious  to  his  health,  without  offering  to  show  that  he  had  used  any 
lawful  means  of  relief  before  escaping  from  the  jail :  Held,  that  the 
testimony  as  to  the  condition  of  the  Jail  was  properly  excluded. 

hnu — ^PuEA  of  Necbsbity. — ^Tbe  plea  of  necessity  in  Justification  of  -acts 
which,  without  such  necessity,  constitute  the  crime  char};ed.  Is  una- 
railable  without  a  showing  that  lawful  measures  were  first  adopted  to 
accomplish  the  desired  result. 

Wbat  Constitutes  an  EscAjra. — If  a  prisoner,  with  or  without  force,  goes 
away  from  his  place  of  lawful  custody  without  authority  of  law»  the 
•ffcnae  of  escaping  from  jail  is  completei 
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Rbasonablb  Dodbt — Explicit  IsrsTRCCiyioNS. — ^Tbe  court  Instructed  the  jury 
as  follows :  "A  reasonable  doubt  In  the  law  is  one  founded  upon  a  full 
and  fair  consideration  of  all  the  circumstances  and  evidence  in  the  cause, 
both  for  the  state  and  for  the  defendant,  and  is  not  a  doubt  resting  upon 
mere  conjecture  or  speculation :"  Held,  correct  as  far  as  it  goes ;  that  if 
the  defendant  desired  a  more  elaborate  definition,  he  should  have  asked 
for  it. 

CoupETBNCY  OF  JuBOR — Htpothktical  QOBflTioNs  IBRBLBYANT. — Defend- 
ant's counsel  asked  a  Juror :  "If  the  prosecution  in  this  case  should 
claim,  and  a  court  should  hold,  that  a  man  confined  In  Jail  under  a  charge 
of  felony,  leaving  the  Jail,  the  doors  being  open,  without  force,  is  guilty 
of  an  escape  under  the  law,  then  have  you  formed  an  unqualified  opinion 
concerning  the  guilt  or  Innocence  of  the  defendant?'*  Held,  that  the 
question  was  properly  excluded. 

IDBU — Challsnge  Pbacticb. — The  proper  practice  is  to  dispose  of  each 
challenge  In  the  order  named  In  the  statute.  If  there  is  nu  challenge  to 
the  panel,  or  If  it  Is  made  and  overruled,  questions  appertaining  alone 
to  general  disqualification  should  then  be  asked,  and  a  challenge  for  that 
cause  interposed  or  waived;  next,  questions  competent  In  view  of  a 
challenge  for  implied  bias  only  should  be  propounded,  and  a  challenge 
for  that  cause  interposed  or  waived ;  and  last,  the  same  course  should  be 
pursued  for  actual  bias. 

IDBM — Implied  Bias — Dbfbndant's  Chabacteb. — The  fact  that  a  Juror  had 
formed  an  unfavorable  opinion  of  defendant's  character  will  not  sustain 
a  challenge  for  Implied  bias. 

Appeal  from  th6  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  suflSciently  appear  in  the  opinion  of  the  court. 

N.  Soderberg,  for  Appellant. 

I.  The  act  under  which  defendant  was  convicted  (1  Comp. 
Xaws,  589)  is  unconstitutional.  (Const.  Nov.,  Art.  IV.,  sec. 
17 ;  State  v.  Silver,  9  Nev.  227 ;  Parkinson  v.  State,  14  Md. 
194.) 

II.  Defendant  had  a  right  to  show,  in  mitigation  and  de- 
fense, that  an  absolute  necessity  for  his  leaving  the  jail  ex- 
isted. It  was  for  the  jury  to  decide  whether  the  facts  were 
sufficient  to  justify.  It  was  error  to  exclude  the  testimonv  as 
to  the  filthy  and  unwholesome  condition  of  the  jail.  This 
testimony  was  also  material  as  to  the  question  of  intent  with 
which  defendant  left  the  jail.      (1  Comp.  Laws,  2307-8; 
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Side  V.  Oardner,  5  Nev.  377 ;  37  Tex.  338 ;  Bishop  on  Cr. 
L  370.) 

III.  The  definition  of  a  reasonable  doubt  given  by  the 
court  was  calculated  to  mislead  the  jury,  {Staie  v.  Rover, 
llNev.  343;51  Cal.  374.) 

IV.  It  was  error  to  deny  defendant  the  opportunity  of 
ascertaining  whether  the  juror  Stampley  was  competent* 
It  was  the  juror^s  duty  to  know  the  law  without  any  state- 
ment and  he  had  the  right  to  be  informed  what  the  law  was. 
This  ruHng  of  the  court  deprived  defendant  of  a  substantial 
right. 

Hypothetical  questions  are  not  always  objectionable. 
(State  V.  Arnold,  12  Iowa,  479 ;  Freeman  v.  People,  4  Denio, 

9.) 
If  Stampley  entertained  the  hypothetical  opinion  stated 

in  the  bill  of  exceptions,  defendant  would  have  been  entitled 

to  submit  the  question  of  actual  bias  in  Stampley  to  triers. 

[People  V.  Bodine,  1  Denio,  281 ;  State  v.  Benton^  2  Dev.  & 

B.  196;  People  v.  Mather,  4  Vend.  229.) 

M.  A.  Murphy,  Attomey-Oeneral,  for  Respondent, 

The  provisions  of  sec.  17  of  art.  4  of  our  constitution  is 
accomplished  when  the  law  has  but  one  general  object 
which  is  fairly  indicated  by  its  title.  (Cooley  on  Const  Lim.- 
sec  144;  Humboldt  Co,  v.  Churchill  Co.  6  Nev.  30 ;  The  Peo- 
ple V.  Mahaney," IS  Mich.  496;  Morford  v.  Ungar,  8  Iowa, 
62;  Bright  v.  McCuLlough,  27  Ind.'225 ;  Mayor  et  al  v.  Mary- 
land, 30  Md,  118 ;  Davis  v.  The  State,  7  Id.  159 ;  Keller  et  aL 
V.  Id.  11  Id.  531 ;  Parkinson  v.  Id.  14  Id.  190 ;  State  ex  reL 
V.  Town  of  Union,  3  N.  J.  351 ;  The  Sun  Mui.  Ins.  Co.  v. 
Mayarof  N.Y.,  Sin.  Y.  262.) 

II.  There  was  no  error  in  excluding  the  testimony  of 
Hart  The  escape  of  a  person  arrested  upon  criminal  pro- 
oeas  whether  effected  with  or  without  force,  before  he  is  dis- 
charged by  due  course  of  law,  is  punishable  as  an  offense 
against  public  justice.  (2  Bish.  Crim.  Law,  sec.  1093; 
Stale  V.  Doud,  7  Conn-  386;  Riley  v.  The  State,  16  Id.  47.) 

III.  The  instruction  as  to  reasonable  doubt  is  correct. 
[United  States  v.  Knowles,  4  Saw.  521;  United  States  w 
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Foulke,  6  McLean,  356-,  Long  v.  The  State,  38  Ga.  508; 
Commonwealth  v.  Drum,  58  Pa.  22.) 

IV.  The  questions  asked  the  juror  Stampley  were  prop- 
erly excluded.  The  point  to  determine  as  to  the  qualifica- 
tion of  a  juror  is  whether  at  the  time  of  his  examination 
he  has  an  unqualified  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  and  not  what  might  be  the  state  of  his  mind 
after  hearing  the  evidence.  (People  v.  Johnston,  46  Cal.  78 ; 
State  V.  Arnold,  12  Iowa,  479.)  The  forming  of  an  opinion 
as  to  the  bad  character  of  the  accused  is  no  ground  for 
challenge.  (People  v.  Allen,  43  N.  Y.  34;  People  v.  Mahon- 
sy,  18  Cal.  180.) 

By  the  Court,  Leonard^  J. : 

Appellant  was  convicted  of  the  crime  of  escape  from  the 
jail  of  Ormsby  county,  when  lawfully  confined  therein  upon 
a  charge  of  felony. 

This  appeal  is  taken  from  the  judgment,  from  the  order 
overruling  appellant's  motion  in  arrest  of  judgment,  and 
from  an  order  denying  his  motion  for  a  new  trial.* 

1.  It  is  first  urged  by  counsel  for  appellant  that  the  statute 
under  which  appellant  was  indicted  and  convicted  is  uncon- 
stitutional, and  therefore  void,  because  it  does  not,  in  its 
title,  express  the  subject  embraced  therein,  as  is  required 
by  section  17  of  Article  IV  of  the  constitution.  That  sec- 
tion is  as  follows:  "Each  law  enacted  by  the  legislature 
shall  embrace  but  one  subject  and  matter  properly  connected 
therewith,  which  subject  shall  be  briefly  expressed  in  the 
title."  ♦  *  *  Xhe  title  of  the  statute  in  question  (1 
Comp.  Laws,  589)  is  as  follows:  "An  act  supplementary  to 
an  act  entitled  *An  act  concerning  crimes  and  punishments/ 
approved  November  26,  1861." 

It  is  a  plain  proposition,  that  if  the  statute  last  mentioned 
is  unconstitutional  for  the  reason  stated,  then  the  principal 
statute  of  the  state  in  relation  to  crimes  and  punishments 
is  unconstitutional  for  the  same  reason,  because  it  is  only 
entitled,  "An  act  concerning  crimes  and  punishments,"  and 
embraces  murder,  arson,  robbery,  larceny,  and  other  crimes. 
(1   Comp.  Laws,   557.)     The  fact  just  stated  is  no  good 
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reason  for  declaring  the  statute  iji  question  constitutional, 
if  it  is  not  so,  but  it  is  an  additional  reminder  of  the  neces- 
sity of  carefulness  in  coming  to  a  proper  conclusion.  If 
the  statute  in  question,  in  relation  to  escapes,  would  have 
been  constitutional,  had  it  been  embodied  in  the  original  act, 
under  the  title  above  stated,  it  must  be  constitutional  now, 
under  the  title,  "An  act  supplementary*'  thereto. 

The  constitution  only  requires  that  each  law  "shall  em- 
brace but  one  subject  and  matter  properly  connected  there- 
with, which  subject  shall  be  briefly  expressed  in  the  title." 
The  subject  of  the  statute  to  which  the  one  under  consider- 
ation is  supplementary,  is  crimes;  the  matters  properly 
connected  therewith  are  the  punishments  therefor,  and  both 
are  briefly  expressed  in  the  title.  It  embraces  but  one  sub- 
ject and  matter  properly  connected  therewith. 

Escape,  larceny,  robbery,  and  murder  are  different  crimes, 
but  they  are  upon  the  same  subject,  viz.:  crimes.  The 
title  truly  and  fairly  indicates  in  general  terms  the  subject 
of  the  statute.  Nothing  is  contained  therein  that  is  not 
sn^ested  by  the  title,  and  the-  title  affords  a  clue  to  the 
contents  of  the  statute.  The  objection  under  consideration 
is  not  well  taken.  (Humboldt  county  v.  The  County  Commis- 
mners  of  Churchill  county,  6  Nev.  84;  Bright  v.  McCul- 
lough.  Treasurer,  etc.,  27  Ind.  225;  Cooley's  Const.  Lim. 
141 ;  Davis  v.  The  State j  7  Md.  159 ;  Parkinson  v.  The  State, 
14  Id.  196;  Mayor,  etc.  v.  The  State,  30  Id.  118;  The  Sun 
Mut,  Ins.  Co.  V.  The  Mayor,  etc.  8  N.  Y.  252.) 

2.  The  court  refused  to  permit  Hart,  witness  for  ap- 
pellant, to  answer  the  following  question : 

"What  was  the  condition  of  the  jail  on  and  before  the 
twentieth  day  of  March  last  (the  date  of  the  alleged  escape), 
as  to  whether  it  was  a  filthy,  unwholesome,  and  loathsome 
place,  full  of  vermin  and  uncleanliness,  or  was  it  a  clean, 
properly-kept  institution  ?" 

Counsel  stated  that  he  asked  the  question  "for  the  pur- 
pose of  showing  that  defendant  had  been  confined  in  the 
jtil  a  long  time ;  that  the  condition  of  the  jail  during  that 
time  and  on  the  twentieth  day  of  March,  1879,  was  abso- 
lutely intolerable  and  injurious  to  the  health  of  the  defend- 
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ant.  This  testimony  is  offered  in  excuse  and  in  mitigation 
of  the  defendant's  leaving  the  jail,  and  to  show  an  absolute 
necessity  of  his  leaving." 

Counsel  offered  to  prove  the  above  state  of  facts  by  wit- 
ness Hart  and  others.  Without  stating  other  reasons  in 
support  of  the  court's  action^  it  is  enough  to  say  that  ap- 
pellant admitted  leaving  the  jail.  By  the  means  employed 
he  gained  his  liberty  before  he  was  delivered  by  the  course 
of  the  law.  In  other  words,  he  intentionally  escaped  from 
the  jail,  and  in  justification  offered  the  testimony  of  Hart 
and  others  in  relation  to  its  condition.  Appellant  said  in 
substance:  "When  legally  confined  in  jail  upon  a  charge 
of  felony  I  escaped,  but  the  condition  of  the  jail  was  such 
that  I  was  under  the  necessity  of  doing  so."  We  consider 
it  unnecessary  to  decide  whether  or  not  the  proposed  tes- 
timony would  have  been  admissible  in  justification  had  a 
proper  foundation  been  laid  therefor,  that  is  to  say,  had 
appellant  shown  or  offered  to  show  that  he  exhausted  the 
lawful  means  of  relief  in  his  power  before  attempting  the 
course  pursued.  It  was  not  shown  or  claimed  that  he  had 
even  complained  to  the  sheriff  or  the  board  of  county  com- 
missioners, or  that  he  had  endeavored  to  obtain  relief  bv 
any  lawful  means.  The  plea  of  necessity  in  justification  of 
acts  which,  without  such  necessity,  constituted  the  crime 
charged,  was  unavailable  without  also  showing  that  lawful 
measures  had  first  been  adopted  to  accomplish  the  desired 
result.  A  person  confined  by  the  law  should  be  delivered 
by  the  law ;  and  no  other  means  can  be  justified  in  any  case,, 
until  the  officers  in  charge,  and  the  law,  refuse  him  relief ;  and 
then  the  evidence  of  the  necessity  must  be  clear  and  con- 
clusive, and  the  act  must  proceed  no  further  than  the  emer* 
gency  absolutely  requires.  (Bishop  on  C.  L.  coL  1,  sec. 
852.) 

The  necessity,  to  excuse,  must  be  real  and  urgent,  and  not 
created  by  the  fault  or  carelessness  of  him  who  pleads  it. 
"Where  the  law.'*  observes  Story,  J.,  "imposes  a  prohibi- 
tion, it  is  not  left  to  the  discretion  of  the  citizen  to  comply 
or  not;  he  is  bound  to  do  everything  in  his  power  to  avoid 
an  infringement  of  it.     The  necessity  which  will  excuse 
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him  for  a  breach  must  be  instant  and  imminent;  it  must 
be  such  as  leaves  him  without  hope  by  ordinary  means 
to  comply  with  the  requisitions  of  the  law.    It  must  be  such, 

at  least,  as  can  not  allow  a  diflFerenrt  course  without  the  great- 
est jeopardy  of  life  and  property.  He  is  not  permitted,  as 
in  cases  of  insurance,  to  seek  a  port  to  repair,  merely  be- 
cause it  is  the  most  convenient,  and  the  most  for  the  interest 
of  the  parties  concerned.  He  is,  on  the  contrary,  bound  to 
seek  the  port  of  safety  which  first  presents  itself,  if  it  be 
one  where  he  may  go  without  violation  of  the  law.  In  a 
word,  there  must  be,  if  not  a  physical,  at  least  a  moral,  neces- 
sity to  authorize  the  deviation.  Under  such  circumstances 
the  party  acts  at  his  peril;  if  there  be  any  ziegligence  or 
want  of  caution,  any  difficulty  or  danger  which  ordinary  in- 
trepidity might  resist  or  overcome,  or  any  innocent  course 
which  ordinary  skill  might  adopt  or  pursue,  the  party  can 
not  be  held  guiltless,  who^  under  such  circumstances,  shel- 
ters himself  behind  the  plea  of  necessity."     (Id.  sec.  352.) 

The  court  did  not  err  in  rejecting  the  evidence  offered  in 
relation  to  the  condition  of  the  jail. 

3.  The  refusal  to  give  the  second  and  fourth  instructions 
asked  by  appellant  was  not  error.  There  was  no  proof  that 
the  door  of  the  jail  was  open;  but  if  there  had  been  the  re- 
sult would  have  been  the  same.  Appellant  testified  that 
the  door  was  unlocked.  Bishop  defines  an  escape  as  the 
''going  away  by  the  prisoner  himself,  from  his  place  of  law- 
ful custody,  without  a  breaking  of  prison."  (Bish.  Grim. 
Law,  vol.  2,  sec.  1065.  See,  also,  Hale's  Pleas  of  the 
Crown,  vol.  1,  605,  note;  Comp.  Laws,  sec.  2466,  et  seq.) 

The  keeper  of  a  prison,  or  other  officer  having  a  prisoner 
in  custody,  has  no  right  to  consent  to  an  escape ;  and  if  he 
does,  the  escaping  prisoner  is  no  less  guilty.  (Bish.  Grim. 
Law,  sec.  1104,  and  cases  there  cited.) 

And,  for  reasons  before  stated,  the  fifth  instruction  of- 
fered by  appellant  is  not  law.  Besides,  had  it  beeti  given, 
the  jury  would  have  been  justified  in  finding  for  appellant, 
if  the  jail  was,  to  any  extent,  loathsome  and  injurious  to  his 
liealth.  Such  a  doctrine  finds  no  sanction  in  the  books,  and 
is  hardlr  entitled  to  notice. 
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4.  It  is  urged  that  the  court  erred  in  instructing  the  jury 
that  "  a  reasonable  doubt  in  the  law  is  one  founded  upon  a 
full  and  fair  consideration  of  all  the  circumstances  and  evi- 

■ 

dence  in  the  cause,  both  for  the  state  and  for  the  defendant, 
and  is  not  a  doubt  resting  upon  mere  conjecture  or  specula- 
tion." 

Our  most  distinguished  jurists  have  found  it  difficult  to 
define  reasonable  doubt  to  their  entire  satisfaction.  This 
court  has  adopted  as  correct  the  definition  given  in  Com- 
monwealth  v.  Webster,  5  Cush.  320.  See  State  v.  Rover,  11 
Nev.  344.  The  instruction  in  question  was  evidently  taken 
from  United  States  v.  Knowles,  4  Saw.  521,  where  Justice 
Field  defined  it  in  the  precise  words  used  in  this  case. 
See  further,  Bray  v.  State,  41  Tex.  561.  It  would  be  better^ 
probably,  if  courts  would  use  the  language  that  has  been 
passed  upon  and  settled  as  correct,  but  a  careful  examina- 
tion of  the  portion  of  the  instruction  approved  in  Rover  s 
case,  and  the  one  given  here,  shows  that  they  are  substan- 
tially the  same.  Certainly  that  given  in  this  case  contains 
nothing  erroneous.  It  is,  at  any  rate,  correct  as  far  as 
it  goes.  If  counsel  for  appellant  desired  a  more  elaborate 
definition,  he  should  have  asked  for  it.  {State  v.  Smith. 
10  JTev.  122.) 

5.  The  jury  were  instructed  that  "if  a  person  legally 
committed  to  the  custody  of  a  sheriff  to  answer  to  a  charge 
of  felony,  and  by  such  sheriff  confined  in  the  jail  of  hi& 
county,  escape  or  depart  therefrom,  with  or  without  force,  he 
is  guilty  of  escape  from  such  jail ;  and  if  the  jury  find  from 
the  evidence  in  this  case  that  the  defendant,  John  Davis, 
was  so  committed  and  confined  on  or  about  March  20,  1879, 
in  the  county  jail  of  Ormsby  county,  State  of  Nevada,  and 
that  while  so  committed  and  confined  *  *  *  he  did  de- 
part from  said  jail  without  authority  of  law,  then  the  jury 
are  instructed  that  they  should  find  the  defendant  guilty,  as 
charged  in  the  indictment." 

The  first  portion  of  the  instruction  properly  defines  an 
escape  from  jail  (Bish.  C.  L.  sec.  1065;  State  v.  Dond,  7 
Conn.  386;  Comp.  Laws,  2467)  ;  and  if  appellant  .did  what  is 
stated  in  the  last  part,  he  was  necessarily  guilty;  because 
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the  doing  of  those  acts  completed  the  crime,  even  according 
to  the  theory  of  counsel  for  appellant,  unless  appellant  wa» 
justified  under  the  plea  of  necessity,  and  as  we  have  seen, 
proof  of  the  filthiness  of  the  jail  was  not  a  justification 
without  showing,  or  offering  to  show,  that  he  first  sought  re- 
lief by  legal  means,  even  though  he  would  have  been  justi- 
fied had  such  proof  been  made  or  offered.  So  there  was  no 
proof  of  justification.  No  doubt  an  intent  to  escape  waa^ 
necessary,  but  no  other  intent  was  required,  and  that  was 
admitted  under  a  plea  of  justification  which  was  wholly  un- 
supported by  the  evidence. 

6.  One  of  the  jurors,  O.  EL  Stampley,  testified  upon  his 
rotr  dire^  that  he  knew  the  defendant  and  had  read  accounts 
in  the  local  newspapers  of  the  alleged  escape;  that  he  did 
not  know  what  constituted  the  crime  of  escape  from  jail, 
and  therefore  could  not  answer  whether  he  had  formed  or 
expressed  an  unqualified  opinion  touching  defendant's  guilt, 
or  innocence. 

Counsel  for  appellant  then  asked  the  juror  this  question : 
"I{  the  prosecution  in  this  case,  should  claim,  and  the  court 
should  hold,  that  a  man  confined  in  jail  under  a  charge  of 
felony,  leaving  the  jail,  the  doors  being  open,  without  force, 
is  guilty  of  an  escape  under  the  law,  then  have  you  formed 
an  unqualified  opimon  concerning  the  guilt  or  innocence  of 
the  defendant  ?" 

Counsel  for  the  state  objected  to  the  question  and  the 
court  excluded  it,  because  it  was  hypothetical. 

Counsel  then  asked:  "Have  you  ever  formed  an  unfa- 
vorable opinion  of  defendant's  character?"  That  question 
was  also  excluded. 

Appellant  then  challenged  the  juror  for  implied  bias  for 
having  formed  or  expressed  an  xmqualified  opinion  pf  the 
guilt  or  innocence  of  the  defendant.  No  challenge  was 
bterposed  for  actual  bias.  Appellant  exhausted  all  of  his 
peremptory  challenges,  and  Stampley  was  sworn  as  a  juror 
to  try  the  cause. 

The  criminal  practice  act  (sec.  363)  provides  that  chal- 
lenges of  either  party  must  be  taken  separately  in  the  fol- 
lowing order,  including  in  each  challenge  all  the  causes  of 
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the  challenge  belonging  to  the  same  class:  "First — ^To  the 
panel.  Second — To  an  individual  juror  for  general  dis- 
qualification. Third — To  an  individual  juror  for  implied 
T)ias.  Fourth — To  an  individual  juror  for  actual  bias." 
Each  party  has  an  absolute  right  to  interpose  any  one  or  all 
of  the  above-named  challenges  for  cause,  in  the  order  named. 

A  challenge  to  the  panel  and  for  implied  bias  must  be 
tried  by  the  court,  and  for  actual  bias  by  triers. 

One  challenge  has  no  connection  with  another,  and  the 
grounds  for  each  are  equally  independent  of  others. 

Questions  that  are  competent  to  sustain  a  challenge  for 
(Lctual  bias  may  be  entirely  incompetent  in  view  of  a  chal- 
lenge for  implied  bias.  Questions  to  sustain  a  challenge  for 
general  disqualification  are  improper  in  view  of  a  challenge 
for  either  implied  or  actual  bias.  Such  being  the  case,  the 
proper  practice  is  to  dispose  of  each  challenge  in  the  order 
named  in  the  statute.  If  there  is  no  challenge  to  the  panel, 
or  if  it  is  made  and  overruled,  questions  appertaining  alone 
to  general  disqualification  should  then  be  asked  and  a  chal- 
lenge for  that  cause  interposed  or  waived;  next,  questions 
competent  in  view  of  a  challenge  for  implied  bias  only, 
should  be  propounded  and  a  challenge  for  that  cause  inter- 
posed or  waived;  and  last,  the  same  course  should  be  pur- 
sued for  actual  bias.  With  such  a  practice  the  court  ami 
counsel  can  act  intelligently,  and  neither  party  can  be  prej- 
udiced. We  are  satisfied  that  such  was  the  method  in- 
tended by  the  legislature.  In  this  case  the  court  was  justi- 
fied in  thinking  (and  we  have  no  doubt  that  such  was 
the  fact)  that  the  questions  excluded  were  asked  for  the 
purpose  of  laying  the  foundation  for  a  challenge  for  implied 
bias.  The  first  was  plainly  for  that  purpose;  the  second 
followed  inunediately  after  the  exclusion  of  the  first,  and 
then  came  a  challenge  for  that  cause  only. 

If  the  questions  were  not  competent  in  view  of  a  chal- 
lenge for  implied  bias,  but  were  competent  to  sustain  a 
challenge  for  actual  bias,  then  appellant  should  have  chal- 
lenged for  the  latter  cause  after  his  first  challenge  had  been 
-denied. 

Counsel  for  appellant  says:  *1t  was  error  to  deny  de- 
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fendant  an  opportuixity  to  agcertain  whether  Sttunpley  was 
a  competent  juror.  He  answered  that  he  did  not  know 
what  constituted  the  crime  of  escape  from  jail,  and  for  that 
Teason  could  not  say  whether  he  entertained  an  unqualified 
opinion  of  defendant's  guilt" 

In  the  first  place,  it  is  plain  that  the  juror  did  not  enter- 
tain an  unqualified  opinion  of  appellant's  guilt  or  innocence. 
He  certainly  had  no  definite,  certain,  positive  opinion  wheth- 
er appellant  was  guilty  or  innocent  of  the  crime  charged, 
although  he  stated  in  general  terms  that  he  could  not  an- 
swer whether  he  had  such  opinion  or  not.  If,  without 
knowing  the  law,  he  had  been  so  unreasonable  as  to  form 
such  an  opinion,  he  then  knew  it,  and  must  have  answered 
in  the  affirmative.  But  such  was  not  the  case,  and  had  he 
been  pressed  to  an  answer,  he  must  have  said  that  he  had 
not  such  opinion,  and  could  not  have,  until  he  knew  what 
constituted  the  crime  charged.  His  idea  was,  and  properly 
too,  that  he  should  not  arrive  at  a  conclusion  upon  the  ques- 
tion of  guilt  or  innocence  without  knowing  the  law  as  well 
as  the  facts.  He  did  not  say  he  believed  the  newspaper  ac- 
counts, but  admitting  that  he  did  believe  what  he  read,  still, 
being  a  candid,  reasonable  man,  he  could  not  say  he  had  the 
disqualifying  opinion.  Had  the  juror  said :  ^^I  do  not  know 
all  the  facts,  therefore  I  cannot  say  whether  I  have  formed 
an  unqualified  opinion  or  not,"  it  would  hardly  be  claimed 
that  he  could  have  been  asked  the  following  question :  ^^If 
the  proof  should  show,  and  the  defendant  should  admit,  that 
when  confined  in  jail  on  a  charge  of  felony  he^  without  force, 
left  the  jail  and  dq>arted  therefrom,  then  have  you  formed 
an  unqualified  opinion  as  to  his  guilt  or  innocence  ?"  But 
why  not,  according  to  the  theory  of  counsel  for  appellant,  in- 
aamuch  as  the  proof  and  admifision  were  as  stated  in  the  ques- 
tion! Was  not  the  opinion  asked  for  as  purely  Hypotheti- 
cal as  the  one  supposed  would  have  been!  True,  it  may 
be  said  that,  in  the  case  in  hand,  the  juror's  opinion,  if 
be  would  have  had  any,  depended  upon  the  proper  construc- 
tion of  the  statute  yet  to  be  ascertained,  and  in  the  other  up- 
on facts  to  be  proven ;  still,  if  as  claimed,  the  question  imder 
eonsideration  was  proper  because  it  correctly  stated  the  law: 

Ner.  Vol.  XIV.— 29. 
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under  which  appellant  was  tried  and  convicted,  we  are  una- 
ble to  perceive  why  the  one  supposed  would  not  have  been 
equally  proper,  the  proof  and  admission  having  been  as 
therein  stated. 

Any  question  was  proper  which  would  have  shown  wheth- 
er, as  he  then  stood,  he  had  formed  or  expressed  an.  un- 
qualified opinion  of  appellant's  guilt  or  innocenoe.  But 
none  were  competent  which  instructed  him  upon  the  law 
or  the  facts,  to  the  end  that  he  might  form  an  opinion  after 
receiving  the  information.  Jurors  are  presumed  to  take 
the  law  from  the  court,  and  to  gather  the  facts  from  the 
evidence  admitted.  But  if  they  have  formed  a  definite, 
fixed  opinion — ^no  matter  why,  whether  upon  a  knowledge 
of  the  law  and  the  facts,  or  either  or  neither — ^they  are  dis- 
qualified. On  the  other  hand,  if  for  any  reason  they  have 
not  such  opinion  without  further  instruction  or  information, 
then  upon  a  challenge  for  implied  bias,  the  law  declares 
them  competent.  The  law  attaches  the  disqualification  to 
the  fact  of  forming  or  expressing  an  unqualified  opinion 
upon  the  guilt  or  innocence,  and  does  not  look  beyond  to 
examine  the  occasion,  or  weigh  the  evidence  on  which  that 
opinion  is  founded.  (People  v.  Mather,  4  Wend.  243 ;  State 
of  Iowa  V,  Thompson,  9  Iowa,  190.)  If  a  juror  is  in  any 
manner,  or  for  any  cause,  biased  or  prejudiced,  by  reason 
of  what  he  knows,  or  because  of  his  feelings,  that  fact  can 
be  ascertained  only  in  view  of,  or  upon  a  challenge  for,  ac- 
tual bias. 

The  court  did  not  err  in  excluding  the  first  question. 
(People  V.  Reynolds,  16  Cal.  132;  People  v.  Mather,  supra  j 
People  V.  Honeyman,  3  Denio,  123;  People  v.  Malloh,  8 
Lansing,  280;  People  v.  Stout,  4  Parker's  Grim.  R  71; 
People  V.  Freeman,  4  Denio,  10 ;  Schoeffler  v.  ThB  State,  3 
Wis.  718 ;  McOowan  v.  The  State,  9  Terg.  193 ;  ArmtsteadTs 
case,  11. Leigh,  658;  Slate  v.  McCZear,  11  Nev.  89.) 

7.  If  the  juror  had  answered  the  second  question  in  the 
afiirmative,  the  answer  would  not  have  sustained  a  challenge 
for  implied  bias.  (People  v.  Alien,  43  N.  Y.  84;  People  v. 
Mahoxiy,  18  Cal.  186)  That  question  might  have  been  com- 
petent to  sustain  a  challenge  for  actual  bias,  to  be  consid- 
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ered  with  other  matters  by  triers  in  ascertaining  the  state  of 
the  juror's  mind ;  but  as  before  stated,  it  was  evidently  asked 
for  the  purpose  of  sustaining  a  challenge  for  implied  bias, 
and  no  challenge  was  interposed  for  actual  bias. 

^*It  is- not  in  general  sufficient  to  justify  the  triers  in  set- 
ting aside  a  juror  as  not  indifferent  that  he  has  formed  an 
unfavorable  opinion  of  the  character  of  the  accused.  If  it 
should  be,  notorious  offenders  could  not  be  tried  at  alL 
Wliether  it  would  be  a  valid  objection  that  he  had  read  a 
report  of  the  facts  in  the  public  newspapers,  and  had  thereby 
imbibed  an  impression  against  the  accused,  must,  of  course, 
depend  upon  the  strength  of  such  impression.  If  it  should 
he  weak  it  would  not  disqualify  the  juror.  If,  however,  it 
should  be  so  strong  that  it  would  have  any  influence  in  form- 
ing his  opinion  on  the  trial,  then  he  would  not  stand  in- 
different and  should  be  rejected/'     (2  Barb.  222.) 

We  find  no  error  in  the  record,  and  the  judgment  and 
orders  appealed  from  are  affirmed. 


[No.  1010.] 

Ex  Pabte  WM.  WILLOUGHBT. 

OomimNT — Rbabonabud  or  Pbobablb  Cacsb. — Upon  tbe  preliminary 
esamlDation  of  petitioner  upon  the  charge  of  being  accessory  to  tbo 
murder  of  P.  L.  Trayer,  testimony  was  given  to  the  effect  that  T.  wa» 
deliberately  killed  by  one  Owen,  on  the  fifth  of  January,  1880,  In  front 
of  petitioner's  «iloon ;  that  three  days  prior  to  the  killing,  petitioner 
told  O.  that  be  would  give  him  a  month's  whisky,  and  that  another  man 
then  present  would  glye  him  a  month's  board.  If  he  would  whip  or  kill 
T.    BtUd,  sufficient  to  autiiorlae  hla  commitment.  • 

FOBM  or  Com iciruniT. — A  commitment  Irhlch  recites  that  petitioner  ha» 
been  held  to  answer  the  charge  of  murder,  by  being  accessory  before 
the  fact,  to  the  killing  of  P.  L.  Traver,  at  Metallic  City,  Esmeralda 
county,  state  of  NeTsda,  on  or  about  the  fifth  day  of  January,  £.  d.  1880*. 
satisfies  the  requirements  of  the  statute.     (1  C.  L.  1794.) 

The  facts  are  stated  in  the  opiniinL 

John  R.  KiUrell,  for  Petitioner. 

M.  A.  Murphy,  Attorney-General,  for  the  State. 
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By  the  Court,  Beatty^  C.  J.: 

The  petitioner  alleges  that  he  is  ill^ally  imprisoned  by 
Clem  Ogg,  8heri£F  of  Esmeralda  county,  and  asks  to  be 
discharged  from  custody  upon  the  grounds : 

1.  That  he  was  committed  on  a  charge  of  murder  with- 
out reasonable  or  probable  cause ;  and, 

2.  That  the  warrant  of  commitment  does  not  specify  any 
offense  known  to  the  law. 

Upon  this  petition,  a  writ  of  habeas  corpus  was  issued, 
fronl  the  return  to  which  it  appears: 

That  at  the  examination  before  a  justice  of  the  peace  of 
Esmeralda  county,  testimony  was  given  to  the  following 
effect : 

The  petitioner  keeps  a  saloon  at  Candelaria,  in  said 
<5ounty ;  on  the  second  day  of  January,  1880,  in  his  saloon, 
he  told  one  Mike  Owen  that  he  would  give  him  a  month's 
whisky,  and  that  another  man  then  present  would  give  him 
a  month's  board,  if  he  would  whip  or  kill  old  Traver ;  an  the 
fifth  of  January  Owen  came  out  of  petitioner's  saloon  and 
shot  and  killed  Traver  in  the  street;  he  was  thereupon 
arrested,  but  was  rescued  by  a  gang  of  men,  who  took  him 
back  into  the  saloon,  from  which  place  he  disappeared  and 
made  his  escape. 

The  first  question  to  be  decided  is  whether  this  testimony^ 
assuming  it  to  be  true,  is  sufficient  in  law  to  warrant  the 
oonclusion  of  the  justice  of  the  peace  that  petitioner  was 
accessory  before  the  fact  to  the  crime  of  murder.  We  think 
it  is.  It  makes  out  a  prima  facie  case  of  a  willful,  deliberate 
and  premeditated  killing  of  Traver  by  Owen,  without  justi- 
fication, excuse,  or  provocation,  and  it  shows  that  petitioner 
coujiseled,  advised,  and  encouraged  it. 

This  being  so,  we  consider  ourselves  bound  to  sustain  the 
action  of  the  committing  magistrate.  We  cannot  go  into 
the  question  of  the  credibility  of  the  witnesses.  That  was 
a  question  for  the  justice  of  the  peace  to  decide,  and  our 
power  in  reviewing  his  action  extends  no  further  than  to 
determine  the  question  above  stated:  Was  the  testimony, 
iissuming  its  truth,  sufficient  in  law  to  warrant  the  finding? 
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The  second  ground  upon  which  the  petitioner  relies  is 
equally  unsustained.  The  warrant  recites  that  William  Wil- 
loughby  has  been  held  to  answer  the  charge  of  murder  by 
being  an  accessory  before  the  fact  to  the  killing  of  P.  L. 
Traver,  at  Metallic  Gity,  Esmeralda  county,  state  of  Nevada, 
on  or  about  the  fifth  day  of  January,  a.  d.  1880, 

This  satisfies  all  the  requirements  of  the  statute.  (C.  L. 
1794.)  It  states  the  nature  of  the  offense — ^murder — and 
the  time  when  and  place  where  committed. 

The  petitioner  is  remanded  to  the  custody  of  the  sheriff 
of  Esmeralda  county. 


[No.  082.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  WILLIAM 

SOULE,  Appellant. 

GixBUL  Objxctioh  to  Btideiyce — Whkk  StTFiTCiSNT. — Where  the  eTidence 
offered  li  wholly  Incompetent  and  hmdmitslble  for  any  pariwse,  a  general 
objection  on  the  ground  of  incompetency  Is  gufflclent. 

Ikatixsht  of  oifE  Dkfsndant — When  Inadmissxblb  against  his  Co-db- 
furDANT. — ^A  atatement  made  by  one  defendant,  upon  his  preliminary 
examhiation,  tending  to  exculpate  himself  and  inculpate  his  co-defendant, 
fe  inadmissible  against  any  one  but  himself. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  appear  in  the  opinion* 

Bishop  £  Sabin,  for  Appellant. 

L  A  deposition  can  not  be  introduced  (save  to  correct  or 
dispute  the  party  who  made  it),  imless  the  party  be  dead,, 
out  of  the  state,  or  absent.    (1  Comp.  Laws,  1779.) 

n.  Every  person  on  trial  in  a  criminal  case  has  the  right 
to  a  full  and  perfect  cross-examination  of  every  witness  who 
is  called  to  testify  against  him.  {Stale  v.  Larkin,  11  Nev. 
815;  1  Comp.  Laws,  1779.) 

The  paper  objected  to  is  only  a  voluntary  statement  of 
<nie  co-defendant  against  the  other  defendants  and  is  inad- 
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misaible.  (State  v.  Ah  Tom,  8  Nev.  213,  and  authorities 
there  cited ;  People  v.  Moore,  45  Cal.  19 ;  Roscoe's  Cr.  Ev. 
50.) 

M.  A.  Murphy,  Attorney-General,  for  Respondent 

I.  The  statements  made  by  the  defendant,  Gorman,  be- 
fore the  committing  magistrate,  were  competent  evidence 
against  Soule.     (Greenleaf  on  Ev.  vol.  1,  sec.  111.) 

II.  Defendant's  objections  were  too  general.  The  ob- 
jections should  be  so  stated  that  the  attention  of  the  court 
below  may  be  directed  to  the  exact  point,  so  that  the  ob- 
jecion  may  be  thus  obviated  if  it  be  one  of  that  character. 
(Civ.  Pr.  Act,  Comp.  Laws,  1252;  State  v.  Jones,  7  M'ev. 
408 ;  Martin  v.  T ravers,  12  Cal.  243 ;  Staie  v.  Murphy,  9 
Nev.  394;  Dreux  v.  Domec,  18  Cal.  83;  Leet  v.  Wilson,  24 
Id.  399;  Kiler  v.  Kimbal,  10  Id.  267.) 

III.  The  objection  that  the  paper  read  to  the  jury  was 
not  a  deposition  or  statement  such  as  is  contemplated  bj 
the  statute,  comes  too  late.  {Covillaud  v.  Tanner,  7  Cal.  38 ; 
Sharon  v.  Minnock,  6  Nev.  382 ;  Robinson  v.  Imperial  Co, 
5  Id.  44;  Potter  v.  Carney,  8  Cal.  574.) 

By  the  Court,  Leonard,  J.: 

Appellant,  George  W.  Cooper,  and  John  Gorman  were 
jointly  indicted  and  tried  for  the  crime  of  burglary.  Ap- 
pellant alone  was  convicted.  Each  defendant  was  repre- 
sented and  defended  by  his  own  counsel.  This  appeal  is 
taken  from  an  order  overruling  appellant's  motion  for  a  new 
trial  and  from  the  judgment. 

A  reversal  is  asked  upon  several  grounds,  one  of  which 
only  will  be  considered. 

The  record  shows  that  *'the  district  attomev  oflFered  a 
paper  purporting  to  be  the  statement  of  John  Gorman,  one 
of  the  defendants,  made  by  him  upon  his  examination  be* 
fore  the  justice  of  the  peace,  to  the  introduction  of  which 
objection  was  made  by  the  attorneys  of  the  several  de- 
fendants. Attorneys  for  the  defendant,  Soule,  objected  to 
'its  introduction  upon  the  grounds  that  it  was  an  ex  parte 
statement  made  in  the  absence  of  the  defeiid^nt,  Soule,  and 
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without  his  having  had  the  opportunity  to  cross-examine 
the  party  or  explain  the  same  by  other  evidence;  that  the 
defendant,  Gorman,  being  upon  trial,  the  state  could  only 
use  his  statement  made  before  the  examining  magistrate  for 
the  purpose  of  explaining  or  contradicting  the  evidence  that 
might  be  given  by  the  party  on  the  stand  in  this  trial; 
*  *  *  that  the  said  paper  is  incompetent  as  evidence  to 
prove  any  material  fact  in  this  case ;  *  *  *  that  the  in- 
troduction thereof  as  evidence  is  unwarranted,  contrary  to 
law,  and  prejudicial  to  the  rights  of  the  defendant,  Soule." 

The  statement  was  admitted,  and  it  cannot  be  doubted, 
that'its  tendency  was  to  exculpate  defendant  Gorman  and  to 
inculpate  appellant  If  its  admission  in  evidence  was  error, 
it  follows  that  a  new  trial  must  be  granted. 

It  is  claimed  by  the  attorney-general  that  "if  for  any 
reason  the  statement  was  inadmissible,  it  was  upon  other 
and  different  grounds  from  those  stated  by  appellant's  coun- 
sel," and  consequently,  that  the  court  did  not  err  in  over- 
rnling  the  objection  made. 

It  is  undoubtedly  true,  in  criminal  as  well  as  in  civil  cases, 
that,  as  a  general  rule,  the  point  of  objection  should,  and 
must  be,  specifically  stated,  to  the  end  that  the  attention  of 
the  court  may  be  directed  thereto;  and  that  the  opposite 
pary  may  have-  an  opportunity  to  obviate  the  objection  if  it 
be  in  his  power  to  do  so.  (Sharon  v.  Mirmoch,  6  Nev.  882.) 
But  it  is  also  true*  that,  if  the  statement  of  Gorman  was  not 
competent  evidence  against  appellant  for  any  purpose,  and 
was  prejudicial  to  his  case,  it  was  error  to  admit  it  against 
his  general  objection,  on  the  ground  of  incompetency  alone. 
An  objection  to  evidence  on  the  ground  of  incompetency 
and  illegality,  without  a  specification  of  the  point  of  incom- 
petency or  illegality,  does  not  avail  the  objecting  party,  in 
case  the  objection  is  overruled,  if  the  evidence  is  admissible 
for  any  purpose ;  but  if  it  is  wholly  incompetent  and  inad* 
missible  for  any  purpose,  a  general  objection  on  the  ground 
of  incompetency  is  sufficient,  and  the  error  will  be  ooiuiid- 
ered  and  corrected  on  appeal. 

In  Bneed  v.  Osborn,  25  Cal.  627,  the  court  said:  "The 
appellant  makes  a  further  point,  that  the  court  erred  in  ad- 
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mitting  the  testimonj  of  H.  C.  Boggs,  oonceming.the  declar- 
ation of  GoTemor  Boggs,  as  to  the  boundaries  of  the  Bo^s 
tract,  and  we  think  it  well  taken.  The  objection  was  gen- 
eral, the  ground  being  that  it  was  incompetent  and  illegal 
testimony,  and  it  would  be  the  duty  of  the  court  to  over- 
rule an  objection  thus  taken  if  the  evidence  was  admissible 
for  any  purpose.  The  party  objecting  should  lay  his  finger 
on  the  point  of  objection  (Martin  v.  Travers,  12  CaL  243, 
and  cases  cited).  But  here  the  witness  stated  that  Governor 
Boggs  was  not  then  in  possession  of  any  of  the  land,  and 
for  that  reason  his  declarations  were  not  competent  as  evi- 
dence.'* 

Def^idants  jointly  indicted  may  be  tried  together;  but 
evidence  that  is  admissible  against  one  can  not  be  admitted 
against  another  if  it  is  inadmissible  as  to  him  and  a  proper 
objection  is  interposed.  In  such  a  ease  it  must  be  received 
with  proper  limitations.  Appellant's  counsel  appeared  and 
acted  for  him  alone.  They  had  no  interest  in,  or  power  to 
act  for,  the  other  defendants,  consequently  their  objections 
must  be  considered  as  having  been  limited  to  their  client, 
although  they  did  not  so  state  in  terms.  It  therefore  fol- 
lows that  if  the  statement  objected  to  was  inadmissible  for 
any  purpose  as  evidence  against  appellant,  on  the  ground  of 
incompetency,  it  was  error  to  admit  it  generally  in  the  case, 
even  though  it  was  proper  to  be  admitted  against  defendant 
Gorman.    (See  Voormanr.  Vaigkt,  46  Cal.  397.) 

It  remains  to  be  considered  whether  the  statement  admit- 
ted was  admissible  for  any  purpose  against  appellant 

We  have  no  hesitation  in  saying  that  it  was  not,  and  that 
it  would  not  have  been,  had  it  been  certified  and  authenti- 
cated accordix^g  to  law.  There  is  no  authority  in  the  statute 
for  such  a  proceeding,  and  we  are  unable  to  fibd  any  de- 
cision sustaining  it. 

In  the  8iate  v.  Ah  Tom,  8  Nev.  214,  the  court  said: 
^^During  the  trial  of  the  cause  the  state  was  allowed  to  in- 
troduce in  evidence  certain  declarations  made  by  the  de- 
fendant Ah  Tom  to  Chinese  merchants  in  San  Francisco, 
several  days  after  the  larceny  was  committed,  to  the  effect 
that  he  was  entirely  innocent  of  the  offense  but  knew  that 
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his  co-defendants  were  guilty.  Neither  of  the  other  de- 
fendants was  present  when  this  statement  was  made.  The 
admission  of  this  testimony  against  the  objections  of  de- 
fendants Ah  Mok^  Ah  Ping,  and  Ah  Loy,  was  clearly  er- 
roneous. 

If  there  had  been  complicity  between  all  the  defendants 
in  the  commission  of  the  offense,  the  declarations  made  by 
either,  after  the  commission  of  the  offense,  could  not  be  used 
aa  evidence  against  the  other  defendants.  A  mere  gratuitous 
assertion  made  by  a  defendant  charged  with  a  crime,  excul- 
pating himself  and  inculpating  his  co-defendants,  should 
never  be  received  as  evidence  against  any  one  but  himself. 

We  are  satisfied  that  the  error  committed  in  this  case  was 
as  great  as  in  that.  The  fact  that  th^  statement  of  Gorman 
was  made  at  his  preliminary  examination,  instead  of  to  some 
person  out  of  court,  can  make  no  difference.  It  was  still 
a  mere  gratuitous,  voluntary  assertion,  exculpating  himself 
and  inculpating  appellant,  made  in  the  absence  of  the  lat- 
ter. The  admission  of  that  evidence  was  prejudicial  to 
appellant  It  was  incompetent  as  evidence  against  him  for 
any  purpose.  It  follows  that  the  judgment  and  order  over- 
ruling the  motion  for  a  new  trial  should  be  reversed,  and  it 
is  so  ordered. 

Eemittitur  forthwith* 
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14  Her.  17-24,  33  Am.  Sep.  523.    BLAISDELL  y.  HEISTER. 

Water  righis.  —  Cited  in  Boynton  ▼.  Lougley,  19  Nev.  76,  3  Am. 
St.  Rep.  781,  6  Pac.  440,  as  to  prescriptive  right  to  flow  of  surplus 
waters;  Hnlsman  t.  Todd,  96  Gal.  232,  31  Pac.  41,  in  discussing  liability 
for  unlawful  diversion  and  consequent  injury  therefrom;  Lehi  Irr.  Co.  v. 
Hoyie,  4  Utah,  340,  9  Pac.  876,  to  point  that  prior  appropriator  of 
water  has  prior  right  of  use  to  extent,  in  amount  of  time,  of  hia 
appropriation. 

Tort-feasoTB.  —  Cited  in  Miller  ▼.  Highland  Ditch  Go.  87.  Gal.  432,.- 
22  Am.  St.  Rep.  255,  25  Pac  657,  and  CSty  of  Valparaiso  v.  Moffit,  12 
M  App.  264,  54  Am.  St.  Rep.  525,  39  N.  B.  911,  as  to  liability  to  joint 
tort-feasors;  Woodruff  y.  North  Bloomfield  etc.  Min.  Go.  16  Fed.  Rep. 
31,  8  Sawy.  623,  to  point  that  in  action  for  nuisanoe  an  injunction 
where  parties  are  not  jointly  liable,  joint  judgment  against  them  shall 
Bot  be  rendered;  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed.  89,  and 
P^fie  live-Stock  Go.  y.  Hanley,  98  Fed.  329,  discussing  right  of  action 
>9Uiut  diverse  parties  jointly  for  injury  to  prior  appropriation  of 
water;  Mdrria  y.  Bean,  123  Fed.  620,  to  point  that  in  an  action  i^painst 
fivcne  parties  for  injury  to  prior  appropriation  of  water  where  the 
evidence  shows  that  the  damage  was  not  inflicted  by  defendants  jointly, 
10  dimage  can  be  recovered;  Gorris  v.  Bean,  123  Fed.  619,  discussing- 
rig^t  to  maintain  action  against  various  parties  appropriating  water 
to  injury  of  prior  appropriator;  West  Muncie  etc.  Go.  v.  Slack,  164 
^  24,  72  N.  E.  880,  to  point  that  action  at  law  cannot  be  brought 
^ain8t  several  tort-feasors  among  whom  there  is  no  concert  and 
Qztj  of  action  and  no  common  design;  Foster  v.  Bussey,  132  Iowa, 
^  109  K.  W.  1106,  to  point  that  where  stock  of  different  people  tres- 
ptti  on  plaintiff's  grain  field  at  different  times  during  the  year  and 
%  iajuriee  occasioned  thereby  were  distinct  and  separate,  but  with- 
^  proof  from  which  assessment  of  damages  occasioned  by  stock  of 
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«ach  owner  oouM  be  made  nominal  damages  only  can  be  given;  Lock- 
wood  Co.  V.  Lawrence,  77  Me.  307,  62  Am.  Rep.  763,  holding  that 
several  tort-feasors  acting  independently  will  be  enjoined  in  one  suit; 
McBride  v.  Scott,  125  Mich.  629,  84  N.  W.  1084,  to  point  that  several 
tort-feasors  not  acting  in  concert  or  by  unity  of  design  are  not  liable 
in  joint  action  for  damages;  Miles  v.  Du  Bey,  16  Mont.  341,  39  Pac. 
313,  to  point  that  when  two  or  more  parties  act,  each  for  himself, 
in  producing  Ksults  injurious  to  another  they  cannot  be  held  jointly 
liable  for  damages  resulting;  Swain  v.  Tennessee  Copper  Co.  Ill  Tenn. 
461,  78  S.  W.  97,  holding  that  two  corporations  engaged  in  reduction 
of  copper  each  contributing  to  pollution  of  air  which  are  entirely  inde- 
pendent of  each  other  with  community  of  interest,  concert  of  action 
or  common  design,  cannot  be  joined  in  action  for  damages  against 
defendant's  adjoining  property;  Draper  v.  Brown,  115  Wis.  370,  91 
N.  W.  1003,  to  point  that  where  right  sought  to  be  enforced  was  to 
have  water  level  maintained  and  defendants  though  acting  independent 
and  without  common  design  of  parties  contributing  to  injury  of  that 
right,  they  were  properly  joined  as  defendants;  Mau  v.  Stoner,  15  Wyo. 
134,  87  Pac.  440,  to  point  that  where  defendants  acted  separate  and 
apart  at  different  times  and  places,  and  not  in  performance  of  any 
common  design  or  purpose  to  injure  plaint! fTs  right,  each  party  will 
be  liable  for  his  own  wrong  and  liable  for  that  wrong  only  though  dam- 
age sought  was  aggregate  result  of  such  independent  wrongs. 

Cited  in  reference  notes  in  21  Am.  St.  Rep.  677,  to  point  that  the 
liability  of  several  persons  for  creating  a  nuisance  is  both  several  and 
joint,  and  the  plaintiff  may,  at  his  pleasure,  sue  one  or  all  of  the  wrong- 
doers; 118  Am.  St.  Rep.  873,  it  is  now  well  settled  that  if  two  or  more 
persons  who  create  or  maintain  a  private  nuisance  act  entirely  inde- 
pendently of  one  another,  and  without  any  community  of  interest, 
concert  of  action,  or  common  design,  each  is  liable  only  so  far  as  his 
acts  contribute  to  the  injury;  and  those  injured  by  the  nnisanee  must 
proceed  in  separate  actions  against  the  several  wroi^-doers  for  the 
proportion  of  damage  caused  by  each  separately;  10  L.R.A.(N.S.)  169, 
without  coneert  of  action  no  joint  suit  can  be  brought  against  tort- 
feasors. 

Tort — Plaintiffs,  uniting.  —  Cited  in  Foreman  ▼.  Boyle,  88  Cal.  29S, 
26  Pac.  94,  to  point  that  two  or  more  mill  owners  propelled  by  water 
of  same  stream  cannot  unite  in  action  for  damages  for  injury  suffered 
hy  nuisance  in  stream;  Frost  v.  Alturas  Water  Co.  11  Ida.  299,  81  Pac. 
997,  to  point  that  several  appropriators  and  users  of  water  from  the 
stream  cannot  join  in  action  against  other  appropriators  and  users 
to  their  individual  injury. 

Variance.  — Cited  in  Livesay  v.  First  Nat.  Bank,  36  Colo.  634,  118 
Am.  St.  Rep.  120,  86  Pac.  105»  6  L.RA..(N.S.)  602,  as  to  varianoe  apon 
pleadings  and  proof  justifying  oourt  in  rejecting  prooL 
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14  Her.  24-46.    HXmXER  r.  ^RUCKBS  LODGE. 

Hediaiiics'  lien  law.  —  Cited  in  State  ▼.  Yellow, Jacket  S.  Min.  Co. 
14  NeT.  243,  in  construing  mechanicB'  lien  law;  affirmed  in  Lonkey  y. 
Cook,  15  Nev.  58,  on  point  mechanics*  lien  law  give  direct  lien  to  aub- 
eontractore  and  material  men;  cited  in  Malter  v.  Falcon  Min.  Go.  18 
Ker.  212,  2  Pac.  60,  to  point  mechanics'  lien  law  should  be  liberally  con- 
strued; Maynard  v.  Ivey,  21  N«t.  244,  29  Pac.  1691,  to  point  that 
mechanics'   lien   laws  should  receive  broad  and  liberal  construction; 
Porteous  Dec.   Co.  v.  Fee,  29  Nev.  390,  91  Pac.  136,  to  point  that 
mechanics'  lien  can  exist  only  when  perfected  in  statute  creating  it; 
ToBopah  Lumber  Co.  v.  Nevada  Amujement  Co.  80  Nev.  466,  97  Pac. 
639,  to  point  that  mechanics'  lien  laws  are  to  be  liberally  oonstmed; 
McFadden  v.  Stark,  58  Ark.  14,  22  S.  W.  886,  in  discussing  mechanics' 
lien  law  and  right  of  owner  of  sub-contract  thereunder;   Salt  Lake 
Hardware  Co.  v.  Chainman  Min.  etc.  Co.  128  Fed.  510,  to  point  that 
mechanic  lien  law  is  to  be  so  construed  as  to  carry  put  intention  of 
legislature;  Prince  v.  Neal-Millard  Co.  124  Ga.  887,  63  S.  £.  762,  in 
discussing  mechanics'  lien  law  and  rights  of  parties  thereunder;  High- 
tower  V.  Bailey,  108  Ky.  206,  94  Am.  St.  Rep.  355,  56  S.  W.  148,  49 
LHA.  257,  as  to  liability  for  labor  and  material  with  regard  to  state 
of  account  between  owner  and  contractor;  Laird  v.  Moonan,  32  Minn. 
362,  20  N.  W.  355,  to  point  that  under  mechanic  lien  law  of  state 
owner  must  require  bond  or  adjust  terms  of  contract  and  mode  of 
payment  thereunder  or  risk   of   additional   payment  of   lien  holders; 
Henry  etc.  Co.  v.  Evans,  97  Mo.  61,  10  S.  W.  873,  3  L.R.A.  336,  to- 
point  that  although  Nevada  enacted  the   California   mechanics'   lien 
law,  the  court  refuses  to  follow  California  instructions;   Merrigan  v. 
English,  9  Mont.  119,  22  Pac.  456,  5  L.R.A.  839,  construing  the  mechan- 
ics' lien  law;  Merrigan  vt  English,  9  Mont.  119,  22  Pac.  456,  5  LJI.A. 
840,  as  to  right  to  lien  of  sub-contractor;  Price  y.  Lush,  10  Mont.  69,  24 
Pac  750,  9  UR,Jl,  469,  as  to  constructioii  of  an  adopted  statute;  Rob- 
ertson Lumber  Co.  v.  State  Bank,  14  N.  D.  516,  105  N.  W.  720,  con- 
struing the  mechanics'  lien  law  holding  the  legislature  to  have  adopted 
the  Tennsyhrania  system"  as  against  the  ''New  York  system,"  and 
protecting  subcontractors  against  contractors;  Smith  v.  Baker,  5  Okla. 
^8,  49  Pac.  65,  in  discussing  the  adoption  of  construction  given  to 
statute  when  statute  is  adopted  by  another  state;  Elwell  v.  Morrow,. 
28  Utah,  289,  78  Pac.  607,  to  point  that  remedial  provisions  of  statute- 
are  to  be  liberally  construed  applies  to  proceedings  to  foreclose  me- 
shanics'  lien. 

Cited  in  reference  note  In  20  L.R.A.  564,  to  point  that  Nevada 
adopted  mechanics'  lien  law  from  California,  but  gave  to  it  different 
constmcticm  from  that  given  by  the  courts  of  California. 

Statutory  constmction  —  Adopted  statute. -— Cited  in  Gould  ▼.  Wise, 
18  Ker.  263,  Z  Pae.  84,  to  point  that  the  decision  of  another  state 
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cannot  be  presumed  to  be  known  to  the  legislature,  antecedent  to 
official  publication. 

14  Ney.  46-61.    STATS  EX  REL.  HOBART  v.  RTLAND. 
No  citation. 

14  Nev.  61-52.    ESCERE  y.  TORRE. 

Cited  in  Allen  v.  Mayberry,  14  Ner.  117,  to  point  that  where  appeal 
]B  manifestly  taken  for  delay,  judgment  must  be  affirmed  with  damage*. 

14  Nev.  52-53.    TOWN  OF  odLD  HILL  ▼.  BRISACHER. 

No  citation. 

14  Ney.  53-60.    ORR  WATER  DITCH  CO.  y.  LARCOMBE. 

Interpleader.  —  Cited  in  reference  notes  in  35  Am.  Dec.  696,  to  point 
that  in  order  to  enable  a  party  to  file  a  bill  of  interpleader  he  must 
«how^  1.  Two  or  more  persons  must  have  preferred  a  claim  against 
the  plaintiff;  2.  They  must  claim  the  same  thing,  whether  it  be  a  debt 
or  duty;  3.  The  plaintiff  must  have  no  beneficial  interest  in  the 
thing  claimed;  4.  It  must  appear  that  he  cannot  determine,  without 
hazard  to  himself,  to  which  of  the  defendants  the  thing  of  right 
belongs;  35  Am.  Dec.  709,  a  bill  in  nature  of  interpleader  is  where,  in 
Addition  to  requiring  the  defendants  to  interplead  as  to  property,  or 
•debt  or  duty  claimed  by  them  from  the  complainant,  some  affirmative 
relief  is  sought  by  the  bill;  91  Am.  St.  Rep.  595,  to  maintain  an  inter- 
pleader it  is  generally  necessary  to  allege  and  show  that  two  or  more 
persons  have  preferred  a  claim  against  the  plaintiff;  that  they  claim  the 
same  thing;  that  the  plaintiff  has  no  beneficial  interest  in  anything 
claimed;  and  that  he  cannot  determine  without  hazard  to  hima^lf  to 
which  of  the  defendants  the  money  or  thing  belongs. 

i4  Nev.  60-63.    PARONI  v.  ELLISON. 

Cited  in  Council  v.  Qalligher,  36  Neb.  763,  55  N.  W.  233,  in  ditcasaing 
whether  power  of  attorney  so  distinctly  described  in  subject-matter 
there  of  that  attorney  could  convey  title. 

14  Ney.  63-66.    SOLOMON  y.  FULLER. 

Cited  in  Packard  v.  Kinzie  Ave.  etc.  Co.  105  Wis.  326,  81  N.  W. 
489,  holding  one's  stake  in  entry  of  judgment  as  amendable  in  court 
where  it  occurred  will  be  corrected  on  appeaL 

14  Ney.   66-72.    STATE   EX  REL.   BECK  ▼.  BOARD  OF   COITSS. 
WASHOE  COUNTY. 

Taxation  —  Raiting  asueiiment — Cited  in  State  ex  reL  Lake  ▼. 
County  Com'rfl  Washoe,  14  Nev.  142,  to  point  that  if  oommissioners 
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iiave  no  juriadietion  to  raiae  oomplainuit'i  asseitment  their  aet  is  void 
and  can  be  collaterally  attacked. 

Payment  by  mistake.  —  Cited  in  State  t.  Toung,  134  Iowa,  516,  110 
N.  W.  296,  in  discussing  payment  of  claim  by  mistake. 

Cited  in  reference  note  in  65  Am.  St.  Rep.  209,  to  point  that  claim 
presented  to  county  supervisors  does  not  oonstitute  in  law  and  are 
against  the  county,  no  action  on  the  part  of  the  board  can  render 
the  county  liable  thereon;  and  any  payment  on  their  part  may  be 
regarded  as  unauthorised  by  law,  and  render  them  liable  for  misap< 
propriation. 

14  Her.  72-77,  33  Am.  Hep.  526.    STATS  ▼.  CLIFFOSD. 

Instruction.  —  Cited  in  State  v.  Bouton,  26  Nev.  41,  62  Pac.  596, 
diecassing  instruction  relative  to  property  recently  stolen  and  found 
in  the  possession  of  the  person  accused  of  the  theft. 

Fdonioiu  intent —- Cited  in  Btate  v.  Thompson,  101  Pac.  (Nev.)  560, 
to  point  that  if  conduct  of  parties  in  action,  with  circumstances,  is 
indietive  of  felonious  intent,  and  leaves  no  doubt  in  mind  of  jury  as 
to  intent,  felonious  intent  is  sufficiently  established;  People  v.  MiUer,  4 
Utah,  412,  11  Pac.  514,  to  point  that  to  justify  conviction  for  larceny 
jury  must  be  satisfied  taking  was  with  felonious  intent,  no  subsequent 
fdonioos  intent  will  suffice;  People  v.  Swazey,  6  Utah,  100,  21  Pac.  408, 
to  point  that  felonious  intent  in  branding  cattle  is  necessary  to  com- 
mission of  crime,  and  reasonable  explanation  with  no  evidence  to  show 
falnty,  entitles  to  acquittal  of  charge. 

Cited  in  reference  note  in  88  Am.  St.  Rep.  664,  to  point  that  a  taking 
with  a  felonious  intent  may  be  larceny,  notwithstanding  the  publicity 
of  the  taking. 

See  tit  "Larceny,**  this  note. 

Lcreeny.  —  Cited  in  State  v.  Hayes,  98  Iowa,  621,  60  Am.  St.  Rep. 
219,  67  N.  W.  674,  87  L.R.A.  121,  as  to  the  difference  between  theft  of 
lost  goods  and  theft  of  other  property. 

(Sted  in  reference  notes  in  57  Am.  Dec.  275,  to  point  that  to  oon- 
stitute larceny,  the  felonious  intent  must  exist  at  the  time  of  the 
taking  of  the  goods ;  and  if  there  is  no  such  intent  then,  no  subsequent 
conceived  felonious  intent  will  render  the  defendant  guilty  of  larceny; 
S4  Am.  Rep.  734,  as  to  what  constitutes  larceny  by  finder  of  lost 
propoty;  88  Am.  St.  Rep.  592,  apparently,  in  every  jurisdiction  other 
than  Tennessee,  lost  property  is  the  subject  of  larceny;  88  Am.  St. 
Bep.  593,  if  the  finder  knows  the  owner,  or  has  the  immediate  means 
of  ascertaining  him,  or  has  reason  to  believe,  and  does  believe^  "^hat  he 
will  be  found,  the  offense  is  larceny;  88  A|n.  St.  Rep.  594,  it  is  not 
necessary  that  there  should  be  any  mark  of  identification  on  the  lost 
goods,  if  the  finder  really  believes  the  owner  can  be  found;  88  Am.  St. 
Bep.  603,  in  order  to  make  one  guilty  of  larceny  in  appropriating  lost 
property  which  he  has  found,  he  must  have  a  felonious  intent  to  steal; 
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Z1  hlLAu  126,  feloniouB  intent  to  appropimte  tltt  property,  eoi^led 
with  a  reasonable  belief  that  the  OTvner  oonld  be  foiandy  will  render 
the  finder  goilty. 
See  tit.  'Telonioua  intent,"  this  note. 

14  Ner.  77^79.    MUSGSOVE  ▼.  WAITZ. 
No  citation. 

14  Not.  70-115,  33  Am.  Sep.  53a    STATE  t.  AH  CHUBT. 

Corpus  delicti.  Cited  in  State  v.  Loveless,  17  Nev.  427,  80  Pae.  1081; 
State  V.  Cardelli,  19  Nev.  326,  10  Pae.  487,  and  In  Re  Kelly,  28  Nev. 
498,  83  Pae.  226,  to  point  that  corpus  delicti  tamj  be  established  by 
eircumstantial  evidence. 

Qted  in  reference  notes  in  68  ImRJl  78,  to  point  that  the  fact  th&t 
the  person  alleged  to  have  been  killed  ie  dead  must  be  shown  by  direct 
evidence,  but  the  cause  and  manner  of  the  death  may  be  shown  by  eir- 
cumstantial evidence;  7  LJLA.(N.S.)  184,  in  principal  case  it  was  held 
that  the  identity  of  a  badly  charred  body  as  that  of  the  Chinamen 
alleged  to  have  been  killed  was  sufficiently  established  to  warrant  m 
conviction  by  testimony  that  the  house  where  the  body  was  found  w«a 
used  by  him  as  a  Chinese  washhouse;  that  the  washhouse  was  beut^ 
used  as  usual  on  the  day  of  the  homicide;  that  some  human  bein^ 
therein  was  killed,  and  that  the  house  was  consumed  by  fire  after 
the  homicide;  it  further  appearing  that  there  were  usually  but  three 
persons  in  the  house,  and  that  the  person  in  question  had  never  been 
seen  since  the  destruction  of.  the  house,  whereas  both  of  the  other 
occupants  had  been  seen  and  were  alive. 

Felonious  intent.  —  Cited  in  State  v.  Thompson,  101  Pae.  (Nev.)  660, 
to  point  that  if  conduct  of  parties  in  action,  with  circunistanoes,  ia 
indictive  of  felonious  intent,  and  leaves  no  doubt  in  minds  of  jury  &» 
to  intent,  felonious  intent  is  sufficiently  established. 

Compelling  defendant  to  stand  up  for  identification.  --Oited  in  People 
V.  Goldenson,  76  Cal.  347,  19  Pae.  170,  holding  order  requiring  defendant 
to  stand  up  for  identification  was  not  requiring  him  to  give  evidence 
against  himself. 

Compelling  physical  examination.  —  Cited  in  O'Brien  v.  State,  125  Ind. 
43,  25  N.  E.  139,  9  L.RA..  323,  as  to  power  of  court  to  compel  defendant 
to  submit  to  physical  examination  in  criminal  trial;  State  v.  Height, 
117  Iowa,  660,  94  Am.  St.  Rep.  323,  91  N.  W.  938,  59  L.R.A.  442, 
only  case  requiring  prisoner  to  diRcIose  part  of  person  not  usually 
quired;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Thul,  29  Kan.  474,  44  Am.  Rep. 
666,  to  point  that  for  purpose  of  identification,  prisoner  *  in  criminal 
proceeding  may  be  compelled  to  submit  to  personal  examination;  People 
V.  Ecarius,  124  Mich.  622,  83  N.  W.  631,  to  point  th^t  Stokes  v.  State, 
5  Baxt.  (Tenn.)  619,  was  held  not  to  be  good  law  and  defendant  wme 
compelled  to  give  testimony  against  himself;  May  v.  Northern  Pae.  Ry. 
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0».  S2  Mont.  588,  81  Piie.  831,  70  LJLA.  116,  to  point  that  ooort  ht 
priBdpftl  ease  eompelled  prisoner  to  bare  to  ^w  of  jury  unexposed 
portion  of  body  upon  which  were  oertain  tattoo  marks;  State  v.  Atkla- 
nn,  40  8.  C.  373,  42  Am.  St.  Rep.  886,  18  S.  £.  1026,  as  to  reception 
of  sridenee  obtained  by  onnpeUing  defendant  to  put  his  foot  in  foot 
tncks;  State  y.  Nordstrom,  7  Wash.  510,  36  Pac.  384,  in  disonssing 
point  ss  to  whether  accused  person  can  be  eompelled  to  exhibit  portions 
of  body  which  are  usually  covered  for  purpose  of  securing  identification; 
Thornton  t.  SUte»  117  Wi$.  844,  98  Am.  St.  Rep.  924,  93  N.  W.  1109, 
ts  a  most  extreme  case  where  accused  was  required  to  bare  arm  to 
disclose  certain  tattooing. 

Cited  in  referenoe  notes  in  49  Am.  Rep.  191,  to  point  as  to  com- 
pelling prisoner  to  furnish  evidence  of  his  identity  by  exposing  hie 
person;  68  Am.  St.  Rep.  252  and  75  Am.  St.  Rep.  328,  defendant  waa 
compelled  to  exhibit  his  arm  to  the  jury  to  show  certain  tattoo  marks, 
by  the  existence  of  which  the  question  of  his  identity  was  to  be  deter- 
mined; 75  Am.  St.  Rep.  828,  the  court  holding  that  evidence  of  physical 
facts  cannot,  either  upon  principle  or  reason,  come  within  the  letter 
or  the  spirit  of  the  constitutional  prohibition;  94  Am.  St.  Rep.  339,  in 
eriminal  case,  on  a  question  of  personal  identity,  the  court  may  compel 
the  accused  to  exhibit  his  arm,  where  a  witness  testifies  that  he  has 
certain  tattoo  marks  thereon;  69  L.R.A.  38,  where,  on  trial  for  murder, 
it  was  shown  that  the  house  where  the  dead  body  claimed  by  the  prose- 
cution to  be  the  body  of  the  person  alleged  to  have  been  killed  waa 
found,  was  used  as  a  Chinese  washhouse;  that  the  person  alleged  to  have 
been  killed  was  the  proprietor ;  that  he  was  assisted  in  business  by  two 
other  Cihinamen;  that  these  three  persons  were  usually  at  the  house; 
that  the  washhouse  was  being  used  on  the  day  of  the  homicide;  that 
MMne  human  being  therein  was  killed;  that  the  house. was  consumed  by 
fire  after  the  homicide  occurred;  that  the  body  of  the  deceased  was  bad* 
ly  charred  by  the  fire;  that  the  person  alleged  to  have  been  killed  had 
never  been  seen  after  the  homicide  occurred,  and  that  the  other  occu- 
ptnta  of  the  house  had  been  seen  and  were  alive, — ^these  circumstances 
were,  held  to  tend  to  establish  the  fact  that  the  body  found  in  the 
wasChoose  was  the  body  of  the  person  alleged  to  have  been  killed; 
28  "LRJl.  700,  in  the  diatenting  opinion  in  principal  case  it  waa  said 
that  the  intent  of  the  constitutional  provision  was  that  the  accused,  if 
such  should  be  his  wish,  should  not  only  have  the  right  to  dose  his 
Bouth,  but  that  he  might  fold  his  arms  as  well;  28  L.R^.  703,  the  prin- 
adpal  case  is  the  leading  ease  affirming  the  right,  disapproves  State  v. 
Jacobs  (1858)  50  N.  C.  259,  which  is  the  leading  case  denying  it,  the 
court  saying  that  it  is  a  noticeable  fact  that  in  none  of  the  subsequent 
eases  in  North  Carolina  in  which  that  case  was  cited  have  the  courts 
nactioned  or  in  any  manner  approved  of  the  reasoning  upon  which 
the  dedsion  was  based. 

Evidence  —  Of  eodefendant  and  accomplice.  —  Cited  in  State  v.  Gart- 
rH,  171  Ho.  '510,  71  S.  W.  1050,  in  discussing*  testimony  of  codtfendaat 
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Against  aocufled  and  identification  of  son  of  aocused  jointly  indicted  for 
iiomicide;  State  y.  Ruck,  194  Mo.  435,  92  S.  W.  712,  in  discussing  arror 
.in  admitting  testimony  of  accomplice. 

Homicide  —  Elements,  evidence  of.  —  Cited  in  Buel  ▼.  State,  104  Wis. 
142,  80  N.  W.  82,  to  point  that  no  distinetion  is  recognized  between  ele- 
ments of  homicidal  offense  as  to  evidence  necessary  to  establish  it»  or 
'  nature  and  amount  of  proof  required. 

14  Nev.  115-117.    ALLEN  v.  MATBBRRT. 

No  citation. 

i4  Nev.  117-123.    STATE  EX  RSL.  AUDE  t.  KINEBAD. 

Cited  in  State  v.  California  Min.  Co.  16  Nev.  258,  to  point  that  the 
fact  that  power,  wherever  lodged,  may  be  abused,  is  no  argument  against 
its  exercise;  cited  in  State  v.  County  Com'rs.  19  Nev.  337,  10  Pac  903, 
in  passing  on  power  of  legislature  to  increase  or  diminish  number  of 
district  judges;  State  v.  County  Com'rs.  19  Nev.  341,  10  Pac.  906,  as  to 
rule  for  construing  constitution. 

14  Nev.  123-140.    WASHOE  COUNTY  v.  HUMBOLDT  COUNTY. 

Cited  in  Sears  v.  Gallatin  County,  20  Mont.  467,  52  Pac.  205,   40 
.:L.R.A.  407,  in  passing  on  liability  of  coimty  for  services  rendered  by 
members  of  sheriff's  posse  comitatus. 

14  Nev.    140-143.    STATE   EX   REL.   LAKE   ▼.   COUNTY   COM'RS. 
WASHOE  COUNTY. 

Statutory  constraction.  —  Cited  in  State  v.  Yellow  Jacket  S.  Min. 

'Co.  14  Nev.  233,  construing  section  3136  of  Compiled  Laws;  State  t. 
Carson  &  C.  R.  Co.  29  Nev.  504,  91  Pao.  935,  holding  section  1098  of 

'C6mpiled  Laws  merely  directory;  Central  Pac.  R.  Co.  v.  Standing,  13 
Utah,  492,  45  Pac.  345,  construing  law  1890,  p.  52,  holding  the  word 
"complaints"  as  applied  to  board  of  equalization,  not  used  in  tech- 
nical sense. 

Cited  in  reference  note  in  12  L.R.A.  357,  to  point  that  a  law  which 

-directs  a  particular  act  to  be  performed,  but  which  does  not  impera- 

-lively  command  it,  as  a  condition  precedent  to  anything  further,  is  di- 
rectory only. 

Taxation  —  Raising  assessments.  —  Cited  in  State  v.  Vaile,  122  M'-. 
47,  26  S.  W.  675,  to  point  that  where  board  of  equalization  raiav 
-  assessment  without  jurisdiction  its  action  is  void  and  there  b  defena*. 
pro  tanto  to  suit. 

14  Nev.  143^148.    JEFFRSE  ▼.  WALSH. 

Cited  In  Brown  ▼.  Warren,  16  Nev.  239,  as  to  gnat  of  nonaait  osa 
jptovmA  not  stated  and  relied  on  in  motion;  Porter  ▼.  Indusirial  Pria^ 
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iog  Co.  26  Mont.  184,  66  Pae.  842,  in  discussing  granting  of  new  trial  on 
Accoimt  of  rulings  of  court. 

14  Nev.  14a-193.    BAKKBR  t.  McLBOD. 

No  citation. 

14  Ney.  15S-161.    G0SSA6B  ▼.  CROWN  POINT  O.  ft  S.  MIN.  CO. 

Administration  of  estates.  —  Cited  in  Hubbard  v.  Urton,  67  Fed. 
423,  as  to  right  of  heirs  and  next  in  kin  to  institute  action  at  law 
relating  to  administration  of  estate;  In  Re  Higgins'  Estate,  15  Mont. 
486,  39  Fac.  510,  28  LJR.JL  120,  as  to  right  of  possession  of  property 
«f  an  intestate;  Claik  y.  Bundy,  29  Ore.  198,  44  Pac.  285,  in  discussing 
ihe  law  of  administration  and  statute  of  limitation. 

14  Her.  161-166.    DICK  t.  BIRD. 

Evidence  —  Insufficiency  of  specifying  particulars.  —  Followed  in  La- 
msace  ▼.  Byrnes,  17  Nev.  201,  30  Fac.  701,  on  point  that  statement 
must  specify  particular  in  which  evidence  is  insufficient,  or  it  will  be 
disregarded. 

Presomptive  right  to  use  water.  —  Cited  in  Union  Mill  etc.  Co.  y. 
Dsngberg,  81  Fed.  92,  and  Anderson  v.  Baseman,  140  Fed.  26,  in  dis- 
cussing prescriptive  right  to  use  of  water  and  what  raises  presumption 
of  such  right. 

Cited  in  reference  note  in  43  Am.  Dec.  281,  to  point  that  water  must 
he  appropriated  also  to  some  beneficial  purpose  to  give  any  right  to  it, 
or  the  appropriation  must  be  made  in  contemplation'  of  a  future  bene- 
Hdal  use. 

14  Nev.  167-170.    DICE  ▼.  CALDWELL. 

Cited  in  Nesbitt  v.  Chisholm,  16  Nev.  41,  as  to  presumption  in  favor 
-of  the  judgment. 

Prescriptive  right  to  use  water.  —  Cited  in  Union  Mill  etc.  Co.  v. 
Dangberg,  81  Fed.  92,  and  Anderson  v.  Bassman,  140  Fed.  26,  in  dis- 
cussing prescriptive  right  to  use  of  water  and  what  raises  presumption 
•of  such  right. 

Cited  in  reference  notes  in  43  Am.  Dec.  281,  to  point  that  water 
mnst  be  appropriated  also  to  some  beneficial  purpose  to  give  any  right 
to  it,  or  the  appropriation  must  be  made  in  contemplation  of  a  future 
beneficial  use;  60  Am.  St.  Rep.  803,  in  absence  of  intention  to  apply 
water  to  beneficial  use  it  is  not  sufficient  to  appropriation  and  that 
without  it  no  diversion  long  continued  will  allow  to  appropriate  until 
eridenoe  is  formed  to  apply  it  to  some  beneficial  purpose;  30  L.R.A. 
475,  turning  water  out  of  the  stream  does  not  give  a  title  to  it  if 
it  Is  not  used  for  a  beneficial  purpose. 
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14  Her.  171-172.    6AMMANS  ▼.  KOUSSEUh 

No  citation. 

14  Nev.  172-175.    JONES  t.  SAN  FSANCISCO  SULPHUR  CO. 

Default  judsment  —  Discretion  of  court.  —  Cited  in  Ewing  v.  Jennings^ 

15  Nev.  383,  in  holding  trial  court  did  not  abuse  discretion  in  refusing^ 
motion  to  set  aside  judgment  and  allow  answer. 

Cited  in  reference  notes  in  23  Am.  St.  Rep.  106|  to  point  that  gen- 
erally courts  will  not  vacate  their  judgments  on  account  of  irregulari- 
ties unless  the  application  is  promptly  made,  and  the  irregularity  ap- 
pears to  have  been  prejudicial  to  the  applicant;  60  Am.  St.  Rep.  655, 
the  tendency  of  the  more  recent  decisions  is  to  limit  the  right  to  vacate 
a  judgment  for  irregularity  to  those  cases  in  which  it  appears  that 
the  moving  party  has  been  substantially  prejudiced  by  the  alleged  ir- 
regular action. 

Statutory  construction.  —  Cited  in  Lang  Syne  Min.  Co.  v.  Ross,  20 
Nev.  137,  19  Am.  St.  Rep.  337,  18  Pac.  861,  construing  section  28  of  the 
Civil  Practice  Act. 

14  Nev.  175-190,  33  Am.  Rep.  548.  .GASTON  v.  DRAKE. 

Defenses  —  Unlawful  mortgage.  —  Cited  in  Drexler  v.  Tyrell,  16- 
Nev.  131,  to  point  that  where  the  mortgage  is  unlawful  that  defense 
may  be  set  up  to  prevent  foreclosure. 

—  Immoral  action.  —  Cited  in  Sheldon  v.  Pruessner,  52  Kan.  590,. 
35  Pac.  203,  22  LJtJL  711,  to  point  that  court  will  not  lend  aid  to  mai» 
who  foimds  his  cause  upon  immoral  actions. 

—  Agreement  forbidden  by  law,  etc.  —  Cited  in  Schneider  v.  Loeal 
Union  etc.,  116  La.  281,  114  Am.  St.  Rep.  558,  40  So.  704,  5  L.R.A.(N.S.) 
897,  to  point  that  courts  will  not  enforce  an  agreement  forbidden  by 
law  or  opposed  to  public  policy. 

Cited  in  reference  note  in  115  Am.  St.  Rep.  409,  to  point  that  where 
the  object  of  the  partnership  is  the  prosecution  of  an  illegal  business- 
or  one  which  is  contrary  to  public  policy,  the  partnership  agreement  is- 
void. 

—  Agreement  to  procure  office,  etc.  —  Cited  in  Basket  v.  Moss,  115 
N.  C.  457,  44  Am.  St.  Rep.  464,  20  S.  E.  733,  48  L.R.A  843,  to  point 
that  courts  will  not  enforce  contract  based  on  agreement  to  procure 
office. 

Cited  in  reference  notes  in  66  Am.  Dec.  510,  to  point  that  an  agree- 
ment between  a  candidate  and  another  person,  prior  to  an  election,  to 
share  the  salary,  fees,  and  emoluments  of  an  office,  in  consideration  of 
money  advanced  by  the  latter  to  the  former  to  secure  his  election,  and 
of  the  latter's  services  and  use  of  personal  influence  to  elect  the  former, 
is  in  violation  of  the  policy  of  election  laws,  and  void;  44  Am.  St. 
Rep.  471,  an  agreement  before  election  to  share  the  salary  and  fee» 
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«f  IS  office  in  eonsideration  of  the  pUintifiTe  using  his  influenoe  to 
elect  the  defendant  to  sueh  offioe  ie  void;  4  L.RA.  683,  any  agreement 
to  divide  the  emoluments  of  an  offioe  is  Toid. 

Cited  in  reference  notes  in  6  Bng.  RuL  Gas.  346,  and  €  Eng.  RuL 
Cu.  346. 

14  Ney.  191-198.    FSSVBST  v.  HSIIRY. 

Judgment— -Gted  in  Satteriund  y.  Seal,  12  N.  D.  129,  95  N.  W.  521, 
to  point  that  judgment  not  supported  by  pleadings  is  as  fatally  de- 
fective as  if  not  supported  by  findings. 

Co-obligor  —  Payment  by  rights.  —  Cited  in  iUres  v.  Cockrill,  $8 
Tex,  436,  31  S.  W.  194,  28  L.R.A.  531,  as  to  payment  by  co-obligor 
and  rights  thereunder. 

CSted  in  reference  notes  in  68  LJt.A.  514,  to  point  that  if  a  debt  or 
Judgment  is  owing  by  two  or  more  persons  jointly,  each  primarily 
liable,  and  one  of  them  pays  it,  such  debt  or  judgment  is,  at  law, 
absolutely  extinguished;  68  LJELA.  568,  it  has  been  held  in  some  cases 
tbst  when  a  note  has  been  paid  by  one  who  is  merely  ooUateraliy  inter- 
-ested,  as  indorser,  its  negotiability  is  not  destroyed,  and  the  note  re- 
nuuns  good  against  the  maker;  but  it  is  otherwise  when  payment  is 
made  by  a  consignor  upon  a  joint  and  aeyeral  note,  although  he  is 
in  fact  only  a  surety;  68  L.R.A.  575,  when  two  persona  sign  a  promis- 
sory note,  binding  both  jointly  and  severally  and  one  of  them  pays  it, 
the  note  is  extinguished,  and  an  action  upon  it  may  be  maintained 
by  the  one  making  payment  against  the  other,  notwithstanding  he  is 
io  fact,  and  so  alleges,  only  surety  for  the  other.  The  note  is  funotus 
officio,  and  the  action  is  upon  implied  assumpsit  for  money  paid  to 
aatisfy  it. 

Cited  in  reference  note  In  4  Eng.  RuL  Gas.  548. 

14  Nev.  19»-201.    GBRSMIA  T.  ICATBBRS7. 

No  citation. 

14  Her.  202-209,  33  Am.  Sep.  559.  STATE  EX  RBL.  KETSSR  t. 
HALLOCK. 

Grastitutional  amendment  —  Statute.  —  Cited  in  State  ▼.  Hallock,  16 
Nev.  378,  to  point  that  constitutional  amendment  after  adoption  of 
statute  is  controlling. 

Statute  —  Repeal  by  implication,  etc.  —  Cited  in  State  t.  Blend,  121 
bid.  519,  16  Am.  St.  Rep.  415,  23  N.  E.  512,  to  point  that  repealing 
clause  of  nnconstitutional  statute  falls  with  statute;  Stephens  t.  Bal- 
lon, 27  Kan.  602,  discussing  point  that  unconstitutional  provision  of 
a  statnte  cannot  hare  force  to  repeal  by  implication  or  otherwise,  any 
provision  of  fonner  act;  Black  ▼.  Trower,  79  Va.  128,  to  point  that 
when  TmUd  port  of  statute  is  so  connected  with  and  dependent  upon 
rM  part  aa  to  not  be  distinctly  separable,  the  whole  must  f alL 
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Cited  In  referenoe  note  in  88  Am.  St.  Rep.  295,  to  point  tktA  where- 
it  iis  not  dear  that  the  legielature  intended  to  repeal  a  prior  law,, 
without  regard  to  the  new  provisions  to  be  substituted  for  it,  a  repeal- 
ing clause  in  an  unconstitutional  statute  will  be  ineffeetive. 

Courts  —  Remoral  and  reorganisation  of. — Cited  in  dis.  op.  of  Snod- 
grass,  J.,  in  McCully  v.  State  (The  Judge's  Cases),  102  Tenn.  653,  53 
S.  W.  169,  46  JjJEUl,  603,  as  to  power  to  remove  and  reorganise  courts* 

AppeaL  — Cited  in  North  Point  Consol.  Lrr.  Cb.  v.  Utah,  etc.  Canal 
Co.,  14  Utah,  167,  46  Pac.  827,  in  discussing  right  of  appeal;  Eastmam 
y.  Gurrey,  14  UUh,  171,  46  Pac.  828,  in  construing  §  9  of  Art.  Vm 
of  Constitution  and  discussing  right  of  appeal. 

14  Nev.  209-210.    STATE  v.  HASKELL. 

Quo  warranto.  —  Cited  in  Town  of  Enterprise  v.  State,  29  Fla.  141,. 
10  So.  743,  on  quo  warranto  proceeding  where  state  alleges  legal  rights 
in  plaintiffs  in  error  and  no  loss  or  forfeiture  of  right  is  shown,  infer- 
mation  is  insufficient;  People  v.  Clayton,  4  Utah,  436,  11  Pac.  212,  to- 
point  that  in  quo  warranto  proceeding  defendant  must  establish  title  tcr 
office. 

Cited  in  reference  note  in  100  Am.  Deo.  274,  as  to  abandonment  and* 
forfeiture  of  charter  by  eorporation  and  that  proceedings  upon  quo- 
warranto  and  information  in  nature  thereof  are  regulated  by  statute 
and  that  the  state,  like  any  other  party  relying  on  a  forfeiture  or  aa- 
abandonment,  must  prove  its  case. 

14  Nev.  210^215.    STATS  t.  FRAZER. 

Cited  in  State  v.  Johnson,  16  Nev.  37,  holding  instruction  trenched 
upon  province  of  jury. 

14  Nev.  216-220.    QUILLEN  v.  QUIGLET. 

Cited  in  reference  note  in  116  Am.  St.  Rep.  89,  to  point  that  mere 
forbearance  of  a  creditor  to  sue  upon  the  principal  obligation  or  debt 
does  not  discharge  the  surety.  Or,  in  other  words,  the  creditor  i» 
under  no  active  duty  to  sue  the  principal  debtor. 

14  Nev.  220-262.    STATS  ▼.  YELLOW  JACKET  MIN.  CO. 

Limitation  of  action.  —  Cited  in  People  v.  Hubert,  71  Cal.  73,  12  Fae^ 
43,  discussing  limitations  of  action  to  enforce  assessment  for  reclama- 
tion of  swamp  and  overflow  land;  distinguished  in  District  of  Coluni* 
bia  V.  Washington,  etc.  R.  R.  Co.,  1  Mackey  (D.  C.)  376,  on  statutory 
grounds  in  construing  statute  of  limitati<m. 

To  recover  taxes.  —  Cited  in  City  &  County  of  San  Francisoo- 

▼.  Luning,  73  Cal.  613,  15  Pac.  312,  and  Los  Angeles  County  v.  Ballerino,. 
99  Cal.  595,  32  Pac.  582,  discussing  limitation  of  action  to  recover 
taxes;  City  of  San  Diego  v.  Higgins^  115  Cal.  173,  46  Pac  924,  dia* 
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ensnng  limitation  of  aetion  to  reeoTer  mimicipal  taxes;  Oltj  and  Goua-* 
ty  of  San  Francisco  v.  Jones,  20  Fed.  189,  190,  cited  in  discussing  stat- 
ute of  limitation  in  action  to  recover  delinquent  taxes;  State  ▼.  Certain* 
Lsnds,  etc.,  40  Minn.  526,  42  N.  W.  478,  to  point  that  tax  is  'liability 
crested  by  statute;"  Board  of  Com'rs  t.  Story,  26  Mont.  521,  69  Pae^ 
58,  discnssing  limitation  of  personal  action  for  collection  of  taxes; 
distinguished  in  Hoover  v.  Engles,  63  Neb.  690,  88  N.  W.  870,  on  statu- 
tory grounds  discussing  limitation  of  action  to  collection  of  taxes; 
City  of  Port  Townsend  v.  Eisenbeis,  28  Wash.  544,  68  Pac.  1048,  on. 
statutory  grounds  discussing  limitation  of  action  by  municipal  corpo- 
ration to  foreclose  lien  for  unpaid  taxes. 

Gted  in  reference  notes  in  42  Am.  St.  Rep.  655,  to  point  that  a  tax^ 
may  be  held  to  be  a  debt;  101  Am.  St.  Rep.  186,  suits  for  the  recov- 
ery of  general  taxes  generally  involve  the  construction  of  statutes  of 
limitation;  11  LJUL  817,  a  tax  is  not  an  obligation  of  action  to  re- 
or  arising  out  of  contra^st. 

—To  recover  license  fee.  —  Cited  in  State  v.  Chicago,  etc.  Ry.  Co.,- 
132  Wis.  359,  112  N.  W.  520,  in  discussing  limitation  of  action  to  re- 
eoTer  license  fee  imposed  on  railroad  company. 

Obligation  to  pay  tax  —  Debt  or  assumpsit  —  Cited  in  Hadley  v. 
Hsdley,  114  Tenn.  171,  87  S.  W.  254,  to  point  that  tax  imposed  on  prop- 
erty as  such,  without  reference  to  ownership,  proceedings  to  enforce- 
payment  are  against  the  land. 

Cited  in  reference  notes  in  42  Am.  St.  Rep.  656,  to  point  that  the 
imposing  of  a  tax  also  imposes  a  duty  upon  the  taxpayer,  and  it  is 
wholly  immaterial  to  consider  whether  the  tax  is  a  debt  in  the  sense 
of  a  money  obligation  existing  by  contract.  The  government  has  the 
■ame  right  to  enforce  a  duty  as  a  debt,  and  may  enforce  it  in  tho 
asme  way;  11  LJLA.  818,  the  preponderance  of  authority  establishes 
that  either  debt  or  assumpsit  may  be  sustained  for  the  recovery  of 
taxes,  as  debt  lies  for  a  sunl  of  money  certain,  due  by  statute. 

14  Vev.  262.    BITCKLET  v.  BITCKLBT. 

Cited  in  reference  note  in  12  L.R.A.  693,  to  point  that  a  party  has 
so  legal  right  to  cross-examine  a  witness  except  as  to  facts  and  cir- 
cumstances connected  with  the  matters  stated  on  the  direct  examina- 
tion. 

14  Vev.  263.    HASSISON  v.  LOCKWOOD. 

Followed  in  Earles  v.  Gilham,  20  Nev.  47,  14  Pac.  587,  on  point  that 
ctttement  on  motion  for  new  trial  must  be  lUed  within  the  statutory* 
time. 

14  ITev.  26S-288.    DAVIS  v.  COOK. 

Xanagiag  partner  —  Authority  to  sign  notes.  —  Cited  in  ^rst  Nat.. 
Bsak  ▼.  Qiignon,  7  Ida.  656,  65  Pac.  368,  as  to  authortiy  of  managing: 
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partner  to  execute  and  deliver  notes  m  buaineM  of  firm  may  require; 
Lindle  v.  Oowley,  29  Kan.  769,  to  point  that  where  notes,  etc^  of 
trading  partnership  are  ezeouted  by  managing  partner  in  firm  name, 
they  will  be  presumed  to  have  been  given  in  course  of  partnership 
dealings. 

14  Nev.  288-293.    STATE  r.  IfALIM. 

Cited  in  reference  note  in  98  Am.  Deo.  159,  to  point  that  the  dis- 
tinction taken  by  the  supreme  court  of  Nevada  seems  a  very  proper 
one.  It  is  there  maintained  that  where  a  clerk,  by  authority  of  his 
master,  collects  a  bill  and  fraudulently  converts  the  money  the  olTense 
of  embezzlement  is  complete,  and  if  afterwards  he  collects  a  second 
bill,  and  fraudulently  converts  its  proceeds,  this  constitutes  a  second 
offense;  and  that,  though  he  may  commit  more  than  one  embesdement 
of  his  employer's  money,  and  if  he  does,  may  be  separately  indicted 
for  each  separate  offense,  yet,  if  the  money  from 'different  persons  was 
all  collected  before  any  portion  of  it  was  converiod,  then  he  committed 
hut  one  offense. 

14  Nev.  29^-311.    TRUCKES  LODGE  v.  WOOD. 

Surety.  —  Followed  in  Carson  Opera  House  Ass'n  v.  Miller,  16  Nev. 
337,  to  point  that  failure  to  make  payment  to  contractor  according  to 
agreement  releases  sureties;  cited  in  Glenn  County  v.  Jones,  146  Oal. 
523,  80  Pac.  697,  discussing  release  of  sureties  on  building  contract 
'by  paying  greater  installment  than  stipulated  for;  Gato  v.  Warrington, 
37  Fla.  548,  19  So.  884,  to  point  that  liability  of  sureties  not  to  be 
extended  by  implication  beyond  term  of  contract;  Stephens  v.  Elver, 
101  Wis.  398,  77  N.  W.  739,  discussing  alteration  in  building  contract 
with  release  and  sureties  thereon. 

Appeal  —  Waiver  of  objections.  —  Cited. in  Sweeney  v.  Hjul,  23  Not. 
416,  48  Pac.  1037,  and  Smith  v.  Wells  Estate  Co.,  29  Nev.  416,  91  Tac 
'316,  to  point  that  oral  argument  in  supreme  court  upon  merits  amounts 
to  waiver  of  objection  when. 

Mortgage  for  debt  of  another  —  Discharge.— 'Cited  in  Parke  etc.  Co. 
V.  White  River  Lumber  Co.,  110  CaL  665,  43  Pac.  204,  discussing  dis- 
<;harge  of  mortgage  executed  to  secure  debt  of  another  by  change  of 
principal  contract. 

Liability  for  repairs.  —  Cited  in  Parker  v.  Brown  House  Co.,  117 
Ga.  1017,  44  S.  E.  809,  to  point  that  stipulation  in  lease  regarding 
payment  for  alteration  and  repairs  will  not  release  owner  of  liability 
to  contractor. 

Guaranty  —  Contract  of.  —  Cited  in  Pioneer  Savings  etc  Co.  v.  Free- 
1>urg,  59  Minn.  234,  61  N.  W.  26,  to  point  that  in  oontraet  of  guaranty 
plaintiff  must  perform  strictly  or  cannot  recover  against  guarantor. 
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14  Ker.  S11-820.    SZ  PAKTS  DBIDSSHSIMBS. 

CSted  in  Ex  Parte  Rickey,  100  Pac.  (Ner.)  141,  m  construing  Stat. 
1907,  p.  414,  penalizing  officer  of  bank  who  receives  deposit  knowing 
bank  to  be  insolvent. 

14  Her.  320-324.    GRSELEY  v.  HOLLAKD. 

Appeal  —  Record  on.  —  Cited  in  Beck  v.  Thompson,  22  Nev.  117,  36- 
Pse.  664,  to  point  that  statement  on  appeal  not  part  of  the  record 
when;  Qoinn  v.  Qninn,  27  Nev.  176,  74  Pac.  6,  to  point  that  court- 
minirtes  were  stricken  from  record  because  not  embodied  in  statement 
on  appeal. 

Presumption  on.  —  Cited  in  Quinn  v.  Qninn,  27  Nev.  175,  74  Pac 

6,  to  point  that  any  fact  necessary  to  support  the  order  is  presumed 
to  have  been  proven  in  the  absence  of  an  affirmative  showing  to  the- 
oontrary. 

Waiver — What  may  be  waived.  —  Cited  in  Kirman  v.  Johnson,  80^ 
Kev.  152,  93  Pac.  502,  to  point  that  counsel,  by  failing  to  object,  may 
waive  technical  objection  but  cannot  waive  objection  necessary  to  give- 
i^>peUate  court  jurisdiction. 

14  Nev.  324-332.    MAHBR  T.  SWIFT. 

Appeal— What  considered  on.  —  Affirmed  in  Morese  v.  Swift,  15  Nev.. 
220,  and  Dennis  v.  Caughlin,  22  Nev.  463,  58  Am.  6t.  Rep.  761,  41  Pac 
768,  29  LuRJL  731,  on  point  that  supreme  court  will  consider  such  ques- 
tions only  as  are  assigned  as  error. 

Frandnlent  Conveyance.  —  Cited  in  reference  note  in  14  Am.  St.  Rep. 
743,  to  point  that  if  the  transfer  is  good  between  the  parties,  as,  for 
example,  where  the  transfer  is  made  for  the  purpose  of  defrauding 
creditors,  so  that  the  grantor  has  no  power  to  control  a  reconveyance, 
then  if  the  grantee  does  not  reconvey,  his  act  is  voluntary,  and  may  be 
assailed  as  such  by  his  creditors. 

14  9ev.  332-336.    SIAS  v.  HALLOCK. 

CoBstitiitional  amendment  —  Controls  statute.  —  Gted  in  State  v. 
Hslloek,  16  Nev.  378,  to  point  that  constitutionaJ  amendments  adopted 
since  the  statute  controls. 

ClaJma  against  state.  —  Cited  in  reference  note  in  42  L.R.A.  38,  to 
pofait  that  where  the  statute  allowing  such  claims  was  limited  to  a 
daas  whieh  excludes  these  presented,  they  must  be  disallowed. 

Rewards.  — Cited  in  Williams  v.  West  Chicago  etc.  R.  Co.,  94  111. 
App.  389,  discussing  what  is  sufficient  compliance  with  offer  of  reward 
to  entitle  to  the  money. 

Cited  in  reference  notes  in  42  L.R.A.  64,  to  point  that  statute  pro- 
viding for  reward  for  arrest  for  speoifted  offenses  containing  clause  ''no> 
reward  aball  be  paid  except  after  such  conviction"  referred  to  the  eon- 
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▼iction  in  the  state  eovuts.  It  was  further  held  that  bo  daim  eould 
4>e  made  for  the  reward  unless  the  claimant  showed  that  he  had  made 
the  arrest;  7  LJLA..(N.S.)  216,  a  reward  for  an  arrest  is  not  earned 
hj  merely  giving  information  which  leads  to  the  arrest. 

14  Ney.  33^-341.    MATBERRT  ▼.  BOWKSR. 

ated  in  State  v.  Boerlin,  80  Nev.  477,  98  Pae.  404,  to  point  that 
•under  Comp.  Laws,  3543,  mandamus  will  not  lie  where  there  is  a  plain, 
-speedy,  an^  adequate  remedy  at  law. 

14  Ner.  341-347.    lYANCOVICH  ▼.  STBSN. 

Fraudulent  conyeyance.  —  Cited  in  Wailes  t.  DarieSy  168  Fed.  677, 
•discussing  when  conveyance  is  fraudulent  in  favor  of  creditor  and 
against  purchaser  paying  full  consideration. 

Cited  in  reference  note  in  10  L.RJL.(N.S.)  649,  to  point  that  where 
a  debtor  was  induced  te  make  a  bill  of  sale  of  his  property  to  a 
creditor  or  the  false  promise  of  the  latter  that  he  would  pay  ofiF  all 
of  the  debtor's  debts  and  prevent  his  property  from  being  sacrificed, 
and  it  was  held  that,  if  such  statements  were  made  for  the  purpose 
of  misleading  and  deceiving  the  debtor,  so  as  to  enable  the  promisor 
to  secure  the  possession  of  the  property  and  thereby  obtain  an  unfair 
advantage,  the  sale  was  fraudulent. 

14  Nev.  347-350.    STATE  v.  McCORinCK. 

Affirmed  in  State  v.  Quinn,  16  Nev.  90,  on  point  that  person  indicted 
-with  assault  with  intent  to  kill  if  guilty  of  simple  assault  was  an 
acquittal  as  to  offense  of  higher  grade,  Belknap,  J.,  dissenting. 

14  Nev.  351-362.    BUNTING  v.  CENTRAL  PAC.  S.  CO.  ^ 

Railway  crossing  —  Injury  at.  —  Cited  in  Cohen  v.  Eureka  etc  R.  Co., 
14  Nev.  387,  and  Bunting  v.  Central  Pac.  R.  Co.,  16  Nev.  296,  to  point 
that  it  was  for  the  jury  to  decide  whether  persons  injured  at  railroad.  \ 
•crossing  were  guilty  of  contributory  negligence;  Judson  v.  Central  Ver- 
mont R.  Co.,  158  N.  Y.  606,  53  N.  E.  517,  discussing  care  required  of 
traveller  in  crossing  railroad  tracks. 

Cited  in  reference  notes  in  90  Am.  Dec.  784,  to  point  that  a  railway  > 
crossing  should  at  all  times  and  under  all  circumstances  be  approached 
with  caution;  but  at  an  obstructed  crossing  it  is  the  duty  of  a 
traveler  to  exercise  a  greater  degree  of  care  and  caution  than  is  incum- 
bent upon  him  usually;  90  Am.  Dec.  785,  in  such  case  he  has  a  right  to 
-presume  that  the  usual  statutory  signal  will  be  given. 

Appeal.  —  CSted  in  Bunting  v.  Central  Pao.  R.  Co.,  16  Nev.  279,  to 
point  first  appeal  was  from  judgment  for  nonsuit. 

Master  —  Liability  for  injury  to  serrant  *- Cited  in  Patnode  v.  Har- 
ter,  20  Nev.  307,  21  Pac  680,  as  to  liability  of  master  fbr  injury  to 
•servant. 
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14  Her.  3§2-365.    STONE  ▼.  MABYS. 

Stock  of  corporation.  —  CS ted  in  Gaas  v.  Hampton,  16  Nov.  189,  as  to 
ownenlup  of  mining  stock  and  rights  on  transfer  of  certificate. 

(Sted  in  Gass  ▼.  Hampton,  16  Nev.  191,  to  point  as  to  whether  owner 
confers  on  broker  an  apparent  title  to  or  power  of  disposition  o^er 
fltoek. 

Gted  in  reference  note  in  43  luXiJi,  749,  to  point  that  certificate  of 
fltoek  delivered  to  trustee,  turned  over  as  collateral  security  and  by 
4!reditor  delivered  to  third  parties  with  full  information  of  former  trans- 
action, who  delivered  to  stock-broker  to  sell  in  stock  board,  the  broker 
h&Ting  no  knowledge  of  original  transaction  and  owner  cannot  assert 
title  as  against  broker,  although  tendering  and  demanding  return  of 
stock. 

14  Nev.  365^73.    EX  PARTE  SIEBENHAUER. 

Statutory  construction.  —  Cited  in  State  v.  Woodbury,  17  Nev.  343, 
30  Pac.  1008,  and  Gruber  v.  Baker,  20  Nev.  468,  23  Pac  862,  9  LJtA. 
306,  as  to  duty  of  court  in  construing  statute.  • 

Licenses — Constitutional  provision  as  to  taxes.  —  CSted  in  Wiggins 
ferry  Oo.  v.  Citj  of  East  St.  Louis,  102  111.  566,  to  point  constitutional 
proTision  in  reference  to  taxation  has  no  application  to  fees  exacted 
for  a  license;  City  of  Chicago  v.  Wilkie,  88  111.  App.  322,  in  discussing 
question  whether  persons  having  obtained  certificates  as  plumbers  can 
be  required  to  obtain  license  to  conduct  business  of  master  plumbers. 

Cited  in  reference  notes  in  129  Am.  St.  Rep.  278,  to  point  that  stat- 
utes imposing  license  on  itinerant  venders  are  constitutional;  that 
traders  of  this  character  are  properly  signed  out  for  special  regulation, 
and  enactments  looking  toward  that  end  are  not  open  to  constitutional 
objection  so  long  as  they  bear  equally  on  all  persons  within  the  same 
class  and  are  not  unreasonably  burdensome;  17  L.R.A.(N.S.)  55,  under 
the  power  given  in  a  charter  to  fix  and  collect  a  license  tax  upon 
solicitors,  it  was  held  that  an  ordinance  is  not  invalid  although  a  state « 
law  requires  a  county  license. 

14  Nev.  373-376.    BANE  OF  CALIFORNIA  ▼.  WHITE. 

Evidence  —  Parol  to  vary,  etc,  writing.  —  Cited  in  Brenner  v.  Luth, 
28  BLan.  587,  in  sustaining  rule  of  court  refusing  to  admit  parol  testi- 
mony to  vary  writing;  Selser  &  Brothers'  Assigned  Estate,  7  Pa.  Co. 
CL  419,  to  point  that  parol  testimony  is  not  admissible  to  contradict 
or  vary  written  instrument  does  not  apply  to  third  persons;  Carmack 
T.  Drum,  32  Wash.  241,  73  Pac.  378,  to  point  that  in  controversy  with 
strangers  to  instrument,  parties  to  same  are  not  estopped  to  explain 
or  contradict  the  writing  by  parol. 

14  nev,  376^97.    COHEN  v.  EUREEA  &  P.  R.  R.  CO. 
CKed  in  Banting  v.  Central  Pac  R.  Oo.,  16  Nev.  280,  as  ruling  case 
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at  bar;   followed  in  Bunting  r.  Central  Pac.  R.   06.«   16  Nev.   281». 
as  to  effect  of  negative  teslamooy. 

Railroad  crosaiiig  —  Cited  in  Bunting  t.  Central  P.  R.  Co.  16  Nev. 
297,  right  of  engineer  to  aaaume  travelers  on  or  across  track  wiU  use- 
due  care  and  prudence. 

Judgment.  —  Cited  in  Hamburg  Min.  Co.  v.  Stephenson,  17  Nev.  457^ 
30  Pac.  1089,  to  point  that  doubts  must  be  resolved  in  favor  of  judg- 
ment. 

Damages  —  Verdict,  setting  aside.  —  Cited  in  reference  note  in  11 
L.R.A.  47,  to  point  that  a  verdict  will  not  be  set  aside  for  excessive 
damages,  unless  the  amount  is  so  disproportionate  to  the  injury  aa  to- 
evince  prejudice  or  passion  on  the  part  of  the  jury. 

14  Nev.  397-398.    FINLATSON  v.  MONTGOMERY. 

Appeal.  — Followed  in  Goodhue  v.  Shedd,  17  Nev.  141,  30  Pac.  695, 
on  point  that  where  appellant  fails  to  prosecute,  judgment  will  be> 
affirmed;  cited  in  Lake  v.  Lake,  7  Nev.  242,  30  Pac.  882,  and  Matthew- 
son  V.  Boyle,*  20  Nev.  88,  16  Pac.  434,  to  point  that  where  appellant, 
fails  to  call  the  attention  of  court  to  point  and  proceeding  of  authority 
upon  which  he  relies,  judgment  will  be  affirmed. 

14  Nev.  398-405.    McLEOD  v.  LEE. 

Gted  in  Lee  v.  McLeod,  15  Nev.  160,  to  point  that  history  of  the 
two  cases  is  identical;  Lee  v.  McLeod,  16  Nev.  163,  164,  same  case  on, 
subsequent  appeal;  cited  in  McLeod  v.  Lee,  17  Nev.  110,  28  Pac.  125,. 
in  sustaining  refusal  to  give  instruction;  McLeod  v.  Lee,  17  Nev.  Ill, 
as  to  judgment  rendered  in  principal  dase;  McLeod  v.  Lee,  17  Nev. 
113,  as  to  point  where  dam  was  erected  and  allegations  in  complaint 
in  original  case;  McLeod  v.  Lee,  17  Nev.  116,  to  point  that  court  erre<I. 
in  deciding  height  and  character  of  dam  and  was  adjudicated  in  princi* 
pal  case;  McLeod  v.  Lee,  17  Nev.  120,  to  point  that  court  erred  in 
*  ruling  part  of  issue  fai  case  on  trial  had  been  adjudicated  in  principal 
case. 

Cited  in  reference  note  in  97  Am.  Dec.  546,  to  point  that  lowen 
court  cannot  disturb  verdict  and  judgment  when  they  are  in  accord- 
ance with  the  evidence,  and  there  is  no  substantial  conflict  in  it  upoxa. 
material  issues,  and  no  error  has  intervened. 

14  Nev.  405-407.    SOLEN  v.  VIRGINIA  ft  T.  R.  CO. 

Cited  in  Solen  v.  Virginia  T.  R.  Co.  15  Nev.  816,  and  Solen  t.  Vir 
ginia  &  T.  R.  Co.,  15  Nev.  320,  to  point  that  interest  to  be  roooveraft 
must  be  asserted  in  judgment. 

14  Nev.  407-414.    STATS  ▼.  DAVIS. 
Deadly  weapon  —  Question  for  jury  wh«n.— Cited  in  SUte  ▼.  OaUyer^ 
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17  N«T.  288,  aO  F^ie.  896,  to  point  that  if  there  was  any  doubt  ae  to 
whether  the  knife  was  a  deadly  weapon,  it  was  a  question  for  the 
foort  and  jury  to  determine. 

(Sted  in  reference  notea  in  21  L.R.A.(N.S.)  499,  to  point  that  whether 
<ir  not  a  weapon  is  deadly  is  a  question  for  the  jury  when  the  character 
•of  the  weapon  ia  doubtful,  or  when  the  question  depends  upon  the 
manner  of  its  use;  21  LJUA.(NJ30  604,  whether  a  club  or  wagon  spoke, 
as  used,  was  a  deadly  weapon  or  not,  was  properly  left  to  the  jury. 

Qoettiom  for  cvnrt  when.  — Cited  in  State  v.  Levigne^  17  Nev. 

443,  30  Pac  1086,  as  to  right  of  court  to  declare  pistol  deadly  weapon. 

iBstntction.  —  ated  in  State  v.  Maher,  25  Nev.  471,  62  Pac.  237,  to 
point  that  the  ooort  may  modify  instructions  so  as  to  relieve  them  of 
any  possible  ambiguity,  and  make  their  meaning  more  certain;  fol- 
lowed in  State  v.  Thompson,  101  Pac.  (Nev.)  563,  on  the  point  that 
party  desiring  explicit  instmctions  upon  any  point  should  prepare  the 
aune  and  ask  that  they  be  given;  cited  in  Acers  v.  United  States,  164 
U  8.  891,  41  L.  ed.  484,  17  Sup.  Ct.  Rep.  92,  in  sustaining  instruction 
in  reference  to  deadly  weapon  and  its  use  in  tha  psjrticular  instance. 

M  Ber.  415-419.    BESSTMAV  r.  STESII. 
No  citation. 

14  HCT.  419-431.    DALTOK  ▼.  DALTON. 

Svidenee.  — Cited  in  Langworthy  r.  Goleman,  18  Ner.  446,  6  Pao.  68^ 
to  point  that  while  deed  was  best  evidence,  parol  evideiice  being  ad- 
Bitted  without  objection,  it  could  not  be  said  there  waa  no  evidence; 
Copper  River  Min.  Co.  t.  Mcdellan,  2  Aleska,  144,  to  point  onus  is 
en  party  alleging  a  trust  to  eetabliah  it;  Copper  River  Min.  Co.  v. 
MeCIellan,  2  Alaska,  146,  discussing  when  court  will  adjudge  locator 
of  mining  claim,  who  is  in  peaceable  poesession  under  a  dear. record 
title,  to  be  a  trustee  of  that  title  aad  possession  for  another;  Morrow 
V.  Matthew,  10  Ida.  482,  79  FtM,  200,  in  discussing  the  evidence  re* 
quired  to  sustain  complaint  on  an  alleged  grub-stake  contract]  Sing 
Yoa  V.  Wong  Free  Lee,  16  S.  Dak.  888,  92  N.  W.  1075,  to  point  that 
borden  is  upon  moving  party  to  overcome  preaumptions  arising  from 
terms  of  written  contract  by  testimony,  plain  and  convincing  beyond 
retsonable  controversy;  Ewing  v.  Keith,  16  Utah,  818,  52  Pac.  6,  to 
point  that  terms  of  a  written  contract  to  be  overcome  by  parol  evidence, 
tke  latter  must  be  dear,  definite,  unequivocal  and  conclusive;  Cham- 
Iters  V.  Emery,  13  Utah,  894,  45  Pac  195,  to  point  that  where  parol 
testimony  fails  to  overcome  the  presumption  in  favor  of  a  written 
instrument,  the  latter  should  be  hdd  to  express  oovreotly  the  intention 
«f  parties. 

lastrvction.  — Cited  in  Southern  Pac.   Co.  T.  Hafl,  100  IM.   768, 
is  point  that  court  Ad  not  err  in  refuabig  to  lastmat  jvy  not  to 
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consider  evidence  which  had  been  admitted  without  objeetioa  and  no 
motion  to  strike  out. 

Trust  — ated  in  Ewing  v.  Keith,  16  Utah,  316,  52  Pae.  5,  to  point 
that  law  never  implies  and  court  never  presumes  trust,  except  in  case 
of  necessity;  Skeen  v.  Marriott,  22  Utah,  91,  61  Pac.  300,  to  pomt 
that  declaration  of  purpose  to  create  a  trust  or  make  a  gift,  being 
without  consideration,  will  not  be  upheld  as  a  trust. 

14  Nev.  431-435.    FLORAL  SPRINGS  WATER  CO.  v.  RIVES. 

Mandamus.  —  Cited  in  State  v.  Murphy,  19  Neb.  94,  6  Pac.  842,  as 
to  mandamus  to  compel  inferior  court  to  proceed;  Nevada  Gent.  R.  Go. 
V.  District  Court,  21  Nev.  411,  82  Pac.  673,  to  point  that  where  justice 
has  dismissed  action,  mandamus  will  not  lie  to  compel  him  to  proceed; 
State  V.  Curler,  26  Nev.  356,  67  Pac.  1077;  Hardin  v.  Guthrie,  26  Nev. 
252,  66  Pac.  745,  and  State  v.  Boerlin,  30  Nev.  477,  98  Pac  404,  to 
point  that  mandamus  will  lie  to  compel  judicial  officer  to  preceed  bu^ 
not  to  review  his  action;  State  v.  Young,  31  Fla.  600,  34  Am.  St.  Rep. 
41,  12  So.  675,  19  L.R.A.  638,  to  point  that  mandamus  to  proceed  will 
issue  where  lower  tribunal  has  jurisdiction;  State  v.  Kansas  City  etc., 
97  Mo.  344,  10  S.  W.  860,  3  LHJL.  480,  as  having  apparently  overruled 
State  V.  Wright,  4  Nev.  118,  as  to  reinstatement  of  appeal  wrongfully 
dismissed  on  mandamus;  Raleigh  v.  District  Court,  24  Mont.  314,  81 
Am.  St.  Rep.  437,  61  Pac.  994,  as  to  reinstatement  on  mandamus  of 
appeal  wrongftilly  dismissed;  Schints  v.  Morris,  13  Tez.  Civ.  595,  S5 
S.  W.  523,  to  point  that  when  court  mistakingly  supposes  it  has  no. 
jurisdiction,  mandamus  will  lie  to  compel  it  to  proceed  with  the  trial. 

Municipal  corporations  —  Right  of  action  against  ^-CSted  in  Vin- 
cent V.  Lincoln  Co.,  30  Fed.  750,  as  to  right  of  action  against  a  munici- 
pal corporation  upon  default  in  obligations;  Vinoent  v.  Lincoln  Go., 
30  Fed.  751,  as  to  the  requirements  for  determining  jurisdiction  ij> 
actions  against  counties;  County  of  Lincoln  v.  Luning,  133  U.  S.  531, 
33  L.  ed.  767,  10  Sup.  Ct.  Rep.  864,  discussing  jurisdictions  in  8mt» 
against  counties  on  default  of  bonds. 

> 
14  Nev.  435-^9.    LEVY  v.  ELLIOTT. 

Cited  in  Andrews  v.  Cook,  28  Nev.  270,  81  Pac.  304,  to  point  that 
where  justice  has  dismissed  the  action,  mandamus  will  not  issue  to^ 
proceed. 

14  Nev.  439-451,  33  Am.  Repi  563.    STATE  v.  DAVIS.    . 

Challenge.  — Cited  in  State  v.  Oarrick,  16  Nev.  128,  in  sustaining- 
court  in  disallowing  challenge;  State  v.  Wright,  45  Kan.  137,  25  Pskc» 
631,  to  point  that  challenges  to  array  must  precede  those  to  the  polls. 

CoBftxtiitional  law.  — Cited  in  State  v.  Board  of  County  Coj 
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17  Her.  102,  2S  Pac  124,  holding  ''an  act  ooncerning  crimes  and  pun- 
iahneat"  not  tmconstitational  because  it  treats  of  different  crimes. 

ladictiiient  for  etcape  —  Defense.  —  Cited  in  reference  note  in  89- 
Am.  St  Rep.  379,  to  point  that  it  is  no  defense  to  indictment  on  escape- 
that  jtil  was  unhealthy  and  filthy. 

14  Her.  461^153.    SZ  PASTE  WILLQUGHBT. 

Habeas  corpus.  —  Cited  in  State  ▼.  Baeverstad,  12  N.  D.  634,  97  N* 
W.  550,  to  point  that  on  habeas  corpus,  examination  will  be  made  only 
ai  to  sufficiency  of  evidence  to  show  substantial  ground  for  exercise- 
of  judgment. 

Judicial  error.  — Cited  in  State  v.  Huegin,  110  Wis.  240,  85  N.  W. 
1069,  62  Ti.R,A.  737,  to  point  that  clear  violation  of  law  in  doing  thoso- 
things  that  are  within  the  scope  of  the  power  of  the  officer  or  body 
to  do  is  jurisdieticmal  error;  State  ▼.  Huegin,  110  Wis.  231,  85  N.  W. 
1055,  62  L.RJL  734,  to  point  that  it  would  be  a  mistake  to  adjudicate- 
rights  upon  the  basis  of  what  is  merely  advisable,  losing  sight  of  the- 
Beeesaities  ol  the  case. 

Y4  Hev.  45^-457.    STATE  ▼.  SOULE. 

Evidence.  —  Cited  in  State  v.  McLane,  15  Nev.  362,  as  merely  decid- 
ing that  statement  of  one  defendant  not  being  competent  against  co- 
defendant,  it  was  error  to  admit  that  against  defendants  generally 
withoot  Ifmitatioii;  Kirby  ▼.  State,  44  Fla.  93,  32  So.  840,  and  Snow- 
den  T.  Pleasant  Valley  Coal  Co.,  16  Utah,  373,  52  Pac.  602,  diseuasin|p 
vhoi  gtmmk  objeotte  to  ovidenoo  Is  sufficients 
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grounds  specified  in  the  application  under  consideration, 
except  by  the  consent  of  a  majority  of  the  members  of  the 
board;  nor  in  any  case  except  upon  new  and  regular  notice 
as  required  by  law  in  case  of  original  application. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order : 

First.  The  Attorney-OieBjBr^ir  J  f  [ 

Second.  The  Junior  Associate  Justice  of  the  Supreme 
Court. 


t  •       a       '.  i  » 


Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare  his 
vote  "for"  or  "against"  the  remission  of  the  fine  .or  for- 
feittife,  ctlmmiitaffoii^bf 'sefiltende;  iiaVdoA,''or'restoi^tioii  of 
citifeeilship.'*"  •"''■"   ''^  ''-'•''   ••.•'•   ••'    •-  '.  ■       '■  '" 

9.  No  document  relating  to  a^  pending  application  for  par- 
iibn  br''C6Ddmuiation''6f  setrttence, 'oi^  to  a  jirior  *a(ppfication 
whi(ih  has  Tbeeri*  denied;*  shall  \k  v^thdraWh  from  the  custodv 
of  the  clerk  aflier'*filiTig,  unless  by  consent  of  tire 'board.* 

10;'A{>pHc*6ioilB'foi'  parddti  b^  cbtnitttrtation  of  sentence 
mtist  be  filed'  Wth  ^hb  clerk  at'  leAst'  two  '(toys  before  the 
regular  mbfeting' of  <he  bci&^d,  it  ti^chth^ 'application  is  to 
be  consiidered.       * 


'   1      :       r-         '   .,  /'      ,   1  'M 


•  I 


•    • 


^     •      •       't    ■•  ••    •    !••'.:         '    ':  •     -'i 
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t 

•  > ;     ( 


I  • 


h  ' 


p  •        ' 


'  I :       •  ,. '    .    I.      "  ..■»-',      »    L      '  ■     -  . .       .     . 
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<'  '         •■    .    '     .        ' 


"^  'jK  LJ'jLj'Jdjfe  ■■•'■''■ 

THE   SUPREME  COTJBt 

••  •.  .  .        "      •  •         ■  «  '  I  ' 

••••■.    'or     ■••'■   ■ 

THE  STATE  OF  NEVAi)A. 


'       I 


*  I     '      '  *  * 


1,  Applicants  for  license  to  .practice,  aa  attorney  a  ^anfl 
counselors  will  be  examined  in  Ofpexx  court;  pii,.the  fir^t  ^y 
of  the  term.  .      „    ,  _     ...  . .  .  ,  ,.,  .  •..-...     ..-r 

2.  The  Supreme  CpiJ^rt,  uppn  ^appjication  of.  the  district,' 
judge  of  any  judicial  district,  will  appoint  a  .committee,  to 
examine  persons  ^ppJyipg.fojr  adnvission  to  prfwtifle:  as.  attorr 
nejs  and  counselors  .at  law....3ucti  co;mmit^  will,  consist  of 
the  district  judge  and  at  least  two  ^ttprneys  iresident  oJf  tljie 
district.  .      .,       .  .    -    '  .     •     . 

The  exaiain^tioi^L  by  tbq  comipitte^  so  .appoint^,d  fhall  be 
conducted  and  certified  .  according  to  the  following  r^lea: , .  .  * 

The  applicant  shall  be  examined  by  the  district  judge 
and  at  least  two  others  of  the. committee,  and  the  questions 
and  answers  mui^t  be  reduced  to  writing.       «  , 

Xo  intimation  of  the  questions  to  be  asked  ,jfOk}\st  be  given 
to  the .  applicant  by  any  member  of  the  coujimitt^  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects : 

1.  The  history  of  this  state  and  of  the  United  States ; 

2.  The  constitutional  :relatioiis  of  the  st^^ .  a;Qd  federal 
governments;    ,..  .       ,    ,  .  •  ,.  , ., 

3.  The.  jurisdiction  .of  the  varioufi  covr^,  of,  this ,  Statfj 
and  of  the  United  States; 


1 

\ 
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r 

chtoliofogically  atrari^ed  in  tlie  trtascript^  and: '  each  tran- 
script shall  be  prefaced  with  an  alph8tt)eticar  inde±,  specifv- 
ing  the  foii6  of  each  sepatdte  paper,  ofderj  or  proceeding, 
and  of  the  testitnony  of  each /witness;  ieiiid  the  transcript 
shall  havfe  at  least  one  blank  fly-sh^et  cov6r:    '. 

4.  ISTo  recbrd  which  fails'  to  conform  to'  these  rtiles  Aall 
be  received  or  filed  by  the  detfe  of'  thb  c6urt  '   ' '         ' 

The  written  transcriptiii:  civil  causes,  together  with  -Buffi- 
cient  funds  to  pay  for  the  printing  of  iSbte  saraii,  may  be 
transmitted  to  the-clerk! 'of  thid  court  The>d«rky  upon  the 
receipt  thereof,  shall  file  the  saib^  and  oause  the  transcript 
to  be  printed^  and  to  a  printed,  <3opy>  shall  annex' his  oetrtifi* 
cate  that  the  aaid  printed  tiwiisoiiipt.  is  a  ffill  land  correct 
copy  of  the  transcript  fumishec}!  ta  him  lyp'thte  f^arty;  and 
said  certificate  shall  be  prima' facte'  dvidenee  that  the  same 
is  correct.  The  said  printed  cdp^j^so^eeirti^ed  shall  also  be 
filed,  and  constitute  the  reeord  o^  the  cause  in  this  court, 
subject  to  be- corrected  ))y  reference,  to  the..w;ritten  transcript 
on  file.  ,  .    ,  . 

BULB  vif 

The  expend  of  printing  transcripts  on'  ap{)eai  in  civil 
causes  and  pleadings,  affidavits,  bviefs,  or- other  papers  con^ 
stituting  the  record  in  original  proeeedingB  upon  which  the 
case  is  heard  .in  this  court^  required  by  these! -rules  to  be 
printed,  shall  be  allow^  as  costs,  and  taxed  in  biUs  of  eosta 
in  the  usual  mode. 

ButB  VII. 

For  the  purpose  of  correcting  any  ^rror  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  tc  this  court,,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  <?lerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required^,  or  may 
produce  the  same  duly  certified,  without  such  order.  If 
the  attorney. of  the  adverse  party  be  absent, j or  the  fact  of 
the  allegea  error  or  defect  be  disputed,  the  suggestion,  ex- 
cept when  a  certified  copy  is  produced  ati  the  time,,  must  be 
accompanied  by  an  a^ffidavit  showing  the  existence  of  the 
error  or  defect  alleged. 
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'     •      :     '       .    :  •'>        ' '     *• .         ,  • :      •■      •.         ■••  •  .      ,.'  : 

EULE  VUI. 

Exoeptionsoric^bjectiioiisi  to  tb^  traosori^ty^^tateiqe^t,  tb^t 
midertaking  ojQb  ^pp^ftl,-  xMrtiq^otf  appealer  or  to.its,fierviGa nffi 
proof  of  seiTviea)  or  ^ny  t^cbjiieal  exoekptioxi.ptrobjeitftaon  to 
the  record  {effecting  tbp ; right  of  tbe.appellfi.lit  to  he:  b^Rrd 
oa  the  points '  of:  elciw  assigned,  whieb.  wight  be  cured  on 
suggestion  of  .dimiaution  of .  the  reoord,  i»n^t  .b^.^t^kw  ^^^ 
the  first  term  after  the.  transcript  is  ftledjond  rBuat;he.iK)t<wi, 
in  the  writtejai  or  -the  J)riji^ed  pointa  pi  ttl^  peapppdeat,  .i^nd 
filed  at  least  one  day. before  the  argumenjt^OjrithiQy  wiH  n^t* 
ber^arded..  ...  '•.-  **•  .     ■•••  ^  t;  ■.  ,  ••-' 

Upon  the  death  or  other  disitbility  of  'a  jiarty  Wcfnmng  an 
appeal,  his  represeintative  shall  be^s\ibstitatc!d  "in  the  snit' 
by  suggestion  in  writing  to  the  court  on  the  patt  ''of  suteh' 
representativie,  or  any  party  on' the  record.'  Upon  the  en<ry 
of  such  suggestion,  an  order  of  substitutic&i  shall'  be  made 
and  the  cause  shall  proceed  hs  in  other  cases. 

•■  :    .'      'RUXB  X*  )•(>:!  ■    ■:■     .f  ' 

1.  TTie  calendar  of  eiich  term'  shall  consist  bnly  of  those 
causes  in  which  {he  transcript  snail  have  beeii  ffl^d  on  or; 
fffore  the  first  day  Of  the  terra,' hnless' by  written 'cdhse^nt 
•^►f  the  parties;  provided,  that  all  civil  cases  in  which  the 
appeal  is  perfected,  and  die/ statement  settled,  as  provided 
in  Rule  U,  and  t^etra^aqiript  is  jppt  filpd..,befga;e  the  first 
day  of  th^  term,  may  be  placed  on  thQ  cs^lendarjr  on  motion 
of  the  respondent,  upon  the  filing  of  tho  traij^pript* 

2.  When  the  transcript  in  a  criminal  cause  is  filed,  after 
*€  calendar  is  made  up,  the  caiisle  may  be  placed  thereon 
at  any  time  :on  ttlotiofet:^.  the  defiendamti    -  ir; 

3.  Causes  sball  be- placed  on<the  calendar  in  the.  order  in? 
^ich  the  transcripts  are  filed  with  the  clerk. 


,     , ;     BULE   XI.     ,  . 


1.  At  least:  isix  daya  before  the  ar^umeut^-  thfe.rftpp^fli^t. 

AaD  fnrmsh:  to  the  refeponidenta  prlnted.-copy.  of  rbis  points 

aad  anthovities)  and  within  tiMo  days  th^r^^ft^^jthetret^pondr 

"iitshdQ  fneniah  lo  fbaAf)pellftnt\$i.iYiitt^»(  or.  pjriTit^d  copy; 

"f  his  points  and  authorities. 
Nev.  Vol.  XV.— 2. 


I 

,'i. 
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2.  On  or  before  the  calling  of  the  cause  for  argument 
each  party  shall  file  with  the  clerk  his  printed  points  and 
authoTities,  together  irith  a  brief  st^ttem^nt^of'Swcih  of  the 
fftctt^  ai9'  are  nec^^^ry  to  explain  th«  pointa  tnade.   ' 

3.  The.  oral  argument  may,  in  the  discwtion  of  the  court, 
be  liiiiited  to  the  pointed  points  and  aiithorities  fifed,  and  a 
failure  by  feithei*  party  t(y  file  points  'and'autfadriticb  under 
the  provisions  of  this  rule,  shall  be  deemed  a  wiiver  by  guch 
party  of  the  right  to  orally  angne  the  cause. 

4.  No  moite  thaii  t^^^  coiansel  on  -a  side  t^ill  be  heard  -dpoti 
ttie  6fA  ar^iaaent,  except  bt  special  permission  of  ithe 
court,  but  each  defendant  who  has  appeared  se^wrrately  in 

•  the  court  below,  may  be  heard  through  his  own  counsel. 
,,,5^,^  ,t)?jB.^rgunjjei>^  jbj^e,  pq^rt.,njfty  ^rder.  printed  briefs 
to  fee  filed. ^y., counsel  for.ljh^rospectiye.  parties  within  such 
t^ipft  a^ m^y.tb^  be  fix^d,.,    ...     ,    ., .    . ,  ^      , .  . ., 
.^  6.  Jp,  criminal  cases  it  is  l^ft  c^p^iiopj^.wifh  counsel  either 
to  file  Vfjritben  pr  printed  pp.int^  a?i4  authorities  or  feriefs. 

In  all  cases  where  a  papee  oc*  document  is  required  hy 
th^  nulesrtp  be  pi:inte,d^.it  ^hall  be,  pi:i^t^.  uppn  ppnijar 
pap^r,  afld ,  in,  the  j^ame  fs^yl^  ^d  f ora^  (,e^cep.t  tjie  number- 
ing..of  the  fpUgs  in  the.  mafgi?^),.,^  is  prescribed ;  jfor.  die 
printing  of  transcripts,  .    ,  \  -     . 

'  Besiaes  the  driginkl,'  ttere.  shall  be;  filed*  ten  copies*  of  the 
transcript'j^  lirifefs  aiid' poifats  '  eiiid  aiithorillieS',  Which  copies 
shall  be  difftribtted  by  the  clerk.    :  '   '•'     " 

All  opinions  delisreired  by.  the  douri/ after  haraig' been, 
fltially  Qerraeted,'9Hall  be  retsordedby'the  clierJL'         ..  <    ; 


BULB  XV.         '  •    ' 


All  motions  for  a  rehearing  shall  be  upon  petition  in 
WritTng^.and'presentisd  withiti  ten'  daysaiften^hiefitiaV  ju4g- 
ment  is- render^,  or  dt^et  made! by  the  CdtUrt/  and^piibllea- 
ti'on  of 'ltd  opinion  and  decisis,  and  tiii  fiErgaruMt  will  ^be 
heird  thlsl-bioti;    Ko^  tdmittitnr  or  mandaM  tbdiec^rt  be- 
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low  stall  be  issued  until  tHe  exprration  of  tBe  ten  days 
herein  prpvided,  and,dectii6^  li'pM  the  petition,  except  on 
flbeciilWe^  -"''''-'^'^   '"    '""  '•''--  '"'^'"'  ^^"  -    ^'-^^i''- 

'   .1'    '.'   .'i.     ■-<    L  >.i-ir;.  ^jf^.^Yf.^  .,.  ..,   viiij   li;   '>!,   jil     ,!    f'-.; 

^  Wli«r«  ai^'  j^^toiiiktyiB  te4^e^i  ar>  inodified,  olieertifii^d* 
c&pjoi  ike^^iipinli^n  in^nii^i'cmb  i^Mff^^  with/ 

tfiiiteiflittttuyiito  W^^'Wtrt'ifeloiW.'^f  -sM'/i  iwr..  vti.,<j    M'l 

No  paper  shall  be  taken  froin  the  court  room  or  clerk's 
office,  except  by  order  of  ^/tj^  <*oujr^,  or  of  one  of  the  jus- 
tioest^ ^.;^Q, ord^) yiH  ,^; i^ft  lor . Jfi^;«f ft  tft  mMl^W Ih ^Jt^" 

filed  with  the  cl^l^.  n'a  oj  ll,>:i.  o'.uoii  ox:}  ^r>^u<ii[  -Ai  lo  uu.> 

BULE  XVIII. 

"So  writ  of  error  or  certiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  cause  .for 
issuing  the  same. 

BULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a 
supersedeas.  The  bond  or  undertaking  shall  be  substan- 
tially the  same  as  required  in  cases  on  appeaL 

BULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days, 
unless  otherwise  specially  directed. 

BULE  XXI. 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 

BULE  XXII. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order,  or  decree  which  is 
lon^t  to  be  reviewed,  except  under  special  circumstances. 
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Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  oefore  triaf, 
will  be  heard  at  any  regular  or*  adjourned  term,  upon  three 
days?  notioB  leing  given  by  eitiier  gt)p^Haaiiit:^  ijesg^odeftt, 
when  the  parties  Java:  within  twenty  n^ilea,  of- Gar  sootu  When 
the  party  served  resides  more  tban  .tweBtjr  miles  from  Cajr*-. 
son,  and  additional  day's  ?ioti(?e,  T^ill  be  required  for  each 
fifty  miles,  or  fraction  of  fifty  miles,  from  Carson* 

''  ••    '•  •  '"  '•■'    rulk±8:'M-''    ••  '•  •  ■•    " 

In  all  cftS^S  wheiie  rlbtice  of  k  mdtibii  &  liec6S^a(ry,  unless, 
for  good  causd  dhowh,' the'tim^  is'Aortcfned  by  an  order  of: 
one  of  the  justices,  the  notice  shall  be  five  dayai 
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A.  Q;  Ellifty  Eaq;^  tm  behall' iof 'the  hat  6i  the*  Bt^^eme 
^bui^ V- t^esdtited  >the^  f0ll<xwlng.<feiolBtibiu^  and  imoTedtibeir 
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Tuesday,.  J^anuary  4;?.^;  Y*  1?8;|^  \ 

Present:  tiEoiTABD.  Q.  J.,  Hawley,'  iJi.  Belknap,  J. 

.4 

,  •  .  .  .  , 

George  W.  Itfe^rni,  Esq*,' p'reaented  thfe'  foflowirig  Tesolu- 
tions,  adopted  "hy  the  fear  of  ^Eureka  Counfj^^ :     '  |   '  '  ^    •   - 

Whereas:  By  id  dispensation  of  Divihe  P^ovJdence,^  oiii* 
late  brother  and  associate,  the  Hon.  A.  H.  HiUhcfese, ;  has 
beeii  8ud<Jen3y  removed  jfrom  oii>»  niiasf  hy  the  inexorable 
band  of*  death,/and  at  the. time  <!tf  liis^decfease  was. a  highly 
respected  and  hdriored  ni'ember  of  tile'  h&Ty  tti/er^fpre  b^  it 
.  Resohed:  TfieitWri  Hie  dekth  of  .Hon;' A.  M.  Hfllholise:  fhe 
legal  prof esstori  of  Nevada  .has  lost  ptie  of  it^  fiWest  dfid 
most  lea^ied  nieihbers ;  one  Vho,  dxi^lhg  a  successful  career 
upon  the  Pficific  coiast,  has  'alVays  been  dfetingiii&hed  fdt 
his  intellectual' woi*th',,uns\!irerving  iii'te^lty,  upright  deport- 
ment, and  uniform  kindn^ess  ind'  courtesy  in  .'aU  his  inter- 
course with  the  wbrld. ';.  '      -;"  •"  ';;•■;  '■\'\    '"'•;":'•; 

Resolved^  Thai  we  deplotle  deeply  his  'loss;  and  shall  eyeir 
cherish  hi^'memoi^  as  a '^Tf{ie'*iritod  and  brother^  to  Whom 
we  were  attached  b^  thb^  ^txfihgest'  tick  6f  fritodsHiiS  and 
respect    ,       ,  .,        ,,  .  , 
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sentiments  of  deep  regret  of  the  death  of  the  late  Hon. 
A.  M.  Hillhouse,  and  that  we  tenderly  cherish  and  •om- 
memorate  his  genius  and  his  manly  virtues. 

Resolved:  That  by  this  dispensation  of  Providence  human- 
ity has  lost  a  faithful  and  charitable  friend;  the  legal  pro- 
fession, an  honorable  and  distinguished  man  of  genius  and 
learning;  and  {b^tf'hialitLfiiilsr  atid: IftSdt^Jftave  suffered  an 
irreparable  loss. 

Resolved:  That  we  heartily  indorse  the  resolutions  of  the 
Eurel^(i;Bir,  ^JD^^jf  j^^e je|i|^  toj/thi^Hf«  (pj)^ A  :|<|ftjching 
our  lifte  brotner,  and  ask  your  "Honors  to  cause  them  to  be 
spread  upon  the  minutes  of  this  court,  together  with  these 
resolutions,  and  that  a  copy  thereof  be  transmitted,  under 
the  seal  of  this  court,  to  the  family  of  the  deceased* 

T,  W.  Sealy,.  fesq.,  addressed' tfie  .court  as  fol}o\^s: 

May  it  please  tte  court:  It  is  witb  ritore  than  the  ordinary 
feelings  of  sorrow,  incident  to,  such jm^rnfi)!  occasion,  .that 
I  now  rise  to  pay  my  vfeeble  tribute  io  tlie  juiemory  oi  de- 
parted  ,wo?th,.  .When,  ^ne  full  ,of  veaiff  ipd  f ull  ?f  ^W^^^^ 
passes  away,  iho^^ver  <^^epi  n^fjy  be,  our  regret,  we^  can  stiU 
:pnd  consolaljioix  iix  th^  thought  that  in  obedienoe,  to  tbp 
natural  iaw  %,  lin^it^5)je  ^um^p^  life  waa ,  reac]ie^ ;  ^an^.  we 
fie]^  with,  j^ign^io??,  ^^  Jhe  .  m^vitebl^,  ;.b^usp  .^^^^^^ 
l(>ng  djBlj^j^e^^  tjte  Bad„^ye|it  was  to  ^h^v^  ^en/ reasonably 
^3?g4qted-    Bijt  ^wh^n'oi^e  js  sti^uck  doip Ifu  fii^^full  yigpr^pf 

jii^d  phypic^l.  qualification,  ere  the  prime  qi  ii^anhood  has 
been  jreachqd,. tori^., from  y^  rudely,  as  .the.  ugbpnitta  renda 
th§  ,oak^.  W0  ca^  not  bpw  i^..x?ieek  .suftipissioi^;  to  tjh,^^  mjghtj 
mandate  of  death;  for  the  tnought  is  ^ver  upperpaost:  this 
•t^^.:<^fff#"W,aiot.b^ve  W.,  '^e/ga^';npt  i^^a^ze  ;tiiat 
;/,^^,^un  ^aS|gQi^,dpw|x-w^^^^^^ 

actor. 

Although  our  departed  brother,  Adelbert  Milton  HiTlhoUse, 
has)  <^/gon9)to  thatilob\urhe']fr<Mk,{1ffiHenee.Qo:4ri^y<Eit^  xUnxb»j^* 
^iolijhia  mtm^vyi:  shall.  Mig  beL>Qfc«riijbedy.  bnd  »J)i«r  Wjgli^  r  im^ 
ample  be  a  subject  for  emulation  through  the  comity ;}if«iM> 
(Thorft  ttiMi  aeed  mtUiljihstitmei  teidnifolOQt  ttie  .tooiosii^imd 
honored  maxim:    "Nil  nisi  mortuus  bonum/'  for  the  most 
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truthful  portrayal  of  hfs  nalui*e  and  character,  "vtoitild^'  to 
those  who  did  not  know  hftn'/seem  the  glowing  langtia^tf  6f 
eulogy.  ;••  '   -'"    ■      '■•'    •■•".  ' "'  ' 

It  is  hardly  necessaty' to  state  to,  thi^  atigust  trib'iinal  be- 
fore which  his  legal'lore  h'as  so  of  ten  been  displayed,  or  to 
this  assembled  bar  with  which  he  has  so  dfteii  coped  in 
foreiisic  enconnters,  that'his'teputation  sik  fe  lawyei*  was;  in 
this  state,  secoiid  to  none.  His  niitid  was  at  once"  clear  and 
vigorous,  analytical  and  logical.  He  possessed  an  intel- 
lectual grasp  'which -cotild;  hold' captive  the  '  gfeafes't  legal 
priiicipleg,'  tod'  cbiild  with  equalfadlity  fedtifee  the  simple 
eleiideiits  to  ihe  complex,  *6r  th^  complex  t6  'tit^'  simple. 
Although  indnstrious,  he  was  rio  ihef^  cise  liVfei*;' but  al-  a 

ways  sought  decisions  oil  ][)rincipies;  and  ailx^ays  endeiavored  ■ 

to  perfomi  hi6  share  in  elevatilig  letw  to  th^  dignitj^  of  kn  L 

exact  science.  ... 

I  had.  the  good  'fortune  to  have' been  asspciated'^With  nira 
in  some  cases,  and  kiio'w  that' he  hadlburiifed  his  '^midiii^Iit 
oiF^  in  ample  preparation.  Possessed  of  a  great  love  of  ^  the 
good  and*  thie  beautiful, '  he  loved  'poetry  and'oi*atbry/' tod 
espediallr  deligllted  lA  «i6' legal  braWori^'  6f  Ciirl-in;'Er'8klne; 
Plunk'ett,  'Webster,  WiH  ayd'Pitickh'ey'^'^  i!v^lio-^ere 
his  ideals  of  great  advocates.  ,  Jie''p^te'n' d^eplj^  rbgretted 
that  his  early  opp6lttlniti^s'pt^*e'nted  "him  froni 'ac^^^ 
an  extended  knowledgfe' of.tW^' 6lrissib^;''tod  tWi  regret  Whts 
often  expressed;  foir  his  "^eit  naturd  sridined'to/'d^crt  the 
culture  l?e  didnoft*pbsfeesg,'oi  thi^  alJtiiiiirieiti^  fre  (irfiil'd  iot 
emulatl^:'-   ""*'  -/'••'•-'^  ''"'  •■  '''=''   •-<    '■  '''*'  '  '"'"  ■  "- 

^Vith  a'T^^^\itoti  ^oi-extfensiVe  ^«i^ 'the'  P^acific  'slbpe/  h^ 
still  retaiilea'  that  eVef  fcru6  atid  ^Vei^  cotisttot  cdiidomitarit 
of  greatness — the  modesty  of  genius,.  ^  ' '    . ' 

His  iikture  Va^ -grand  atldldUl^.'  and^Ki^'gi-eaf 'hbkrt Em- 
braced hum^iiity:'^  H^  dearly  loved  his. faT!iiiIj''kna.'fti^ds: 
With  ^he  modesty  ctf"  a'ttiaid^ii'Be  pbsse^^ed  the' Valor '6f'k 
hero.  Ma^ahi&btik  iid  be'  was'  '%'r^vt,  h6 '  (sHtinhed: '  qriai'refis 
where  another  of  smaller  natur^*  ^diili  iaf^ 'We'^fed  ihcm, 
in  the  vain  endeavor  to  escape  iaiii.i&pligniiifent'cflP'htt' '(Cour- 
age. ^ With •  a'  teftieS'  niat^re,^lib!^iral  and  '^iili^leiied' ideas^ 
he  was' Til wa^^  ^fe'id;^  to'  exbuso' te  "tfibtfecim 
ily.    Lftfe  Vv^hy  (fltiiei  6f 'a^epiirbiic,  hfe'^a^'^  tttie 
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gentlexnau— naturajl — ^tjotallj  free  from  art  in  address  an4 
manner^  a^d  easy  of  access  to  all.  .  No  lawyer,  no  matter 
how  limited  his  reputation,  learning,  or  talents,  ever  felt 
dwarfed,  in  his  presence  j  nor  did  any  wprthy  huznan  being, 
no. matter  how  humble  his  station  in  life,  ever  meet  with  a 
rebuff  at  his  hands. 

Is  it  any  wonder,  while  .such  a. high  chairacter  waa  ad- 
mired  and  respected,  that  the  possessor  of  it  should  be 
l^ved!.  .        , 

1,3  it  ^y  wonder  that, one. of  the  grt^tt  political  parti ea 
should  Jhave.chpsen.him.for  its  leader  in  this  atat^,  and  by 
its  recorded  e;xpre8sion,  declared  him  worthy  of  a  seat  ii^ 
the  senajte  of  the  United  States !  ,         ,.      . 

Is  it  any  wonder  that  many  even  of^tside  of  that  great 
p;airty,  earnestly  hoped  that  he^  might  have,  at  no  distaijit  day, 
occupied  that  high  place  in  the  councils  of  the  repubUc ! 

ThjGi  tiru^  chivalry  of  his  character  is  proved  by  the  noble 
tribute  to  his  wife,. penned  by  his  pwn  hand,  while  in  the 
full  vigour  of  health,  in  most  solemn  of  legal  instruments — 
hjis  last  wiU  and  teatam^nt: — wherejin,  in  touchingiand  simple 
eloquehpe, .  he  bequeathed  to  her  sole  care  bis  children  and 
his  property;  fo:c  to  her,  it  reads,  "I  owe  all  that  I  am,  all 
that  I  have,  and  all  that  I  expect  to  be/'  . 

What  a  grateful  acknowledgm^t  amidst  the  glamour  of 
ambitio.i;ia  drean^s  of  profe9sional  and  political  preferment! 
With  swh  development  of  excellence  at  ioifty  years^  what 
might  not  h^ve  been  expected  at  maturer  age ! 

Each  one  within  thie  sound  of  my  voice  is  less  happy  to- 
day, because  of  thj^,  absence  of  pur  departed  brother.  These 
walls  that  have  so  often  echoed  his  words  .seem  sad  and 
somber. 

Jfo.  n^ore  shall  we  behold  bis  manly  form,  his  npble  face, 
his  kindly  beaming  eye,  his  ^nial  smile,  nor  fe^l  our  hands 
aga^n  within  his  friendly  gra9p.  He  has  gone  from  us,  an^ 
^*the  plaices  that  have  known  him  shall  know  him  no  more!'* 
Qnr  brother  ii^as  and,  is  i^otl 

\Vho- shall  write  his  epitaph  ? 

Were  it  not  presumption .  on  my  part,  I  would  ;^99ay  the 
task.  And  as  all  the  quaUtie^  of  his  ipind  were  in  subor- 
dination to  his  feelings,  I  w^uld  propose  this  fitting  though 
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inad^tiate  expi^sstcjfi'  of  tie  sentimcbti  '^^lleri^  Ties  one  wJlose 
intellect  wd^'mever  cultivated' aUhe  exfieniii  vfW'H^ai^/'''''' 

And  thoiigli^life  is -mow  kid  down  to  feW  Icrti^  fe^t; 'th'di^b 
his  eyes  are  closed  and  his  voice  is  hushed  in  deaW^y  yet'-^fe' 
win  ehm^h  his  menidi^y ,  *  aid  Jili^etve  the  Ifeg}^<^^'he' Has 
left  118— hisexaiiiple^so  that  we'ihtfj^  b^'ibVed'Vhlle  liviii^;' 
and  ^hen  dedd/  Be  rtnleniti^red'  ij^itti  affteibn 'tfna"r%afd.' 

I  second  the  motion  for  the  adoption  of  the' i^e^lutibiis.' 

J-^,^8f#)ws;,.  ,^  uij  ,:-i7/  |....:.:.':.q  ..^  :.<:,.  ...;-J  :-..r.  I 
The  death  of  Mr.  Hillhouse,  iajjyliOs^ljpjMpiirjfld  mWilj 
these  resolutions  and  remarks  have  t)een  presented,  is  re- 
garded by  the  members  of  this  court,  as  well  as  by  the  bar 
of  the  state,  and  especially  of  Eureka  County,  where  he 
lived  and  was  best  known,  as  an  event  over  which  the  legal 
fraternity  and  the  state  at  large  have  great  reason  to  mourn. 
Death  is  so  common  among  all  classes  and  conditions  of 
men,  that  it  ought  not  to  be  a  surprise  at  any  time;  but  it 
is  so,  and  so  it  will  be.  In  hovel  and  palace,  it  is  every- 
where and  at  all  times  an  unwelcome  visitor,  and  it  is 
anomalous  if  the  message  that  conveys  the  sad  intelligence 
does  not  startle  and  sadden  some  heart.  When  the  news 
eame  that  our  deceased  brother,  in  the  prime  of  robust 
manhood,  in  the  midst  of  success  well  earned,  and  honors 
fairly  achieved,  surrounded  by  a  devoted  family  and  faith- 
ful friends,  had  been  stricken  with  a  disease  which  it  was  be- 
lieved would  prove  fatal,  the  hearts  of  the  people  were  filled 
with  grief;  but  when  the  message  was  conveyed  that,  with 
him,  this  life  had  vielded  to  the  inevitable,  the  fact  was  re- 
c-cived  as  a  public  calamity,  and  many  a  friend  suffered  as 
is  possible  only  in  the  presence  of  a  personal  bereavement. 
The  members  of  this  bench  had  long  known  Mr.  Hill- 
house,  and  knowledge  of  his  ability  and  habits  as  a  lawyer, 
and  his  character  as  a  man,  enables  us  to  respond  most 
earnestly  to  the  generous  and  truthful  sentiments  of  the  bar 
and  the  public  as  expressed  upon  this  occasion. 

He  was  frequently  in  attendance  here,  and  never  failed 
to  assist  the  court  by  his  learning,  or  to  endear  himself  more 
and  more  to  each  member  by  courtesy  of  manner,  which 
marked  him  as  a  man  both  generous  and  cultivated. 
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He  was  an  excellent  exap:iple  of  the  possibilities^  or,,  ratheri 
the  p?:ob^^iJij^ies,  pf  an  earnest,  h^on^t,  studiQuSkilif^, 
'  His  years  were  few ;  but  be  lived  iong^  because  Jbie  acoom- 

His  mqpj^oiy  will  be.  cbe^rished  by  all;  but  by  the  brethTOZi 
of  thi^bar  ;esp^ially,  as  one  who  always  hojupreid  the  pro- 
fe^^iox^  by  iiis,C9i3^dwt  lufd  ability,  as  ^  Ijjwyer,  and  Ms  in- 
tegrity, w.  ^n^an. .  ,  .'...:.■ 

As  a  mark  of  respect  to  the  memory,  of  ©ur  deceased 
brother,  it  is  ordei'ed '  Aat  these  proceedings 'be  entered  of 
record  here,  and  be  published  with  the  reports ;  and  that 
th6  court  shall  liow  adjoiiru.'  '   '  *  ' 
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THE  STATE  OP^NEVAIJA,  'Rk^b^±i|rT,  '*.  Ife  ^Im, 


,     .        -v        T- 


1  -'-'^    -,  A*^itAir¥, 

I  1 

proTlsiOna  of  section  6^    ,  t         i  ^  '  '     '* 

iDBf-^I^Lft  OF*  Adr-iioW  CoW'stBtjiiii—flii  ciMtttttl^aV' p^vIbIod J  thai 

pro^^  the.tft^,  ifif^%n4i(tpJd'*v.Viil^»Bhou|^^t,||)>eri^ir,.t9f*9 
RiSQBT-^SfBANiKo    oFf-i— Th^    word    "fesott^W    ap    V9^.  In    tbe.^  opluni, .  i^e$, 

means  to 'go  'onc^/W'ftior^,  to  a'  plabe  lie^iVot  oplum-sinokliig, 
PucB.OFi  Bb^bt.^A.  ^rooida  ^fciere^ttltvtlU  KJ^vk^MfiHt'^tl  ^to4M0U&ig'  h 

found,  and  a  number  of  persons,  white  nien  and  CMname^,  |Uiei  pi^fent; 

is  a  place  of  resort  within  the  meaning  of  those  words,  as  used  in  the 

statute.  ,.»,%• 

ApFEAii  fvom'the  Di^dri^t'Comrtf  ol'tU  Eotntii ' Jiidi^ial 
I)i8trk!ty  Htnobddt 'County.;  •■'-    ^''J'       :'  '  ''isi!    i->r»MiM.r, 

The  faetsappesriiitke  opiniom'    '^    '*  '      »  '    «'     •  •■     ^ 

L  7.  'MMdfix  afad  Si  <9ni«k,  lor  Aip^Wlaiitl    ^  • ' 

I.  Tfte  const! tutiondV^roV'rsioii  wjiict  declares  that  e^verjr 
law^hall  embta6e  t)irt  one  sitlijecti  and  flatter  jp^operly' con- 
nected therewith  >  which  suhjeqi  shall  1[)e' briefly  expressed 
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in  the  title,  is  mandateiiy.K('0«>ley^'SiGon.  Lim.,  74,  78,  148, 
160;  People  v.  Lawrence,  36  Barb.  177;  iS^o^e  v.  Silver,  9 

^T^m  u  u  'J  a  ]^  CH  iri  .tj  a^, . 

II.  An  act  containing  subjects  not  expressed  in  its  title  is 
unconstitutional  and  void.  (  Prothro  v.  Orr,  12  Ga.  36 ; 
Robinson  v.  Bank  of  DarieHY lST.d.  65 ;  People  v.  Cleean,  32 
HI.  65 ;  Foley  v.  Staie,  9  Ind.  363 ;  Igoe  v.  Ste<€,  14  Id.  239 ; 
Fishm\^^krSPMfiad^o/,m^9MA)S^:P&i^  V.  Com^ 
missioners,  63  Id.  70;  Cooley's  Con.  Lim.,  ch.  6,  148,  et  seq,; 

1  Kent's  Com.  461.)  jr ,.  ji      ytr        ly  l  l 

III.  If  a  proTYsibJ  «^'rf^sytutfe4^-uifc(fe!ftitutional,  it  can 
be  stricken  out,  if  it  does  not  modify  or  restrict  the  effect 

of  the  other  provisions. (Robinson  v.  Bidwell,  22  Cal.  379 ; 

Mills  V.  Sargent,  36  Id.  379 ;  In  re  J  as.  De  Yaucene,  31  How. 
Pr.-  289;  Nelson  v.  PeophyM  lUw  390.) 

I ,  lY^  ;T]^e  ^t  .epcibrfl^e?  tffopK  iijao^rej  9?bj<wts,|  '^:^'.l:j'^ 
regulation  ana  disposal  of^  9piiw/  2.  The  prohibition  of 
the  keeping  of  places  of  resort  for  the  purpose  of  smoking 
(qf^iuwr^or  ,otherwisei..uqiirg'.ti[iat  drij^i  '3j  Makes  it  a  erm*- 
i^'aloffeiisfe-  f6i-'^«iiy=ote6  to  i*sOT't-'!6  •any"hmi'$d"le|)t;:foi^  the 

5^fPft?,??.,%5fe|4<iS»Kl?y  %  af?t,,fpy.  th^'purfose^ 
Qpiuji%.'0];<{indalgiiig/''iQ.1}W  uae  df  (^ium^  ortan^ipt^ara- 
tion'-'oontirining  opivim.  •    (©6ol<fey*d'^eteili  Minr; •  <A.* '^,'155 : 

XlMi^m-^iS^l^  hP^^Mni^*:  M.orrew,  Al  Km .J.yL.  186<;:  1  Kentft 

ComV'46!l.V*'^'"^"'  '  '*"''  '''' '  **'''■•  •'  It"  to.y  !<»  •"t'.i.i/r  •♦  ij.'i!  ..*•'•'  I 


'  •  I     J  .  <  '. 


JIf.  ^.  Murphy,  Attorney-General,  for  Respondent: 

! ..  >Ii I>{F&ei(bqnff(>eipibifaclb6  but*  6liO'  snl^'edt  add  mm&er/jnop^ly 
connected  therewith.  The  subjecrldia  )to'>^ibved[|  jbbeifsalfe 
and  use  of  opium;  the  manner  in  which  it  is  to  be  pre- 
vented, or  the  punishment  inflicted  jbria^^ifdatiiair  of'Hhe 
law,  need  not  be  expressed  in  the  title.  (San  A^iionio  v. 
Lane,  32  Tex.  4Mi'Ppfph  t.  Loii^tkelM  .N\\Ylll3(I ;X)t' 
tawa  y^  People,  ^8,  III  233 ;  Br^wst^rjj. .  qity  :Qf  ^^yra^e;^  19 

ruttle  V.  ^trout^,  7,^Jl^n,>98,-)  ^^^    ^..^... ,,  ^,,  .  .,^., ..  j,. ... . 
II.  The  degree  of  particularity  with  whick  the  title  of  an 
act  is  to  express  its  subject,  is  not  defined  in  the  constitu- 
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tioa,  and  rests  in  the  discretion  of  the  legislature.  (Brew- 
sier  V.  City  of  Syracuse,  supra;  Nuendorff  v»  Duryea,  69  '^. 
Y.  557 ;  People  v.  Briggs,  50  Id.  553.) 

HI.  If  the  title  does  not  mislead  or  effect  a  surprise,,  it 
will  be  good.  (^People  v.  McCaUum,  1  ITpb.  182  j  Common- 
wealth  V.  GreeUj  58  Penn.  226  j  State  v.  Judge  of  Davis  Co.  2 
Iowa,  280.)  An  act  to  suppress  murder^  lynching,  and  assault 
and  batteries,  deals  but  with  one  subject.  {Gunler  v.  Dale 
Co.,  44  Ala,  639 ;  Farley  v.  Dowe,  45  Ala.  324 ;  Bx  parte 
V pshaw.  Id.  234;  Bridgefard  v.  Rail,  18  la.  Ann.  211.) 

IV.  The  general  purpose  of  the  constitutional  provision 
is  accomplished  when  a  law  has  but  one  general,  object, 
which  is  fairly  indicated  by  its  title.  (Cooley'^  Con.  Lim., 
sec.  144 ;  Humhotdt  v.  Com'rs  Churchill  Co.,  6  N'ev.  30 ;  Peo-  \^ 

pie  V.  Mahqney,  13  Mich.  495 ;  Morford  y.  tlngar,  8  Iowa, 
82;  Bright  v.  McCvllough,  27  Iiid.  223 ;  Mayor  v.  State,  30 
Md.  112;  Davis  v.  Slate,':  Id.  159;  Keller  v.  State,  li  Id.  ' 
531 ;  Parfcifwtm  v.  State,  14  Id.  184;  Siaie  v.  Town  of  Vnion, 
33  N.  J.  351;  Sun  Ins.  Co.  v.  Mayor,  8  N.  T.  252 ;  Whiting 
V.  ML  Pleasant,  11  Iowa,  482 ;  Battle  v.  Howard,  13  Tex. 
345;  State  v.  Davis,  14  Nev.  439,) 

By  the  Court,  Beatty,  C.  J. ; 

The  appellant  was  convicted  of  violating  section  6  of 
'^An  act  amendatory  and  supplemental  of  an  a^t  to  regulate 
the  sale  or  disposal  of  opiim&  and  tp  .prohibit  the  •  Jkeeping 
of  places  of  resort  for  smoking  or  otherwise  using  •  that 
drug,"  etc.     (Stats.  1879,  121.)  -;     ■      •   t'     ^ 

The  following  is  the  nmteti&l  piortion  of  said  aeotion ; 
"Section  6.     It  shall  not  be  lawful  for  any  person  to  rer., 
sort  to  any  house,  room,  or  apa^naent,.  or  other  place  kept 
for  any  of  the  purposiea  forbidden  by  this  act,  ion  the  pur-. 
po6e  of  ijidulgiiig  in.  the  use  of  opivun  or  any  preparation 
containing  opium,  by  poking  or  otherwise." 

We  are  asked  to  reviorse  the  judgment  of  the,  district 
courts  on  the  grovnd.tbat  it  was.jerrpj;  to  overrule  the  de- 
fendant's demurrer  to  the  indicj;ment,  whereby  it  was 
objected :  1.  That  the'  whole  of  said^  apt  i?  unconstitutional 
and  void,  for  the  reason  that  it  embraces  more  than  one 
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subject;  anc(,  2.  That, Wen  ;f  the  wliole  act  u  riot* ,v6iS,  for 
the  reason  stated,  section  6  tjiereof,  at'l^ast,  piust.'fall,  .be-* 
cause  its  provisions  are  riot  ^vituiri' t6c  terriis  of  tjie  ,^title.' , '  ^ 

'The  clause  pf  puj  coristitutio^,  upori  w*hicn  these  oVjec- 
tiona  iaire  founded' reacts  as  follows:  '*^;^ach.  law'eijacted  by 
th,e  legislature  jsh all  .embrace  but  one  subject,  arid  matter, 
properly*  conifected  therewith,  wlii^^  subject' shall  be  briefly 
expressed  iiji  tne  .titl0/^  (IVft.*  4,  sec/'  17.)  Proyisions* 
similar  to  th^se  ii^  \\\e  cohst'itiitiori^'  of  the 'other' states  have 
generally  beieri  held  to  be  riiaiiaatory' (Cooley^s  Con.  tjj^i:, 
150),  ,an5  such  is  the  view' ot  this  porirt.'  t State'  Y.^'j^lve'r.  9 
JNev.  ?27.)      .   \  ^.        .      .  ,  {  .  :      .  ; 

The  appellknt  is  op^^jref?!,'  iherefere,  in  assuming. that, any 
act  parsed  in  disregard  of  the  letter  an4  spirit  of  thpse  pro- 
visions 13  pro'  tdnto  Voidi  .If  two  iricorifiTuous  subject^  are 
embraced  in  the  same, act,  the.  whole  act  is  void,,,  aud  even, 
when  but  one  subject'  is  embracetr  in'  an  "act,  yet  if  itk  title 
has.  been.  unnecessanW  mada.so  restrictive  as  n,ot  to,  cover 
the  who^e  subjecL  such  pa^fs  of  t^he  act,  a^^are  not  jgacluaed 
by  tlie  titl^  must  fail.'  .  "       *l     .      "^  , 

Does  the  act  under  which  the  appellarit  was  convicted 
embrace  more  than  one  subject,,oi;  is  its  title  too  restrictive 
to  cover  the  provisions  of  section  6  s 

•Clearly  it  does  not  embrace  moi^  than- one  Stibj^dy  and  if 
ita-'tJtlc'had  bee*ri,  ^^Ah  act-  fofthd  !^tippre<3skm"'fitf  opit^m 
dfeils,"' we  think  rioi'onfe  wbilld-hftve^heeil  fdttnd't<y  question  its 
con^tittttioA'ality.-  'Tlte  f ^llo^i'tt^  M  an'epit<)tne  df  Its  drf5fei^nt 
provisions:  It  prohibits  thd-feWfe  yf-'ipixini,*  except  when  ' 
preftifibed  •  by  licenced  ipiyiwJaiae^' and'  in-  tbttt  cAjse'  allows 
only  drogglstfe  and  apothecories  to  'feelb  it;  prohibits  tire 
ke^pitig  6f  places*  otf'  re^ott  ioft  siiioki'ftg*;  fprohibits'the  leas- 
ing of  hottsr^s  fdr  such'^tfr^6»es;  snbjeQfiB'  the  interest  of 
the  owneror  lessor  ofpreimi^es'teftsed  with- knowledge  that 
they  are  intended  to 'be  •  listed*  fti*  •dpittirirdnol^ki'nlg  W  ti  Keh' 
for  iany  fine  or  codta'  >^fc6vered  against  the  occnpant  and, 
finally,  by  section  6;  pyohibits'aff  ^feris/oils  ftom  resorting  fo 
pld'ces  kept  for  the  forbidderit^rijd^e.'''       ''  --    .    .  - 

rrbm  this'  statement , iff 'ii''ap^ai^enti:h'at  th^  legislattire,  m 
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passing  the  act  iti  qiiestioti,  had  Imt  one  object  in  view, 

viz.:  the  strppressibn   of  the  jplacles  cdtiinibnty  kiioWn   &s 

opium  dens,  and  nothing  i^'^dntained  in  the  law'-thrft"  is'iirft 

clearty  conducive  to  tbk^  "eiia.  ^[  Th6' ''  safe' '  ctf '  opiiiin  w"  te- 

stricted,  as  far  as^rt  can  "be  "consistent  witft  its  ^i^opcf^  Hiise'ks 

a  reinedial'  agenl!;  in  brdef  4;o  pifdV^iit'  its  itApi'o^er '•ftsd  as  a 

means  of  intoxicatibil,  and  "silch  Testrictt'dn"of"'ils 'yalef  lias 

an  obvions   te'ndeh'cj^  'to'  break   iip'  thfe' " establislitnehtsl   at 

which  the*  law  is  aimed.  '0#  the  sdnie  teridtfricyJdi^e 'the  pfb- 

risions'df  s^ectiori  6,'t!he  etfect  oi  which'  is*t6*^rive  laVay  the 

patrons  and'  diminish  the 'Jjro'-fit^'Iof'-such'esta'bHshni'cnfS.  .-^ 

The  other '*provisiond/p¥' the  ^a'cf  ktb   even   iiidl^   directly 

adapted  to  the 'end  in' vi'ewy  ;  There  is  nothing^'tiierefbfe,  iii  i 

the  body  of'the'kw  to  stista'fW,  the  Arft 'bVjectioti'' above  ^ 

stated.  "^'"Phe;  secAnd^'olDJ^ctibli,'  hbT^-erier/  A\*fich^'Wlates-  fb 

the  title  of  tW'act,  has'  a  'riiucB  greater 'sh'bWbfiteaSoil  to 

!^upportit..  .1.5 

This  docs  iiot  proffeSs'ffl'feip!itiit'ti3trAs'¥o;a^^ 
pression  of  "bpiiiiti  dbhs  by^'eVery'legi'tiiiilite'  nieto's/^biit 
raerely  to  ^rihibit'  the  kefepiiig  6f  sticli'plkc^sj'and,  n)()6Ta. 
>trict  rules  of  interpretation,  it  would  be  fliffidlllt'to-tif^iii- 
tain  that  the.  latter  eitpressibii  Js  a!s'  brbad'  a$  tile  Ifornltii^,  or 
lliat  it  wilt  cover  anything 'be^d^s  provisions  for  puhishiHg 
the  keepers  of  tK'd^interdfcted'Tfedrts.  'Btit^iii'  dekli'iig  ^vith 
This  particular  objection  tb'  parts  of  sUitutC'^,">^hitih,  *as  a 
whole,  i?nibrace  but  olie' subject 'of  legislatio!ir/ the  "coiirts 
of  the  different  states  Hdve'  adbptbd  an:  exceedingly  liberal 
rule  of  construction  in  favor  of  iJieir  validitj^.  The  deci- 
sions on  the  ppiht  are  very  hurherpus,'  but  it  Wbuld  be  un- 
necessary and 'urijprdfitable'to'attethpt  a  review  6f' theth';  "for 
iu  scarcely  a  single  mstailiii  is  ill '  attempt 'iriadb'  to  iay 
down  any  rule  or  principle' hibre'defitiite"  than' is  to 'be 
gathered  from  the  remdrk'  of 'Jiidge  Cboley  (OohJ*  LiitL 
146),  thai  "thei'e  has  been  al  genferall  di'spdsitiofn  'to 'ton- 
>triie  the  cbristihitionr  ptcWUion  liberilljjr,'  'tather  •tha*i"'fe 
embarrass  legislation  by  a  cdnstVnctibn,  whose ''strifetne§s  h 
imnecessary  to  fhe  accomplishment  of  the'be*eft^41'pUr|)Ose*3 
for^hichit  has  betan^dopt^d.^'i-    -^  ■^•^•-  -   '      -'*      •'•-- 
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The  "beneficial  purposes"  ^^signed.  ta  be  accomplished 
by  the  p^oviaio^  in  question  are  said  to  have  been  the  pre- 
vention of  "surprise  or  fraud,  upon  the  legislature  by 
means  of  provisions  in  bills  of  whioh  the  titles  gave  no  in- 
timation, and  jwhich  might  therefore  be  overlooked,  and 
carelessly  and  unintentionally  adopted,"  and  to  fairly  ap- 
prise the  public  of  the  subjects  of  legislation  under  consid- 
eration by  their  representatives,  ift.  order  that  they  might 
have  ^n  opportunity  of  being,  heard  thereoij,  by  petition,  or 
otherwise.  (Cooley's  Con.  Lim,  142,  143.)  It  is  not  incon- 
sistent with  these  purposes  to  give  some  slight  enlarge- 
ment to  the  literal  meaning  of  the  title  of  a  law^  and  there  are 
numerous  precedents  that  will  justify  us  in  saying  that 
the  title  of  this  act,  "to  prohibit  the  keeping  of  places  of 
resort,"  etc.,  is  substantially  equivalent  to  "for  the  suppres- 
sion of  places  of  resort,"  etc.  (Cooley's  Con.  Lim.  141-150, 
and  notes. ) 

We  conclude  that  the  objections  to  the  constitutionality 
of  the  law,  under  which  the  .appellant  was  indicted,  are  un- 
founded, and  that  the  district  court  did  not  err  in  over- 
ruling his  demurrer. 

The  appellant  also  contends  that  the  district  judge  erred 
in  instructing  the  jury  to  the  effect,  that  going  once  to  a 
place  kept  for  opium-smokiiiig,  for  the  purpose  of  smoking, 
is  an  infraction  of  the  law.  What  the  statute  forbids  all 
persons  to  do  is  to  "resort"  to  such  places,  and  it  is  argued 
that  resort  means,  not  to  go  merely  once,  but  to  go  and  go 
again — in  other  words,  to  make  a  practice  of  going.  The 
etymology  of  the  word  resort  lends  some  support  to  this  ar- 
gument, but  the  definitions  given  in  the  lexicons  show  that 
whatever  may  have  beqn  its  original  meaning  it  no  longer 
means  anything  mpre  in.  the  connection  in  which  it  is  em- 
ployed i^  the  statute  than  to  go  once. 

It. is  also  claimed  that  the  evidence  was  insufficient  to 
9how  that  the  place  where  appellant  was  arrested  was  a  place 
of  res9rt  such  as  the  statute  prohibits.  But  upon  this  point 
we  think:  the  case  was  very  clearly  made  out.  The  evidence 
showed  that  the  room  in  whioh  the  appellant  waa  arrested 
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contained  all  the  apparatus  for  opium-smoklxig^  and  a  num- 
ber of  persons — ^white  men  and  Chinamen — ^besides  the  ap- 
pellant, were  found  there  in  various  stages  of  the  sort  of  in- 
tozication  produced  by  the  use  of  opium. 
The  judgment  appealed  from  is  affirmed. 


[No.    994.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  M.  MARKS, 

ApPEtLANT. 

CinfivAL  Law — Disqcullification  or  Jubob — Wsma  kot  Obound  fos  Nbw 
Tbial. — The  fact  that,  after  a  verdict  of  guilty  has  been  rendered,  the 
accused  ascertains  for  the  flrst  time  that  before  th^  ^ory  was  impaneled 
a  Juror  had  formed  and  expressed  an  opinion  as  to  his  gnllt.  Is  not  a 
ground  for  A  new  trial. 

Imx— AasADLT  WITH  ImvKT  TO  KxLir— ^IXATBUCTiON. — ^The  court  InstrncteQ 
the  Jury  that  "an  assault  with  Intent  to  kill,  Iq  an  unlawful  attempt, 
coupled  with  a  present  ability,  to  kill  another  jierson  under  such  cir- 
cumstances as  would  constitute  an  unlawful  killing  had  the  death  of  the 
person  aasaultcd  actually  resulted:**     Held,  correct. 

Imc—IimNTiox — ^BuBDBic  OF  Bhowino  JuBTiviCATiosr. — ^The  court  in- 
structed the  jury,  "that,  if  they  find  that  the  defendant,  M.  Marks,  did 
assault  the  person  named  in  the  indictment,  to  wit,  N.  8.  Gallagher, 
with  a  deadly  weapon.  In  such  a  mi^nner  as  was  calculated  to  produce 
the  death  of  said  N.  ft.  Oallagtter,  the  law  preaumea  that  such  was  de- 
fendant's Intention,  and  throws  upon  him  the  burden  of  showing  facts  in 
mitigation,  justification,  or  excuse  :*'    Held,  not  error. 

lOBf.— The  ooort  Instructed  the  jury  "that,  where  utt  act  In  Itself  IndUfer- 
eat  becomes  criminal  if  done  with  a  particular  Intent,  then  the  latent 
must  be  proved  and  found;  but  when  the  act  is  in  itself  unlawful,  the 
proof  of  justification  or  excuse  lies  on  the  defendant;  and,  in  failure 
tiiereof,  the  law  implies  h  criminal  intent  unless  the  proof  on  the  part  of 
the  prosecution  sufllclently  manifeBts  that  the  accused  was  justified  or 
excused  in  committing  the  assault:"     Held,  not  error. 

Appeai-  from  the  District  Court  of  the  Fifth  Judicial 
District,  Lander  County, 

The  facts  appear  in  the  opinion* 

B,  M.  Clarke,  for  Appellant 

L  The  Court  erred  in  refusing  te  grant  a  new  trial  on 
aeoount  of  the  biaa  of  the  jiovir  WatBOiL 

Ner.  Vol.  XV.— «. 
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II.  The  court  erred  in  its  instructions  to  the  jury. 

In  this  case,  the  gist  of  the  offense  is,  the  intent  unlaw- 
fully to  kill.  The  unlawful  intent  is  a  material  criminal 
fact,  which,  like  every  other  fact,  must  be  proved.  The 
law  lays  the  burden  upon  the  State  to  pi*ove  the  defendant 
guilty:  that  is,  to  prove  every  fact  necessary  to  constitute 
the  crime  charged — every  essential  fact  stated  in  the  indict- 
ment. None  of  these  facts  can  be  presumed;  and  concern- 
ing them  all,  severally  and  collectively,  the  burden  never 
shifts  upon  the  defendant,  (l  Lead.  Crim.  Cas.  316,  317, 
318;97U.  S.  297.) 

M,  A.  Murphy,  Attorney-General,  for  Respondent: 

I.  There  was  no  error  in  refusing  a  new  trial  on  the 
ground  of  the  incompetency  of  the  juror  Watsgn.  The 
isourt  has  no  power  to  grant  a  new  trial  for  such  a  reason, 
because  it  is  not  one  of  the  grounds  upon  which  a  new  trial 
can  be  granted.  (Cr.  Pr.  Act;  Comp.  L.,  sec.  2053;  People 
V.  Fair,  43  Cal.  137 ,  People  v.  Mortimer,  46  CaL  114.) 

II.  Intention  is  manifest  by  the  circumstances  connected 
with  the  perpetrj^tion  of  the  offensei  (Comp.  L,,  sec 
2308.)  When  the  act  is  proved  to  have  been  done  by  the 
accused,  if  it  be  an  act  in  itself  unlawful.  The  law  in  the 
first  instance  presumes  it  to  have  been  intended,  and  the 
proof  of  justification  or  excuse  lies  on  the  defendant  to  over- 
come this  legal  and  natural  presumption.  (3  Green  on 
Ev.,  sec.  13,  et  seq.j  State  v.  McGinnis,  6  Nev.  109 ;  Stephens 
Cr.  Law,  304,  305;  Com.  v.  York,  9  Mete.  103,  121-123; 
People  V.  Harris,  29  Cal.  681. 

By  the  Court,  Leonabd,  J. : 

Appellant  was  convicted  of  assault  with  intent  to  kill  one 
K.  S.  Gallagher.  He  appeals  from  an  order  overruling  his 
motion  for  a  new  trial,  and  from  the  judgment.  William 
Watson,  one  of  the  jurors  who  tried  the  cause,  when  ques- 
tioned as  to  his  qualifications  to  act  as  a  juror,  answered 
that  he  had  not  expressed  an  unqualified  opinion  as  to  the 
defendant's  giailt  or  innoc^ee.  One  of  the  grounds  upon 
which  a  new  trial  wais  asked  is:    '^The  misconduct  of  Wil- 
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liam  Watson,  one  of  the  Ju^hors  in  s«id<ease,  whi«di  misconduct 
prevented  the  defendant  from  having  a  fair  trial,  in  this : 
that  said  Williain  Watson,  (xn  or  about  th^  twenty-fifth  ^ ay 
of  July  last"  (abont  the'  time  of  the  assault  'and  before  the 
trial),  "in  the  preeenoe  of  Janie«  S.  Trasky  did  say  that 
the  defendant  dhonld  be  hung,  whether  Gallagher  died  or 
not;  that  said  Watson  was  not  a»  impartial  juror."..  One  of 
the  gronnds  stated  in  the  statute  npon  which  the  court  may 
^ant  a  new  trial  in  a  criminal  case  is :    "When  the  jury  ha» 
separated  without  leave  of  the  court,  after  retiring  to  delib- 
erate upon*  their  vetdict,  or  been  guilty  of  any  midCQn4uct 
tending  to  prevent  a  ¥air  and  due  consideration  qf  the  ea8^.<" 
The  misconduot  referred  to  in  the*  statute  is  that  only  'which 
occurs  after  the  jury  has  been  impaneled  and  sworn  to  tary 
the  cause.     At  the  hearing  of  the  niotion  foir  a  new  tirial, 
appellant  presented  an  affidavit  of  said  Tjrask,  to  tie  effoet 
that,  on  the  day  of  the  assault,  Watson  said  to  affiant  that 
''Marks,  the  defendlant,  ought  to  be  takien  out  and  hung; 
that  he  did  not  cari  whether.  Gallagl^er  died  or  not,.  Marks 
ought  to  be  hung,  anyway. '* 

The  first  question  presented  is,  whether  the  court  erred 
in  refusing  to  grant  a  hew  trial  upon  the  groiind  stated^ :  It 
fiaay  be  admitted  that  a  challenge  for  implied  bias  would 
have  been  sustained  had  the  alleged  expressien  of  ofpinion 
bees  admitted  by*  Watson,  or  had  it  been  otherwise  satis- 
factorily proved  befdre  the  juror  w^s  srwom;  but  it  by  no 
means  follows  from  that  fact,  under  our  statute,  that  the 
«)urt  erred  in  refusing  to  grant  a  new  trial  upon  proof, 
tfter  verdict,  of  the  incompetency  of  the  juror,  although 
neither  the  defendant  nor  his  connsbl  knew;  the  facts  al- 
leged in  the  affidavit,  at  the  time  the  jury  was  impaneled. 
Many  cases  may  be  found  in  the  reports  of  our  sister 
^tes  where  exceptions  id  the  competency  of  jurors  /were 
made  after  vei^ict,  for  the  purpose  of  obtaining  new  trials, 
and  thev  show  that  the  opinions  of  courtiS  'have  been  VLnv- 
thing  but  harmo'nidus,  But  we  are  Unable  to  find  a  Aase 
^here  it  has  been  held  error  to  ovefrhile  such  exceptions^ 
imder  a   statute  like  ours,  which^   in  substance,  expressly 
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forbids  the  granting  of  a  new  trial  upon  the  ground  here 
urged. 

Section  420  of  the  Criminal  Practioe  Act  (Stat  1869, 
67),  provides  that,  ^'the  court  in  which  the  trial  is  had  upon 
the  issue  of  fact,  has  power  to  grant  a  new  trial  where  a  ver- 
dict has  been  rendered  against  the  defendant,  upon  his  ap- 
plication, in  the  following  cases  only:"  *  ♦  *  The 
ground  urged,  now  under  consideration,  is  not  among  the 
cases  stated. 

Section  384  of  the  same  statute  (Stat.  1861,  469)  pro- 
vides, that  a  challenge  to  an  individual  juror  ^'mu^t  be  taken 
when  the  juror  sqppears,  and  before  he  is  sworn,  but  the 
court '  may,  for  good  cause,  permit  it  to  be  taken  after  the 
juror  is  sworn,  and  before  the  jury  is  completed."  The  evi- 
dent design  of  the  legislature  in  enacting  these  statutes  was 
to  out  off  the  exception  now  made,  after  verdict 

The  constitution  secures  to  an  accused  person  the  right 
to  be  tried  by  an  impartial  jury,  and  the  legislature  has  no 
right  or  power  to  deprive  him  of  such  right;  but  it  can 
regulate  its  administration  by  determueung  and  declaring, 
in  a  reasonable  way,  when  and  how  a  jurOr's  partiality  shall 
be  ascertained.  It  is  not,  and  can  not  be,  denied  that  the 
regulations  prescribed  by  the  legislature  for  the  impaneling 
of  trial  jurors  in  criminal  cases  are  just  to  the  accused,  and 
that  they  are  well  calculated  to  seoure  to  him  a  trial  by 
:a  fair  and>:  impartial  jury.  Under  -a  similar  statute^  the 
point  now  urged  was  decided  against  appellant,  in  The  People 
V.  Fair,  43  Cal.  146>  and  People  v.  Mortimer,  46  Id.  120. 

Eesides,  if,  under  the  statute,  appellant  could  obtain  a 
new  trial  by  means  of  an  exception,  to  the  ocNttipetenoy  of  a 
juror,  made  after  verdict,  it  was  incumbent  upon  him  to 
i?how,  by  affidavit  or  otherwise,  that  the  objection  was  un- 
known to  him  or  his  counsel  at  the  time  the  jury  was  im- 
paneled. (Parks  V.  The  State,  atid  £adtMn  v.  Wight,  4 
OhioSt  234,  160.) 

Again,  although,  upon  the  hearing  of  the  motion  for  a 
new  trial,  the  state  did  not  offer  any  affidavit  or  proof  con- 
tradicting the  affidavits  of  Trask,  stil^  the  record  shows  that, 
the  juror  Watson,  upon  his  voir  dire,  testified  that  he  had 
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Bot  erpressed  any  linqaalified  opimon  dft  to  the  gailt  or  in- 
noeenoe  of  the  defendimt  Under  finch  oironmstanoes^  bad 
the  conrt  been  permitted  to  gr&nt  a  new^  trial  for  the  reason 
niged^  we  conld  not  say  it  abuaed  its  dificretion  in  deciding 
in  faTor  of  the  credibility  of  the  jnror,  instead  of  the  wit* 
ness.  (Heath/s  oase\  1  Hob.  (Va,)  742;  Jotm'  €080, 1  Leigh, 
6H.)  ■       ' 

The  court  instracted:  the  jnrj  in  part  as  follows:  ^^An 
assault  with  intent  to  kill  is  an  tmlawful  attempt,  coupled 
with  a  present  ability/ to  kill  another  person  under  aueh 
circumstances  as  would  eansdttite  an^  tmlawful  killingy  hfld 
the  death  of  the' person  assaulted  aotually  resulted.  ^  * 
*  *  If  you  believe  from  the  evidencfe,  beyoiid  »  »eadon- 
able  doubt,  that  the  d^fendant^  M.  Malrks,  did  imdcean 
assfiolt  iipon:1Jie  persofn  of  N:  &  3alla^er,  at  the  time  and 
place  named  in  the  mdietmeat/  and  under  sudbi  eirctrm- 
stances  that,  had  the  said  Galkgher  died  from<  the  effects  <>£ 
the  assault,  the  offense  ^ould  have  beei^!  mausisaughter,  then 
voQ  should  find  the  derfendant  guilty  as  lehaxged  iin  the  'in- 
dictment/' '  '  J    •  •  .        '< .     t 

The  instruetioil  was  coirrect.  {BM)e  t.  ^(/Oannor,  11  WeVi 
423.)  '     '     •-•'{.  ■..•.'•   ...,,.<     .;    ;,i   •  .,' 

Appellant  also  obj^s  to  the  foUowiiig  instriicrtion^;  ^fThia 
jury  are  instructed  that,  if  they  find  that  the  defendunt,  Mi, 
Marks,  did  assatilt  the  person  ttamed'in  the'iadietment^ 
to  wit,  N.  S.  Gfrtlagher^  with  a  deadly  weapon,'  in.'  such  a 
manner  as  Was  •  calculated  to;  produce  the  death  of  said  HJ* 
S.  Gallagher,  the  law  piresumes  that  subh  was  defemdant^e 
intention,  and  throws  upon  him  4he  Utrden  of  sbowj^g  facts 
in  mitigation,  justifieatiiwa,  or  excuse**'    • 

It  is  claimed  that  tbis-  instructicm.' placed  the  burden  of 
showing  mitigation,  justification,  or  excuse  upon*  defend^ 
ant,  "without  regard  to  whether  the  evidence  on-  the  part 
of  the  prosecution,  did  or  did  not,  sufficiently  establish  that 
defendant  was  justified  iii  committing  the  assault"  •  The 
statute  (Sec.  33,  Stat  1861;  61)  pl»avides:  ''The  killing 
Wing  piiovedj'  the  burdisn  of  profviiig  citcumstanees  of 
mitigation,  or  thit  jtistify  or  excuse  the  homicide,  will  de- 
volve on  the  accused,  unless  the  proof  on  the  ^art  of  the 
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proaeeution.  sufficiently  manifests  that  the  crime  committed 
only  amounts. to  manslaughter;  or  that  the  accused  was  justi* 
fied.or  excused  in  committing  the  homicide." 

la  other  words,  the  killing  being  proved^  the  burden  of 
proving  the  crime  to  be  manslaughter  instead  of  murder, 
devolves  upon  the  accused,  unless  the  proof,  on  the  part  of 
the  state,  sufficiently  manifests  that,  the  crime  committed 
only  amounts  to  manslaughter ;  and,  second,  the  killing 
being  proved,  the>  burden  of  proving  circumstanees  that 
justify  or  excuse  t\ie  homicide,  and  consequently  acquit  and 
discharge  lihe  defendant,  devolves  upon  him,  xmless  the 
proof  on  the  part  of  the  prosecution  sufficiently  manifests 
that  he  was  justified  or  excused  in  committing. the  homicide. 
It:  is  plain  that,  if  the  state's  .J)roof  sufficiently  shows  that 
the  honiicide  amounts  to  ^manslaughter  only ;  or  if.  it  shows 
that  the  defendant  was  justified-  or  excused,  then  the  burden 
of  prox^ing  circumstances  of  mitigation  in-  the  first  case,  or 
that  excuse  oi  justify  in  the  last,  do  not  devolve  upon  him. 

Btttleft  us  see  whether,  from  the  entire;  chaise,  the  jury 
could  have  understood  the  instructions  as  they"  are  oom- 
strued  by  counsel  for  appellant .  It  is  stated  in  this  court, 
that  where,  from  the  entire  charge,  it  clearly  appears  that, 
the  jury  could  not  bave  been  misled  by  tlie  language  ob- 
jected to,  the  judgment  will  not  be  disturbed.  {State  v. 
Donovan,  10  Nev.  36-;  State  v.  Raymond,  11  Id.  98.) 

The  jury  were  instructed  that,  it  wsis  the  intent  to  kill 
that  constituted :  the  gist  of  the  offense,  and  the  intent  to 
kill  must  be  proved;  that  the  law  in  the  first  instance  pre- 
sumed  the  intent  to  kill  to  be  proved. when  a  person  used  a 
deadly  weapon  upon  the  person  of  another  in.  a  manner 
likely  to  produce  death,  tmleaa  the  fc^ts  shown  on  the  trial  of 
'  the  CUM  mere  sufficient  to  justify,  nuitigate^  or  excuse  the^act. 

The  word  "mitigate",  should  not  have  been  used,  but  its 
use  was  favorable  to  defendant. 

The  court  instructed  further,  that  where  an  act,  in  itself 
indifferent,  becomes  criminal  if  done  with  a  particular  in- 
tent, then  the  intent  must  be  proved  and  f ouiid ; ,  but  when 
the  act  is  in  itself  unlawful,  the  proof  of  justification  or  ex- 
cuse lies  op.  the  defendant ;  and,  in  failure  thereof,  the  law 
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implies  a  criminal  intent  unless  the  proof  on  the  part  of  the 
prosecution  sufficiently  manifests  that  the  accused  was  justi- 
fied or  excused  in  committing  the  assault;  that  the  defendant 
was  presumed  to  be  innocent  until  his  guilt  was  proved ;  and 
if,  upon  a  consideration  of  all  the  circumstances  and  all  the 
evidence,  there  was  a  reasonable  doubt  of  his  guilt,  the  jury 
should  give  him  the  benefit  of  such  doubt 

We  are  satisfied^  from  the  whole  ch^^rge,  that  the  jury 
could  not  have  understood  the  court  to  instruct  them  that 
the  burden  of  proving  circumstances  of  mitigation,  justifi- 
cation, or  excuse,  was  upon  the  defendant,  notwithstanding 
such  circumstances   may   have   been   sufficiently   shown   by  j^ 

the  state.     But,  in  truth,  the  coi^rt  would  not  have  erred  ^ 

if  it  had  wholly  omitted  to  instruct  the  jury  that  the  de-  ^ 

fendant  was  entitled  to  the  benefit  of  any  evidence  given 
on  the  part  of  the  State  tending  to  prove  justification  or  ex-  j 

euse;  because  there  was  not  a  particle  of  evidence  on  the  ' 

part  of  the  state  having  such  a  tendency.     On  the  contrary,  I 

the  state's  evidence  proved  a  stabbing  without  a  shadow  of 
excuse  or  justification,  and  with  scarcely  a  pretext  of  provo- 
cation. 

The  judgment  and  order  appealed  from  ate  affirmed. 


[No.   993.] 

R.  SADLER,  Respondent,  v.  THE  BOARD  OF  COTJNTT 
COMMISSIONERS  OF  EUREKA  COtJNTT,  Ap- 
pellant. 

Corim  CoMMissiONiits — ^Modb  or  BzntcisiNo  Powers. — County  eommla- 
rionera  can  only  exerciae  sacfa  powers  aa  are  especially  granted,  or  as 
may  be  necessarily  Incidental  for  the  purpose  of  carrying  such  powers 
Into  eifect ;  and  when  the  law  prescribes  the  mode  which  they  must 
pnrsue,  in  the  exercise  of  these  powers,  it  excludes  all  other  modes  of 
procedure. 

lone — CoNTBACTS — PUBLIC  BuiLoiNOS. — Under  the  statute  of  this  state,  the 
commissioners,  after  letting  the  principal  contract,  have  the  power,  with- 
oot  further  advertisement,  to  contract  for  any  alterations  or  changes  In 
the  original  plans  and  specifications ;  provided  the  same,  in  the  aggregate, 
does  not  amount  to  the  sum  of  five  hundred  dollars :  but  if  further 
changes  are  ordered  to  be  made,  the  commissioners  must  advertise  for 
dstng  such  work,  and  provide  for  letting  l^e  same  to  the  lowest  bidder. 
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Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion. 

Hillhouse  &  Cole,  for  Appellant: 

The  board  of  county  commissioners  had  the  power  to 
make  the  orders  mentioned  and  set  out  in  the  return  to  the 
writ  of  certiorari,  and  did  not  exceed  the  jurisdiction  con- 
ferred by  law  upon  the  board.  (Vol.  2,  Comp.  L.,  sees. 
3077,  3105 ;  Stats,  of  Nev.  1879,  45 ;  Vol.  2,  Dill.  Mnnicx. 
Corp.,  sees.  371,  873,  388;  54  Miss.  240. 

Thomas  Wren,  for  Respondent: 

If  the  commissioners  have  any  authority  to  modify  or 
alter  a  contract  for  the  erection  of  public  buildings,  it  can 
only  be  exercised  by  advertising  for  proposals  and  letting 
the  contract,  to  make  the  alterations  to  the  lowest  re- 
sponsible bidder.  (2  Colnp.  L.  3070,  3077;  Lehigh  Co,  ▼. 
Kleckner,  6  W.  &  S.  181. 

By  the  Court,  Hawley,  J. : 

By  the  provisions  of  the  act  approved  February  24,  1879, 
the  county  commissioners  of  Eureka  county  were  specially 
"authorized  and  empowered  to  erect  a  court-house  of  suit- 
able size  and, dimensions  for  the  county  of  Eureka,  in  the 
town  of  Eureka^  on  the  site  now  occupied  for  court-honse 
purposes  by  the  said  county  of  Eureka;  provided  that  the 
cost  of  constructing  and  furnishing  the  same,  the  contract 
to  be  let  to  the  lowest  responsible  bidder,  shall  in  no  event 
exceed  the  sum  of  fifty-three  thousand  dollars."  (Stat. 
1879,  45.)  After  giving  the  notice  required  by  law,  a  con- 
tract for  building  the  court-house  according  to  certain  plans 
and  specifications  was  awarded  to  the  lowest  bidder,  to  wit: 
to  A.  Boungard,  for  the  sum  of  twenty-two  thousand  dol- 
lars. This  contract  was  executed  on  the  twenty-fourtb  of 
May,  1879,  and  on  the  twenty-sixth  an  order  was  made,  ap- 
proving the  bond  of  said  Boungard,  given  in  the  penal  sum 
of  thirty  thousand  dollars.    Thereafter,  to  wit,  on  the  nintli 
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day  of  June,  1879,  the  commissioners  "ordered  that  a  con- 
tract be  entered  into  with  A.  Boungard  to  dig  an  additional 
depth,  to  wit,  the  depth  of  at  least  eleven  feet,  or  until 
white  sand  be  reached,  for  a  foundation  of  the  new  court- 
house,  and  to  build  a  stone  wall  therein,  sufficient  to  meet 
the  walls  already  contracted  for,  and  that  on  the  approval 
of  said  work  by  the  board,  that  said  Boungard  be  paid  the 
sum  of  four  hundred  and  ninety  dollars." 

On  the  sixteenth  of  June,  the  commissioners  "ordered 
that  the  inside  walls  on  the  east  side  of  the  sheriffs  room 
and  room  adjoining  such  cross  wall  between  the  sheriff's 
and  the  adjoining  room,  be  made  two  feet  wide  instead  of 
sixteen  inches,  to  receive  brick  walls  and  joists;  the  founda-  / 

tion  of  said  walls  to  be  sunk  to  the  white  sand;  said  work 
to  cost  not  to  exceed  five  hundred  dollars."  . 

On  the  twenty-first  of  June,  four  separate  orders  were 
made  for  other  changes  and  alterations  on  the  original  con- 
tract, and  on  the  thirtieth  of  June  two  other  orders  of 
like  import  (one  of  which  was  afterwards  rescinded).  Each 
of  said  orders  is  Qonditioned  that  the  cost  of  the  work 
specified  shall  not  exceed  five  hundred  dollars. 

Did  the  conmiissioners,  under  the  provisions  of  the  stat- 
ute, have  the  power  to  make  the  orders  entered  on  the 
sixteenth,  twenty-first,  and  thirtieth  of  June,  without  previ- 
ous advertisement,  as  to  the  letting  of  such  contracts  ? 

The  statute  provides  that  "the  board  of  commissioners 
shall  have  power  and  jurisdiction  in  their  respective  couu' 
ties  *  *  *  to  cause  to  be  erected  and  furnished  a  court- 
house, jail,  and  3uch  other  public  buildings  as  may  be 
necessary,  and  to  keep  the  same  in  repair;  provided,  that 
the  contract  for  building  the  cpurtrhouse,  jail,  and  other 
buildings  be  let  out  after  at  least  thirty  days  previous  pub- 
lic notice  *  *  *  to  the  lowest  bidder  who  will  give 
good  and  sufficient  security  for  the  completion  of  any  con- 
tract which  he  may  make  respecting  the  same.  But  no  bid 
shall  be  accepted  which  the  board  may  deem  too  high." 
(2  Comp.  L-  3077.) 

By  a  supplementary  act,  it  is  provided,  that  "in  letting 
all  contracts  of  any  and  every  kind^  character,  and  descrip- 
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tion  whatever,  where  the  contract  in  the  aggregate  amounts 
to  five  hundred  dollars  or  more,  the  county  commissioners 
shall  advertise  such  contract  or  contracts  to  be  let,  stating 
the  nature  and  character  thereof,  and  when  plans  and  speci- 
fications are  to  constitute  part  of  such  contract,  it  shall  be 
stated  in  the  notice  where  the  same  may  be  seen — in  some 
newspaper  published  in  their  county  for  the  period  of  thirty 
days;  in  case  the  contract  be  for  constructing  any  public 
building,  then  the  advertisement  shall  be  in  that  paper  pub- 
lished in  the  county  which  is  nearest  the  selected  location 
for  such  building."     *     *     *     (2  Comp.  L.  3105.) 

It  is  apparent  upon  the  face  of  said  orders  that  the  com- 
missioners exceeded  their  jurisdiction  in  declaring  that  the 
cost  of  said  work  should  not  exceed  five  hundred  dollars, 
instead  of  should  not  amount  to  five  hundred  dollars. 

The  judgment  of  the  district  court  could  be  sustained 
upon  this  technical  ground.  But  upon  a  careful  considera- 
tion of  the  various  provisions  of  the  statute  relating  to  the 
duties  of  county  commissioners,  we  are  of  opinion  that  the 
action  of  the  court  below  in  annulling  all  the  orders  of  the 
board  made  subsequent  to  the  ninth  of  June  ought  to  be 
sustained  upon  the  merits. 

The  powers  of  the  commissioners  and  the  mode  of  exer- 
cising them,  being  derived  from  the  statute,  must  necessa- 
rily depend  upon  its  true  construction. 

The  restrictive  provisions  of  the  statute  were  evidently 
inserted  for  the  protection  and  benefit  o^  the  public,  and 
were  intended  to  guard  against  favoritism,  exl:*avagance,  or 
corruption  in  the  letting  of  contracts  for  any  public  work. 
When  the  commissioners  act  under  such  authority,  thoy 
must  strictly  follow  all  the  conditions  under  which  the  author- 
ity is  given. 

The  law  is  well  settled  that  county  commissioners  can 
only  exercise  such  powers  as  are  especially  granted,  or  as 
may  be  necessarily  incidental  for  the  purpose  of  carrying 
such  powers  into  effect;  and  when  the  law  prescribes  the 
mode  which  they  must  pursue,  in  the  exercise  of  these  pow- 
ers, it  excludes  all  other  ihodes  of  procedure. 

Under  the  terms  of  the  statute,  the  commissioners,  after 
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ktting  the  principal  eontract^  had  the  power,  without  any 
further  advertisement,  to  contract  (with  the  contractor)  for 
any  alterations  or  changes  in  the  original  plans  and  speci- 
fications; provided  the  same  in  the  aggregate  did  not 
amount  to  the  sum  of  five  hundred  dollars.  The  statute 
does  not  contemplate  that  any  other,  changes  should,  be 
made,  and  as  no  change  oouldibe  made  without  the  oooasent 
of  the  original  contractor,  unless  he  forfeits  or  abandons  his 
contract,  without  rendering  the  county  liable  for  damages,  it 
is,  to  say  the  leasts  very  .doubtful  whether  the  commissiomers 
have  any  authority  to  mak^  any  other  contract  or  further 
chai^  in  the  plan  and  specifications.  That  question,  how- 
ever, is  not  directly  involved  in  this  case,  and  need  not  be 
decided. 

If  the  power  existsr  t<>  make  a  contract.  f<ir  any  other 
changes  or  alterations  thaai  those  .already  speciified,  it  could 
only  be  axercLsed  hj  advertising  for  such  work  anid- letting 
the  same  to  the  lowest  bidder. 

The  commiasioxk^s  can  not  do  indirectly  what  they  are 
directly  pp(Aibited  f roita.  doing. :  i  Under  the  pleia  pf  ^  neceflr 
sity  for  a  change  in  tha  original  plan  and  speoifidatkKEUl, 
they  can  not  ignore,  the  provision  of  the  stfttuta  requiring 
contracts  to  be*  let  to  the  lowe$t 'bidder/. 

If  the  power  .atteaeipt^  to  be  ei^eafoised  by  the  commis- 
sioners was  to.  reoaive  judicial  sanction,-  it  would  .strip  the 
public  of  the  veory  pnotectioni  which  the  l^slatu|ce  intended 
to  give  by  the  rcatuictioois  which  ijt  imposed* 

The  commissioners  might,  in  any  case,  agree  (in  adurance 
with  some  favorite  contractor^  that  i|  he  would,  put  in.  a  bid 
for  a  sum  much,  less  than: he  knew  the  ^ork  could  be  done 
for,  they  would  allo^  him  sufficient  for  changes  atid  altera- 
tions in  the  plan  and  specifications  to  fully  remunerate  him 
for  his  work,  thereby  defrauding  the  rights  of  honest  com- 
peting bidders,  as  Well  as  depriving  the  public  lof  the  pro- 
tection given  by  the  ^  statute.  .      '  . : 

Take  the  presetit  case. as  an  example:  The  commissioners 
might,  if  th^y  were  fto  disposed,  under  some  plausible  pre- 
text, have  so  changed  the  ^lan  and  specifications  as  to  have 
increased  the  original  Contract  price  of  twenty^twb  thousand 
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Seely  &  Woodburn,  for  Respondent: 

The  aole  trader^s  act  makes  the  trife  the  ^Kelusive  owner 
of  all  the  money,  credits^iand  propetty  intested  in  the  busi- 
ness in  which  she  is  engaged;  it  gives  her  dominion  oyer 
her  acquisitions  against  all  but  her  own  creditors,  and  they 
can  be  made  liable  only  for  the  4^bts  of  the  husband  when 
the  business  is  managed  or  superintended  by  him.  The  act 
does  not  prohibit  the  husband  from  acting  for  his  wife 
in  Telation  to  her  bifsiness,  aiud  if.  he  doQs  act  for  her,  it  is 
no  reason  for  subjecting  her  property  to  satisfy  the  claims 
of  the  creditors  of  her  husband.  (Onttman  v.  Scannell,  7 
CaJL.  456.)  A  manner  or  superintendent  is  pne  who  directs, 
controls,  and  carries  on  the  business^  and  not  one  who  acts 
in  a  subordinate  capacity.  ' 

By  the  Court,  Hawlbt,  J.  r         .     • 

Plaintiff  is  the  wife  of  Charles  Youngworth,  and.  as  a 
sole  trader,  is  engaged  in  keeping  -a  Testaorant  in  Virginia 
City.  She  brought  this  3uit  to  recover  certain  personal 
property  which  had  been  levied  upoi^  by  the  defendant  as 
the  property  of  her*  husband.  For  a  number  of  years  prior 
to  the  time  she  !became' a  sole* "trader,  hei'' husband  carried 
on  the  same  business,  and  during  that  time  she  assisted 
him  by 'reiimiiiin^  behind  the  eounteif,  in  his  place  o^  busi- 
ness, to  receive  money  from  customers  and  ;feo  pay  bills, 
while  he  superintended  thq  kitchen,  attended  to  and  waited 
upon  customers,  and  did"  the  marketing  for  the  restaurant. 
She  had  no  money  of  her  own  w^n  she  corameijiced,  busi- 
ness as  a  sole  trader.  The  property  in  question  was  bought 
by  her  and  paid  for  out  of  the  profits  of  the  business. 

The  testimony  of  plaintiff  tended  tp  show  thait  since  she 
became  a  sole  trader  she  mahao;ed  'the  entire  business,  and 
thati  her  husband  acted  in  a  subordinate  capacity,  under 
her  directions,  as.  an  assistant.  The  testimony  introduced 
uj>on  the.  part  of  the j, defendant  tendpd  to  show  .that  tlie 
business^wifs  conducted  and  carri^  on  i^i  .the  san^e  ■manner 
after,. as.  before  phe  becj;^fl;^p:«ele'; trader;; that  slie  and  her, 
husband  respectively  performed  tliet  saujo  duties.  ..  -^ 
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The  jury  found  a  verdict  in  favor  of  plaintiff.  Defendant 
appeals  from  an  order  of  the  court  refusing  to  grant  him  a 
new  trial. 

Did  the  court  err  in  its  construction  of  the  sole  trader's 
act  in  giving  aiid  refusing  certain  instructions  i 

This  act  (1  Comp.  L.  223)  was  levidently.  passed  for  the 
protection  of  married  woman.  It  enablfes  a  married  woman, 
upon  complying  with  certain  provisions  therein  named,  to 
engage  in  business  "in  her  own  name  and  on  her  own  ac- 
count," and  protects  her  earnings,  and  the  property  ac- 
quired by  her  energy,  skill,  and  industry,  from  being  taken 
for  the  payment  of  her  husband's  debts.     She  is  authorized  ^ 

to  conduct  and  carry  on  business  as.  a  feme-sole  and  be- 
comes "responsible  for  the  maintenance  of  her  children."  ^ 
The  law  was  designed  only  to.  protect  the  wife  against  an 
improvident  and  worthless  husband.  The  business  in 
which  she  engages  can  not  be  carried  on  "for  the  purpose 
i>f  defrauding'*  any  creditor  of  her  husband.  Its  benevo- 
lent provisiona  can  not  be  ua^d  as  a  cloak  to  hide,  or  cover 
up,  any  such  fraudulent  intent  or  purpose.  It  gives  to  the 
wife  unusual  rights  and  privileges,  and  demands  of  her  good 
faith  and  honesty  of  purpose. 

In  the  passage  of  the  act  thei  legislature  recognized  the 
fact  that,  owing  to  the  intimate  relations  existing  between 
husband  and  wife,  it  was  necfessary  to  insert  provisions 
against  its  being  used  in  fraud  of  the  rights  of  the  husband's 
creditors.  It  is  questionable  to  my  mind  whether  the  safe- 
piards  provided  for  in  the  act  are  sufficient  to  accomplish 
the  purpose  intended.  If  there  was  a  provision  in  the  law 
prohibiting  the  omploymeut  of  the  husban,d.by  the  wife,  in 
any  capapiiy,  it  would  be  a  substantial  chedk  against  fraud. 
It  would  remove  not  only  the  opportunity,  but  temptation 
to  do  wrong-  It  is,  hp^^evex,  the  duty  of  courts  to  deal 
with  and  declare  the  law,  both  in  letter  and  Spirit,  ,as  passed 
by  the  legislature.  There  is  no  provision  in  th^  law  which 
prohibits-  the  wife  from  employing  hor  husband,  in  a  subor- 
dinate capacity,  in  whatever  business  she  may  hie  engaged. 
If  she  employs  him,  it  would  b^  a  circumstance  tending  to 
eatabliah  f rand^  but .  wpuld  not  amount ;  to  conclusive  evi- 
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dence  of  its  existence.  (Guttman  v.  Scannell,  7  Oal.  459.) 
But  there  is  a  provision  against  her  carrying  on  any  busi- 
ness in  her  own  name,  "when  the  same  is  managed  or 
superintended  by  her  husband."  The  words  "managed" 
and  "superintended,"  as  nsed  in  the  statute,  are  synony- 
mous. The  husband  can  not  direct,  conduct,  or  control  the 
business  in  which  the  wife  is  engaged,  or  any  part  of  it. 
The  following  instruction,  given  by  the  court,  in  so  far  as 
it  declares  that  the  statute  applies  only  to  the  general  busi- 
ness, is  erroneous : 

"In  order  to  justify  you  in  finding  that  the  plaintiflPs 
business  was  managed  or  superintended  by  her  husband, 
you  must  believe  from  the  testimony,  that  the  general  husi- 
ness  was  so  managed  or  superintended  by  him;  that  be  «t 
times  managed  any  separate  branch  of  the  business,  will  not 
constitute  him  manager  or  superintendent  within  the  mean- 
ing of  the  sole  trader  act." 

If  the  wife  allows  the  husband  to  exercise  his  own  judg- 
ment and  discretion,  and  to  direct,  conduct,  and  control  the 
business,  or  any  separate  branch  of  it,  she  brings  herself 
within  the  prohibition  of  the  statute,  and  must  suffer  the 
consequences. 

The  court  also  erred  in  refusing  to  give  the  following  in- 
struction, asked  by  defendant's  counsel  t  "If  you  find  from 
the  evidence,  that  plaintiff  *  became  a  sole  trader  with  the 
consent  of  her  husband,  and  with  the  understanding  be- 
tween them  that  the  husband  should  give  his  time  and  at- 
tention to  the  business,  and  that  this  arrangement  was  made 
for  the  purpose  of  delaying  or  defrauding  the  creditors  of 
the  husband,  then  your  verdict  will  be  for  the  defendant." 

This  instruction  was  correct  It  was  material  to  the 
issues  raised  by  the  testimony,  and  ought  to  have  been 
given.  The  errors  already  noticed  are  sufficient  to  warrant 
a  reversal  of  this  case. 

There  are  other  and  perhaps  more  important  questions 
presented  by  this  appeal,  which  may  or  may  not  arise  npon 
another  trial  of  this  case.  The  testimony  in  the  record  be- 
fore us  is  silent  as  to  the  employment  of  plaintiff's  husband 
in  any  capacity.    The  fact  whether  he  was  employed  at  fixed 
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wagea  or  an  agreed  salary,  whether  he  received  a  reasonable 
oompensation  for  his  labor^  or  rendered  his  servicer  gratui- 
tously, we^Id  be  material  in  enabling  the  jury  to  determine 
utather  or  not  the  transaction  was  sincere  and  bona  fide,  or 
only  a  colorable  device  to  cheat,  wrong,  and  defraud  the 
aroditora  of  the  hud>and. 

If  it  should  appear  that  the  husband  interminglfed  bis 
ikiU,  industry,  and  energy  with  the  labor  of  his  wife,  with- 
out reeeiring,  or  without  any  agreement  that  he  should  re- 
ceive, any  compensation  for  his  tfine  and  attention,  then  the 
profits  arising  from  said  business,   and  the  property  paid  /- 

for  with  such  funds,  would  be  community  property  (1  Comp. 
L  152),  and  would  be  liable  for  the  husband's  debts.  V 

K  the  business  in  which  the  wife  was  engaged  was  man- 
aged and  carried  on  in  the  9ame  manner,  after  she  was  au- 
thorized to  do  busines3  as  a  sole  trader,  as  it  was  before 
that  time,  by  her  husband,  she  could  not  claim  the  property 
IS  against  his  creditors.    . 

But  if,  on  the  other  hand,  it  should  appear  that  the  wife, 
in  good  faith,  commenced  the  lousiness  and  carried  it  on  in 
her  own  name,  and  on  her  owii  account ;  that  she  employed 
her  husband  at  a  reasonable  compensation;  that  she  did  not 
allow  him  to  manage  or  control  the  business;  that  the  trans- 
action was  bona  fide,,  and  hot  intended  to  defraud,  dday,  or 
hinder  any  creditor  or  creditors  of  her  husband,  then  the 
property  and  all  the  profits  arising  from  the  business  in 
which  she  was  engaged  would  belong  to  her,  and  could  not 
be  levied  upon  or  taken  in  payment  of  her  husband^t  debts. 

The  order  appealed  from  is  reversed,  and  the  cause  re- 
manded for  a  new  tritiL 
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(NsxBUCTiox  Eelatxkg  TO  MuRPGR. — Held,  that  the  court  did  not  err  in 
instructing  the  jury  as  to  the  distinction  between  niurder  in  the  first 
and  murder  in  the  second  degree.     (See  Instruction  In  etatement  of  case.) 

lN8a!SUCT10M--€sfiDlBlLlTr  .  OT  '  I>BFJCm>AJVT     AS     WlTNEM. — HeM^,     that    tkf 

court  did  npt  err  in  Instrncting  the  Jury  relatlye  to  the  weight  and  effect 
to  be  given  to  defendant's  evidence.  (See  instruction  in  statement  of 
cftse. )'  .  •     ■      . 

Bblbvant  Testimony — Admissibility  of  Tsuibjltsj-^A  .  ^itnaew  testified 
.  that  about  three  hours  before  the  kUling,  the  defendant  made  the  re- 
mark, while  trei^ting  a  crowd  in  a  bar-room,  "It  is  the  first  time  I  have 
beeii  drunk  since  I  have  been  in  town ;  I  got  drutik  Just  to  kill  two  or 
three  a — s  of  b*--t  in  this  town  to-night;  and  I'll  do  It,  too:"  HtM,  ad- 
nisslble  as  tendii^g  to  show  th^t.Jbe  had  the  deceased,  in  his  mind  at  the 
time  he  uttered  th4^  threats.     (Beatty,  C.  J.,  and  Leonard,  J.) 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County, 

The  defendant  was  convicted  of  murder,  in  the  first  de- 
gree aftd  senteAced  to  be  hanged. 

The  instruction  relating  to  murder  reierred  to  in  the 
opinion  of  the .  court  xeads  a§  follows :  '^In  dividing  mur- 
der, into  two  degrees,  the  legislature^  intended  to  assig;n 
tp.  the  first,  as  deserving  of  greater  punishment,  all  mur- 
der of  a  cruel  and  aggpravated  character,  and  to  the  second, 
all  other  kinds  of  mu;rd^  which  are  murder  at  common 
law,  and  to  establish  ^  test  by  which  the  ^egree  of  every 
case  of  murder  piay  ]3e  r^^adily  ascertained.  That  test  may 
b;^  tbuj3^ stated:  Is  the..kiUi»g  willful  (that  is  to  say,  in- 
^^tioqal),  deliberate,  afl4  ,  pjjemeditated  ? .  If  it  is,  the 
case  f^ls  within  the  firsts  and  if  not,  within  the  second 
de^ea  There  are  certain  kinds  of  murder  which  carrv 
with  them  conclusive  evidence  of  premeditation.  These 
the  legislature  has  enumerated  in  the  statute,  and  has  taken 
upon  itself  the  responsibility  ..of  saying  that  they  shall  be 
deemed  and  held  to  be  murder  of  the  first  degree.  These 
cases  are  of  two  classes.  •' First,  'where  the  killing  is  per- 
petrated by  means*  of  poison,  etc. '' •  tfere '  the  means  used 
is  held  to  be  conclusive  evidence  of  pretneditation.  The 
^pcond  ia  w^.ere,,  the  killing  is  done  in  the  perpetration 
or  attempt  to  perpetrate  sodne  oue  oif. tb^  i^loniea  enumer- 
ated in  the  statute.    Here  the  occiteioil  is '  made  ^coacIu* 
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sive  evidence  of  pr^naeditation.  When  the  caee  ciame^. 
within  either  of  these  classes,  the*  test  question,  ^la  the 
killing  willful,  deliberate,  and  premeditated  V  is .  wewered 
by  the  statute  itself,  and  the  jury  have  no  option  but  to  fijad 
the  prisoner  guilty  ;n  the  first  degree.  Hence^  so  f^r.  aa 
theoe  two  erases  are  oonoemed,  all  difficulty  a^  to  the  q\\e^ 
tion  of  degree  is  reanoved  by  the  statute.  But  there:  i^  ant 
other  and  much  larger  class  of  ca$e8  ijocluded  in  the  d^finl-; 
tion  of  murder  in  the  first  degree,  which  are  of  equal  cruelty 
and  aggravation  with  those  emunerajted,  and  .whioh^,. -owing 
to  the  different  and  countless  forms,  which  murder- aasumes,^  ^ 

it  15  impossible  to  describe  in  the  statute.     In  this  class 
the  legislature  leaves  the  jury  to  determine,  Jfrojui  sfl  the 
evidence  before  them,  the  degree  of  the  crime,  but  p^i^eQEibef 
for    ^he  government   of,  their   deliberatioi3i3   the   sapie   tfst 
which  has  been  used  by  itself  in  determiuii>g.the  degree,  of 
the  other  two  classes,  to  wit:  the  deliberate  and  precon-; 
ceived  intent  to  kill.     It  is  only  in  the  Jatter  class  of/.caBps^, 
that  any  diflSculty  i^  experiepced  in  dra^ving  the  diatinc^n 
between  murder  of  the  first  and  murder  of  the  sepond  de- 
gree, and  this  difficulty  is  more  appj^^^nt  th^n  re^al.     Th^. 
unlawful  killing  mu^t  be  ^ccgnjipaniied  ;\vi^h  a.delibei;ate,:and, 
clear  intent  to  take  life,  in  order  to  constitute  murder  of  .th$. 
first  degree.     The  intent  to  kill  m,U3t  be;  thej.nesult  of  4"^, 
liberate   premeditation.  ,  It  mus.t   be  jfprmQcl.  upon   a.-prQ;. 
existing  reflection,  and  not  upon  a  sudden  heat  of  passion 
sufficient  to  preclude  the  idea  of  delil^ration^     There  n^ed 
be  no  appreciable  space  of  time  between  the  intention  to 
kill  and  the  act  of  killings — they  may  be  as  instantaneous 'as 
successive  fhotights  of  tiie  i!nind.     It  is  only  necessai'y  that' 
die  act  of  killing  be  preceded  hy  a  concurrence  of  will,  A^ 
liberation,  and  premedrtatibri  on  tllb  patt  of  ifhe'slajer.kiid 
if  such  is  the  case,  the  killing  is  murd^  in  the  fli'st  degree.  ^ 
no  matter  how  rapidly 'thes^  acts  of  the  mind  mi!y  siiceeefa 
each  other,  or  how  quickly  they  may'be'follotveld  by  the  a(5t 
of  killing." 

Instruction  Himber  five,  refeti-ed'toiri  the  opinion 'of  the 
court,  readaaa  foUpws:.  '-Vlh^  deff»^ant  ]^^  offered  hilns^lf 
88  a  witness  oaa.hia  oWB,i1i)i»hAlf  in  ^hi^  trwtl:,  ai)d.in.cofls]Kiiei^> 
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tion  "to  strike  out  all  the  testimony  of  the  Avitness"  was 
properly  overruled. 

2.  The  court  did  not  err  in  instructing  the  jury  as  to  the 
test  or  distinction  between  murder  in  the  first  and  murder 
iti  the  second  degree.  The  instruction  complained  of  is 
the  same  as  was  given  in  The  State  v.  Harris ^  12  INTev.  414. 
This  court  there  said,  "that  it  contains  no  substantial 
error." 

3.  The  court  did  not  err  in  giving  respondent's  instruc- 
tion number  five,  relative  to  the  Weight  and  effect  to  be 
given  to  defendant's  etidence.  '  ■  ' 

This  instruction  was  copied  from  The  People  t.  Gromn, 
84  Oal.  195,  196.  We  concur  in  the  opinion,  expressed  hy 
the  court  in  that  case,  that  the  instruction  "was  in  all  re- 
spects  legal  and  proper." 

There  is  nothing  in  the  instruction  "charging  the  jury  in 
fegard  to  matters  of  fact,"*  as  claimed  by  appellant 

4.  The  other  grounds  upon  which  appellant  moved  for  a 
new  trial  are  equally  untenable,  and,  els  they  are  not  rdlied 
upon  by  appellant's  counsel,  *  need  not  be  specifically 
noticed. 

The  judgment  and  order  overruling  defendant's  motion 
for  a  new  trial  are  aflSrmed,  and  the  district  court  is  di- 
rected to  fix  a  day  for  cafi'ying  its  sentence  into  execution. 

Beatty,  C.  J.,  concurring:    " 

''  111  addition  to  the  reasons -istated  by  Jui^<Je  Hawlef,  I 
think'  the'  ruling  of  the  district  judge,  on  thfe  ihotioa  to  strike 
out  the  testimony  of  the  witness  Collins,  is  sustainable  on 
the  groiind  that  the  particular  testimony  complained  of  was 
material  and  ^relevant.  It  was  to  the  effect  that  about  three 
hours  brfore  the  killing,  the  defendant,  while  treating  a 
crowd  in  a  bar-room,  made  these  remarks:  "It  is  the  first 
time  I  have  been  drunk  since  I  have  been  in  town ;  I  got 

drunk  just  to  kill  two  or  three  s-- ^s  oif  b-i s  in  this  town 

to-night,  and  I'll  do  it,  too." 

It  was  for  the  jury  to  determine,  from  all  thie  cirenm- 
stancei,  whether  this  was'  mere  idle  vaporihg  or  a  correct 
expression  of  the  defendant's  state  of  mind.     If  it  was  the 
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latter,  and  there  was  any  circumstance  from  which  they 
might  infer  that  the  deceased  was  one  of  the  persons  in* 
tended,  it  should  express  malice.  The  hill  of  exceptions 
contains  but  little  of  the  testimony,  but  from  that  little,  and 
the  instructions  given  to  the  jury  at  the  request  of  the  d^ 
fendant,  it  sufficiently  appears  that  he  provoked  the  <iiffi- 
culty  with  the  deceased,  and  that  the  defense  was,  that  he 
had  in  good  faith  endeavored  to  retire  from  the;  contest  be- 
fore firing  the  fatal  shot.  The  fact,  thus  appearing,  that 
within  three  hours,  or  thereabouts,  after  threatening  that 
he  would  kill  two  or  three  persons  in  that  town  that  nightj  . 

he  killed  the  deceased  in  a  difficulty  which  he  himself  pro^  ^ 

voked,  is  certainly  some  evidence  tending  to  show  that  he 
had  the  deceased  in  his  mind  at  the  time  he  nttered  the 
threats. 

Precisely  the  same  sort  of  general  indefinite  threats — 
threats  against  "two  or  three  men'' — ^that  were  proved;  in 
this  case,  were  proved  in  the  case  of  The  Stdte  v.  Barf  eld, 
7  Ired.   303,  for  the  purpose  of  showing  express  mklJc^^ 
and   the   defendant   was   convicted   of  murder.     T?he  'jiidg^ 
ment,  it  is  true,  was  reversed.  Tbut  not  becatise  the  eVidehce 
was  deemed  irrelevant  or  immaterial,  f6r  the  dourt  held  on 
the  contrary  that  it  was  material,  ii  from  it  and  other  cin 
camslances  the  jiiry  inferred  that  the  deceased  xVas  one  of 
the  persons  threatened  (p.  306).     The  truth  was,  however, 
that  all  the  circtlnistances  pi-oved  in  that  case  tiended  -^ry 
-itrongly  to  show  that  the  threats  which  were  mfede  morfe 
*han  a  month  before  the  homicide,  had  no  -reference  to  the  • 
'leceased ;   and   the   state's   attorney   expressly   admitted   in 
the  trial  that  the  deceased  was  not  one  of  the  persons  in- 
fended.     The    court,    notwithstanding    this    admission,    in- 
structed the  jury  that  the  evidence  in  regard  to  the  threats 
might  be  considered  in  determining  the  question  of  malice. 
This   instruction,  not  the  admission  of  the  testimony,  was 
!ield   to  be  error.   The   decision,   in  fact,   both   by   expres- 
sion  and   implication,  recognizes  a  doctrine .  that .  BeQXfXJ^  to 
me  entirelv   reasonable — that   in   order   to    render   threats 
material  to  the  isfsue  in  pi^ectttion  f6r  mutder,  it  is  not 
essential   that  the  deceased  shotild  be  actually '  named   iti 


58  .  JyONKEY  t'.  Cook.  [Sup.  Ct. 


Qplnlon  o£  4ihe  Cpurt — >Hawley,  J., 


[No.  1005.] 

OLIVER  LOKKEY  and  E.  R.  SMITH,  Appellants,  v. 
FRANK  COOK  et  al.,  Respondkwts, 

Mechanics'  LiBy  Law — Payments  to  Contractob — Rights  of  Sub-ook- 
Ti^CTOBS. — Ip  eoDBtrui^g  the  mecbanics.'  lien  law  (Stat.  1^5,  122)  : 
Held,  that  the  legislature  intended  to  give  sub-contractors  and  material 
men  direct  liens  upon  the  premises  for  the  value  of  their  labor  and  mate- 
rials, TegardlesB  of  payments  oh  the  i^rinclpal  contract  made  prior  to  the 
,  time  within  which  the  law  required  a  notice  of  their  claim  to  be  recorded. 
(Hunter  T.  'Truckee  Lodge,  14   Nev.   24,  affirmed.) 

Appeal  fi;om  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  district  court,  as  conclusions  of  law,  found  that  the 
defendants  Cook  and  Miller  were  justly  indebted  to  plain- 
tiffs in  the  sum,  of  two  thousand  seven  hundred  and  eiffhtv- 
four  dollars  and  sixteen  cents,  and  to  other  lien  claimants 
in  the  sum  of  one  hundred  and  sixty-three  dollars  and 
ijiinety-^ight  x^i).ts^  and  that  the  defendant,  the  Carson  Opera 
House  Association,  was,  at  the  time  this  suit  was  commenced, 
a;id  at. the  time  the  several  claims  of  lien  were  made,  and 
now  is,  indebted  to  defendants  Cook  and  Miller  in  the  sum 
of  one  thousand  four  hundred  and  seven  dollars  and  sev- 
enty-thyee  cents.  The  court  further  found  tliat  the  plain- 
tiffs and  the  other  claimants  had  each  a  valid  lien  against 
the  Carson  Opera  House  building,  but  not  to  the  full  extent 
of  their  several  claims,  but  pro  rata  only,  and  to  the  extent 
of  the  sum  of  money  due  from  the  Opera  House  Association 
to  Cook  a:pd  Miller,  the  contractors, 

Lewis  &  Deal,  for  Appellants. 

r  I 

B.  M,  Clarke,  for  Respondents, 

By  the  Court,  Hawley,  J. : 

A  majority  of  the  members  of  this  court,  in  Hunter  v, 
Truckee  Lodge,  L  0.  ,0.  F.  (14  Nev.  25),  after  a  thorough 
consideration  of  the  question  involved  in  this  case,  in  con- 
stoui^g  tba  xnechanics'  li^  law  of  th^s  State,  decided  that 
the  legislature  "intended  to  give  sub-contractors  end  ma- 
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terial  men  direct  liens  upon  th^  preo^ises*  f of  the  y^luQ .  of 

their  labor  and  materials,   regardless  of  payments  on  .1;lie  \ 

principal  contract  made  prior  to  tte  time  within  which  the 

law  requires  a  notice  of  their  claim  to  be  recorded." 

Prom  this  opinion  it  follows  that  appellaiits  had  a  valid 
lien  against  the  premises  described  in  the  complaint  for  the 
full  amount  of  the  indebtedness  proved  at  the  trial. 

The  judgment  and  decree  appealed  from,  in  so  far  as  the 
court  refused  to  allow  a  lien  for  aiiy  greater  'sum  than  was 
owing  by  the  Carson  Opera  House  Association  to  Cook  and 
ililler,  the  contractors,  are  •  reversed,  and  the  district  court 
is  hereby  directed  to  enter  a  judgment  and  decree  in  favor  '^ 

of  appellants  for  this  full  amount  of  their  claim  as  proved 
at  the  triaL  .  ^ 


INo.  1013.1 

W.  T.  BURNS  BT  Ai,.,  Appellaistts,  v:  W.  A.  RODEFER 

ET  At.,  ilESPONniTrrs. 

BrtiL  OF  Ezca^noxs-^tbiiti  doN^iNiriNa  Hai^ibbb  In^  'Cobtae.-*'BMi  that 
tbe  ^noral  qrder  of  tha  couvt  eoptlniiing  '*«n  matters  in.  <coiirt  not  ,^i9- 
poaed  of  untU  the  next  term,"  4id  not  extend  the  time  for  'settling  and. 
stgnlng  a  bill  of  exceptions. 

Bill  or  Bxcbpvions — ^Waiiiv  nvnt  bb  8«t«um>  akb  6i<»csD.~>Undei^  the 
statate  (Civ.  Prac.  Alt.,  sec.  190.  et  «tf9.),a  hi)l  of  exoeptioss,  |a  qfdhr  to 
be  arailable  on  motion  for  a  new  trial,  or  o^  appeal  from  ^be  Judgment, 
In  a  civil  case,  must  be  redaeed  to  writing  and  settled  *by  the  Judge,  at 
or  ttefore  the  <^aclusion^''<if' the  trial.   '       ' 

lOBM — ^Adxouikment  OF  iTvbm-— rXhebUl  ,of  ez<^ptiops  can  not  be  re^vced 
to  writing  and  settled  after  the  adjournment  of  the  term  at  which  the 
Judgment  Is  rendered,  if  there  is  no  order  of  the  court  made  at  such 
term  extending  the  ttme  therefor. 

XoxsuiT — Whek  OaAVTBD.r^A  npnsqit  can; only:  be  ;graiit^d  qpon  the  grounds 
■tated  in  the  statute  and  In  the  manner  therein  provided. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County.  The  facts  are  stated  iu^  the 
opinion.  ; 

Bonni field  and  Grass,. iovj^pipeWsiiitB.  j.   ,, 

Geo,  G.  Berry  and  R.  M,  Clarke,  for  Respondents. 
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By  the  Court,  Leonard,  J. : 

The  judgment  contained  in  the  judgment  roll  recites  that^ 
this  case  came  on  for  trial  on  the  seventh  day  of  April,  1879,, 
at  the  February  term.  A  jury  of  twelve  persons  was  im- 
paneled and  sworn  to  try  the  cause,  and  witnesses  for  the 
plaintiffs  were  sworn  and  examined.  Thereafter,  on  motion^ 
all  the  evidence  offered  and  admitted  for  plaintiffs  was 
struck  out.  The  jury  were  then  instructed  by  the  court, 
when  they  retired  to  consider  their,  verdict,  and  subse- 
quently found  a  verdict  for  the  defendants.  Thereupon  the 
following  judgment  was  entered:  "Wherefore,  by  virtue  of 
the  law,  and  by  reason  of  the  premises,  it  is  ordered,  ad- 
judged, and  decreed,  by  the  court,  that  the  plaintiffs  take 
nothing  by  their  action,  and  go  hence,  without  day,  and 
that  defendants  recover  from  the  plaintiffs  their  costs  and 
disbursements  incurred  and  expended  in  this  action, 
amounting  to  the  sum  of  nine  hundred  and  seventy-one 
doUai's  and  peventyrfive  cents. 
'  "Judgment  rendered  April  12y  1879." 

No  statement  on  motion  for  a  new  trial,  or  on  appeal,, 
was  filed ;  but  on  the  aixth  day  of  January,  1880,  aj^id  after 
several  terms  of  the  district  court  had  passed,  a  so-called 
bill  of  exceptions  was  presented  to  the  judge  by  appellaiitSy 
to  be  settled  and  signed.  Beepondenis  objected  to  ita 
settlement  at  that  time,  on  the  gro^und,  that  it  was  presented 
"too  late;''  and  declined  to  propose  amendments  thereto. 
Xo  order  was  ever  made  by ,  the  court  or  judge  thereof  ex- 
tending the  time  for  presenting  or  settling  a  bill  of  exeepH 
tionSj  but'  at  the  February  and  June  terms  of  sftid  court  for 
1879,  it  was  ordered  that,  "all  matters  ,iu  court  not  disposed 
of;  be,  and  the  same  are,  oontinned"  till  next  term.'' 

The  judge  appended  to  the  so-called  bill  of  exceptions, 
the  following  certificate :  "I  hereby  certify  that,  all  the  ex- 
ceptions that  are  settled  herein  were  taken  at  the  trial 
of  said  cause;  and  at  the  time  the  same  were  taken,  tih^  ex- 
ceptions and  the  points  of  the  exceptions  were  noted  by  the 
judge;  and  that  all  of  said  exceptions  and  thb  points  of  the 
exceptions  were  taken  down  by  the  clerk  of  said  court,  under 
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the  direction  of  the  judge  thereof;  and  that  all  the  evidence 
that  was  given  iipon  the  said  tri^l,  and  said  exceptions  and 
points  thereof,  were  taken  down  by  a  reporter  dujy  ap- 
pointed and  sworn  to  report  the  evidence  and  proceedings 
in  said  case;  aod  that  said  reporter  transcribed  said  evi- 
dence and  notes  of  exceptions  and  points  thereof,  to  writing, 
and  such  writing  is  now  on  file  in  the  said  clerk's  office,  and 
reference  is  made  bj  the  judge  to  his  said  notes  aipid.  to.the 
minutes  so  majde  by  the  clerk,  and  to  the  writing  so  tran- 
acribed  by  said  reporter,  in  settliiig  and  signing  this  bill  of 
exceptions.  I  further  certify  that  the  foregoing  bill  of  ex- 
ceptions is  correct;  that  the  s^ime  is  settled,  allowed,  and  /^ 
signed  by  the  judge  of  said  court,,  this  twenty-fourth  ^ay  of 
January,  1880."                                                                                                  '^ 

This  appeal,  was  tfidcen  from  the  judgment,  on  the  day  last 
mentioned  in  the  certificate  above  set  put 

In  proper  time,  and  upon  l^al  notice,  respondents  moved 
this  oourt  to  strike  out  the  bill  of  exceptions  contained  in 
the  transcript,  on  the  ground  that  the  same  was  settled  and 
signed  by  the  judge  who  .tried  the  cause,  after  the  ajdjo^irn; 
ment  of  the  term  at  which  the  same  was  tried,  and  no  prder 
of  court  was  made  extending  the,  timje  to  sign  and  settle  sa^d 

bill  of  exceptions. 
We  think  the  motion  to  strike  put ipiust  be. gra^nted. 

It  is  plain  that  the  general  order  continuipg  "all  masters 
in  court  not  disposed  .of  until  the  next  term,''  did  ^ot  ex- 
tend the  time  for  settling  and  signing  the  bill  of  e;tceptions, 
and  that  it  would  not  have  had  such  effect,,  if  it  had  been 
made  at  and  before  the  exid  of  eyery  term,  between  the  ren- 
dition of  judgpient  and  the  twenty-fourth  day  of  January, 
1880.  With  the  sam/B  propriety  it  could  be  claimed  that, 
such  an  order  would  e?;tend  the  tim^  frpjpa,  term  to  term,  for 
moving  to  set  aside  judgpients  by  default,  in  cases  where 
the  defendants  were  personally  served  y^ith  8ummonj3,  al- 
though the  court's  jurisdiction  was  not.  saved  by  any  proper 
proceediiigs  instituted  during  the  tjarpa,  at  which; the  ;ju4g- 
ments  were  render.^d.  The  majority  of  the  court  are  of 
opinion  that,  .under. tbfi  .9ta,tu,te  (Civ.  Pi;ao.  Act,, pep..  190^  et 
«cg.),  a  bill  of  e:^cepti9fnSy  in  order  tOjbe  available  on,.n:v^tiQ;i 
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for  a  new  trial,  or  on  appeal  from  the  judgment,  in  a  civil 
case,  must  be  reduced  to  writing  and  settled'  by  the  judge^ 
at  or  before  the  conclusion  of  the  trial,  and  that  if 'it  is  not 
thus  reduced  to  writing  and  settled  "at  the  time,"  it  can 
not  be'  brought  before  this  court  for  rei^iew,  except  by  a 
statement  settled  in  the  mod6  provided  in  section '19*7;  and 
we  are  unanimously  of  opinion  that  it  can  hot  be  reduced 
to  writing  and  settled  after  the  adjournment  of  the  term  in 
which  the  judgment  is  rendered,  if  there  is  no 'order  of  the 
court  made  at  such  term,  extending  the  tim[e  therrefor.  Sudi 
a  proceeding  is  against  the  evident  intent  of  the  legislature  ; 
it  is  not  sustained  by  authority,  and  to  uphold  it,  if  that 
Were  possible  under  the  statute,  would  be  to  encourage  loose 
practice,  which  would  lead  to  uncertainty,  if  nothing  worse. 
In  a  majority  of  cases,  it  is  not  only  necessary  to  state  the 
points  of  exception,  but  also  so  much  of  the  evidence  as  is 
necessary  to  explain  them.  When  that  is  the  case,  it  is  es- 
pecially important  that,  the  whole  be  correctly  stated,'  and 
so  written  down  in  permanent  form;  which  can  never  "be 
done  a^  well  as  at  the  time,  when  all  parties  are  present, 
and  the  facts  are  fresh  in  the  raind.  The"  judge,  or  clerk, 
or  counsel  may  misunderstand  or  misstate  the  points  of  ex- 
ception; hence  the  statutory  provision  that,  "when  deliv- 
ered in  writing,  or  written  down  by  the  clerk,  it  shall,  be 
made  conformable  to  the  truth,  or  be  at  the  time  corrected 
until  it  is  so  made  conformable.**  The  case  of  Lobdell  v. 
Hall,  3  Nev.  623,  is  not  in  conflict  with  Qur  opinion.  The 
language  of  courts  must  bef  considered  in  connection  with 
the  facts  of  the  case  wherein  it  is  used.'  In  the  Case  referred 
to  the  court  said :  "If  there  is  an  entire  failure  to  make  anv 
note  of  an  exception  taken,  either  by  the  judge  or  his  clerk, 
and  the  term  of  court  expires  at  which  the  case  wils  tried 
arid  judgment  rendered,  we  do  not'  see  by  what  authority 
the  judge  could  afterwards  settle  or  make  a  bill  of  excep- 
tions showing  the  facts." 

Upon  the  facts  the  court  was  not  obliged  to  go  further  o^ 
say  more,  in  order  to  sustain  its  conclusion.  But  there 
is  nothing  in  the  opinion  giving  encouragement  to  the  claim 
of  appellants  here.    The  so-called  bill '  of  exceptionfl  Bot 
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having  been  settled  and  signed,  and  thus  made  a  part  of  the 
record  within  the  time  provided  by  Ww,  the  motioA  to  striie 
it  out  is  granted.  We  have  before  ns,  then,  'thie' judgment 
roll  only. 

If  the  court  erred  in  striking  put  plaintiff's  evidence,  as 
it  is  claimed,  still  we  have  no  knowledge  that  such  i<i  the 
ease.  It  might  have  been  admitted  against  the' dbjeclions 
uf  defendants  as  incqmpetent  oj^d  irrelevant,  and  it  Wy 
have  been  struck  out  afterwaixls  for  the  best  ^of. reasons.  It 
is  enough  to  say  that,  there  is  nothing  before  us,  Showing 
error,  and  every  presumption  is  iuj  faypr  of  tl^e  court's  ac- 
tion.    It  appears  that  the  «ourt  instructed  the  jury >  bi»t  we  pf 

can  not  know  the  nature  of  the  instrtictions,  or  that  they  'I 

»rere  objected  to  by  plaintiffs.  ^ 

It  is  said  that,  at  most,  tlie  court  should  have'  granted  a 
nonsuit 

The  plaintiffs  might  have  asked  for  a  nonsuit,  after  their 
evidence  was' strock  out  (Civil  Pr.  Act,  sec.  151;  Hancock 
Ditch  Co.  V.  Bradford,  13  Cal.  637;  Ord  v.'  Chester-IS  Cal. 
n) ;  and  the  court  might  have  panted  one,  also,  upon  mo- 
uon  of  the  defendants.  But  it  does  not  appear  from  the 
Judgment  roll  that,  either  party  asked  for  a  nonsuit,  or  that 
either  objected  to  a  submission  of  the  case  to  the  jury.'  A 
nonsuit  cannot  be  granted  except- upon  grounds  >ste|te.d  in 
the  statute  and  as  therein' provided.  '  It  could  D^t  l^v0,beaTi 
granted  under  the  -fifih  subdivision  'of  isee.tlion  151,  except 
iipon  motion  of  the  defendaaits.  It  »could.  not  hate  been  oi^- 
dered  under  the  f<n&rih;  because  i  plaintiffs  did  not  afcaadon 
their  case,  or  under  the  thnrd,  because-  tfcey  appeared,  pr 
^mder  the  second,  b^auae  defendant*  did  n6t.  give  their 
^tten  consent.  .r  ; 

It  is,  therefore,  .difficult  to  perceive  what  other ^  course 
^♦uld  have  been  pursued,  but  to  aubtnit  the  case  to  the  jury. 
Besides,  had  the  case  .been  Withdrajwn  from'. the  jury^  the 
•'Sine  result  must  hare  followed-;  the  sbme  judgment  rwould 
hare  been  entiredy  for  upon  the /pleading,  'l3m  cktfend^nts 
^m  entitle  to  tlie  judgment  ndnd^red. 
The  judgment  is  afiSwied.  ' '^  —   '         ^ 


SA  Stat^of  Nevada  v.  Foley.  [Sup.  Ot. 


I 


Axgumeat  for  AppeUaots. 


f         « 


.  .         .  [1006.1 

THE  STATE  OF  NEVADA,  Respondent,  v.  JAMES 
FOLEY  AND  iSEORGE  TRACY,  Appellants. 

Pabdok — ^TFECT  OF. — A  fall  and  unconditional  pardon  of  an  offense  remoTes 
all  disabilities  testiltlng  from  the  eonylctfon  thereof. 

IDBH — At»PLICATIOK   VPB    PABDOIT — NOfTICB   Off    IHTSNYlOM. — No   DOtioe   Of    in- 

t^tlon  to  apply  for  a  pardon  is  required  by  the  law  of  California  when 
the  term  of  imprisonment  Is  completed. 

Pabdon — ^ArrsB  Bxpibation  or  Tbiim. — A  pardon  may  be  granted  after  tbe 
prisoner  baA  suffered  the  entire  puntehmeiit  to  which  he  hM  been  con- 
densed. 

IDBH^— Only  Applus  to  OFJFENam  it  Rbcitbs. — Where  a  prisoner  haa  been 
convicted  of  two  distinct  felonies  and  a  pardon  Is  grantM  veeitins  only 
one  of  the  offenses :  Held,  that  the  pardon  did  not  i^pply  to  any  offeose 
except  the  one  which  it  recites. 

INCOMPXTBNCT  OP  WITNESS — INFAMOUS  CRIMB  IN  ANOTHBB  BTATB. — ^A  per- 
son convicted  of  an  infamous  offense  in  the 'courts  of  another  state  Is 
rendered  Inoompetent  to  testify  at  a  witness  in  a  criminal  yroeoedfag  in 
this  state. 

Appeal  from  the  District  Court  of  the  First  Judicial 
Pistrict,  Storey  Qounly. 

The  facta  are  stated  in  the  opinion. 

•    B.  jff.  Taylor,  for  Appellants : 

I.  Ill  order  to  render  a  pardon  valid,  it  mnst  express  with 
aocuraoy'  tbe  crime  intended  to  be  forgiv^L  (4  Blaek. 
Com.  400;  2  Hawk.  P.  O.  533;  Stiide  v.  Leah,  5  Ini  850; 
8t(rie  r.  Mclfdvm,  1  Jones  (K  C.)  L.  1.) 

-  And  the  eftct  of  a  pardon  is  to  protect  from  punishment 
the  criminal  for  the  oflFense  pardoned,  but  for  no  other. 
{State  Y.  Richa/rd$on,  18  Ala.  Ill ;  Perkins  v.  Stevens,  24r 
Pick.  278.) 

Her,e  there  were  twio  convictions  fc^rtwo  sepanite  felonies^ 
only  one  of  which  was  included  in  the  att^npted  pardon. 

II.  A  pardon  is  an  act  of  grace,  proceeding  from  tho 
power  intrusted  with  tfa^  execution  of  die  laws,  which  -  ex- 
empts tb^  ittdividttal  on  whom  it  is  bestowed  from  the  pun- 
ishment the  law  inflicts  ifbr  <a  .  erim^  nhe  ha^  eommitted. 
( Ufdted  States  v.  Wilson,  T  Pet  160. )      i 

III.  The  constitution  of  California  empowers  the  gover- 
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nor  of  that  state  to  pardon  only  "in  accordance  with  law." 
(1  HittelFs  Code,  p.  51,  sec.  13,  Art.  V. ;  State  v,  Durming, 
9  Ind.  22.)  The  governor  has  by  law  no  power  to  piardon 
after  the  term  of  imprisonment  has  elapsed.  (2  Hittell's 
Code,  pp.  14417,  14421,  14422;  State  v.  Mclntire,  1  Jones 
(X.  C.)  L.  1.)  . 

IV.  Restoration  to  citizenship  does  not  restore  the  qnali' 
fication  of  a  party  to  be  a  witness.  {People  v.  Botten,  43 
Cal.  439;  Blanc  v.  Rogers,  49  Id.  16.) 

M.  A  .Murphy,  Attorney^en^ral,  for  Bespondent: 

*  *  • 

I.  The  Governor  of  the  iState  of  California  has  the  power 
to  grant  pardons  and  restore  citizenship.  (Const.  Cal.,  sec. 
13,  Art  v.;  HittelFs  Codes,  sec.  14417;  Stat,  of  Cal. 
1867-8,  111,)  '     ' 

II.  The  effect  of  a  pardon,  although  granted  after  the 
convict  had  suffered  the  entire  punishment  awarded  against 
him,  was  to  remove  the  common  law  disability  of  iAfeompe- 
tency  to  testify  as  a  witness.  {State  v.  Bldisdell,  33  N.  H. 
388 ;  1  Greenl.  on  Ev.,  sec.  ^77 ;  .2  Wheeler  Crim.  Cases  454, 
45itf ;  People  v,  Pease^  S  Johns.  Cases,  333.)     ' 

III.  The  effect  of  a  pardon  is  to  acquit  the  offender  of  all 
the  penalties  annexed  to. the  conviction,  and  to  give  him 
needed  credit  and  capacity.  {People  v.  Pease,  3  Johns. 
Cases,  333;  Wpod  v.  Fitzgerald,  3  Oregon, '568 ;  /n  re  Dem- 
ing,  10  Johns.  232 ;  State  v.  Baptiste,  ^6  La.  Ari.  (Rehear- 
ing) 136;  Ex  parte  Hunt.  5  Eng.  (Ark.)  284;  1  Greenl.  on 
Ev.,  sec.' 377.) 

IV.  A  pardon  restores  the  competency  of  a  person  who 
has  been  restored,  whether  he  has  been  restored  to  citizeii- 
ship  or  not.    (J^arhorougtY,  The  ^tate,  41  Ala.  405.) 

V-  The  question  of  the  validity  of  this  pardon,  for  rea- 
sons no*  appearing  upon  the  face  of  the  pardon,  can  jaot  be 
raised  by  the  defendants  in  this  action.  (  Hester  v.  The 
Commonwealth,  85  ^a.  St.  154.) 

By  the  Ocmrt^  Bbatt y,  0-  J. :  . 

At  1^  trial  of  this  case  in  th^  disttid;  cotsri,  the  state 

called,  among  other  witnesses,  one  Charles  E.  Roper.     The 
Ncv.  Vol.  XV.— 6. 
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(lefeudj^pts,  obj^ctied  to  the  conipet|^ncy  of  this  witness  on 
the  ground  that  he  was  a  convicted  felon,  and  to  support 
their,  gbjection,  offered,  together  with  his  own  admisslous, 
diijl/y.  authenticated  xiecords  af  the  coyrts  of  California,  from 
which  it  appealed  that  he.  had  been  jC^onyicted  i?i.  that  state 
of  two  distinct  offenses — grand  larceny  in  Butte  county,  in 
1873,  and  burglary  ii^  the  second  degree  in  Alameda  pounty. 
iu;  18,77,  and  thei:eupon  sentenced  to  iipprisonment  in  tlie 
State  Prison.  No  objection, was, made  to  this  evidence;  and 
it  seems  to  have  been  conceded  at  the  trial,  as  it  has  been 
in  the  argument  hete,  that  it  was  sui&eien.t  to  disqualify  \the 
witness  unless  his  competency  wa^  restored  by  a  .j^ardoxi,  of 
which  th^  following  is  a  copy/. 

**State  of  Cali^Qrnia,  Executive  Department:  Whereas, 
at  the  April  term,  a.  d.  1877,  of  the  county  coijrt.  held  in 
and  for  the  county  ^f  Alameda,  in  said  state,  Charles  An- 
derson''  (which  Eoper  admitted  to  have  been  .his  then'  alias) 
''w^s,  tried  and  convicted  of  the  crime  of  burglary^  second 
degree,  and  sentenced  to.  undergo  an  imprisonment  in  the 
state  prison  for  the  term ,-9f  two.years ; 

"And,  whereas,  the  said  'Charles  Anderson  was  dis- 
charged from  the  prison  on  the  fifth  day  of  January,  a.  d. 
1879,  without  being  pardoned;  *  '  j 

"And,  whereas,  the  testimony  of  the  said"  Charles  Ander- 
son is  represented  to  be  ijiqcessary  to  the  ends  of  justice  in 
cases  now  pending  in  the  courts  of  justice  of  the  State  of 
JNevada;  ,    . 

*'And^  whereas,  an  unpardoned  felon  is  not  permitted  b^- 
the  laws  of  said  state  to  testify  in  the  courts  of,  justice 
thereof ; 

"Now,  therefore,  by  virtue  of  the  authority  in  me  vested 
by  the  constitution  and  laws  of  this  state,  I  'William  Irwin, 
Governor  of  th^  State  of  California,  do  hereby  pardon  tlie 
said  Charles  Anderson,  and  order  that  he  be  restor^  to 
citizenship.    Witness  my  hand  an^  the  gfjcat  seal,  etc.^' 

To  the  admission  of  this  paper  counsel  for  defendants  ob- 
jected upon  various  grounds  to 'be  more  pmitiduWIiy  .Hotted 
lier^after.     But  .the;^urt  pyerjiulf^d  the  obieptiopj^;  .^d,Ji^f- 


.;..  /    /.  / 
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iiigi»£4]KlQpiiuon,  tta  wifacjii&r^  ibatftfae  paiidon  wieia^iifBcieBt; 
to  restore  i^e.ooinpetsiiey  ofiithet  mtneas,  ^eranitted  kitn  to 
tedii(2F:>  m9;tbvtai  iaote  againstjithfiidefclidiin^ -liha  .^ii^]^^ 
tlieT(m|>e»  :x»ii!vi«tad  of:  ^e  .eriipe)  of •  ibm^ajr^y :  and ,  seatencedi 
tc^tfe.tflaterprtfQOBb')/ »  •  ::   <■•  ,.-.:•'.   •.•  -...^    'i 

Having  ajlpaaledifiroin itlie  judgment^  they  asfei^  aaiertor^i 
t^ier^Un^  <xfijAe)di8ttl0t  jtdgJB  in  favor  of  the  odm^etolcy 


.'  ■ » 


Aamxam^,i63t^  the^ptesent^  aa^  has'ibeen : done: thnonghorat 
tiie'aiswto^B^ii  ^b«it  [a  pexeon,  oo^vieted  of  ah:  infaikiow  affeuse 
ia  tiieintpniiis  o£)anothet'atate'  ia  thereby  liexklcred' inooinpfi^  ^ 

ttalb  io  lesti^  aai  ai'vriiileasjifliia  oiiininal  |nroqedding'  in-thitf  0 

8t4tjQ^  woT/are  isalisfiid  that.th^.idialfarict!  jodger  ened^  mii  hif  'i 

«v^!!nllingi(fA«  .ob|j«cibionfi;«toiliti]kefiivdii]^i6n..m  ^b>vid^ibe>'afi  N 

the  -paridolft :  libove.  igvante^,  I  but  in.  Holdictig  •  that  its*  ^elBeeb  w«u 
to  remore.ibe  i(MBiaQqneitce,^hot;''oid7>.of.  tiro  conniiction^  an<ib 
jttdgvieBit'wbicbiifc  iceditea^  >biit.  ilao  the  efieeti; of i another  an<£ 
diadnott  ctevictmi  jaadiaenteotoe  <lo  rwhick  it  makes  iio  aort 
of. nJanaDO^''  . '<u  . -■..  ,«•  •       •■•  »'\^ 

Th0:firpe9ifio«.^jeotioja9AlO'  tUe  admiasiQaai  ofi  ;the<  pardon  iii 
e^deaqt^'tv^ene,- iu«ikbpftaaM:<  •  .>/:'.'>•'.(      m 

L  That  a  par  dm.  haa.iio  effeot  i  beyond 'rriteiqngi  ltd  lobjeAfc^ 
£rom  thaipwaishmeiitex^resaly  iibpoaed  bj^'the-ieeiilteiioe  of> 
the omftt,i and 'aoBAequently  that  it  dbe& noit  TestoFO] hisieom-r] 
peteaM])r.a^a^itnes&f>':.  •.    .  V  .>. 

2.  That  fiQid'auppoaedj.paisdonf.w^iToid^bepanse  ilb^did' 
n^t  appear.dfrom.  an^  of;itoi9feoi)ia]ajthat  the  !iioticB>  o£  intent 
tion  to  apply  for  it,  requited  by.ttheilal'Paielf 'Qalif(Kmiay<ha<l< 

3«' That. life  ^ao  void!  beoauae  it  appeared  ito^bave'beeiaL 
granted  after. (the  eipidfatum.  ,of  ;t2ie..^nyict's  term  of  imf<: 

priaoiuaaeiiit.iii  •     '    t .  m  i-  •      .:  .  i-  .:  i'' 

Tha$eoh}ei^i^iiiaiwerep»perly.qyferriikd*' M   .  . 

As  .<to  the! .fir^t^  the* auflii^ri ties  laHe  !nnifoiiinrtD>'the  eS^i 

thatiE  iuUt>%^d.ppi;^dit^anal:  pardon  of  aAKZ^ffehtohDtnaVes*. 

all   disabiUtiifis  t.veeiiiti^  .ffom/ool^yietidn    thereof.     The 

cases  Qit&d  )by.;4pp0ll4nta  Smacippott.O'f  this  ^jec^tibn,  06  far\ 

fl».U)ejjafe)eii»*p<>ii^t|iitte.agiiinat  tiiiini#i;  ^^.!  '»l  ,  .d;  -•.  •.-..!.- 

In  Slate  v.  Richardson,  18  Ala.  109^  it  was  held  that  a 
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perscm  oondemned  to  fincf  and  imprisonment,  and  released 
by  the-  pardoning  power  from:  the  imprisonment,  is  not 
thereby  discharged  of  the 'fine.  In  other  words,  it  was  held 
in  ^at  case  that,  by  the  express  terms  of  the  pardon  in 
question,  it  was  the  intention  of  the  execatire  to  remit  a 
part  only  of  the  penalties  that  had  been  imposed^ 

In  Perkins  v.  Stevens,  24  Pick.  277,  the  same  thixig  was 
decided.  The  court  say,  p.  278 :  "The  c<»iviction  of  the 
witness  rendered  him  incompetent  *  A  genercU  pardon  would 
imquesiionably  restore  hds  competency/'  But  they  show  that 
the  pardon  relied  on  was  not,  and  was  nt>t  iiitended  to 
be,  a  general  pardon.  The  form  adopted  by  the  executSre 
of  Massachnsetts  in  pardoning  an:  oflfense  was:  '  ^We  grant 
unto  him,  the  said  A.  B.,  a  full  pardon  of  hi9  said  offense, 
and  restore  him  to  the  rights  and  pririleges  whidi  he  for- 
feited by  the  conviction  aforesaid,''  but.  in  the  case  then  be- 
fore the  court  the  executire  had  merely,  during  the  execu- 
tion of  the  sentenbe  upon  the  witness,  remitted  to  him 
^'the  residue  of  the  punishment  he  was  sentenced  to  endtu^," 
The  question  iil  that  case  indeed  was  not  the-  intention  of 
the  Executive,  but  rather  as  to  hig  auttiority  to  limit  the 
effect  of  thi»:  pardon,  and  tiiis  was  the  point  principally  dis- 
cussed, the  conclusioii  of  the  court  being,  iiiat  die:  power  to 
pardon  ^'necessarily  includes  the  letoer  power  'of  remission 
and  commutation.  If  the  whole  offense  may  be  pardoned, 
a  fortiori,  a.  part  of  the  punishment' may  be^r^mitt^,  or  the 
sentence  conoimnted:  If  an  absolute  pardon-  may  1)0  gneoited^ 
of  course  a  conditional  one  may  be.'*  .   »   /   ,    . 

In  People  v.  Bowen,  43  Cal.  439,  and  Blanc  v.  Sogers,  49 
Id.  15,  u  similar  queatioii  was  involved  and  similar  views 
were  expressed;  In  the -first  case  (p.  442)  the  coui*t  say:- 
^'The  governor  might  have  pardoned  Davis  had  he  seen  fife- 
he  was  not  the  less  the  subject  of -the  executt^ve^  power  in  that 
respect  because  he  had  already  suffered*  the  punishment  4d- 
ju^d  for  his  crime.  (2  Wheeler  C.  0.  451). '  Had  he  done 
so  there  is  no  doubt  that  his  cofnpetsncy  as  a  witness  would 
have  been  (hereby  restored/'  But  they  held  that  he  had  not 
done  so — ^that  he  had  neithet*  pardoned  nor  kitetided  to  pai^* 
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don  the  witness,  but  had  attempted  the  impossible  feat  of  re- 
storing his  eompetencj  without  pardoning  the  offense. 

From  this  view  of  the  cases  cited  by  appeillf^its,  it 
will  be  seen  that  they  are  in  perfect  harmony  with  bU  the 
antborities  as  to  the  proposition  that  the  effect  of.  a  full 
pardon  ''is  to  make  the  ofien<der  a  new  man ;  to  acquit  him 
of  all  corporal  penalties  and  forfeitures  anneixed  to  the 
offense  for  which  he  obtnins  his  pardon^  and  not  $o  much  to 
restore  his  former^  as  to  give  him  a  new  credit  and  capac- 
ity/'^ (4  Black.  Com.  402 ;  see,  also,  1  QreenL  Ev.,  sec.  377  y 
People  V.  Pease,  3  Jc^na  Cas.  833 ;  Wood  v.  Fitzgerald,  3  Or. 
568  ;  In  re  Denting,  10  Johns.  232;  State  v.  Haptiste,  26  I^. 
An.  136 ;  Ex  parit  Hwvt,  5:Eng.  (Ark.)  284;  Hester  y.  Cornr 
monwealth,  85  Pa.  St  154;  2  Hawk.  P.  C»i647,  and  cases 
there  cited;  1  Phia  Ev.  21;  1  Gilb.  Ev.  2$9.)  . 

As  to  the  second  point.  No  notice  of  intention  to  apply 
for  a  pardon  is  required  by  the  law  of  Calif oirt^ia..  ^^hpn 
rhe  term  of  imprisonment  of  the  applicaixt^  is  withioi.teh 
days  of  its  expiration?^-  (2  Hitt.  Oodea^  sec,  14433|) ;  ^nd  a 
forliori,  we  should  say,  no  notice  would  be  reqqiried  when 
the  term  of  imprisonment  was  completed...  If  so,  there  wa3 
no  necessity  that  the  pardon  abonld  recite  the  ff^et  of  notice 
given  and  proved,  or  that,  it  should  be  established  by  proof 
aliunde.' 

As  to  the  third  ground  of-  objection:  It  i^  well  settled 
that  a  pardon  may  be  granted  after  the  oonviet  has  suffered 
the  entire  punishment  to  which  he  has  been  coz^deiiined, 
and  that  tlie  etffect,  in  such  case, ,  is  to  restore,  his  compe- 
tency as  a  witness.  (See.Peopte  v.  Bowen,  stipra;  ?  Wheel 
Crim.  Cas.  459;  State  v.  Blaiadel,  33  N,  H,  888;  1  GreenL 
Ev.,  sec.  377.) 

And  there  is  good  reason  why  this  should  be  so.,  There 
have  nndoubt^ly  been  cases^ — at  least  it  ief  easy  tQ  suppose 
a  case-^in  which  the  convict  has  been  proved  innocent. after 
the  completion  of  the  pilnishment.  prescribed  by  his  sen- 
t^ice.  It  would  be  a  reproach  to  the.  law  to  suppose  that 
mider  such  circfnmBtances  nothing  short  of  an  act  of  the 
legislature  (if  even  that  would  be  available  under  our  coxji- 
s^tution  or  the  constitution  of  Oaliforpia)  could  restore  him 
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td  ills  iitijnsHy  forfeited  privileges,..  Audi  if  ,thi^  ppyer  to 
pardon  ^fter  tlte  oompletioniof  tilie/pigiishj^CLient  ought  to 
exist  and  do^s  exist,  it  is  certaiui  thf^t  tb^re  iBj.qo  limit  to 
its  exerci-sfe  except*  the  discretion .  of  the  ,pfl?s9ix.»in...whoiii 
the  unrestricted  power  is  vested^  .,  The  -onlj^.  ri^^tricjbions 
upon  the  p^wen  of  the  Govenior  of  Califflri^a  .to  grajat  par- 
dons ar^,  that  it  does  not  extelad.toutho  arime.- of  .tr^^on  or  to 
casfes  of  impeachment,-  and -that' it  ioaij,  Qtijjy;  bQ  exercised 
after  conviction,  and  subject  to-.suoh  oit^^lations  .aa  ii:^aj  be 
preiscribed  hy  law  reibaiive  to  the  maimer, of >appljp^g  for  par- 
d&ns,  (Cotist.,  Art.  V.y  sete*  13.)  •  He^ce  it  follows  ttiat  not 
billy  under  thd  California  deoiflions,^but  .under  *ll..the  de- 
cisions, the  pbwer  to  grant  theipardanv^uadej,  considefa^ion 
is  Tin^wstionable.   '*.'/'' 

It  was  theiief^xre  prbpetly  adctiiitedf  ill;:0V^idpne^,  because 
it  snpplied"  part  of  the  "proof  ixecessai^  .to  .reato^^a  the.  com- 
petency of  the  witntess;  .f      I   '..•  i.     '      :  ,:-.:..,. 

*  Biit  it  "^as  not,  by; itself,  sufiScientsfc^r 'tbaAipvpoe^  The 
Vttness  had  been  convicted  of' two.  diatioQlii felonies,  and  as 
long  as  either  judgment  remained. unrevetsed, and  the  pffen3e 
nnpardotiod,  h^  was  intK}nipetent  to  teetiifyJ    <   •,   . 

\N'o\f,'  this  pardon,  no1;withflitaiidii^,its  xfia^ifeat  objiect 
was^to  Ynake  Boper  a  dompet^t  witness' iu' /the  courts  oi  this 
state,  can  not  be  held  to  apply  to  any  offense  except  the,  one 
which  it  'r^ites.'  Under  the  Oalifomia  dadidions,  above  re- 
ferred to  •  (People  r.  Bowen^  and  Blanc  v.  >JRx>gers\,  -  the 
"ord^f  that  be  restored  to  citizenship''  miiatbe  diatf^g^rded. 
If  Roper  was  pardonfed,  those  words  wer,e  atrperfluous.;  if  he 
Was  hot  pahloned,  they  were  nugatory.  .  The  eS^ct  of  the 
-pal^don  must  theref 6re  be  determined  by  .  i^eference  to  the 
preceding  clause — "do  hereby  pardon  the  sjiid  Charles 
Anderson" — considered  in  connection  '.with  the  preamble 
by  which  it  is  introduced.  So  consideitd^  it  muBt  be  held 
under  the  settled  rule  of  eonstruotion  applying  to  acts  of 
this  kind,  that  the  Governor  of  Galifdmia  int^ndinl  to  par- 
don the  offense  recited,  and  do  other,  and  that, .  ^  far  as 
the  pardon  may,  in  general  terms^  eomptrehetid  fOffens^a  not 
spefcified,  it  is  void.  <   /»  ^ 

This  was  the  common  law  rule* applied rto  pardona -granted 
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hy  the  kings"  of  England  whose  power  in  this  respect  was 
certainly  more  "aiiiple '  than  that  of  the  Governor  of  Califor- 
nia. They  could  grant  pardons  before  as  well  as  after  convic- 
tion, and  before  as. well  as  after  indictment.  But  although  it 
was  never  asserted  in  terms  that  tfcey  had  no  power  to  par- 
don a  man  of  all  felonies  in  general  without  describing  any 
one  particular  felony,  the  rule  of  constructing  pardons  had 
tlie  practical  effect  of  denying  the  existence  of  any  such 
power.  For  whenever  it  could  be  reasonably  intended  that 
the  king,  when  he  granted  a  pardon,  was  not  fully  apprised 
both  of  the  heinousness  of  the  crime,  and  also  how  far  the 
party  stood  convicted  thereof  upon  recoi'd,  the  pai*d6n  was 
held  void,  as  being  gained  by  imposition  upon  the  king. 
''And  upon  this  gi^ound  it  hafK  been  holden  that  if  one  be 
indicted  bv  these  words':  "^that  he  had  slain  a  man  fot*  hav- 
ing  sued  him  in  the  king^s  coiirt,'  and  the  king  make  him  a 
charter  of  all  manner  of*  felonies;  tJiis  charter ' shall  not  be 
allowed  because  it  shall  oe  intended  tbat  the  king  was  not 
acquainted  with  the  heinousness  pf  the  crime,  but  deceived 
in' his  grant.*'     ('Ifalvkins'  PI.  Crown,  c.  37,  sec,  8, -p.  533.) 

On  the  same  J)rinciple  it  was  held  that  a  pardon  of  a  par- 
ticular offense  after  attainder,  or  conviction  by  ver.dict,  was 
void  unless  it  recitfd  the  attainder  or  the  indictTUeUt  and 
conviction.     (Id.  534.) 

**Also  it  hath  been  questioned  whether  the  pardon  of  one 
who  13  barely  indicted  of  felony  be  good,  if  it  do  not  men- 
tion the  indictment.  But  this  hath  been  adjudged*  to  be 
helped  by  the  words  'dne  indicatus  sine  non,*'*'    (Id.  534.) 

The  same  author  (pp.  534-5)  denies  the  efficacy  in  his 
time  (1716)  of  a  general  pardon  '^of  all  felonies"  as  a  plea 
in  bar  to  an  indictment  found  after  the  granting  of  such, 
pardon.  But  however  this  may  be,  it  seems  to*  be  clear 
from  the  numerous  cases  and  precedents  cited  by  him,  that 
a  pardon  was  of  no  avail  after  conviction  unless  it  recited 
the  indictment  and  conviction.  And  if  this  was  the  com- 
mon law  rulq  it  is  still  the  rule,  for  it  has  not  been  changed 
by  the  legislature,  and  the  reasons  upon  which  it  stands 
are  as  strong  now  as  they  ever  were.  There  is  as  strong  a 
presumption  to-day   as   there   ever  was,   that  although   the 
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executive  might  think  a  man  worthy  of  being  restored  to 
civil  rights  who  Had  committed  one  offense  against  the  law, 
he  would  not  think  so  if  he  knew  that  he  w^as  an  habitual 
offender.  (See  further  upon  this  point,  4  Black  Com,  400; 
State  V.  LeaJc,  5  Ind.  359;  1  Chitty  Cr.  Law,  770;  State  v. 
Mclntire,  1  Jones  Law  (X.  C),  1.) 

If  it  be  claimed  that  the  pardon  of  a  later  oflfense  neces- 
sarily carries  with  it  the  pardon  of  earlier  offenses  of  thf 
same  character,  the  contrary  has  been  held  in  HatvJcins  v 
State,  1  Porter  (Ala.),  475,  and  in  State  v.  M'Carty,  1  Baj 
(S.  C),  334. 

It  follows  that  Roper  was  never  pardoned  of  the  offense 
of  grand  larceny  for  which  he  was  sent  to  the  California 
state  prison  from  Butte  county,  in  1873,  and  if  that  judg- 
ment had  the  effect  of  rendering  him  incompetent  to  testify 
in  our  courts,  the  appellants  must  be  granted  a  new  trial. 

But  does  a  conviction  in  one  state  disqualify  the  convict 
from  testifying  in  another  state  ?  It  was  conceded  in  the  ar- 
gument, and  we  have  thus  far  assumed,  that  it  does.  The 
question,  however,  is  vital  to  the  case,  and  we  should  not 
feel  justified  in  deciding  it  in  the  affirmative,  merely  because 
counsel  has  admitted  that  it  must  be  so  decided.  Mr.  Green- 
leaf  (1  Ev.,  sec.  376)  declares  that  the  weight  of.  modem 
opinion  is  the  other  way,  and  Mr.  Bishop  (1  Crim.  Law^ 
sec.  976)  takes  the  same  view.  There  is  but  one  case,  how- 
ever, which  supports  this  declaration  {^Commonwealth  v. 
Oreen,  1^  Mass.  539),  while  there  are  at  least  two  well  rea- 
soned and  more  recent  decisions  directly  to  the  contrary. 
The  first  of  these  {State  v,  Charidler,  3  Hawks,  393)  was  de- 
cided very  shortly  after  the  Massachusetts  case,  and  appar- 
ently without  any  knowledge  of  the  grounds  of  that  decision ; 
but  in  the  other  case  {Chase  v.  Blodgett,  10  K.  H.  22)  the 
grounds  of  the  decision  in  Commonwealth  v.  Oreen  are 
thoroughly  reviewed,  and  the  argument,  in  our  opinion, 
completely  overthrown.  There  is  a  reference  in  the  digest 
to  a  case  in  42  N.  Y.  Superior  Court  Reports,  where  the 
point  seems  to  have  been  held  as  it  was  in  Massachusetts. 
We  have  been  unable  to  procure  that  volume,  but  we  pre- 
sume it  adds  nothing  to  the  reasoning  of  the  court  in  Com-. 
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monwealth  v.  Green,  This  case  we  have  given  a  very  atten- 
tive consideration  without  being  at  all  convinced  by  it.  The 
court  adduces  a  number  of  reasons  in  support  of  its  conclu- 
sionsy  but  rests  upon  no  one  of  them  as  a  conclusive  ground 
of  decision. 

The  argument  to  which  most  weight  seems  to  be'  attached 
is,  that  a  state  will  not  enforce  the  penalty  of  a  crime  com- 
mitted beyond  its  jurisdiction,  and  the  denial  to  a  convict 
of  the  right  to  testify,  they  say,  is  a  part  of  his  punishment. 
This  argument  is  very  satisfactorily  met  and  entirely  refuted 
in  both  the'  Korth  Caroling  and  New  Hampshire  cases  above 
referred  to.     They  say,*  i'n  effect,    that    the    ground  upon 
which  a  convict  is  held  incompetent  to  testify  is,  that  there 
is  no  presumption  that  he  will  speak  the  truth;  he  is  ex- 
cluded, noli  for  the  pui'pbse  of  punishing  him,  but  for  the 
protection  of  the  party  against  whopa  he  offers  to  testify ;  if 
it  thereby  results  incidentally  that  he  is  subjected  to  humil- 
iation and  disgrace,'  this  is  an  inconvenience  which  it  is  en- 
tirely within  tbe  power  of  the  state  to  impose,  and  of  which 
he  has  no'more  right  to  complain,  than  an  atheist  had  to 
<?omplain  of  the  discredit  which  the  laws  of  many  countries 
formerlv  attached  to  his  oath.     Without  further  comment 
on  these  cases,   we  content   ourselves   with   saying  that,  in 
our  opinion,  the  weight  of  authority  and  the  soundest  rea- 
sons support  the  doctrine  that  a  person  convicted  of  an  in- 
famous crime  in  another  state  is  thereby  rendered  incompe- 
tent to  testify  in  our  courts. 

It  may  be  that  the  tendency  of  enlightened  opinion  and 
of  recent  legislation  in  other  states  and  countries  is  against 
the  rule  which  absolutely  excludes  the  testimony  of  a  con- 
vict ;  it  may  be  that  it  is  an  unwise  and  impolitic  rule,  but 
it  is  unquestionably  the  law  of  this  state.  Not  only  is  the 
common  law  unaltered  by  statute  in  this  particular,  but  in 
civil  practice  it  is  expressly  reaffirmed.  (Comp.  L.  1441.) 
Thifl  shows  that  the  l^slature  approves  the  policy  of  the 
common  law  rule,  and  we  can  not  hold  that  it  is  less  essen- 
tial  in  criminal  than  in  civil  cases;  we  feel  bound,  on  the 
contrary,  to  maintain  it  as  strictly  in  one  class  of  cases  as 
in  tbe  other. 
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The  common  law  rule,  in  substai^e  is,  that  when  it  Uas 
been  shown  by  evidence  which  imports  yerity^^.  that  a  man 
has  been ; adjudged  guilty  of  an.infamo]us  crime  he  is  no 
longer  \^orthy  of  belief,  and  no.  man's  life  or  liberty,  or 
property  is  to  be  affected  by  his  oath.  In  Eijglaixd,,  the 
country  from  which  we  have  received  the jcommon  law,  it  is 
true  that  a  foreign  conviction  did  not  disqualify  a  pprson 
from  testif^^Bff,  but  the  reason  of  this  Ayas,  that  the  record 
of  his  conviction  was  not  conclusive  evidence  of  the  fact  in 
an  English  court.  Under  the  constitution  sAd  laws  of  the 
United  States,  however,  the  public  actp  and  records  of  each 
sta^p,  when  properly  authenticatecjj,  are  entitled  to  .full  faith 
and  credit  in  the  courts  of  every. other  state.  The  appel- 
lants, therefore,  proved  (»onGlusively  that  Eoper  had  been 
sentenced  to  the  state  prison  of  California  for  ^  crinae 
(grand  larceny)  which,  at  common  law  and  u^der  our  statute, 
was,  and  is  a  felony,  and  the  presuniption  is,  in  the  absence 
of  all  proof,  that  grand  larcepy  means  Jn  California  what  it 
m^ant  at  common  law  and  what  it>,  means  un^er  pjf^  ^tatute. 
If  the  laws  of  California  include  under  the  na^ie  qi  grand 
larceny,  offenses  which,  under  our,  law,  are  not  deemed  in- 
famous, the  iact  i9  susceptible,  of  proof,  but,  .until  such 
proo;f  is  offered,  the  presumption,,  is  to  the  contrary,  and 
Koper  must  be  held  upon,  th,e  case  before  ua  to  have  been 
proved  inc9mpetent  to  testify.  ...  .,  •.,  ,    . 

The  judgment  of  the  district, court; is  th^refor;e.. reversed^ 
and  the  cause  remanded  for  a  new  trial,  ,     . 


■  I 

'       ■■■"  [No.  1009.]  •■    ''     '•;'  "   ■    ■•' 

THE  STATE  or  ::7EVAl)A,  RKspOXDEirT. '  tj.  J^BtN  T. 

PKITCHARD,  AppELLAi^T.         ■ 

JtrHOR^-lNCOMPBTEXCY    OF — CONSCIENTIOUS     SCRUPLES.-^A  '  JUfOF    wllO    StateS 

tliAt  In  A  otfie  where  ttra  puBlfihineiit  It  deAtfci  M  wdifld  not'4iMl  tbe  de» 
fendoDt  guilty  upon   circumstantial  evid^nc^^  ia  an.  tncoippet^t  ^uxor» 

Idem — Allowance  of  ('hallenqr  not  Subject  to  IJeview. — Xhe  al]o«;in{c 
of  -  chall^n^^  by  the  court  for  implied'  bias  la  not  *ii\)|e<t  to  review. 
.     i^taie  y,  L(irJ4n,  IX  Nev.  314,.Aarmef|.)  .  •■    .  - 

Instructions   must  be  Construed  as  a  Whole. — In  determining^  wh«M>Qr 
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an  instruction  ia  erroneoas^  the  wbole  charge  relating  to  the  aaipe  subject 
maflt  11^  talwtt  togetU^t  dkld  eobfrideVed  as  aii  entirety'/ 

cas^.  Is,  sufflclei^t  to  support  a  ,7er<)iqt  q(  murder  ii)  tljie  first,  degree. 
Challenge  to  Jdkors — "When  must  be  Taken. — The  bill  .of  e^cceptlons 
shows'  that  CL*  0/  Appl^bui^r  And  eleven  oth^t  jurori^  wer^'  examined  and 
pavoed  .br  both  partib^  tor  cimae*.  and  ir^ra  Jo  the  box.'  when  to<iids7 
w;|a  .nuide  of.coansel  ^or  app^^ant  whether  he  had  any  peremptory,  chal- 
lenges; that  appellant  then  refused  to  exercise  his  rlgiit,  and  thereafter 
passed  his  challenge  altera)  times,  ktod  dfd'so  after  notice  from  tlie  court 
ttet,  fatini  paasias  liMi<^aUe»Bfe,  hA.  woiild  if  coMldmd;  sv  bavins  ac- 
cepted aUt^e  ^arocs^t^en  in  the  box;;  The  state  iinterpoped. several  chal- 
lenges, and  as  often  as  a  Juror  was  challenged  another  p^me  was  drawn. 
thiks  keetiiog  the  p4tiel  full.  When  the  state  ceased  'challehfgii(g,  no  chal- 
tei^  ■  bad  •  been  •  take4>  :by  *  appeUant,  «n!il .  hfe  then,  chiallenced  ' Apptebutg : 
U,eU^,  tb^t  the  ,  cpujjt^  (i^rf ^  in.  dl^fUpwAo^  this  challen^     (Hawlej,  J.,  ^ 

dissenting.)  ......  ^ 

limit— ^^AtirtRl-^keid,  iUki  thi  ifacts  stated^  In  the  bill  of*  crceipitlons  did  ndt 
eanstitnte  A  wtthtei!  !oni:the  pact  of  tli4  defendant  tot  taiteiiieii^  a::olialleaise 
to  tnejoror  Applebiirf  at  any,t)ine.  before,  tjbe  Jvizj  wsb  swonu  iViM- 
lej,  J.,  dissenting.), 

'     '  '  ■.    '       .      • 

AiPPEAL  from  the  ^District  Cpiirt  of  the  SecpncL  Judicial 
District,. Orms^  ^ountjf.        .  ,.       ;  ,.  .1    .   : 

Tba  defead^nt.was  indjcted,  t}rie4,  and  con:^jyc|ted,  |pf,,tbe 
criine  o^  mufder  in  the  first  .d,^gre^,  fertile,  kijllii^ig  of 
Humphrey  Symons,  a  polic^mw,.  iu  Gold  Hill, 

The i^rid^nce.  Oft.  the  g^t  .pf  the, ^tfite.i^hpwed.jihat.  tl^^^  de- 
feiuiaiit  apdf  a  woman,  with  whom  h^  was  living,  andlrcalled  his 
irife,  xe^dj^ii.on  the  ^iv^de  l?f^ween  ^Jd.Hill  and  Vii^ginia 
City^:  in  s^  portion. of  jI^jb  jl^pi^se  owned  by  Mrs.  C^sey. ,  f)n,  the 
tweatv-fijqt  cl^yibf  Jnly,|  18.79*  the  day  of;  the  homicide^  the 
defendai^ti-and  ;W8  wiie..werie,,qufirrelipg^  .^d  4^ir.ipg  .the 
quarrel  a  .piftol  shot,  yra^  fired.  J^rs,  Ca^fy.  bec^q,  a^f^njed, 
went  out  Off  b^r  portioffi. of  , the  house,  cro^ged,.  the  ./street, 
and  called  on  Huipphrey  Symons. aad  begged, him.  to  stpp 
:he  quarrel.  Symons,  at  Mrs.  Casey's  request;,;. wqut  into 
ihe  room  qccppied  by  ^ritq^ard.  and  bia:  wife. ..  As  Jk?  -^^n- 
vaed  the  door.he  .had.bw  cane  in  h^s..rjght:^^n,d  ,'afPfl  pipf 
in  his  left*.  In  l^a  than  b^lf  a.mhiutp  aftx?r,he..wterQd  tlje 
room  t'^o  pistol,  shqts  were  fired  in  quick  succession,  3^4  soon 
thereafter  a  third  shot  was  h^ard.     About.  $ve.  or  ten  m'^}^ 
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utes  after  the  third  shot  was  fired  the  defendant  came  out  on 
the  purch  with  a  revolver  in  his  right  hand,  and  kept  talking 
to  a  number  of  persons  in  the  street.  One  witness  heard  him 
say  "that  he  would  shoot  the  last  one ;  that  if  anybody  *  *  * 
come  in  there  to  see  Symons  he  would  shoot  the  last  one 
that  came  in."  Another  witness  testified  that  when  de- 
fendant came  out  on  the  porch  he  said,  "he  had  shot  him 
and  he  would  do  more."  Another  witness  testified  that  de- 
fendant said:  "I  have  killed  one;  I've  got  more  foi^  the 
rest  of  ypu.^'  Upon  a  post-mortem  examination  of  the  body 
of  the  deceased  three  pistol  shot  wounds  were  found  in  his 
head:  one  entered  the  right  cheek  under  the  right  eye  and 
passed  doiynwards  and  inwards  and  through  the  upper  jaw ; 
another  ball  entered  the  left  dieek  a  little  imder  and  to 
the  outside  of  the  left  eye  and  passed  backwards,  cours- 
ing along  the  base  of  the  skull  until  it  reached  the  back 
side  of  the  left  ear;  the  third  ball  entered  about  two  and  a 
half  inches  behind  the  right  ear,  passed  dotvnward  and  for- 
ward between  the  two  layers  of  skuU^  forcing  a  large  frag- 
ment of  skull  into  the  brain.  The  two  latter  wounds  were 
mortal.  There  were  powder  marks  on  the  ffece  of  the*  de- 
ceased, which  indicated  that  the  pistol  when  fired  must  bave 
been  in  close  proximity  to  the  face. 

When  parties  went  into  the  houise  Syhaotis  was  still  alive, 
but  unable  to  talk.  The  only  words  he  'spoke,  were: 
"Shoot  him,  shoot  hirii."  His  body  was  examined  for 
weapons,  and  a  pistol  was  found  in  his  hip  pocket.  Every 
chamber  was  loaded.  It  was  an  English  Bull  Dog  pistol, 
five  shooter  (very  similar  to  the  one  found  on -defendant). 
The  whole  center  of  the  floor  where  the  body  lay  was  cov- 
ered with  blood,  and  marks  of  his  hands,  and  lihe  prints  of 
his  fingers,  where  he  tried  to  get  up.  There  was  blood  all 
over  the  place. 

Shortly  after  the  shooting,  Mr.  Folsom,  marshal  of  Gold 
Hill,  entered  the  room  for  the  purpose  of  arresting  the  de- 
fendant, and  told  him  that  he  was  the  marshal;  at  the  same 
moment  the  defendant  raised  up  from  a  lounge,  and  drew 
a  pistol  from  his  right  hip  pocket.  The  marshal  shot  at 
him  but  did  not  know  whether  he  hit  him  or  not,  and  as  his 
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pifttol  refuaed  to.  go. off  aieocH^d  tiiBie  he  Tetr(aated^jd^e$Decl 
Mjtb.  ParitQnar^ff^.aQid  upon  >}^i^  return  h^,  n^^t^ide&ndant  m.' 
charge  qi  Mr.  Donovan.     Defiep<Ultt  vr^ip  arsest^d  by  Mt.' 
DaB<>v4n> 'G098tabl^  of  iGpld  HiB^.  wW.fowid.iai  piatolMjpoi*' 
hiia  with  foui*  etnip^  cbajnabefs,  and  onft  /eh9ar^d,'f':Tba;do-^ 
feii4aot  i^  4Jbot  in  bia.iHigbt.ariQ.    i&,bout  one  hpni:  $dtet 
th&  arreal  ol  defendant^  and  wUla  ]!ie.\^a9.;in  oharge;  of  tb^i 
officers,    he    said    that    "he    would  .shoot  .an(yb^y.>  tthjat 
caxne  into, his ;hon$^  to.  ar»ea^ihdim;"  that  "he.^hoti'Syjnons, 
and  ^ould  shgot  any  one  tl^c^t  cam^  into  his  house ;"« that  if 
the  masshal  hafd  not  shot,  him'in.the  axm  he.i^>woiiId  haire. 
kill^ithipp  pr.foTir  mote.of  the  s— r«  of  b—t-r-s:";  The  juext 
day^  after?  the  shooting,  ^ I>r.  Kirby, .  the  .county '  physician^. 
said  16  defendant:     "Look-  her©,  Pxitchard,  it  is  rumored^ 
abroad  that  you  didn't  do  the  shootiDkg/ •  .  Aild  ^he  wiH :    "I 
shot  tho.»-r-ii  of  a.b — Tnhy  and  don't  deny  it; 'if  1  hadn't 
been  shot  myself,  three,  or: four  othors'  ^ould  have  got  it" 
When  in  the  county  jail  of  Onn»by  county,  soaiie  ten  or 
twelve  days  after  the  trial,  the  defendant,  in  explaining  how 
the  diffienlty.occuttecj^  stated  to 'Mr.  BoverS)  depiity.  sheriff ^ 
that  the  oiEoer   was   called   in  by  the   lady  who  owned  4© 
house  which  he  rented,  that  the  o^cer  cajne  into  the  honsigr, 
and  said :    "Good  morning,  Mr.  iPritchard,  you  may  consider; 
yourself  under  arre^"    That  he  said:  "What  for?".  Jfiat  the 
officer  said:    'vDisturbing  the  peace."    He  said.:."^aye  yon. 
got  a  warrant?^'    The  officer  sai4:   "You  will  gpt  pne  when. 
you  get  to  Gold  .ton."    Hq  then  ^aid:     "I  want  a  warrant. 
before  I  go."     That  the  officer  came  in  with  his  lieft  Ijiand- 
on  the  lapel  of  his  coat  and  his  cape  hanging  on  -his  ^nn, 
and  his  giin  in  his  right  hand;  that  he.  (Pritchard)  refused 
to  gOy  and  the  officer  shot  him  in  the  arm.     The  testimony 
on  the  part  of  the  etate  as  tQ  the  character  of  the  firearms, 
all  tended  to,  sl^ow ,  that    the    defendant    was  shpt  by  Mr., 
Folsom. 

i?.  ff.  TayZor,  for  Appellant: 

L  The  ^urt  erred  In  allowing  the.  challenge  on  the  part 
of  the  state^  to  the  jiiroii  Evan  Pavidy  for  implied'  bias.  (1 
Comp.  L-  603;.GrinL  Pr^  Ajot^aecfl.  840,i343.) 
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n.'  Tfae  (iolirt'  ^refl  in  disfilloivififg  the  pereinptbry  chal-' 
l^ge  oii'the'patt'ofithe'defeiidfilnt,  t6  th^''ju!!r6!»  'O.  O.  A'p- 
pteSurgi  It  Wfeg  th^  dilly  penfeAiptoty  chdlleng^  taken  hy 
dcffeftdkcft.  <  I  He^ '  "V^^ad'  erititlefi' '  to  ten^  peremptory  ehallem^s. 
•  (G(rim:'Pr,i'A<5«^,  gee:'  836.)  He' waid'  eiltitled' -ta' diWIonge 
Applebttrg' pe^eirip^idly  irl  i  any  time 'after  hl«  «ppeai*«iiM^e 
itt  the  JMOty  to:i,  afld  beilfor^  £e  wa»  st^orn  to 'lbr^'>tie  cause, 
(CrJm/l>T.  Act,  sfec».  834,  854.)  •:      '    •    "^  -1 

III.  The  coupt  ei^red  in  givinjg  to  the  jury  the  insti'nctidn 
aiked  'for  by  the  state."  It  is  orppOsed  to.  the"lettei--dud  the 
reasdnable'  cdnstruotiion  of  the'  'StatWie."  J  (-A^  ^^tmcetiiiiig 
OriMes  and  *Buni8hments,  1  Cfonlp.  L.  6^0, "s^c.  IT;  Id.  p. 
561,  sec^}  19/ 20;  Robbing n  The.  Stai^;^  Obio  8t;  t81;  Pi*#»- 
ph'Vi  Pn>tter,'6  Mioh:  &]\P^pl4  WBMt,  6  Idl"2d3  •  Milton 
vlTA«'/S&»^e>i6;N6b.  13S.)     ■  -    •        ^    *   '    -  i-  /  r    :•     .   . 

IV.  Thd  ■  testimony  dfOes  hot  show  prima  "ftUcTe-thEii  de- 
fefldant  is  giiility  of  murfljer  dn  thfe  first  degrees  "  (^Sfaf^  v.- 
rt/mdjr,  Wright' (Ohio)/aS,)  '    ••*    ••         ■    .    ••    "'•    n.    •:»./• 

\M,  A.Mwphy;  A/fetoirney-Gteneral,  foi*  Befipondekit: 

^'I.  There  Wa6  no  error  committed  by  the  court  in  sustain- 

ing  tie  challenge  to  the  jurojr  Eyan  David.     (Comp.  JL,  sec. 
1964.)  '  ..:■:..      •...•■  .    •••  .; 

II.  Tne  action  of' the' lower  court  in.allowing  a  challenge 
t6'  a  juror  fot*'  impIJed  bias, i3  not  gubject..to  review  by  this 
coiii^t.'     (Coihp:  i,  'se<i,  2046';  PeopUyJ  My^UvV^     Cal. 
k  13Y ;  People  v.  Qcllson,  49' Id.  679 ;  State  v:  Larl^in,  li  "Kevl '. 

I  3^5.y  ''  ^  '--''  '"  •"  ;'  •■■•"'  --^^  r;  ^   ,/  • 

f  •  m. '  Tho  court  ^lay  pf  its  oVn  motion,  for  any  good  jea- 

soti,  excuse  a. (Qualified  juror  from  sitting  oh  the  patiel  in 'a 
criliiinal  case.  '  (2'Gra.'&  Wat.  on  IsW  Trials;  102';' ^'fafc' 
vrKellu.  I'^eV:  224: i  State  \\  L(iwri/,AlS:  ie^i'TevpJe  \\ 
Arceo,  ^2  Oal.  '44;  ktewart  V.  The  Siate/i '  0\iio  St*  66*; 
United  States  v.  Cornell,  2  Mason,  91 ;  State  v.  Larkin,  11 
Nev.  326 ;  Waller  v.  S^a^e,  40  Ala.  .325.  Y       ,       ,     ,,,   , 

IV.  The  court  properly  overruled  deiendant's  peremp- 
tory challenge  to  tle'jurdf  Appleburg."  'Tbey'*Wffe  notified 
by  the  cotirt  that' 'if  th^.  had  «ny 'challe!ng6&'  td  mirtke  th^y 
must  make  the(iii,j  iand^  defendant/' dotlinied'!  tb- ekereifee  I  hia  • 
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right  when  so  requested.  State  v.  Pottef,  18  t)onn.  166'; 
Slaie  V.  Roderigas,  7  Nev.  328 ;  State  v.  Gbi^eron,  2  Qhand. 
Wis.  1^8;  Cam  v.  Rodgers,  7  Met.  Mass.  500.)     '. 

V.'Tlht're  was  no  error  in  the  giving  of  the  instriictioii 
asked  for  by  the  prosecution.  It  states  the  law  correctly. 
{The  Stite  v.  "Hurris,  12  •jrev.*414 ;  People  V.  Nichoi;  3i  Cal. 
n^;  People  ir.Willidmis;i^U:U^.)  ' 


»i.    .1     >' 
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.  By  tile  Court,  Leoxaed^  jr. :     '  .      i- 

Appellant  was  convicted  of  fljupcjer  of  the  fixat  degree,  • 

J.  The  evidence  in  the  Qa^p,  w,«3  tp.^  gre^t  ^te^t,cirqiu»r 
stantial.  A  juror,  Evan  I?fvid,  stated,  that  in  a  case,  whexq 
the  punishment  was.  dea.th,  1^  would  not  find  the  defeadarit  v 

guilty  upoA.  cipoum^t^ntiajl  tavidence.  Whereifpon  tte  court 
sustained; a  challenge  foi;  implfQd.^)ias,  anjl  the  jujor  was 
excluded.  He  wasf  plainly, jj^np^pipetent  under  the  ninth 
subdivisifop  of  ,a?pti9»/.^4P,..  ofi  tl^e  flriipiwl  Practice  Act 
The  st4te  w,^9  entjitleld.  to  ajvixy  o^  ^nxpartial  inen,  who  wQuldi 
render  their* yerdict  acco^rd^ng  to,  the  evidence,  whether  cii> 
ciunstantial  or  direct  and  jpq^itiv^,  Besi.de?^  the .  action ,  of- 
the  jcourt  in,allov;,ifig  (ffj^^e^g^s  fof.  implied  bi^,  is  not  made 
the  subject  of  an  exception,  f  (^State  v.  Larhin,  11  Nev.  325-} 
People. Yr  Murphy,  45  C^L.1.37.j  P/^ople  v,  Colson^iQ  Id.  679 ;, 
Peoples.  4theriQn,.^%  Wv^^P.^)  :     .  .     ..  ,    .  ......  ..\. 

?,.  The  cpprt-in^trifct^d  the;^]ifry^  that; "there  wed  , be  no, 
app;recial;>le  '9J!a(j^,,ofjtij5ft^.l>et>>:fp^i,the.i^^^  and  the  apt 

of  killipg...  TJkiej;JQiay..be*..a^  < instant axieou^,.  ps  succe^sjv^? 
thou^taojf.tbe.inind,.  .  It  is  o|jly,j;iecesaary  that  tlie  act  oif. 
killing  be  preceded  by  a  concurrence  of  will,  deliberation, 
and  premediti^tiop..OD^  tbjQ  p^rt  oi  the  sl^^jer.;  and  if  suchi  is 
the  .case,  thp,Jfilli;ng  i^,  in.u;rd^r  in  the  firsf:  djCgree,  no  iuattep 
how  rajji^iy  these,' j*cts..Qf,.|he  mind  ni^y  s.UQceed  each  other,. 
or  how  q^uickiy .  t)}jpy  n:^^y  be  fpUowed^by  t^e  act  of  killing.," 

That  w^.  .only,  a  Jp^*^  of  |the  instructions .  given.  In  addi- 
tio»,  the  court  pz;9perly  defined,  murder  of.  the  first  un(J 
secoiid  degre^?^  ancj  manslaughter,  ^s  well  as  justitiable  and 
excusable  homicide^  Th^.  instruction  complained  of,  if 
given  alone,  ccmld!uot  te  upheld^  but,  in  conijiectiori  wit* 
the  others,  it'is  correct,'  as  was'h'eld  in  'Slafe  v.  Harm,! 


ith 
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Nev.  416.    (See,  also,  People  v,  Nichol,  34  Cal.  214;  People 
V,  WiUiams,  43  Id.  344.) 

3.  After  careful  examination  we  are  convinced  that  the 
evidence  is  sufficient  to  support  a  verdict  of  naurder  ^in  the^ 
first  degree. 

4.  The  bill  of  exceptions,  ^nows,  that  C.  O.^  Appleburg^ 
and  eleven  other  jurors  were ^amined  and. passed  hj  bptk 
parties,  for  cause,  and  were  in  the  box,  when  inquiry  was- 
made  of  counsel  for  appellant,  ^yhether  he  had  anjr  peremp- 
tory challenges;  that  appellant  then  refused  to  exercise  his 
right,  and  thereafter  passed  his  challenge  several  times,  ind 
did  so  after  notice  from  the  court,  that,  in  feo  p^assing  his 
challenge,  he  would  be  considered  as  having  accepted  all 
the  jurors  then  in  the  box.  The  state  interposed  several 
challenges,  and  as  often  as  a  jutor  was  challenged,' another 
name  was  drawn,  thus  keeping  the  panel  full.  '\Vhen  the 
state  ceased  challenging,  no  dhallengd  had  been  taken  by 
appellant,  and  he  then  challenged  Appleburg:  His  chal- 
lenge was  disallowed,  an  exception  taken,  and'  th^  jtiry  was 
then  sworn  to  try  the  cauSe.  THe  'number  of  challenges 
taken  by  the  state  does  not  ap^pear.    '  '" 

It  is  strenuously  urged  by  counsel  for  appellant,"  that  until 
his  challenges  were  exhausted,  hiy  right  was  to  challetige, 
peremptorily,  any  juror  who  had  not  been  s'^ot'n  to  try  the 
cause.  We  do  not  understand  counsel  for  the  state  to  deny^ 
that  appellant  would  have  had  the 'right  to 'interpose  a  chal- 
lenge to  Appleburg,  or  any  bthef  juif6rj  before  he  was  sWorn, 
if  the  court  had  not  notified  him,  that  *'if  he  passed  hi^ 
challenge,  he  would  be  considered  as  having  accepted  al!  the 
jurors  then  in  the  box."  ' 

It  has  always  been  the  policy  of  the  law  to  permit  the  de- 
fendant in  a  capital  case,  the  longest  time  possible,  in  which 
to  exercise  his  peremptory  challenge;  that  is/  tnitil  the 
juror  is  sworn.  The  statute  makes  no  provision  as  to  the 
time  when  such  challenge  shall  be  interposed,  only  that  it 
shall  be  taken  before  the  juror  is  sworn ;  and  the  court  may, 
for  good  cause,  permit  it,  as  well  as  a  challenge  for  cause, 
to  be  taken  after  he  is  sworn.  (Crim.  Pi*.  Act,  sees.  332, 
334.)     We  have  no  doubt,  as  was  said  in  Anderson's  case 
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(4  Xev.  275),  that  the  Criminal  Practice  Act  contemplates 
the  swearing  of  jurors  before  the  panel  is  completed.  It  is 
fairest,  however,  to  postpone  the  administration  of  the  oath 
as  late  as  possible,  which  certainly  may' be  done,  if  no  ob- 
jection is  made.  But  if  the  qourt  delays  swearing  the  jury 
until  after  it  is  completed,  it  is. just  aild  reasonable  for  the 
defendant  to  alternate  with  the  state  in  taking  his  chal- 
lenges;  and  the  statute  does  not  prohibit  such  practice. 
Compliance  with  a  rule  requiring  him  to  do  so,  mfly  be.eh- 
forced,  as  we  shall  see,  but  if  we  are  hot  mistaken,  that  can 
be  accomplished  in  one  way  only;  that  is,  by  swearing  such 
jurors  as  are  not  challenged  by  the  state,  and  which  the  de-  ^ 

fendant  then  refuses  to  challenge.     But  this  subject  will  be  ! 

considered  hereafter.    We  only  wish  to  say  at  this  time,  that  ^ 

appellant  would,  without  doubt,  have  had  the  right  to  ctal- 
lenge  Appleburg  when  he  did,  if  he. had  not  been  notified 
as  above  stated.  (People  v.  Reynolds,  16  Cal.  132;  People 
7.  Kohle,  4  Id.  199 -^  People  y,  Bodriguez,  10  Id.  59;  People 
7.  JenA-5,  24  1A.A2',  People  vl  Johnson,  47  Id.  122;  Senr 
irick's  Case^  5  Leigh,  715 ;  Hunter  v.  Parsons,  22  Mich.  101 ; 
Johns  V.  People,  25  Id.  503;  H'ooTcery.  State,  4  Ohio,  350; 
Mulny  V.  State,  7  BlacW.  6d3;  Morris  v;  State,  7  Id.'  607; 
Williams  v.  'State,  B  KeUj  (Ga.),  459;  opinion  of  chief  jus- 
tice in  State  v.  Cameron,  2  Chandler  (Wis.),  181;  Sfdte  V. 
Squaires,  2  Kev.  232.)  It  remains  to  consider  whethei*  the 
ec.urt's  notice  cut  off  the  right  appellant  would  otherwise  have 
!iad. 

In  the  State  v.  Anderson,  4  ITevi  274,  the  court  required 
l-oth  parties  to  make  their  peremptory  challenges  to '  the 
twelve  jiurors  then  in  the  box,  all  of  whom  had  been  exam- 
ined and  passed  for  cause.  Tlie  district  attorney  interposed 
ao  challenge,  and  the  defendant  but  four.  The  eight  i*e- 
siaining  jurors  were  then  sworn  to  try  the  cause,  and  thd 
•ourt  ordered  that  thereafter,,  in  filling  the  panel,  each 
juror  called  should  be  finally  passed  on  by  the  exdrcise  or 
waiv#>r  of  the  peremptory  challenge.  After  eleven  jurors  had 
ken  sworn  to  try  the  cause,  and  the  defendant  had  cx- 
liausted  nine  of  his  peremptory  challenges^  he  asked  leavB 
to  challenge  one  oi  the  eleven  jurors  then  sworn.  '  That 
privile^  was  refused,  and  this  court  ^stainei  thii  TecfuiMil 
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upon  the  ground,  that  under  our  statute,  the  court  had  the 
right  to  have  jurors  sworn  before  the  panel  was  completed, 
and  that  ajter  they  were  sworn^  a  peremptory  challenge  to 
suchf  was  not  a  matter  of  risrht.  The  court  said  the  case  of 
The  People  v.  Jenks.  24;  Cal.  11,  was  not  in  conflict  with  the 
rul^  stf^tf d,  and  added ;  .  ''There,  there  was  an  offer  made  to 
challenge  one  of  the  jurors  he  fore  he  was  sworn  to  try  the 
cause  j"  thus  intimating,  at  least,  that  if  the  juror  in  Ander- 
son's case,  had  not  been  sworn  j^t  the  time  he  was  challenged, 
a  disallov^ance  pf  the  challenge  would  have  been  error;  for, 
as  we  shall  see,  it  was  so  held  in  Jerks'  case.  We  are  not 
disposed  to  extend  the  rule  stated  and  upheld  in  Anderson's 
case. 

Jurors  may  be  sworn  before  the  jury  is  completed,  if  such 
a  course  is  deemed  necessary  by  the  court,  and  after  that, 
such  jurors  can  ^njoj;  be  challenged  unless  good'  cause  is 
showDv  .  But  WQ;  shall  see  that  a  coutt^  can  ;Qot  by  any  rule 
or  order  .deprive  a  prisoner^  of  the  right  to  challenge  a  juror 
pei'epptorily  before  h^  is  sworn;  and  that  b^ing  so,  we  fail 
tQ  perceiye  how  it^  can.  do  39^  indirectly,  by  notifying  hiiii 
that. a  .failure  to  challenge  at  a  time  stated,  but  before  the 
juror,  is.  sworn,  will.pe  considered .  aj^  acceptance!  Many 
of  tbe^case^  hereafter  referredto,  hold  that  appellant  had 
tjw  right  to  retract  his  acceptance  or  election  of  Applebiirg, 
eyen  .though  hi^  silence  yfsis  tantamount  to  either;  but  that 
point  we  do  not  decide,  our  6pinion  being  that  it  amounted 
tp  neither.  .  The  law  provides  that,  bj^fore  a  Ji^ror  is  called, 
the  defendant  shall  be  informed  that,  if  he  intends  to  chal- 
l^^Jt^igP .  a,U,  individual  juror^  he*  must  do  so  when  the  juror 
appears,  and  before  he  is  sworn.  (Seci  332.)  The  plain 
meaning ^  of  that  lai^guage  is,  that  he  inay  have  until  the 
juror  .^s  sworn  to  challeuge  pereihptprily ;  bec&iise  sections 
352. and  353  provide  that,  all  challenges  for  cause  shall  be 
taken  in^mediately  after  the  juror  h  called,  first;  bj-  the  de- 
fendant, then  by, the  state,  and  that  all  such  challenges  shall 
be  exh^ustftd  by  ^each  party  hefore  the  other  begins.  It 
follow^,  .of.  course,  that,  if  either  party  fails  to  exorcise  any 
obaUeng^  for^  caysej,  at  the:  time  stated,  he  waives  his  right; 
because  hm  tfioet  to  .do  00  i».  e^cpresalj  l^ted.    But  it  is  not 
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SO  in  relation  to  the  peTeitifptofv  cMHenge/for  'as  to  that," 
section  -864  pr6tides:     "lif  aH  the  th^il^g^  on  both  sid^ 
be  disallowed  (thit  is,  all  ehallrtigeifoir  catisci)^  eithei^  P^^^ 
may  stSMake  a  perempto^j'' challenge^  nlnless  the  peri^ttiptory 
ohalleii^  beexhatelfeci;"'  and-  tfhere'  is  no  limit  set;  within 
wWA  l!ie  eliall«ijgtes'last'ii*(tfled'^hall  fte  ttkto,  except  that' 
they  shAll'beiWirposedhefote  the  •jury  is  s-^onl.     And  if, ' 
for  anjr  i^dh/'Hie  eotiii;  -d^kyi  -thd'swearitig'  of  th*  jnry 
until  it- is*  fliliy-'-itiipilirfed,  the' tFAie'foi-  challenging  peT- 
emptorily  IS  * ^he'rebj^  extended^  •  and  itsr  only  limitation'  still 
ia/imtSI'the  jnry-ls  sWWn.  '  Had  the"  court,  in  AndetsOn's  ' 
case,  a¥'dei»ed;that  in  fiBiiig'the>ifid',''bflCh  juf^i'  thei^etfft^r' 
c'alled  ifhoiild  b^  finWByipafssed'ilpcin'by  theex'ercise-Ol^HraiVer 
of  per6mpt(5ry  -iSialileiiges;  Tjirf  had  ^hHt  caused'  thfein'ti  fee  • 
swom  ^teir  'defendant's  Irfflnr^  to  '(jhalteiifee  'as' br(l6^W,'''a 
rnbseqnenl  disallowtotie  of  =  challenged  to  such  as  wfere  hot' 
sworn,  woitld  hiarfe*  been'  ie^rbi^.  ;''Iil^*btliel'**\^6i'df^-=  the*  ordlar^* 
mad*  would  :haye  bfeeri  in-dffecttril,  if,^  befdr^'thbc*alteWg6<J4t^'- 
had  nert'been'«\ippiemenfed' with' att  oath'  to'tbc'jtitor'td  try; 
the  cause.    A-ndif  th^'  court  has  n6t'p&Wer  by  ^li  cirdei*'  alone,  • 
to  abridgfe  the  fhni  given  bry*  ^ift\if fe, ^hbW  CfehUt  do  so  %  a-' 
notice  to'the  drfendaiit,'  Aat  •fi?s''fAiliii'e'tbchall(^ng^  Wfore  • 
the  ekpiratibri'bf'the  ^ttit<ity"iitni«  ^11  be '  considerfed  ari* 
acceptance  of'Jtfi4)«  !not  dhalleh^edl  •  ' '  •"■'*•    "•'  *  •  ^' '   ' 

Our  opinion  is^  that  if,  as  a  question  of  law,  appellant's 
failnrfe  to  dhallettffc  Appkblurg'at  the  lime  *  stated  Vas  hot  Sn 
aoefpfenbe  of  h}iff:'(Vf 'tf^\vaiVerbf  thfe  WfeHt'  to  chalfelige'' at 
any  tithe  before  lio  T^as  sworn,  then  the  couift  wks  not  justP"; 
fiedin  ai)  con8ldeifihg''it;;bi'  iA  notffy?n^  'appfeHaiit  that  it  ' 
^x-Aiildbe  so'coii^ia«fed,  or'iti  b^ing  ttii^lied,^  if  appelUiiit  did^ 
not  so  consider  it.     The  court  had  a  right  to  come  to  a  l^ffal 
conclusion  ujjofn  fhe  effect  of  Appellant^i  cdndtrcf,'afnd  that 
effect  !f6ll6t<red' With'  oi'  without  notice,    ^ut  notice  6f  a  66n- ' 
chi9icin'4i(yt  OTsftdAted'by  the  lai*',  f rfl '  stillrborn. '  It  did  ti^t 
affeit  atpptellant'y  Wghts^,^  ahd  it  wa^tiot  incunibeilt  upbil  hiin  / 
to  exfijreaS'  Any  dfcseiit  theiiefifdm;  take  exception  thereto,  hr 
m  any?  w>ay5  yl^tt' his  Wglltd  by  •reaste  thei^eof;    'there  wiis  ' 
nodflig-ui  MOejW'^J^  ('Griril.''Pt.  Afet,  9eci'4M.^)  •  At' tocfst; ' 
it^ytt'fMh^iy'^m/bmMAR^igiy^ii  id  M'^btw^-iMt  lii^'^ontt'^ 
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woiflld  Cionstru^  defendant's  failure, to  challenge  at  the  time 
stated,  as  an  acceptance,  although  tl^  law's  lUmit  to  the  exer- 
cise, of  tjie  privilege  was  different  aj;id;  pipre  f  ayort^ble  to  hinu 

Within  the  lawful  period  he  cpuld. claim  hi^  privilege,  the 
same.as  though. the  useless, notice  had,  not  been  given;  and 
when  the  challepge  was.  disjalJowQdj  an,  e^^cfoption  ft  tl^«t 
time. is  all  that  w^a  neces8ai:y*  A  defendant  may ^  oftentimes^ 
waive  a  privilege  by,  failing  to  exercise  it  \vithin  the  time  al- 
lowed by  law;  but  he  w^jLves  npthing,  by  inaction  merely,  ao* 
long  as.  that  time  remains;  because  neither . the.  courj;  noir 
the  state  ought  to  conclude  /^herefrom,  that  he  intqnds  to 
waive  his'  right,;  and  continently  npither  should  .b^:  njisled 
or  decrivcd  thereby..  If  our  stftutf .  pywided  ftat,  in  <aee 
a  defendant  desires,  ifi?5trnctions  tq.the  jairy,  he  ^halj  pre- 
set them  to  the  court  at, any  tim^  befaryB  the  .cIq^  of  the^ 
argument  ov^  bxnth  sides,  it  would  hardly  be  daimi^  upoiXk 
a  pl^a. of  waiver  or  otherwise,  that  he  would. be  barred  fromt 
so  doings  although  no  exception  .wa§  ta^en,  /s^p^y .  b^anse 
of  a  notification!  by  the  court,,  that  unjess  .b^b^nd^.them  in 
before^  the  argument,  he  will  be  oonsidered  ,afi  not  desiring- 
instructions.  The.  cpurt  woi^ld  have  no  .righjt  to  sq  infqim 
him,  pr  to  so  consider  the?  effect  of  ,fi  failure  topresenjt  them, 
at  the  time  state<^;  and  a;  refusal  Ijogivepro^t^i^ipatructions: 
presented  at  any  time  beforie  the  clo^  of  the  ^guf;ijent].>Fould 
be-erro|r,,   .,  ,     ^  _•,   ,., ;       ,  ^,  ,   ....  .,  ", 

Suppose  a  defendant  in  a  civil  case,  where  l^e  ,ha8  ten 
days. to  answer,  nnder  the  ■statute,  immediately  yppn  beipg 
served  'v^ith  summons,  gives  the  plaintiff  written  noticje  of 
his  i^ppearance,  under  section  499  of  the ;  Civil  Pra<?tijce 
Act     The  court,  is  in:  session,,  and .  the  notice  is  served  im 

court 

.  '  .    .     »    '         •        .... 

Plaintiff's  attorney  asks. the  Qourt  to  or:d^r  the  defendant 
to  answer  in  five  days.  Pefendant  waives,  notice  of  :tbe 
motion,  and  therpupon  the  court  not  only  jnforms  him  that^ 
if  he  fails  to  answer  within  five  days,  it  will  be  considered 
that  he  does  not  wish  to  answer,  and  that  judgment  by  de- 
fault will  be  taken  against  himi  but  ajso  ordem  himi  to.. an- 
swer within  five  days.    Neither  th^.  defendant  nor  his:.att(>r* 

J 

ney^  pays  any  attenti^m  to*  the  infoimatioii  volunteered  by 
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the  court,  or  to  the  order.  Default  is  ente^'ed  at  the  e;Qd  of 
five  days,  and  judgment  taken.  On  the  tenth  day  an  answer 
is  filed,  when. defendant  moves  the  court  to  set  aside  the  de- 
fault an4  vacate  the  judgment,  without  making  any  showing, 
except  the  facts .  above  stated,,  and  that  Be  has  a  good  de- 
fense at  law  to  the  action.  The  court  refuses  the  motion, 
on  the  ground  that  the  defendant  waived  his  right  to  answer 
hy  failing  to  do  so  in  five  days,  and  orders  the  answer  struck 
from  the  files  pi  the  court.  The  defendant  excepts,  and  the 
-court  signs  and  seals  a  till  of  exceptions  showing  all  the 
facts  stated.  The  action  of  the  court  in  that  case  would  be 
so  plainly  error,'  that  no  attorney  having  regard  for  bis  repu-  -^ 

tation,  coul^  be  induced  to  riiake  an  arguipent  in  its  support.  <.  | 

But  why  was  not  the  refusal  complained  .of  here,  equally  ^ 

erroneous,  it  being  true  that  the  time  for  challenging  Apple- 
burg,  as  fixed  by  statute,  had  not  expired  when  the  chal- 
lenge was  interposed  ?    .  .    ' 

In  the  case  supposed,  no  exception  to  the  court's  informa- 
tion or  to  its  order  would  have  been  necessary,  for  in  tlie 
face  of  the  statute  the  court  had  no  right  or  power  to  give 
the  one  or  make  the  other,  and  they  went  for  nauffht.  So 
it  was  in  this  case.  If  the.  statute  allowed  the. court,  in  its 
discretion,  to  pemiit  a  defendant  in  a  criminal  case  to  pass 
his  peremptory  challenge  or  not,  and  by  an  order  alone  to 
abridge  the  time  for  challenging,  then  sijence  by  him  when 
notified,  as  appellant  was  ,  in  this  case,  inight, '  wttli  more 
reason^  be  deemed  a  waiver  or  acceptance,  and  the  court, 
with  greater  reasoii,  to  have  so  considered  it.  ^ut  as  the 
statute  now  is,  an  expression  of  dissent  by  appellant's  coun- 
sel would  have  been  purely  gratuitous  on  his  part.  He 
was  not  bo|und  to  speak  or  lose  a  plainly  declared  right. 
It  is  true,  upon  the  authority  of  Anderson's  case,  that  the 
court  could  have  had  such  jurors  sworn  before  the  panel 
was  completed  as  were,  nqt  challenged  by  either  party ;  and 
it  may  be  said  if  appellant  had  not  by  his  silence  apparently 
acquiesced  in  the  court's  construction  of  the  effect  of  his 
failure  to  challenge,  that  the  jurors  .passed  by  both  parties 
night  Tiave  "been  sworri,  and  thus  the  privilege  of  challen- 
ging Appleburg  cut  off.     It  is  begging  the  question  to  say 
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that,  inasmuch  as  the  court  nfight  have  cvi  off  a  valuable 
privilege,  in  a  legal  way,  therefore  it  could  do  the  same 
tiling  by  a  method  that  is  not  allowed.     We  do  not  fcaow^ 
however,  nor  have  w'e  any  reason  to  think,  that  the  court 
would  not  have  postponed  swearing  the  jury  until  it  was 
completed,  even  though  appellant's  counsel  had  stated  that 
he  did  not  agree  with  the  court  in  its  conclusions,  and  should 
claim  the  right  to  challenge  any  juror  until  he  was  sworru 
There  was  no  intiniation  of  an  intention  to,  pursue  a  differ- 
ent course  if  appellant  did  not  challenge  at  the  time  stated ; 
and  appellant's  counsel  might  w^ell  have  concluded  that,  the 
court  only  intended  to  notify  him  of  what  it'  considered  the 
legal  effect  of  passing  his   challenges.    Before   it  can  he 
claimed  that  appellant  ought  to  be  deprived  of  a  statutory 
right   of   the   highest  importance,    because   he   misled   the 
oor^rt,  two  facts  at  least  should  plainly  appear:     First,  that 
he  had  some  reason  to  think  his  conduct  was  misleading ; 
and,  second,  that  the  court  was,  in  fact,  misled,  and  thereby 
induced  to  pursue  a  course  in  impaneling  the  jury  which 
otherwise^    it    would    not    have    pursued.     Because,    primu 
facie,  the  disallowance  of  a  peremptory  challenge  by  the 
defendant  in  a  criminal  case,  before  such  challenges  are  ex- 
hausted, and  before  the  juror  is  swornj   is  error ;  *  and   li 
there  is  nothing  in  the  record  justifying  the  court's  action 
it  ipust  be  so- declared.     It  ought,  also,  to  appear  that'  appel- 
lant's conduct  would  have  l;>een  detriinerital  to  the  interests 
of  the  statCj  if  his  challenge  had  not  been  disallowed.  '  But 
foi;"  the  purposes  of  this  case,  let  tliat  fact  be  presumed,  if 
the  other  two  above  stated  are  shown.    In  the  first  place,  bv 
hi9  silence,  appellant  can  hot  be  said  to  have'  acquiesced  irt 
anything  not  contained  in  the  count's   notice,   which   was^ 
that   in.  passing  his  challenge   he  would  be  considered   as 
haying  accepted  the  jurors  then  in  the  box,  among  whonx 
)\'as  Appleburg, 

If  Ave  are  correct  in  the  conclusions  before  stated!  the 
coyrt  had  no  right, to  be  misled  in  that  regard;  that  is,  with 
or  without  appellant's  silence,  it  should  not  have,  consid- 
ered thatj  passing  the  challenge  was  an  acceptance  or  waiver^ 
which  barred  an  exercise  of  the  right  at  any  time  befpre.  the 
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juror  was  sworn,  or  that  appellant  oiight  to  so  cpA^ider  it. 
Xor  had  appellant  .xeasoi^  to  think  the  court  would  change 
the  method  of  impaneling  before  pursued,  if  l^e  did.uot 
then  interpose  his  challenges  or  accept  the  jurors  then^  in 
the  box;  for,  as  before  stated,  there  was  no  intimation,  of 
sucli  intention,  and  apparently  there  was  no  cause  for  it, 
because  it  appears  that  there  were  eleven  jurors  who  had 
been  summoned  in  the  case,  who  had  not  been  called  or 
examined  at  the  time  the  panel  was  completed.  Und^r 
sucli  circumstances,  it  should  not  be  held  that  appellant 
ought  to  have  thought  the  court  would  pursue  la  different 
method,  simply  because  it  might  do  so.  Had  hQ  avowed 
his  intention  to  challenge  any  juror  he  saw  fit,  until  such 
juror  was  sworn,  still,,  the  court  might  not  have  changed  its 
method,  and  if  it  had  not,  appellant,  could  hav^  challejaged 
Appleburg. 

In  the  second  place,  if  the  court  was,  in  fact,  misled,  it 
was  in  iuisapprehending  t^he  l^gal  effect  of  passing  the  chal- 
lenge, merely,  after  notice;  and,  as  before  state^,  there  is 
nothing  in  the  record  tending  to  show  that  a  different  CQurse. 
would  or  ought  to  have  been  pursued  in  impaneling  the 
jury,  had  appellant  announced  hia  intention  to  c^iip  his 
right,  as  to  any  juror,  until  he  was  sworn.    Finally,  when  bp, 
passed  his  challenge  after  notice,  it  mav  be  that  he  did  npt 
inteiid  to  object  to  any  juror  then  in  the  box.     It,naay  be^ 
that  his  niind  was  changed  by  something  that  occurred  after 
the  court's  notice  and  imin^ediately  oeforp  Appleburg  w^^ 
challenged.      If  so,  be  was  in. no  manner,  bjamablei  and 
?ilence,  after  an  ineffectual  notice,  should  not,  and  can  not, 
lie  considered  as  a  waiver  of  the  right  of  challenge  o^^  an^  ac- 
<*eptanoe  of  jurors  then  in  the  box..    (^Lindsley  y.  The  P^ple, 
»3  Parker's  Cr.  R.  23r.) 

In  support  of  the  action  of  the  court  beloWb.  we  are  re- 
ferred  to  four  authorities,  and  after  a  somewhat  extended. 
research,  are  unable  to  add  to  th6  list.  .  , 

The  first,  and  most  iriiportant,  is  The  Statp  v.  Potter,  18 
Conn.  175.  The  statute  then  in  force  in  thi^t  State  gave  a 
defendant  indicted  for  murder  the. right  to  challenge,  per- 
emptorily, "twenty  of  the  jurors  siimmoned- and  impaneled 
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for  said  trial,  and  no  more,  without  showing  sufficient  rea- 
sons." (State  V.  Potter,  supra;  Gen.  Stats.  Conn.  Eevis., 
1866,  p.  288,  sec.  238.) 

We  quote  from  the  opinion : 

"Again,  it  is  said  the  prisoner  has  been  deprived  of  a 
right  to  a  peremptory  challenge,  which  he  was  entitled  to. 
It  is  not  denied  that  time  and  opportunity  were  given  to 
the  prisoner  to  challenge  a  juror,  but  it  is  claimed  that  he 
had  not  all  the  time  the  law  allows  him.  Dickerman,  a 
salesman,  had  been  examined,  and  there  was  no  cause  of 
challenge  known  against  him.  The  court  then  told  the 
counsel,  if  they  intended  a  peremptory  challenge  they  must 
make  it  at  that  time.  They  had,  then,  a  reasonable  op- 
portunity to  make  their  challenge ;  but  they  claim  they  may 
make  it  at  their  own  time,  provided  it  is  done  before  the 
jurors  are  sworn.  The  statute,  it  is  said,  gives  them  power 
to  challenge  peremptorily  twenty  jurors  summoned  and  im- 
paneled, and  much  criticism  has  been  had  upon  the  word 
^impaneled.'  It  is  claimed  tliat  it  means  the  jury  sworn 
to  try  the  cause,  and  that,  until  sworn,  they  are  not  ini^ 
paneled.  That  they  form  a  jury,  when  thus  impaneled,  is 
true,  but  that  they  are  not  impaneled  until  sworn  is  not  true- 
On  the  other  hand,  we  learn  from  high  authority  that  a  jury 
are  said  to  be  impaneled  when  the  sheriff  has  entered  their 
names  into  a  panel,  a  little  piece  of  parchment  (Co.  Litt. 
158,  b.)  *  *  *  And  we  can  hardly  open  a  book  upon 
the  subject  but  it  speaks  of  the  panel  returned  by  the 
sheriff.    (4  M.  &  Sel.  467.')" 

It  is  not  necessary  for  us  to  give  our  opinion  of  the  mean- 
ing of  the.vord  "impaneled,''  as  used  in  the  statute  referred 
to.  It  is  enough  to  know  the  meaning  given  to  it  in  Potter's 
case,  as  it  was  indefinitely  used  in.  that  particular  statute  ; 
which  was,  that  a  jury  might  be  said  to  be  impaneled  when 
their  names  were  entered  bv  the  sheriff  in  his  return  of 
jurors  summoned.  In  other  words,  that  the  statute  itself 
did  not  prescribe  the  time  when  a  peremptory  challenge 
might  or  should  be  taken.  After  arriving  at  that  conclusion, 
it  was  very  properly  held  that,  the  statute  did  not,  in  terms, 
or  by  rational  implicatJoii,  prohibit  the  court  from  fixing 
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the  time  when  the  defendant  should  interpose  bis  challenges^ 
especially  as  in  so  doing  he  was  given  all  rights  accorded 
by  the  common  law  practice.  We  quote  further:  "But  it 
is  said  the  clerk  informs  the  prisoner  that  if  he  would  chal- 
lenge them,  or  any  of  them,  before  they  are  sworn,  he  shall 
be  heard.  This  is  certainly  the  form.  We  imderstand  it 
to  mean  that  his  challenges  must  be  made  before  the  jurors 
are  sworn;  but  we  do  not  suppose  that  the  prisoner  is, 
therefore^  to  direct  at  what  time  before  they  are  sworn  this 
shall  be  done.  He  is  called  u(on  then  to  make,  his  chal- 
lenges, and  when  he  has  had  a  fair  opportunity  to  do  this, 
he  has  had  the  privileges  the  statute  confers  upon  him.  He 
has  the  right  to  plead,  to  examine  witnesses,  to  be  heard  by 
counsel;  but  the  court  direct  the  time  when  he  shall  plead, 
when  his  witnesses  shall  be  heard,  and  the  order  in  which 
his  counsel  shall  speak.  *  *  *  The  order  of  time  and 
manner  of  proceeding  oa  all  such  subjects  must,  of  course, 
be  under  the  direction  of  •  the  court,  unless  (he  statiUe 
prescribes  otherwise/^  We  might  fully  agree  with  the 
above,  in  view  of  the  Connecticut  statute  and  the  court's 
constnietion  of  the  same.  Because  it  does  not  appear  from 
the  opinion,  or  from  an  examination  of  the  statute,  that 
under  the  law  of  that  state,  it  was  the  court's  duty  to  have 
the  clerk  inform  the  prisoner,  "that  if  he  wduld  challenge 
the  jurors,  or  any  oi  them  before  they  were  sworn,  he 
should  be  heard.''  If  that  was  so,  and  informing  the  pris- 
oner as  stated^  was  merely  a  matter  of  practice,  there  was 
nothing  in  the  statute  to  hinder  the  court  directing  also,  at 
what  time  before  the  jury  were  sworn,  the  challenge  should 
be  taken. 

Potter's  case  was  decided  upon  the  Connecticut  statute, 
as  this  case  must  be  upon  ours.  The  natural  me^uiing  of 
ours  has  already  been  given,  and  courts  should  not,  by  judi- 
cial legislation,  give  it  any  other. 

The  State  v.  RoderigaSj  7  Nev.  328,  is  not  in  conflict  with 
our  opinion  as  before  expressed.  The  intention  of  the  court 
was  to  affirm  the  decision  in  Anderson's  case,  and  nothing 
more.  In  both  cases,  the  juror  had  been  sworn  before  the 
challenge  was  t^ken. 
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In  the  State  v.  Cameron,  2  Chand.  (Wisl)  178,  it  appears 
that  before  the  jury  had  been  sworn;  but  after  they  had 
been  accepted  by  both  parties,  the '  defendant,  Whose  chal 
lenges  had  not  been  exhausted,  asked  leave  to  challenge  a 
juror  premptorily,  but  his  request  was  refused.  A  majority" 
of  the  court  thought  the  ruling  was  correct  and  said:  "  *'The 
cases  cited  by  the  counsel  for  the  prosecution  show,  that  in 
two  of  the  states,  the  practice  is  not  to  allow  a  defendant  in 
a  criminal  prosecution  to  challenge  a  juror  peremptorily 
after  he  had  been  accepteii ;  while  in  Massachusetts '  it  ap- 
jpiears  that  the  privilege  must  be  exercised  before  the  juror 
is  examined.  (  Commonwealth  v.  Rogers,^ 'Met  500.)  An 
examination  of  the  authorities  shows,  that  the  practice  is 
different  in  different  states,  and  has  not  been' uniform  in  the 
same  courts." 

The  opinion  was  rendered  in  1850,  and  HO  reference  is 
made  to  the  statute.  *  *  *  '  The"  Revised '  Statutes  of 
1858  (p.  993,  sec.  4)  sliow  that  certain  peremptory  challenges 
are  allowed,  but  there  is  no  diirection  or  intimation  as  to 
when  they  shall  or  may  be  taken.  We  presume  such  was 
the.  case  /it  the  time  of  the  decision  in  question.  If  so,  it 
does  not  necessarily  niilitate  against  our  view. 

The  chief  justice,  however,  dissented  frofn  the  opinion  of 
the  majority,  and  held  that  the  right  of  peremptory  challenge 
existed  until  the  actual  swearing  of  the  juror,     (p.  181.) 

CommonweaWi  v.  [Rogers  is  the  last  case  cited  by  the  coun- 
sel for  the  state.  The  court  held,  that  under  the  Revised  Stait- 
utes  "tlie  right  of  peremptory  challenge,  if  exercised  at  all, 
must  be  exercised  in  the  first  instance,  before  the  juror  should 
be  interrogated  as  to  his  bias  or  opinions."  Sec.  3  of  ch.  137 
(see  ^ass.  Rev.  Stats.  .J836)  provided  that,  "Every  person 
indicted  for  any  offense  shall,  when  the  jury  is  impaneled 
for  his  trial,  be  entitled  to  the  same  challenges  that  are  by 
law  allowed  to  defendants  in  civil  cases.  And  sec.  27.  ch, 
95,  regulating  trials  in  cjvil  actions,  provided:  "The  court 
shall,  on  motion  of  either  party  in  any  suit,  examine  on  oath 
any  person  who  is  called  as  a  juror  therein,  to  know  whether 
he  is  related  to  either  party,  or  has  atiV  interest  in  the  cause, 
or    has    expressed    or    formed    any    opinion.     *     *     *      - 
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iooA  if  it  shiM  appear  to' the'  ccJurt  ihkt  •(Ikle  'jurc^  does  not 
stWidilidifffetellt'iti  thfe  t*auie,  another:'  shall  he  cklled  and 
pfetoed'ifr'bitf'St^adfdf  ^Re  «m?  of-lktU  ettuse"'  Under  those 
«rtatrrted  tM'  cottil;  held  aa'  before  stated ;'  evidenfly  ii'pon  the 
ground  tfi^  i!^'an  indiffe^eiit  jtirdr  \VAs  platced'  upon  the  jury, 
>-^i(>i^:tke  trial  of  that  cktise,^''  it  Ws  ndii  inttaded  that  he 
shouH  be  challenge  :off.       ;    •       '  '-^  '        '    ' 

We ciDnceivetiiit-upoti'the  state'^'o'wn'  antloH ties, 'its  posi- 
tion -J6-  p<k)tfly  "iWtkined ;  but,'  as  "briefly*  ia!s  p6ssiMe,  let  us 
exahiiiiethcf&e' taking' an  oppoiffe  x'ief^.' '  'lA  PeOpi^  v.'  KMe, 
4Cal.  iw,  aftisr  twelve  J^Jro^s  had  befen  'caried  'd.)fid  acccpUd, 
the  *priso*i^r  ha'ring  ten  •'per^mptbry  c^h^llehges,  o'ffcred  to 
challenge  one ;  bat  Mi  otffei"  was  i^ef used  and  the  Jtirorswere 
sworn;  It'-wafe' held  that  the  court  erred.'  'The  statute  re- 
ferred  tb  in  tfce  opinion;  as  M^ell  as  in  all  other' cases  in  that 
court,  to  which  we  shall  refer,  was  the  same  as  ours.  Kohle'a 
ease  wafer  -dfecided'  in  18t)4-^-sevtBn  yea^  before  oxCi  Criminal 
Practice'  Afct  was  copied  froni  the  "Calif 6rh?a'  statute.'  lii 
People  y.  Rodriguez,  10'Cair59',  decided*  in  1858,  tlie  court 
aaid:  ^'iHad  the  elehren  jilrors  bfeen  swc/rti' against  the  objec- 
tion of  defendant,  arid 'then' his  challetige  refused, 'the*  ^tes- 
ti<m  wouM  have^  presented'  andthet*  asjiijct.'  Tli3'  right  to 
t^'altenge  the  jnror  &^/or^  he  is  s\t^orn'  is  fexpressir  s<^cnred  by 
tieltatute  And'set'tfl^d  by  the  d^isfidn'bf  this  ciJiirt  in  the 
ease  of  fhe  Peoples:  Ebhler^    ''\  ' 

In-Pedpfe'r.  JS'ejmbW^/'it'NVas'  h^td' that,  "jurors  may  bfe 
sworn  as'  thfey  are  iiicepted,^  6r' the'sldmini^tration  of  the 
oath  inay  be  delayied  nnllil  the  ipauel  is  colnpleted.'^  (Biit 
see  People  v.  Scoggins,  37  Cdl.  676,  ^lid  People  v.  Rn^selT,  46 
Id.  122.)  "Either  mode  may  b^  adopted; 'ind*  in  either  case 
the  defendant  must  exercise  bis  right  6f  jieremptory  chal- 
lenge before  tb^  jury  is  sworn."  *  '    i  *  ' 

In  J enW  case i  24*  Id.  12,  aftfei-'five  jtirors  tad  been  im- 
paneled; the  court  itifiormed  the  defendant  "that 'be  must 
exharrst  all' his  challeriges  to  the'jiii^j*  before 'accepting' them', 
and  that  he  would  not  be  pemiitfed  to- challenge  'afte'rWard, 
without  •  assigning  a  sufficient  reas6n  thietef oi*/' '  Ded^^ridant 
excepted  to^  the  rule.  -Hfe  afterward  examiriW  the  remain- 
ing  aev^  f or  c'ause^  and  passed  them  to  the  district  attorney, 
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who  expressed  himself  satisfied  with  the  jury.  The  oourt 
then  ordered  them  to  be  ^wom^  when  defendimt  challenged 
one  of  the  seven  last  examined,  without  assigning  any  reason 
therefor,  except  his  ^^statutory  right''  Qia  challenge  was 
disallowed  and  the  jurors  were  sworn  to  try.  the  cause.  The 
supreme  court  held  the  disallowance  of  the  chall^ige 
"clearly  erroneous,"  saying,  that  "  the  plain  and  express  pro- 
vision of  the  statute  can  not  he  contravened  by  any  arbi- 
trary rule  of  the  court.  *  *  *  Pacts  touching  the 
competency  of  the  juror  might  come. to  the  knowledge  of  the 
defendant  or  his  counsel  after  their  acceptance  and  before 
the  administration  of  the  oath,  not  known  to  them  at  the 
time  he  was  accepted,  which  might  materially  affect  their 
judgment  upon  the  question  of  challenga  In  such  an  event 
the  defendant  is  not  bound  to  disclose  these  facts  to  the  court 
or  jurv." 

In  People  v.  Ah  You,  47  CaL*  121,  twelve  jurors  were 
sworn  to  answer  questions.  After  they  had  answered,  severml 
peremptory  challei^gea  were  interposed,  and  the  remainder 
were  accepted.  Others  were  then  called  to  fill  the  panels 
and  after  they  .had  been  examined  for  cause,  the  defendant 
peremptorily  challenged  Davis,  who. .  had  been  ,accepttd^ 
when  the  first  list  of  jurors  was  called.  The  diiallenge  wfeus 
disallowed,  the  court  holding  that  it  cionld  not  be  interpoa^d 
without  cause  shown.  The  supreme  court  be}d  that,  the 
defendant  could  take  his  challenge  at. any  tim^  befpra  the 
juror  was  sworn.  Hendrick's  case,  5i  Xeigb,  710,  shows  that, 
D.  Hudson  was  called  as  a  juror  pin4  elected  by  the  prisomer. 
The  court  refused  thereafter,  but  before  he  was  sworn,  to 
permit  the  defendant  to  challenge  him  peremptorily.  On 
appeal  the  court  said :  "But  .we  think  the  court  below  erred 
in  refusing  to  permit  the  prisoner  to  retract  hi&  electwn  of 
the  juror  D.  Hudson,  and  to  challejige  him  peremptorily. 
Some  circumstances  are  stated  to  show  the  reason  of  this 
decision,  which  it  is  not  necessary  to  advert  to;  for  this 
court  is  imanimously  of  opinion  that  the  right  of  a  prisoner 
to  challenge  any  juror  peremptorily  is  absolute  at  any  time 
before  the  juror  is  sworn,  and  that  no  circumstances  can- 
bring  that  right  within  (tie  discretion  .of  the  court,  so  long 
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as  it  is*  o(mfii»ed  to  tbe  number  of  peremptory  challenges 
all<*we<l  by  law." '  And  fot  that  error  the  judgment- was  re- 
versed.     (See,  also/  other  cases  first  cited  in  this  opinion.) 

We.  are  of  opinion,  upon'tdasoa  a&d  authotrity,  that  the 
eonrt  erred-  in  disallowing  the  challenge  in  question,  and  that 
thereby  appellimt  was  deprired  of  a  material  ri^t. 

The  judgment  and  order  otemiling  appellant's  motion 
for  a  new  trial  ar^  reversed,  and  the  cause  remanded. 

HjkwtsT,  Jj,  dissenting;  : 

I  iam  of  opinion  that  the  record  affirmatively  shows  that 
the  defendant  waived  I^is  right  to  jiiterpose  a  peremptory 
challenge  to  the  juror  Appleburg^^  !  ^ 

The  rule  is  universal  that  a  party,  either  in  a  civil  dr 
criminal  action,  may  waive  any  statutory  right,  unless  the 
ohservai^ce  of  it  is  imperatively  required.  ;*     ' 

As  a  general' rule  counsel  can  not  ^ionsent  by  their  pres- 
ence and  by  their,  silence  to  aiy "kctlon  of  the  cotitt,  isitid 
afterwards  avail  thepi^elves  of  an'pbjection  thfereto,  which' 
could,  and  should,  have  been  made  at  the  time. 

These  principles  are '  eleijientary '  and,"  if  applicable,  c6n- 
dude  the  defendant  from  coijuplaihing  of  the' action  of  the 
court  in  this  case.     \    •'  -    •        •        ' .  '         '    '  '     ' 

Are  they  applicable  ?    t  iam   of '  opinion  that   they  are. 

Why  not?  "" '" '';'"' "-^  •••'  -.;'"•  '^\    '  '  I'.'  ■•  • 

It  niusl  be  arfmitteil  ttat  the  court. bad  the  right,'  under* 
the  aufhority  of  fke8iafe[i.  An(iit$Dn,  A  Nev.  S65,'tohave  ' 
sworn  the  juror,  iri  ihe  first  instance,' whei  Coiihsel  tefnsfed' 
to  interpose  any  perpinj[itory  challenge,'  and  if  it  had  done 
so  the  defendant  would  thereby 'hkvte  been  deJprived  of  the 
opportunity   to   interpose   a   pieremjiliory  challenge'  at'  Anj 
time  thereafter,  except  ^ttMnthe  discretion  of  the  court. 
Ifpw.  this  being .  true,   what   magic   can  be   found   in   the 
language  of  the  statute  that  wipes  oiii'the  teftisal  of  coun- 
sel to  assert  their  rights  Y^ie^^  clearly  and  distinctly  informed  * 
by  the.cdurt  that  if  they  kre  not  assorted  they  will  be  con- 
sidered'as  waivedl'''"'  ;'■■'■.■'"" 

TTnderHAe  provkibiis  of  the  siatute  a  defendant  in  a  crim- 
inal action  is  entitled  to  a  certain  number  of  peremptany* 


94  ^  Statb  of  -S^jltAiJA  tj.'  Pbitohaju),  •  --.     [Sup»  CjL  i. 


OplQlbn  of  'IlaWlqfv!  Jj».<li98e»tlnc. 


challenges.'     This  right  can  not  be  labridged  by  My  i^letiof .. 
court  i  It  is,  h6wpvet,  always  optional  I'v^ith  tbe:dafe^i4ji9(7  * 
to  avail  l^imself  of  this  right  or  not"    It  is  .d).ppp$onal  .f^ip^yn 
ilege  giv^n.  toi'hiin  by  favor  of. ithe  legislature,  aawi  jn^j;.^ 
waived  or  .lassevted   by   hilQiraQOirding^  t^   bis;  jju4g^ia¥y(»  •. 
caprice  or  pte&snrk- «{  iSffeife'T^  'MtGlfir,W  Mioti  -SS^O  »  TW'» 
dof^dant  haa  not  'put  himBelfrin*  drpositi^m  to- ^ikiplaiQ.  (if 
the  action  bf  the.  cohtL   ..Her wad  not  dtn^  Either  ri^tt.tp^.. 
exercise  his  statutory  privilege.     The  opportunity  was  given 
him  to  interpose  his  peremptory  Qfaall/enge  atl.tlv.  {HrQ9#r 
time,,  and  he .  refused  to  avail  himself  of  it  or  to  4:ake  ai^ 
exc€|ption  whatever  to  the  action  of  the.  court  ■   " 

The  supreme  court  of  this  state^  in  The^  State  v.  Jtodertgas^ 
held  that  the. district  court  did  not  err  "in  corapellinar  the 
defendant  to  accept  , or  challenge, peremptorily  eachijuror^ 
as  it  was  found  there  wa?,  no  jgfro^nd  to  cli alienee  him  for^ 
cause.".  The  eourt  ^aid:  '  This  exact  point  Avas  clecided 
agaipst.the  defendant  in  the  case  of  Th$  Siaie.V,  Anderson, 
4  Ney.  265,  and  we  are  no^  bow  dispose^,  t4>  question  the 
correctness  of  the  yiewa  there  expressed."  ..  (7.  lCe,v.  335.)  . 

If  these  d49(?isiona  a?*e  correct,  and  they  are  so  considered 
by  a  majority  of  the  member^  pf  this  f^ourt,  it  necessarily 
follows,  in  my  opinion,  that  either  the  state  or  the  defend- 
anjt  piay,  upon  the  trial,  demand  that  the  ^'urors  be  swoni 
whenever  it  appears  that  there  is  no  ground  of  ctall^nge  fbr.^ 
cause^  andf  the  respective  parti^j  ^efusie  to  interpose  a  per^  ' 
emptory;  challenge;  ^nd  that  the  preyaijing  practice  i^i  this 
state  of  nqt  swearing i the  jury  untjl  the  pianel  is  compWei'  is 
clearly  lerxoneous,'  ^nd  can  not,  in  any  case,  be  sustained* 
unless,  it  affirTn^tiyely  appears  that  Wii..;I^arties  expressly 
waiyed .  theif , statutory,  right,  or  by  tbe.ir  .presence  and  by 
thqir  .silepjoe  ♦^.on^^ted  to  sijich  a/. mode  of  impanelinff,  the  . 
jury*   J      .  .  ••  '     ,  .     ,     1^  j|^    .' '  '  r.  ■ji"  • '       ' 


It  cwnot,  in.. piy  opinion,  consistent)^  be  ql^ai^ed  that    , 
the  ,»t^tV:te  authorizes, two  or.  more  separate;  a^4.  distinct 
mqdc«  o<  iinpapelipg  ^  jur^,,,althou*?^  tibe^^  fjre^*Qxpressi9p8    , 
used  in  The  State  v.  Anderson,  which  woulfl  s,eem.^to^ imply  . 
th%t'  jthe  fCQrtrta  ^^r^  auljio^i^e^  toipuwu^,  a.  .dvflf??^i^i(  ^fffl?^ 


front  the  coe  stated*      «  c   i(.-.  . /.  i,  ,.;  t. 
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The  error,  theijefore,  which  the  court  con^nitted  in  the 
present  .case  \y^s  in  not  in^paneling'  tho  jury  in  the  inode 
adopted, in  TAe  Biate  v.  Anderson.    But  how  can  defenflafi't/ 
upon  the,  state  of  facts  set  but  i^  the' record,  compf^iii  th^t* 
tliis error/ wfts  pr  CQuld  possij^ly  be  prejudicial  t^  him?".  11^ 
did  not  a^  that  the  jurors  sliould  be  so  sworn.    He  did  not 
object  to  the  moj}^  ^^opied  b^  tbe  co^rt. '   Did  he  n6t)"  by^ 
his  silence;  waiye  his  statutory  right  to  hav6  the  jury  swbril 
at  any  particular  time  ?  '       .      ! 

The  statute  of  this  state  iocs  hot  provide  that  the  rel5pfe<!jt- 
ive  parties  shall  alternate  in  taking  their  pereriiptdry' chal-* 
lejQges;  yet. it, is  the  common  and  proper  practice  so  to  do. • 
Suppose  that  coun^ejl  for  the  defeiiidant'sli'ould  be  cdpricious' 
and  refuse  to  consent  ,to  this  method  of  challebging/ 'could' 
not  the  court,  following  the  rule  established  in  !ffce  Stuie  vi' 
Anderson^  enforce. this  practice  by  swearing  the  jurors  whi^-' 
ever  the  aefemjant  refuses  to  exercise  his  right  of  fehillen^e? 
Itcertainly.could.        ';     ''  ^     '  "•  "  '  '■ ''  /-'  *"  ''   '[''' 

Was  the  practice  adppted  by  the  c6irrt* in' this' case  tiii>Te 
prejudicial  against  the  defendant?  Certainly'  not.  Biit 
fven  if  it.  was,  ,does  ifi  not  necessarily  foUow^j' under  the  well- 
established  principles  of  law;  that  the  defendant  could  iiot* 
avail  himself  of  ,t^e  errOr  without 'shoMhg  that  he  objected' 
at  the  time? .  Can  he  by  li^s  sfleticd  consent  to  su6h  k  prac- 
tice, and  afterwards  complain?  CaA  he  '^aive  his 'challenge' 
md  afterwards 'demand,  as  an  kbfeolute  right:,  that  it 'shbriH ' 
be  restored  i^b  lii'mt  Is  it  iiJlt  thei'eaftifer  exclusively 'withitj' 
•he  discretioji  of  the  cioiirt  to  all9W  him  thief  privil^ge^'or^hbtT' 

If  a  party  waives  his  right  tb'iiiterpose'  a  peremptdry  (jh&l*' 
lenge,  he  must  abide  by  his  Wa?vei^.  Hb  shduld  riot  after- 
wirds^be  permitted  to  resiiine  his  challenge.  If  he  kt'eps' 
his  objection^  Ijaclt,  ait.a'time'whon'hd  dught  io  inake'thfem 
bown,  Jfor  an  imprbper  rcispii,  offfom- liiotiVes  of  mere' 
:apric^,*'the 'diiscretionai*jr  ^0\^^Tpf'ih&  Ccrtirtfe'  to  declare  his' 
right  of  challenge  waived  ought ' not  'ix>l36  dferii^.  {Pdttm  • 
"."isA,  f  Sei%'  &■  fe.  i2S ;  'M'cFkddeh  V.  Th&  ^J^m^ohwedl^K 
23  Pa,  St  IT;  Commofiwhatth  V.  i>i)u^A^y;'8'PMr.  *40.)- 

Jlie  law  is  well  settled  that  if  a, prisoner  or  his  couiisdl' 
oiow  of  any  cause  of  challenge  against  a  jutor,  ana  fan  to 
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take  it  when  the  juror  is  examined  upon  his  voire  dire,  he 
ca,n  not  avail  himself  of  the  defect  afterwards.  (State  v. 
Anderson,  4  Nev.  265;  State  v.  Bigg,  10  Id.  284;  State  v, 
Borowsky,  11  Id.  127 ;  People  v.  Stonecifer,  6  Cal.  405 ;  Siate 
v.  Fisher,  2  Nott  &  McC.  264;  Brown  v.  State,  52  Ala.  345 ; 
Keener  v.  State^  18  Ga.  215;  Croy  v.  State,  "S^  Ind.  384; 
Gardiner  v.  The  People,  6  Parker  Cr.  R"  195.) 

Under  the  provisions  of  the  statute  an  alien  is  exempt 
fi^om  jury  duty.  If  objection  is  made  upon  that  ground  the 
alien  is  excluded;  but  if  no  objection  is  made,  the  accept- 
ance of  the  juror,  as  in  the  cases  above  cited,  is  deemed  a 
waiver  of  the  statutory  right  of  exclusion.  (Holling^worth 
V.  Dmne,  4  Dal.  330 ;  Wallace,  Ct.  Ct.  147 ;  State  v.  Quar- 
rel, 2  Bay.  (S.  C.)  150;  State  v.  Vogel,  22  Wis.  471;  Turner 
y.Hahn:,  1  Col.  2S.) 

•  The  BSj^e  .rule  applies  where  the  juror  is  incompetent  by 
reason  of  his  age.     (Williams  v.  The  State,  37  Miss.  40 Y.) 

Theoe  authorities  (and  numerous  others  might  be  cited) 
all  show  that  the  general  pi^actic^  of  the  court  requires  every 
litigant  in  criminal  as  well  as  civil  causes  to  take  advantage 
of  J^is  rights  at  the  proper  time,  and  if  he  fails  to  do  so,  his 
neglect,  will  be  considered  as. a  waiver. 

If  the  rule,  as  declared  in  The  State  v,  Roderigas,  is  cor- 
rect, thep^  it  seems  to  me, ,  the  defendant  in  this  case  cer- 
tajiiUy:  waived  ;hi3  right  to  interpose  a  peremptory  challenge 
to  the  juror  Applqb\irg  at  the  proper  .tin^e  for  its  exercise  ; 
and  in.  my  opinion  it  was  thereafter  within  this  discretion  of 
the  court  to  refuse  or  allow  him  to  exercise  such  challenge. 

This  discretion  jpay  be  reviewed  by  this  court.  I  am, 
however,  .unwilling  to  say  t.hat  the  court  abused  its  discre- 
tion in  this  case,  4^th9ugh,  .in  my  judgment,  ibe  better 
practice  .woul4  be,  eajjecially  in  capital  cases,  to  exercise 
this  discretion  in  defendant's  favor  unless  it  cle^arly  appears 
that  hi?  request  is,  unreasonable  or  merely  capricious. 

The  other  points  presente(^  in  the  record  have  all  been 
settled  advcfrsely  to  appellant  by  previous  decisions  of  this 
court 

In  my  opinion  the  judgment  of  the  district  court'  ought  to 
be  affirmed. 
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Beatty,  C.  J.,  concurring: 

I  concur  in  the  conclusion  of  Justice  Leonard^  that  the 
district  court  erred  in  denying  the  challenge  to  the  juror 
Appleburg. 

The  cases  cited  by  Justice  Hawley  undoubtedly  prove  all 
that  be  claims  for  them^  viz. :  "That  the  general  practice  of 
the  courts  requires  every  litigant,  in  criminal  as  well  as 
civil  causes^  to  take  advantage  of  his  rights  at  the  proper 
time,  and  if  he  fails  to  do  so  his  neglect  will  be  considered 
as  a  waiver." 

This  proposition,  however,  is  far  from  being  conclusive  of 
the  case.  If  it  had  been,  no  argument  or  citation  of  au- 
thorities was  needed  to  establish  it;  for  it  has  been  the 
postulate  of  every  argument  addressed  to  the  court  by  coun- 
sel for  the  respective  parties,  and  I  understand  Justice 
Leonard  to  concede  throughout  his  opinion,  as  unreservedly 
aa  I  concede  myself,  that  the  failure  of  a  party  to  assert,  his 
privilege  at  the  proper  time  is  a  waiver. 

The  argument,  therefore,  which  results  in  a  conclusion 
that  has  been  treated  as  self-evident  from  the  beginning  to 
the  end  of  the  case  appears  to  me  to  have  been  wasted. 

No  one  has  denied  that  a  defendant  in  a  criminal  action 
can,  and  does,  waive  a  peremptory  challenge  by  failing  to 
interpose  it  at  the  proper  time,  but  there  is  a  serious  ques- 
tion as  to  what  is  the  proper  time.  The  appellant  claims 
that  the  law  gave  him  the  absolute,  right  to  challenge  per- 
emptorily at  any  time  before  the  juror  was  sworn,  wliile 
counsel  for  the  state  contend  that  the  right  to  make  such 
challenges  can  be  lost  at  any  time  by  acceptance  of  the 
juror,  either  express  or  implied,  and  can  not  thereafter  be 
reclaimed,  no  matter  how  long  the  court  may  delay  swearing 
him.  It  is  here  that  the  whole  controversy  hinges,  and  it 
is  merely  clouding  and  obscuring  die  question  before  the 
court  to  pile  up  authorities  to  prove  what  has  never  been 
doubted,  i.  e.,  that  objections  to  jurors  for  alienage,  non- 
age, etc.,  are  waived  if  not  taken  in  time.  The  point,  and 
the  only  point  to  be  determined  in  this  case,  is  the  time 
allowed  by  our  law  to  the  defendant  in  a  criminal  action  for 
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situation  of  the  defendant  would  have   b«en  the  same  In 
either  ease. 

But  this  is  {itf  from  being  trtl«,  Foi*,  in  the  first  place, 
if  tihe  jurors  had  been  sirom  as  th^y  were  pa^ssed,  not  only 
would  the  defendant  have  l<Mt  the  right  to  challenge  Apple- 
burg,  but  the  state  would  have  lost  its  right  to  challenge 
any  of  the  others ;  whereas,  by  the  course  pursued,  fh^  right 
of  the  state  to  challenge  any  of  the  jurorss  in  the  hot,  re- 
anained  unaffected  while  that  of  the  def eudattt  was  i^bso- 
iidtely  cut  off. 

Ib  liie  -second  place,  the  swearing  of  the'  jxiiws  passed 
uToviA  have  made  it  the  imperative  duty  of  the  cdt»t  to  keep 
lihem  together,  in  custody  of  a  sworn  officer,  from  tfort  time 
tin  tihe  end  of  the'  trial    (Comp.  L.  2004.) 

The  same  act  which,  under  the  statute,  ciits  off  fil¥fl!ber 
Opportunity  to  challeligfe  jurors  gives  to  the  defendant*  tfx» 
absolute  right  to  require  that  they  shall  be  kept  tJ&gfethei»* 
and  beyoiid  the  rieach  of  any  improper  influenced  An^'  tills 
right' 'is  deemed  iso  important  that  a  failure  to  keep  ttife' 
jurora  in  such  cudtody  is  prima  facie  cause  for  a  new  ttiied}. 
and  casts  upon  the  state  the  burden  of  proving  that  no 
prejudice  did  or  could  have  ensued.  {8ta£e  V,  Harris,  1*^ 
Nfev..4a2^) 

It  tbiiB  ^appears  that  under  the  practice  prescriibed  by  the 
statute,  and  which  the  court  could  have  followed  if  it  had 
cMosento  do  so,  the  right  of  each  party  to  challiBnge  would 
have-  been  cut  off*  at  thie  same  time,  while  here  it  was  not, 
and^  what  is  of  still  more  importance,  the  delfemlant  would 
have  had'  secured  to  him  a  means  of  protection  which  is, 
and  wsis  designed  to  be,'  strictly  correlative  to  the*  loss  of  the 
fiii-ther  right  of  challenge.  For  these  reasons  I  maihtaiu 
that  the  practice' prescribed  by  the  statute  dbes  not  author- 
ize such  proceedings  as  were  had  in  this'  case,  and  I  concur 
in  die- order  of  reversal 
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[No.  996.]" 

BROPHT  lONING  COMPANY,  Bbspondbnt/ «.  BRO 
PHY  AND  X)AXE  GOLD  ANI)  SILVER  MINING 
COMPANY,  AppBLLAira. 

•  4  '      J       I         *      k      * 

*  «  t 

BgciTT— Bfwct  of  RB-cONTBTAirca  OF  TiTLE.—S.  Held  a  dded  of  mining^' ^ 
sronnd  aa  a  mortgage  to  aecare  an  existing  indebtedness ; '  ho  -conTeyed 
tlie  premises  to  P.,  and  after  two  or  mora  transfers  oC  tha  title  tJ|e 
property  was  redeeded  to  8. :  Held,  that  when  the  title  retamed  to  ki 
the  same  equities  attached  to  It  In  his  hands  as  existed  at  the  time  he 
made  the  convieyaace  to  F. 

VHCLAIM    DBBIH^irFFICKBNT    TO  ;C0KV»T    X/^aQJUt    TiTbB — ^BONA-   Fl»B  JPtlfc- 

CHASEB. — ^A  quitclaim  deed  conveys  whatever  interest  the  grantor  has 
In  the  property  at  the  time  the  conyeyance  is  made,  and,  although  it  la 
Intended  as  a  mortgage.  It  wfll,  if  abedfnte  to  form,  rest  the  legal'  title 
fa  the  grantee  and  is  sufficient'  to  pH>tect  t]pe  rijgfats  of  ui  Innooo^t  iHir" . 
chaser  for  Talne. 
lEM— Bona  fioa  Puxchaseb — ^Not  Affbcted  bt  ant  Ijatent  bqifitt 
wrrHOi^  NoncB.-^h^  bono  /Ide  pnrehaser  of  a  legal  tttle  Is  not  affected 
yi$  any  latent  equity  of  which*  he :  has  po  notice,  actual  o^  construpldtre. 

PlIKlNT     OF     PUBCHASE     MONBT, — WHA!^     Co:«STITUTBS-r-BBFOB»    ,E9CE^\|Na^ 

Noticxl — A   mining  claim   was   purchased  for  one  thousand  ''dollars"  in 
cofai,  and  llileen  thousand  shares  of  stock  In  a  cofeipor^tUm  th^h&sfter  to 
be  fonned.    onia  mooMy  was  paAd ;  hnt  only  a  pocifon  of  t|)t.jceqtlAcii|tc9. 
for  shares  of  stock  were  delivered  tp  the  grantor  before  the  purchaser  , 
received   notice' of   the   equities   of   plaintiff:  Held^   that   the   purchase. 
Boney  was  paid  before  notice.-  -  .•'•"»■... 

?^!tBS8zoN — ^NoT  Notice  of  IJNBEcoiiDab'  DlTEAMircq/^Jthe  '  op^' .  at^d 
Botorious  possession  by  a  ^antor,  after  sale  and  conyeyance  of  Vf^ 
my,  l6  not  sufficient  to  Impart  notice,  to  a  subsequent  purchaser  for 
Ttlue,  of  any  unrecorded  defeasance.  '  (Hawley,  J.)   ' 

l'>af— Po80X88toN   N0»  Ofvn  v^   No:POBXoo8.-^Upoii  the  evMen(sa':  ,jff«l*  ' 
that  the  possession  of  original  grajitoir  was  not  open,  noy^ripua,,  and  e;Z'k 
elusive;  nor  in  sny  manner  inconsistent  with  his  deed,     (lieonard,  J.» 
•ad  Beatty,  C.  J.)  .•  '    ,       » 

<  t 

Appeax  from  the  District  Court  of  the  First  Judicial  Dia-  . 
^nct.  Storey  Oonnty .  '  • .  ' 

The  f^cts  BuiBciently  appear  in  the  ppinion, 

KirkpatricTc  &  Stephens,  and  JZ.  H.  Taylor,  for  Appejllant : 

L  Ab  to  "what  constitatee.a  bona  fide,  purchaser^  couxiflel 
''ite  the  following  authofitieSi  (2  Story  Eq.  JTur.,  sees. 
1232, 1502;  2  Lead,  Gro.  Eq.  36^  43,  >63,  T3,  80,  82';  Union 
C^ntd  Co.  ▼.  Youiy,  1  Whart  432 ;  Jachson  v..  SumrnerviUe,  . 
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13  Pa.  St.  359 ;  Story  Eq.  PL,  sec.  604a ;  3  Serg.  &  R  422- 
432;  32  Mass.  87.)  ;    .         .      .,  . 

II.  The  monej.  inust  be  wholly-  p?iid'  before",  notice. 
(Bump  on  Fraud.  Con.  477;  Wade  on  !S'9tio^,  sees.  60,  93; 
Willard's  Eq.  Jur.  256,  609;  1  Perry  on  trusts,  sees!  220-1 ; 
Blanchard  v.  Tyler,  12  Micb.  339 ;  Palmer  v.  Willium,  24 
Mich.  3290 

m.  The  onus  of  proving  payment  is  on  the  pui^chaser. 
{Lloyd  V.  Lynch,  28  Pa,  St.  419 ;  Bolton  v.  Johns,  5  Id,  151 ; 
Dresser  v.  Missouri  and  Iowa  R.  R,  Cop,  93  U.  S.  92.) 

IV.  Upon  the  reconveyance  of  the  estate  to  Sullivan,  the 
original  equities  re-attaclied"to  it'  in  his  hands.  "His  con- 
science  -stands,  bound  by  the  yiolatioA  of  his  truat  ^nd  medi- 
tated fraud/'  (Wade  on  the  Law  of  Notice, 'sees.  61,  62,  63, 
243;  Allison  v^  Hagan,  12  Nev.  55^  1  Story's  E^.  Jur.,  sees. 
261y  4;d9,  no ',  Troy  JSanlc  y,  Wilcox,  24^  Wk.  671,  676 ;  Arm- 
strong V.  Campbell,  3  Y«rg.  801;'  Ohurdt  r*  Church,  35  Pa, 
St:'278,;:2  L^ad;  Cas.  in  Eq.,  pt.  1^  p.  40.) 

V.  TagUabue  having  acquired  his  title  by  a  quitclaim 
deed  tKm  not  be  regarded  as  a  bona,  fide  ptneh^ser  for  value 
without  notice.  (May  v.  Le  Claire,  11  Wall.  232 ;  Oliver  v. 
Piatt,  3  How.  410;  11  Id.  322;  .3.  Story  C.  C.  365;  39 
Tex.  67 ;  42  Me.  &17 ,-  20  Ma  81. ) 

VI.  A  ^antee  in  a  quitclaim  deed  is  not  a  purchaser 
without  notice  of  equities  affecting  his  grantor.  (Stoffel  v. 
8dhroeder,e2  Mo.  147';  39  Tex.  278;  Marshall  v.  Roberts,  13 
Minn.  405 ;  Wade  on  Laws  of  IPTotice,  sec.  204 ;  2  Lead.  Cas. 
in  Eq.,  pt.  1,  p^  72;  Graff  v.  Middleton,  43  Cal.  343-4: 
Carpentier  v.  Williamson,  25  Id.  154;  Downer  v.  Smith,  24 
Id-  123;  21  Ala.  125;  Rogers  v.  Burohard,M  Tex.  441.) 

VII.  As  between  Sullivan  and  Brophy.no  title  passed  by 
the  mortgage  deed.     (Civ.  Pr.  Act,  sec.  262.) 

VIII.  In  Jackson  V.  Lodge,  36  Gal.  28,  this  provision  was 
held  applicable  to  a  mortgage  in  the  form  of  a  deed  abso- 
lute. ■  It  is  true  that  the  doctrine  of  that  cdse  was  subse- 
quently modified 'in  Hughes  t,  Davis,  4Qi  Id.  117,  ^but*  that 
modification  has  not  been  adopted'  by. 'this  oovrt.'  {Hyman 
V.  KeHy,  1  'Rev.  179.)  In  the  rec^t  (M&oi  Pierce  v.  Traver, 
13  Id.  626,  this  court  inrpliedfy  aeserits  to  tbe^  doctrine  that 
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title  does  not  pass  by  an  absolute  deed  intended  as  a  mort^ 
gage. 

IX.  Neither  Tagliabue  nor  plaintiff  were  bona  fide  pur- 
chasers^  because  they  did  not  receive  their  conveyances  nor 
pay  any  part  of  the  purchase  price  before  notice  of  the  rights 
and  equities  of  Brophy  and  his  vendees. 

It  ia  a  fact  admitted  by  the  pleadings  that  the  defendant 
and  its  grantors^  from  the  first  of  January,  1879,  and  ever 
since,  have  been  in  possession  of  the  premises^  holding 
them  adversely  to  the  plaintiff.  This  possession  was  of  it- 
self notice,  or  evidence  of  notice,  and  Tagliabue  and  the 
plaintiff  were  bound  thereby.  (Daubenspech  v.  Plait,  32  Cal. 
330;  Pell  v.  McElroy,  36  Id.  268;  Talbert  v.  Singleton,  42 
Id.  395.) 

X.  In  fiddition  to  such  presumptive  notice,  Tagliabue  and 
the  plaintiff  had  actual  notice  of  the  equities  of  the  defend-  ' 
ant,  while  a  greater  part  of  the  purchase  price  agreed  to  be 
paid  to  Sulli vail  still  remained  in  their  hands. 

In  no  conceivable  view  of  the  case  can  the  plaintiff  be 
held  entitled  to  the  protection  of  a  htma  ^de  purehaser. 

>  ■  * 

SeeZej/ ^  Woo^i&um^  for  Respondents  t 

I.  The  record  nowhere' shows  that  TagHabu6  had  any  man- 
ner of  notice  that  the  deed  ffom  Br6phy  to  Sullivdn  was  in- 
tended as  a  mortgage  prior  to  the  filing  of  the  answer  of 
the  defendant. 

II.  It  is  well  settled  that  the  plea  of  purchase  for  a  valu- 
able consideration  without  notice  bars  both  a  legal  and  equi- 
table claim,  it  being  contrary  to  equity  and  good  conscience 
to  dispute  the  title  of  one  who  honestly  and  hona  -fide  haa 
paid  his  money  for  the  purchase  of  an  estate, 

IIL  When  a  deed  intend^  as  a  security  is  recorded,  the 
defeasance  not  being  recorded,  a  purchaser  for  value  from 
the  grantee  without  notice  of  the  defeasance  will  hold  an  . 
absolute  title  against  the  grantor  and  his  grantees.  (Tbos. 
cm  Mort.  156 ;  Mills  v.  Comstoch,  6  Johns,  Gh.  214 ;  WhitUck 
T.  Kane,  1  Paige,  202 ;  Cole  v.  Bolard,  22  Pa.  St.  431.) 

IV,  A  court  of  equity  will  declare  a  deed  absolute  on  its 
face,  given  as  security  for  a  debt,  a  mortgage,  and  allow 
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the  grantor  to  redeem  both  as  against  the  original  grantee 
and  parties  who  purchase  from  him  with  knowledge.  (Kuhn 
V.  Rwnpp,  46  Cal.  299 ;  Leahigh  v.  White,  8  Nev.  150.)  The 
converse  of  the  principle  laid  down  in  the  two  cases  just 
before  mentioned  must  necessarily  be  true. 

V.  Questions  as  to  the  effect  of  parol  agreements  upon 
deeds  absolute  in  their  terms  can  only  arise  between  the 
parties  or  purchasers  with  notice.  (Wash,  on  Real 
Prop.  vol.  2,  p.  61.)  This  being  the  law,  it  follows  that  the 
plaintiff  being  from  the  proof  a  purchaser  without  notice, 
no  right  of  redemption  can  exist  against  it,  and  the  deed 
under  which  it  holds  can  not  be  converted  into  a  mortgage 
by  parol  testimony. 

VI.  A  deed,  absolute  upon  its  face,  although  intended  as 
a  mortgage,  conveys  the  legal  title.  {Hughes  v.  Davis,  40 
Cal.  117 ;  Espinosa  v.  Gregory,  40  Id.  58.) 

VII.  The  deed  from  Sullivan  could  not  possess  the  char- 
acter of  a  mortgage  unless  Tagliabue  had  full  knowledge  of 
the  agreement  between  Brophy  and  Sullivan,  and  purchased 
with  intent  to  defeat  the  right  of  the  grantor.  (15  Vt.  755.) 
Continued  possession  by  the  grantor  of  land,  after  the  mak- 
ing of  his  deed,  will  not  be  notice  of  a  defeasance  held  by  him 
which  is  not  recorded.  {Kunkle  v.  Wolfersberger,  6  Watts. 
126;  Newhcdl  v.  Pierce,  5  Pick.  450;  Hennessy  v.  Andrews, 
6  Cush.  170;  Crassen  v.  Swoveland,  22  Ind.  434.) 

By  the  Court,  Hawley,  J. : 

This  is  an  action  of  ejectment. 

Both  parties  deraign  title  to  the  mining  claim  in  contro- 
versy from  one  William  Brophy.  The  material  facts  are  as 
follows : 

On  the  fifteenth  day  of  September,  1874,  Brophy  being 
then  the  owner  and  in  possession  of  the  mining  gronnc[, 
executed  and  delivered  to  M.  C.  Sullivan  a  quitclaim  deed 
for  said  premises. 

This  deed,  though  absolute  in  form,  wad  intended  as  a 
mortgage  to  secure  an  existing  indebtedness,  then  due  and 
owing  from  said  Brophy  to  said  Sullivan,  and  to  secure  said 
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Sullivan  for  any  future  indebtedness  that  might  thereafter 
accrue  to*  him  from  said  Brophy. 

Sullivan,  on  the  thirtieth  day  of  September,  1878,  con- 
Teyed  the  premises  to  Thomas  B.  Pheby.  On  the  fifteenth 
day  of  November,  1878,  Pheby  conveyed  the  same  to  Henry 
Rosener.  On  the  twentieth  day  of  March,  1879,  Eosener 
conveyed  the  premises  to  Sullivan.  On  the  same  day, 
March  20,  Sullivan  conveyed  the  premises  to  F.  Tagliabue. 
At  the  time  of  the  execution  of  the  last-mentioned  deed  it 
was  agreed  between  Sullivan  and  Tagliabue  that  a  corpora- 
tion should  be  formed  by  said  Tagliabue,  to  which  the  title 
and  interest  of  said  Sullivan  should  be  transferred;  that  in 
consideration  of  such  transfer  Sullivan  was  to  receive  one 
thousand  dollars  in  coin,  and  'fifteen  thousand  shares  of  the 
stock  of  said  corporation,  to  be  delivered  at  stated  periods 
thereafter.  Tagliabue  conveyed  the  premises  to  the  corpo- 
ration, and  it  was  organized  in  pursuance  of  said  agreement. 
The  capital  stock  was  divided  into  one  hundred  thousand 
shares  of  the  par  value  of  one  hundred  dollars  per  share. 
Tagliabue  subscribed  for  ninety-nine  thousand  six  hundred 
shares,  and  upon  its  organization  became,  and  still  is,  the 
president  and  one  of  the  directors  thereof. 

One  thousand  dollars, was  paid  by  Tagliabue  to  Sullivan 
at  the  time  of  the  execution  of  the  deed.  One  thousand 
shares  of  stock  was  delivered  to  Sullivan  on  the  first  day  of 
April;  four  thousand  on  the  fifteenth  or  twentieth  of  May; 
five  thousand  on  the  twenty-seventh  of  June,  1879,  and  five 
thousand  remained  in  the  hands  of  the  company  to  the 
credit  of  Sullivan  at  the  time  of  the  trial. 

On  the  thirty-first  day  of  March,  1879,  William  Brophy 
conveyed  the  same  premises  to  one  J.  H.  Lieman,  and  the 
said  Lieman  on  the  twelfth  day  of  April,  1879,  conveyed  the 
same  to  the  corporation,  defendant  and  appellant,  in  this 
action. 

The  deeds  executed  by  the  respective  parties  wei:e  all  quit- 
claim de^ds. 

The  complaint  alleges  that  the  defendants  wrongfully  en- 
tered upon  said  premises  on  the  first  day  of  January,  1879. 
On  the  nineteenth  day  of.  August,  1878,  M,   C,   Sullivan 


106  Brophy  M.  Co.  v.  B.  &  D.  M.  Co.         [Sup.  Ct. 

opinion  of  the  Court — Hawley,  J. 

brought  suit  in  the  district  court  of  Storey  county  to  have 
the  deed  from  Brophy  to  him  adjudged  to  be  a  mortgage, 
and  to  have  the  same  foreclosed. 

This  suit,  on  the  eighth  day  of  October,  1878,  was,  on 
motion  of  Sullivan,  and  before  it  was  brought  to  issue,  dis- 
missed. 

The  court,  in  addition  to  the  facts  already  stated,  found 
'^that  the  plaintiff  at  the  time  of  the  commencement  of  this 
action  was  and  now  is  the  owner  in  fee  of  the  premises  in 
dispute  and  entitled  to  the  possession  thereof;  that  at  the 
time  of  the  commencement  of  this  action  defendant  was 
wrongfully  in  possession  of  said  premises,  unlawfully  hold- 
ing them  adversely  to  the  plaintiff.'' 

And  as  conclusions  of  law  the  court  "found  that  plaintiff 
is  entitled  to  judgment  in  its  lavor,  and  against  defendant, 
for  the  possession  of  the  premises  and  for  costs  of  the  suiL" 

As  applicable  to  the  equity  branch  thereof,  the  court, 
among  other  facts,  found  "that  said  Tagliabue  was  a  bona 
fide  purchaser  of  said  premises,  for  value  and  without  notice 
of  any  of  the  equities  mentioned  in  defendant's  answer  at 
the  time  of  said  purchase ;  that  he  had  paid  the  entire  pur- 
chase money,  and  received  his  conveyance  before  notice  of 
any  of  said  equities;  that  said  Tagliabue  on  or  about  the 
twenty-iourth  day  of  March,  1879,  by  deed,  conveyed  to 
said  plaintiff  said  premises;  that  said  plaintiff  took  said 
conveyance  in  the  capacity  of  a  bona  fide  purchaser  for  value 
and  without  notice  of  defendant's  claimed  equities. 

As  conclusion  of  law  the  court  found:  "That  plaintiff  is 
owner  in  fee  of  said  premises,  holding  the  premises  as  a 
bona  fide  purchaser,  for  value,  without  notice  of  any  equities 
in  favor  of  defendant;  that  defendant  is  entitled  to  no  relief,, 
and  judgment  and  decrees  are  ordered  accordingly/' 

1.  Is  respondent  a  bona  fide  purchaser  ? 

Has  it  shown  that  the  purchase  was  made  in  good  faith^ 
for  a  valuable  consideration;  that  the  purchase  price  was 
wholly  paid,  and  that  the  conveyance  of  the  legal  title  was 
received  before  notice  of  the  equities  of  appellants  t 

In  the  consideration  of  these  questions  it  is  only  neces- 
sary to  determine  the  effect  of  the  transaction  as  between 
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Sullivan  and  Tagliabue.  When  the  title  retutni^d  to  Sulli- 
Tan  the  same  equities  attached  to  it  in  his  hands  as  existed 
at  the  time  he  made  the  conveyan<je  to  Pheby.  (1  Story 
Eq.  Jur.,  sec.  410;  Wade  on  Law  of  Notice,  sees,  $3,  243; 
Kennedy  v.  Daly,  1  Sch..&  Lef,  379 ;  Troy  City  Bank  v.  Wil- 
cox, 24  Wis.  671 ;  Church  y.  Cfeufoft^  25:  Pa.  St.  278.)     . 

If  Tagtiabue  is  bound  by  the  equities  of  appellant,  then 
respondent  is  bound.    The  knowledge  of  each,  is  idientic^L 

Was  Tagliabue  a  bona  fide  purchaser  ? 

Appellant  claims  that  inasmuch  as  Sullivan  icould  not 
have  maintained  an  action  of  ejectment  bgainst  Bropby,  or 
his  vendees,  to  recover  possession  of  the  premises,  it  follows 
that  Tagliabue,  cliaiming  frodn  SuUivan  nndjer  a  quitclaim 
deed,  can  not  maintain  such  an  action.    '       ;  . 

This  position,  under  the  facts  of  this  case,  in  notttenable/ 

A  quitclaim  deed  is  suflBcient  to. convey  whateren. interest 
the  grantor  bad  in  the  pi^)perty  at  the  time  the  ^nveyfmce 
was  made.  As  between  Sullivan  and-  Brophy  the  de^d  exe- 
cuted by  Brophy  to  Sudliyan  was  a  mortgage,  but  beiiag  ab- 
solute in  form  it  rented  the.  legal  title  to.  the  property  in 
Sullivan.  (Hughes  v,,  Davhj  40.0al..  117*.)  Heneerit  follows 
that  the  deed  executed  by  Sjillivan.  wa^  sufficiwt  to  ctxpyey 
the  l^al  title  to  Tagliabue.  :  ,>  ,.  =  .  ,  .„ 

The  mere  ifactthat  this  conveyance  was  a  quitclaim  deed 
does  not  deprive  •  TagUattue  of /the  character  ofjiborui  fide 
purchaser.  (Chapmcm  v.  Sirn^,  53.  Miss.  154y  :Wi&0n  v. 
ire^/em  N,  C.  L.  Co.,  77  N*  O,  445';  ^Flofl^  v.  Marmei  dh,  2 
Sumn..  562.)  If  Tagliabue  tock  this  conyeyanoe.  ija  good 
faith,  and  paid  a  valu^.ble  conaideratix^n  •  ther^fQT,  without 
notice  of  the  fiacte  relied  upon  to  convert  the;  deed  from 
Brophy.  to  Snlliv«n  into  a  mortg^e,  he  acqurir^d  the  title  to 
the  premises*  (Conner  v.  Chase,  15;Vt.  7X5;.WJiitii(Jc  v. 
Kane.l  Paige  0^4.208;  Stoddard  y.Rott on,  5:Bo^.378.)' 

The  court  in  Connor  r.  Chasej  in  discu^^ing  this  Question, 
faid:  .:     .  ■■       ,   •       ....    ,..'   ...  ...  ....    ,:    , 

"If  the  dee«d  froipithei  orato;?  tp.^Ghase  ,(rw^d•hayei'been 
treated  as  a  mortgage  between  .them,  iit  the  time  it  was-  exe- 
cuted, it. would  n^t  Jxave  th|^t  cjiai'actetr  fts  to . ^;iiteeq.T^nt 
purchasers  under  Chase,  nor  would  they  be.affe^t^d  h^  $fij 
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agreement  between  the  orator  and  Chase,  *  *  *  unless  tlie 
purchaflei-s  had  full  knowledge  of  the  character  and  nature 
of  the  contract'  and  agreement  between  the  parties,  and  pur- 
chased fraudulently,  and  with  the  intent  thereby  to  defeat 
the  right  of  the  grantor,  the  orator  in  this  bill.  Under  our 
recording  system,  a  purchaser  of  one  who  has  the  legal  title 
and  possession,  is  not  to  be  affected  by  the  disputes  and 
claims  between  the  legal  owner  and  the  claimant  in  equity, 
when  no  suit  is  pending  between  them." 

When  a  conveyance,  absolute  upon  its  face,  is  intended 
as  a  mortgage,  the  purchaser  from  the  grantee,  with  notice 
of  the  facts,  stands  in  the  place  of  the  equitable  mortgagee. 
But  where  a  deed  intended  as  security  is  recorded,  the 
defeasance  not  being  recorded, 'a  purchaser  for  value  from 
the  grantee,  without  notice  of  the  defeasance,  will  hold  an  ^ 
absolute  title  as  against  the  grantor  tmd  his  grantee^.  It  is 
an  absolute  deed,  as  regards  tiiird  persons,  and  a  bona  fide 
purchaser  will  take  the  land  discharged  of  the  equity  of  re- 
demption of.  the  mortgagor.  (Thomas  on  Mortgages,  166; 
Mills  V.  Comatock,  6  Johns.  Oh.  314.) 

The  truth  is,  as*  stated  by  Mr.  Washburn  in  his  work  on 
real  property,  that  "questions  as  to  the  effect  of  parol 
agreements,  or  separate  instruments  upon  deeds  absolute 
in  their  tferms,  can  only  arise  between  the  parties  or  pur- 
chasers with  notice."     (1  Wash.  R.  P.  496.) 

The  decisions  are  uiiiform  that  the  bona  fide  purchaser  of 
a  legal  title  is  not  affected  by  any  latent  equity  founded 
either  on  a  trust,  incumbrance,  or  otherwise,  of  which  he 
has  no  notice,  actual  or  constructive.  (Hogarty  v.  Lynch, 
6*  Bos.  138 ;  Hogan  v.  Jaqxies,  19  N.  J.  Eq.  124 ;  Oray  v. 
Coon,  40  I<Jwa,  327;  Hull  v.  Swarihmt,  29  Mich.  249; 
Carter  v.  Allen,  31  Grat.  249 ;  Ba^ett  v.  Nosworthy,  2  Kq. 
Lead.  Cas.  pt.  1,  p.  32  et  seq.,  and  authorities  there  cited.) 

2.  Was  the  purchase  money  paid  before  notice!  The 
evidence,  in  my  opinion,  shows  that  it  was. 

The  property  was  purchased  by  Tagliabue  for  one  thou- 
sand dollars,  w^faich  was  paid  at  the  time  of  tiie  execution 
and  delivery  of  the  deed.  This  was  the  real  consideration 
^  the  property  purchased. 
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It  is  true  that  it  was  fiiriher  agreed  that  a  cec^raticm  \ 
sboold  be  formed,  and  that  oertifieates  for  M4/aem<  rthouaaiid: . 
shares  of  stock  representing 'three^wentieths  of'. the  -mme 
shdold  be  thereafter  delivered  to 'SuUivaln.'    Whem  the  cor- 
poration was   organized .  these   shared   were  plkced  to  his  • 
enedit;  but,  as  before  stated,  ^'^f  the  certifixuitee  were-  not 
delirered  to  Sullivan  prior  to  Tagliahtie's .  peoeiiv^ing /BotiieeL 
of  appeUant^s  equities*     Under  the.  agreement  iTaglilabiU/e' 
was  only  entitled  to  shares  of  stock  representiilg  sevehteex^i: 
twentieths  of  the  mineL^   Jor  lihis  he  paiji  the  ftiU  co^sidem- 
ticm  at  the  time  of!  hisipurebaae;    He  had:par;ted   with; 
every  thing  of  value  to  -hiiin  before  receiting  aiiLy  notice.: 
Neith^  he  nor  the  (corporation  had  any  interest  ilty  or  daim  , 
t(^the' shares  of  stock  agreed  to  he  delivered  to  Sullivaa.!     ir 

Undar  these  eironmstaneesiit  seems  to  me.  thatiitiXUKonoit  . 
consistently  be  claimed  that  the  purchase  i  money  was  not> 
^Uy  paid  before  neiice«  :     ■:      •:.... 

8.  Was  the  poss^iaioaaL  of  Brophy ;  sufficienti  to  put  Tag*  ( ^ 
litbue  npdn  inquiry  as  to  Brophy^s  equitable  rights  ?       i      >  .- 

This  is  the  most  important  questicm  presented  in  this  eiase.  , 

As  ^  gemei^al  irule  the  authorities  declare  fthiat  open^  no^.* 
torioos, .  and  escliisiTe  possession  and  occupation^  of  lands 
bj  a  stranger  to  a- 'Vendor's 'titlet^  as  o£:recoird^;  atthe  tinle 
of  a  porcfaase  f roiii  and  eox^eyance  by  isuoh.  vendor  out  of 
possession,  is  sufficient  to  put  such  ptrchaser  upon  inquiry 
as  to  the  legal  aoidiequi tablet  rights*  of » the  party  so  in  p(}s* 
session,  and  such  vendee  is  presumed:  to'  have  .purchased 
and  taken  a  conveytunoe  from  the  vendor  :with  inM  notice  of 
all  legal  and  equitable  rights  in  the  premiaasof:  siiueh  paitty.. 
in  possession    arid  in  subordination,  to  these'  righto  }■  imd ; 
this  presumption  is  only  to  be  overcome  or  rebutted  <b>y  clear 
and  ^plicit  proof  on  the  part  of  such,  purobaser,  or:  tbosie;. 
claiming  under  hiin>  of'  diligent^  unavailing  effort. by  the 
vendee  to  discover •  or  obtain  actual,  notice  ef^  any  .legal.. or 
equitabln  rights  in  the  premises  in  behalf*  of.  the  party,  in 
possessioB. 

It, does  not  .cle$urly  fippear  that  Taglia]b»ue^,l|a4  ^tual  no-, 
dee.  <^  BtrophQr'^s  ppssessioa  at  the  time  i^e  purchased  the 
property^  and  if  the  rule  above  stated  is  applicable  to  the 
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faets  in  this  case,  it  is,  in  my  opinion,  very  doubtful  "K^hether 
Brophy'fi  possession  is  shown  to  be  of  such  .an  open  and 
notorious  character  as  to  impart  constructive  notice. 

From  the  views  I  entertain  of  this  case  it  may  be  ad- 
mitted that  the  pleadings  and  proofs  show  that  Tagliabue 
had  notice  of  the  fact  that  Brophy  was  in,  possession  of  the 
property  :on  the  first  day  of  January^  1879,  and  that  he  con- 
tinued in  the  possession  thereof  ilp  to  and  at  the  time  of 
the^  deilivery  of  the  deed  from  Sullivan  to  Tagliabue. 

This  presents  the  question  whether  the 'fact  of.  the  posses- 
sion of  ireal  estate  or  tiiining  property;  by  a  vendor  thereof^ 
after  transfer  of  his  legal  title  thereto  by  deed>  is  sufficient 
to  puifc  a  subsequent  vendee  of  the  sai^e  premises,  while  so 
in  the  possession  of  the  original  vendor,*  upon  inquiry  aa 
the  editable  rights  of  such  original  vendor,  and  subject 
such  subsequent  purchaser  to  the  same  rules  as  when  a 
stranger  to  the  title  of  his  vendor,  as  of  record,  is  in 
possession.  Upon  this  point  the  authorities  are  conflicting. 
Section  26  of  the  act  concerning  conveyances  in  this  state 
provides  that  every  conveyance  of  real  estate,  ^Vfaich  shall 
not  be  recorded  as  provided  in  this  act,  ^all  be  void  as 
against  any  subsequent  purchaser,  in  good  faith  and  for  a 
valuable  consideoration,  of  the  same  real  estate,  or  any  por- 
tion thereof,  whdre  his  own  conveyance  shall  be  first  duly 
re<»rded."    (1  Comp;  L-  254.) 

In  California^  under  the  provisions  of  this  act,  the  su- 
preme court  decided  that  it  was  the  intention  of  the  act  to 
protect  the  purchaser  of  the  leg&l  title  against  latent  equities^ 
and  to  abolish  the  presumption  of  notice  arising  from 
possession.  '  (Mesick  v.  Swnderland,  6  Gal.  29!7.): 

In  Disnihenspeck  v.  Piatt,  22  Gal.  388,  the  court,  without 
any  reference  to  the  statute  or  to  the  previous  .decisions,  in. 
a  case  where*  property  was  conveyed  by  a  deed  absolute 
upon  its  face  and  a  defeasance  in  the  form  of  an!  agreement 
to  reccxavsey  the  property  upon  the  payment  ef.  a  stipulated 
sum  of  money  within  a  certain  time,  and  where  the  deed 
was  recorded,  but  the  defeasance  was  not  recorded,  declared 
that  the  podsession  of  the  mortgagor  was  sufiScient  to  pot 
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subsequent  purchasers  upon  inquiiy  and  to  charge  them  with 
the  rights  of  the  mortgagor. 

In  Pell  V.  McElroy,  36  Cal.  268,  the  court  discuss  this 
question  at  length,  and  arrive  at  the  conclusion  that  the 
continued  .possession  of  a  vendor  after  his  formal  convey- 
ance of  the  legal  title  is  a  fact  in  conflict  with  the  legal  effect 
of  hit  deed,  and  is  presumptive  evidence  that  he  still  retains 
an  interest  in  the  premises,  and  is  sufficient  to  put  a  pur- 
chaser upon  inquiry,  and  subject  him  to  the  general  rule 
heretofore  announced  in  case  of  the  party  in  possession 
being  a  stranger  to  the  title  as  of  record.  As  a  reason 
given  for  this  conclusion,  the  court  say:  '*An  absolute 
deed  divests  the  grantor  not  only  of  his  legal  title,  but  right 
ri  possession;  and  when  such  grantor  is  found  in  the  ex- 
clusive possession  of  the  granted  premises  long  after  the 
delivery  of  his  deed,  here  is  a  fact  antagonistic  to  the  fact 
and  legal  effect  of  the  deed;  and  we  can  npt  appreciate  the 
justice,  sound  reasoning,  or  policy  of  a  rule  which  would 
authorize  a  subsequent  purchaser,  while  such  fact  of  pos- 
session continues  to  give  controlling  prominence  to  the  fact 
and  legal  effect  of  the  deed,  in  utter  disregard  of  the  other 
notorious  prominent  antagonistic  fact  of  exclusive  possession 
in  the  original  grantor.  He  can  not  be  regarded  as  4  pwr- 
chaser  in  good  faith  who  negligently  or  willfully  closes  his 
eyes  to  visible,  pertinent  facts,  indicating  adverse  interest 
in  or  incumbrances  upon  the  estate  he  seeks  to  acquire,  and 
indulges  in  possibilities  or  probabilities,  and  acts  upon 
doubtful  presumptions,  when  by  the  exercise  of  prudent, 
reasonable  diligence  he  could  fully  inform,  himself  of  the 
real  facts  of  the  case." 

There  are  other  authorities  which  maintain  this  to  be  the 
correct  doctrine. 

I  am,  however,  of  opinion,  that  the  continued  possession 
of  the  land  by  Brophy  after  he  had  conveyed  the  legal  title 
to  Sullivan,  would  not  be  notice  of  any  defeasance  held  by 
him  which  was  not  recorded. 

In  Massachusetts,  under  a  statute  similar  to  that  of  Cali- 
fornia and  of  this  state,  the  supreme  court  have  frequently 
decided   that   the   open    and   notorious    possession   by    the 
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grantor  will  not  be  sufficient  to  impart  notice  to  the  pur- 
chaser of  any  unrecorded  defeas^n.ce.  {Pomeroy  v.  Stevens, 
11  Met  244;  Hennessy  v.  Andrews,  Q  Cush.  171;  Mara  v. 
Pierce,  9  Gray,  306 ;  Parker  v.  Osgood,  3  Allen,  487 ;  Dooley 
V.  Wolcott,  4  Id.  407;  Lamh  v.  Pierce,  113  Mass.  73.) 

In  Indiana,  under  a  similar  statute,  the  decisions  are  to 
the  same  effect.  In  discussing  this  question,  the  court,  in 
Crassen  v.  Swoveland,  said:  "But  it  is  claimed  that  as  it 
was  found  that  Swoveland  was  in  possession  of  the  land  at 
the  time  that  Whitney  purchased  it,  this  was  constructive 
notice.  As  a  general  proposition,  the  doctrine  that  pos- 
session of  real  estate  is  constructive  notice  to  all  the  world 
of  the  rights  of  the  parties  in  possession  is  conceded.  But 
the  doctrine  has  no  application  to  the  case  before  us.  *  *  * 
Our  statute  on  the  subject  of  registry  *  *  *  requires 
actual  notice  to  defeat  a  purchaser  where  the  defeasance 
has  not  been  duly  recorded.  Possession  has  never  been 
held  anything  more  than  constructive  notice.  Such  con- 
structive notice  does  not  come  within  the  statute.  This  is 
in  accordance  with  the  authorities.  Says  an  elementary 
writer:  ^Xor  will  the  continued  possession  by  the  grantor 
of  land,  after  the  making  of  his  deed,  be  notice  of  a  defeas- 
ance held  by  him  which  Is  not  recorded.'  1  Wash,  on  Heal 
Prop.,  p.  495,  sec.  22."     (22  Ind.  434.) 

Hilliard,  in  his  work  on  vendors,  says:  "In  case  of  an 
unrecorded  prior  conveyance,  it  has  been  sometimes  held, 
that  the  possession  of  the  grantee  is  of  itself  constructive 
notice,  equivalent  to  that  derived  from  registration.  But 
the  prevailing  doctrine  is  now  otherwise.  Thus,  it  is  said, 
^the  doctrine  in  the  English  law  of  constructive  notice  of 
the  title  of  the  lessee  or  party  in  the  possession,  is  not  fav- 
ored in  the  American  courts/  So,  Judge  Story  says:  'The 
American  courts  seem  indisposed  to  give  effect  to  this  doc- 
trine of  constructive  notice  from  possession,  even  in  its 
most  limited  form.  The  English  cases  admonish  courts  of 
equity  in  this  country,  where  the  registration  of  deeds,  as 
matters  of  title,  is  universally  provided  for,  not  to  enlarge 
the  doctrine  of  constructive  notice,  or  to  follow  all  T^nglisli 
cases  on  this  subject,  except  with  a  cautious  attention  to  a 
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jiist  application  to  the  circumstances  of  our  country,  and  to 
the  structure  of  our  laws.^  "  (Hilliard  on  Vendors,  411 ; 
Scott  v.Oallagher,  14  Serg.  &  K.  333.) 

Story  says,  in  speaking  of  the  Registry  Acts,  that:  "The 
object  of  all  acts  of  this  sort  is  to  secure  subsequent  pur- 
chasers and  mortgagees  against  prior  secret  conveyances  and 
incumbrances."    (1  Story  Eq.  Jur.,  sec.  397.) 

In  Van  Keuren  v.  C  R:  R.  Co.,  the  court,  without  refer- 
ence to  any  statute,  after  announcing  the  general  rule  that  pos- 
session of  land  is  notice  to  a  purchaser  of  the  possessory  title, 
say:  "But  this  rule  does  not  apply  to  a  vendor  remaining  in 
possession,  so  as  to  require  a  purchaser  from  his  grantee  to 
mquire  whether  he  has  reserved  any  interest  in  the  land 
conveyed. 

"So  far  as  the  purchaser  is  concerned,  the  vendor's  deed 
is  conclusive  upon  that  subject';  having  declared,  by  his 
conveyance,  that  he  makes  no  reservation,  he  is  estopped 
from  setting  up  any  secret  arrangement  by  which  his  grant 
is  impaired. 

"The  well-settled  rule  applies  to  this  case,  that  a  party 
is  estopped  from  impeaching  or  contradicting  his  ovhi  deed, 
or  denying  that  he  granted  tiie  premises  which  his  deed  pur- 
ports to  convey."    (38  N.  J.  L.  167.) 

Upon  a  review  of  the  whole  case,  I  am  of  opinion  that  in 
the  absence  of  actual  notice  of  the  agreement  between 
iirophy  and  Sullivan,  that  Tagliabue  and  respondent  had 
the  right  to  rely  and  act  upon  the  averments  made  by  Brophy 
in  his  deed  to  Sullivan,  that  his  conveyance  of  the  title 
was  absolute,  and,  hiving  thereby  divested  himself  of  all 
title  and  right  of  possession,  that  he  continued  in  possession 
in  subordination  to  the  title  of  his  vendee,  and  that  they 
are  entitled  to  protection  as  boncu  fide  purchasers  for  value. 

The  judgment  of  the  district  court  is  affirmed. 

Leonaed,  J.,  concurring: 

In  my  opinion  it  is  unnecessary  to  decide,  in  this  case,  how 
evidence  of  open,  notorious,  exclusive  possession  by  Brophy, 
at  the  time  of  Tagliabue's  purchase,  would  have  affected 
plaintiiTs  case ;   and  I  express  no  opinion  as  to  whether 
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proof  of  sueh  poesession  would,  or  would  not,  be  evidence 
of  implied  notice  of  the  equities  claimed  by  defendant.  It 
is  enough  to  say  that  it  is  not  necessarily  true  from  the  alle- 
gations in  the  complaint,  that  such  w^as  the  character  of 
Brophy's  possession  at  the  time  Tagliabue  received  his  deed 
from  Sullivan,  and  paid  the  purchase  money;  and  there  was 
no  evidence  that  Brophy's  acts  at  that  time,  and  for  a  long 
time  prior  thereto,  were  at  all  inconsistent  with  what,  from 
the  record,  appeared  to  be  the  truth;  that  is,  that  Sullivan 
was  the  sole  ownev.  From  all  the  authorities,  Tagliabue  had 
a  right  to  believe  that  Sullivan  was  such  owner,  and  to  act 
upon  that  belief,  unless  Brophy's  possession  was  so  open, 
notorious,  and  exclusive  as  to  amount  to  implied  notice  of 
his  equities.  Tagliabue  swore  that,  at  the  time  of  the  pur- 
chase, and  when  he  received  the  deed  and  paid  the  purchase 
money,  he  had  no  knowledge  or  notice  of  Brophy's  claim, 
and  that  he  believed  he  was  obtaining  a  perfect  title.  It 
nowhere  appears  that  he  was  not  justified,  as  a  reasonably 
careful  business  man,  to  so  believe.  (See  Hcuvens  v.  Dale,  18 
CaL  366 ;  Bell  v.  Twilight,  2  Fost.  K  H.  518 ;  Hewes  v.  Wis- 
well,  8  Greenl.  97;  HiU.  on  Vend.  410.) 

As  modified  ab(>ve^  I  concur  in  the  opinion  of  Mr.  Justice 
Hawley. 

Beatty,  C.  J. :   I  concur. 


(No.  997.] 

L.  P.  DREXLER,  Eespondbnt,  v.  A.  J.  TYRRELL  ani> 

PHILIP  REESE,  Appbulawxs. 

MOBTOAGB  Executed  to  Evade  Payment  of  Taxes. — Upon  a  review  of  the 
testimony:  Held,  sufficient  to  show  that  the  mortgage,  sought  by  ^.Irln* 
tiff  to  be  foreclosed,  was,  at  the  reqaest  of  the  mortgagee,  executed  tu  a 
citizen  of  California  for  the  sole  purpose  of  preyenting  an  assesBmont 
and  of  evading  the  payment  of  taxes,  in  the  state  of  Nevada,  upon  the 
money  at  Interest  secured  thereby.     (Hawley,  J.,  dissenting.) 

Idem — ^Mostoaob  Void. — Ueld,  that  the  mortgage  in  question,  having  been 
so  executed  at  the  Instance  and  request  of  the  mortgagee,  was  illegal 
and  void. 

Idem — ^Patmbmv  of  TAXEs.^-Orhe  fact  that  the  mortgagee  afterwards  paid 
ths  full  amount  of  taxes  uponr  the  money  at  Interest  secured  by   the 
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mortga^,  Is  immaterial.  Toe  mortgage  contract  was  Toid  when  exe- 
cuted, and  proof  that  ibe'stilte  suffered  no  Injury  would  not  change  tiie 
rstntt*    * 

lD||l~-C02fTBACXf  VlTIATBD    BT    FBA\fDl}l,ZirX    ACTS    OF    ^LAINTIFF.— The    fund 

consisted  In  the  turpitude  of  the  motlv^  which  influenced  the  mortgagee 
at  the  time  of  the  exectitlon^  of  the  m(^rtgage. 

Ddts  Bat%rkm>  bx  UoaScoAQg  X^XAMtia^'^A  •^bt'  seeip^  by  nortgaf^  ,i9. 
snl^t  to  taxation,  although  t^e.  mort^see  Is  Indebted  to  an  amount 
equal  or  exceeding  the  amount  of  his  mortgage. 

CouBTB  wiij.  MOT  BioroECB  ttAMikt,  CoiiTAktTt^. — It  ±  Contract  Is  Illegal  It 
wUl'  not  be  enforced  Hjr  the  cddrta  lo  XftYor  .<lf  the  party  at  whose  lo- 
•tanea  and  lor  whcne  benefit  4t  waa  enteneid  intP*  Courts  are  as  incapa- 
Ue  of  enforcing  such  contracts  as  if  the  act  was  prohibited  in  terms, 
and  a  penalty  Imposed  in  case  of  Yiolatfon'. 

PoLicx  OF  EMrmstvm  Lawa-r^ovsfSjyOTa.  Offoam)  to  XT'  yQii>.^-It  la  the 
po^l^  of  the  reveooe  U«ra  that  all  prop^r;fcy  within  the  states  except  such 
u  is  in  tenns  exempted,  shall  be  taxed ;  and  any  mortgage  or  contract 
entered  into  for  the  sole  purpose  of  placing  property,  otherwise  taxable, 
btyoad  tM  operatloii  0ii  the>  wtflBue  Imw,  U  opposed  to  thitt  poliey,  and 
theiefere  fllegi|l.> 

Appeal  from  the  District  Court  of  tlie  First  Judiciar Dis- 
trict, Storey  County.., 

'  '  •'    '  '  ' 

The  facts  are  stated  in  the  opinion, 

B,  0.  Whitman  and  Lems'£  Deal,  for  Appellants: 

I.  The  mortgage  in  tjbi^  case  was  eixecu^ted  in  the  name  of 
J.  H.  Latham  for  the  purpose  of  defrauding  the  revenues 
of  the  State  of  Nevada,  Upon  this  point  there  is  no  conflict 
of  testimony^  for  Drexlpr^s  own  testimony  shows,  that  to 
have  been  the  object.  Such  bei^g  the  fact,  the  mortgage 
should  be  held  to  be  void.  .  (De  Witt  v.  Brisbane,  16  N.  Y. 
508 ;  Wheeler  v.  Bussell,  17  Mass.  258 ;  2  Ohitty  on  Contracts 
(11th  ed.),  971-976,  and  notes;  4.  D.  &  E.  4,66 ;  5.  Id..  242  ; 
Bizby  Y.  Moor,  51  N.  H.  402 ;  Boby  vi^West,  4  Id,  285 ;.  Cop- 
pell  V.  Hall,  7  Wall.  542;  White  v.  Buss,  3  Cush.  448;  Ful'- 
fcr  V.  Dame,  18  Pick.  472-481 ;  Posted  et  aZ.  v.  Thurston,  ll 
Cusk  322;  44  N.  Y.  87;  tltica  Inf.  Co.  v.  Kip,  8  Cow.  20; 
Rilchie  V.  Smith,  6  Manning,  G.  &  S.  462  j  2  Comp.  L.  3129, 
3130,3131.)  .  ;  ■    . 

Stone  £  Hiles,  for 'Res'pondenU 

I.  The  judgment  should  be  affirmed,  because  the  findings 
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and  judgments  are. amply  sustained  by  the  evidence.  {Carlyon 
V.  Lannan,  4  Nev.  158 ;  State  v.  Yellow  Jacket  Silver  Mini/ng 
Co.,  5  Id.  418;  Lewis  v.  Wilcox,  6  Id.  215;  Worthing  v: 
Cults,  8  Id.  120  \  Doe  y,  Vattejo,  29  CaL  387  j  Kimball  v. 
Gearhart,  12  Id.  48;  Cohen  v.  Dtupont,  1  Sanford,.262.) 

II.  Tte  mortgage  and  note  are  not  void.  Tbey  were  not 
made  in  the  name  of  X^th^m  fpr  the  purp9;5e.  of.  evading 
the  revenue  laws  of  the  state.  The  teatimony  of  plAintiff^ 
contained  in  the  transcript,  shows  that  the  takes  on  said 
note  were  paid  as  demanded  by  tUe.  proiper  revenue,  officera 
of  Storey  county.  There  is  nothing  in  the.  revenue  laws  of 
the  state  which  either  expreissly  or  impliedly  renders  void  a 
credit  of  choses  in  action,  for  failure  to  list  it  for  taxation. 
Mortgages  are  exempt  from'  taixatiofi;  by  the  statute.  The 
debt  only  is  taxed.  (State  v.  Earl,  1  Nev.  3&4;  Ck>mp.  L,, 
vol.  2,  sees.  3129,  3131.) 

III.  Even  had  there  been  an  attempt  to  evade  the  pay- 
ment of  a  tax  on  the  note,  there  being  dlo  penalty  provided 
by  statute  making  the  note  void  or  the  mortgage  void,  plaintiff 
could  enforce  them  against  defendant.  (Brown  v.  buncan, 
10  Barn.  &  Ores.  S3 ;  Smith  v.  fdawhood,  H  Mees.  ^  Welby, 
452 ;  Johnson  v.  Hudson,  11  East,  180 ;  Wetherell  v.  Jones,  3 
Barn.  &  Adolph.  221;  Lindsey  v.  Uutherford,  17  B.  Men. 
(Ky.)  245;  Harris  v.  Runnels,  12  How.  (U.  S.)  82.) 

IV.  The  contract  or  transaction  must,  to  render  it  void, 
be  tainted  with  illegality  itself;  a  resort  to  something  col- 
lateral or  extrinsic  caii  not  be  had  to  render  it  so.  Thus, 
if  the  note  and  mortgage  are  valid  contracts,  no  subsequent 
evasion  of  payment  of  taxes  could  inake  them  void.  .  (Arm- 
strong y.Toler,  11  Wheat.  258.) 

V.  If  it  be  conceded  that  the  law  has  beeti  evaded,  and 
the  state  defrauded  of  its  revenue,  such  a  defense  can  not 
be  urged  by  appellants  to  defeat  a  debt  incurred  by  them^ 
which  is  upheld  by  a  valid  consideration,  or  to  defeat  a 
valid  security  and  incident  to  such  debt.  If  the  state  has 
lost  any  tax  due  it,  such  loss  is  the  subject-matter  of  a  suit 
between  it  and  the  taxpayer;  and  the  evasion  of  such  tax 
can  not  be  invoked  tq  aid  another  citizen  to  avoid  an  honest 
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del>t  (Edmunds  v.  Hildreth,  16  Dl.  214;  Edmunda  v. 
Myers,  Id.  207 ;  Steele  v.  Wor/Aing'foTi,  2  Ohio,  182 ;  Mohney 
V.  Coole,  26  Pa.  St  349.) 

VI.  The  authorities  cited  by  appellants  do  not  sustain  the 
defense  of  fraud  and  evasion  made  by  thena.  A  careful  ex- 
amination of  them  will  disdose  the  fact  th&t  they  construe 
and  apply  statutes  which^  either  in  express  terms  or  by 
necessary  implication,  prohibit  the  traneiactionB  out  of  which 
the  suits  grew.  In  many  of  those  cases  the  statute  expressly 
prohibited  the  transaction^  while  in  others,  penalties  were 
imposed  for  doing  the  act  which  constituted  the  essence  of 
the  litigation.  In  none  of  them  waa.  any  contract  pro- 
nounced void  by  reason  of  things  collateral — ^thi^gs  which 
did  not  necessarily  become  elements  in  the*  oontract  itse^. 
In  none  of  the  cases  was  it  held  or  intim^ted  that  where  a 
statute  is  wholly  ailent  concerning  the  trasusaction  itself  .it 
would  be  rendered  invalid;  nor  w:a&  any  shadowy  gi'oui^d  of 
public  policy  or  vague  "spirit  of  the  law"  resorted  to,  to 
enable  the  court  to  .pifonounce  th^m.-void.  In  this  ,case 
neid^er  a  statute  nor  a  principles,  of. the  common  law  can  be 
invoked  to  invalidate  either  the  debl;  or  sf^urjity. 

By  the  Qourt,  Leonabi),  J. : 

.*  .  •  .  ■  ■  ■ '  ■  '  • 

Some  time  prior  to  May.  ft,  1876, .  the  defendants  pur- 
chased the  property  ^described  in  the  complaint  herein,  sit- 
uate in  Virgina  City,  in  this  sitate,  ^t  which  tim^  th^re  was 
a  mortgage  theireon  for  ten  thousajad  dpU^i;s,  :Owned  in  fact 
by  L.  P.  Drexler  &  O.,  brokers  in  Yiirginia  City,  although 
it  does  not  appear  with  celrt^nty  in  whose  name  said;  note 
and  mortgage  were  taken^ 

On  the  twenty-fourth  day  of  May,  18^6,  at  plaintiff's  re- 
quest, at  Virginia  City,  djef endants .  es^ecuted  and  delivered 
a  new  interest-bearing  note,  withimortg^.^ponjthe  same 
property  as  security,  to  J.  IL  Lath^tDp,  a  byokei;  and  resi- 
dent of  San  Framcisco,  California.  The  mortgage  was 
recorded  in  the  oflS^e .  of  the  recoi;4er  of  Stotey  county .  pn 
the  same  day,  at  the  request  of  Xr.P.  Pjrexler  &  Co.  All 
the  parties  named>  i^xcept  Latham,  ,were^  at  .the  time  of  the 
transaction,  and  are,  residents  of  this  state,     Latham  hav- 
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ing  died  in  June,  1876,  and  his  wife,  Nettie  M.  Latham^ 
having  been  appointed  sole  executrix  of  her  husband's  will, 
and  named  therein  as  the  sole  legatee,  she,  on  the  twenty- 
first  day  of  March,  1879,  and  subsequent  to  her  discharge 
as  executrix,  assigned  the  note  and  mortgage  in  suit  to 
plaintiff,  who  brought  this  action  to  I'ecovcr  judgment  for 
the  amount  mentioned  in  the  note,  and  to  foreclose  the 
mortgage.  Plaintiff  obtained  judgment  with  decree  of  fore- 
closure and  sale,  as  prayed  for  in  his  complaint.  For  pres- 
ent purposes  we  shall  consider  the  assignment  by  Mrs. 
Latham  to  plaintiff  as  valid,  and  that  thfereby  the  legal  title 
to  the  note  and  mortgage  was  vested  iH  him. 

Defendants  admit  receiving  the  ten  thousand  dollars  from 
Drexler,  and  that  they  executed  the  bote  and  Mortgage  as 
before  stated.  They  do  not  deny  the  alleged  indebtedness. 
But  among  other  defenses  they  allege  in  their  answer  that^ 
"the  sum  of  money  for  which  the  note  and  mortgage  men- 
tioned in  the  complaint  were  giveii,  was  loaned  to  the 
defendants  by  this  plaintiff,  L.  P.  Drexler,  who  is  a  resident 
of  the  state  of  IN'evada;  that  defendants  are  informed  and 
believe,  and  upon  such  infoi^matidn  and  belief  ^allege, '  that 
the  said  loan  was  made  by  the  said  Drexler  for  his  own 
benefit  and  profit ;  that  the  said  liote  and  the  said  mortgage 
were  executed  at  the  r^<qfuest  of  *he  Said' Drexler  to  one  J. 
H.  Lathitm,  a  citii^n  and  resident  of  California;  that  as  de- 
fendants are  informed  and  believe,  and  so  allege  the  fact  to 
be,  he,'  the  isaid  plaintiff^  procured  the  said  note  and  mort- 
gage to  me  so  exeoitted  to  the  said  Latham,  for  the  purpose 
of  defrauding  the  revenues  6f  the  state  of  Nevada^  and  that 
by  reason  of  the  said  note  and  mortgage  being  90  executed 
to  said  Latham,*  the  said  Drexler  h^s  avoided  the  payfnent 
of  all  taxes  to  the  state  bi  Nevada  upoh  said  mortgage;  that 
defendants  are  informed  and  believe,  and  upon  such  infor- 
mation and  belief  allege  the  fact  to  be,  that  said  Latham 
never  had  any  interest  -whatever  in  said  note  and  mortgage, 
or  in  the  money  secured  thereby,  but  that  his  namew^s 
used  solely  for  the  purpose  of  enabling  the  said  plaintiff  to 
so,  as  aforesaid,  defraud  the  revenues  of  the  state  of  Nevada  ; 


Jan.  1880.]  Dkkxler  v.  Tyrrell.  119 


Opinion  of  the  Court — Leonard,  J. 


that  by  reason  of  such  fraud  the  said  note  and  mortgage  are 
null  and  void." 

The  court  found  as  facts,  that  all  the  taxes,  which  were 
due  from  the  plaintiff  to  the  state  upon  the  said  note  or 
mortgage,  had  been  fully  paid  before  the  commencement  of 
the  action,  and  that  said  note  was  not  made  in  the  name  of 
James  H.  Latham  for  the  purpose  of  defeating  taxation 
thereof  by  the  state  of  Nevada,  or  of  defrauding  the  reve- 
nue of  the  state,  or  for  the  purpose  of  defrauding  the  reve- 
nue of  the  state  out  of  any  tax  due  or  to  become  due  upon 
the  mortgage  securing  the  same. 

Many  typographical  errors  appear  in  the  transcript,  but 
we  shall  assume  in  support  of  the  judgment,  that  the 
court  found,  also,  that  the  mortgage  was  not  made  in  the 
name  of  Latham  for  the  purpose  of  defeating  taxation  or 
defrauding  the  revenues  of  the  state. 

The  fourth  assignment  of  error  is :  "That  the  findings  of 
fact  are  contrary  to  law  and  evidence  in  this:  that  the  court 
finds  that  the  note  and  mortgage  sued  on  were  not  made  in 
the  name  of  J.  H.  Latham  for  the  purpose  of  defrauding  the 
revenues  of  this  state;  whereas,  all  the  evidence  ehoWs  that 
.*uch  was  the  purpose  of  plaintiff." 

The  seventh  assignment  is  that,  "the  court  erred  in  find- 
ing that  the  taxes  had  been  paid  on  the  note  and  mortgage, 
because  the  evidence  shows  that  they  were  not."  It  be- 
comes necessary,  first,  to  ascertain  whether  there  wa&  any 
substantial  evidence  to  support  the  above  findings,  and  es- 
pecially the  fourth.  That  we  may  not  do  injustice  to  the 
plaintiff,  all  the  testimony  in  this  connection  will  be  stated. 

Mr.  Typrell,  one  of  the  defendants,  testified  that  he  had 
a  conversation  with  the  plaintiff  at  the  time  the  mortgage 
was  given;  that  plaintiff  then  explained  to  him  why  the 
mortgage  was  made  in  the  name  of  Latham,  and  that  "the 
reason  given  was  that  it  would  save  paying  taxes  on  the 
mortgage;"  that  plaintiff  told  him  '^he  had  most-  of  his 
mortgages  made  that  way,  in  the  name  of  some  one  in  Cali- 
fornia, for  that  purpose." 

Mr.  Reese,  the  other  defendant,  testified  that  soon  after 
'defendants  purchased  the  property  plaintiff  wanted  a  new 
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note  and  mortgage;  that  he  asked  plaintiff  why  they  were 
in  the  name  of  Latham ;  that  plaintiff  replied :  ^'We  do  that 
to  avoid  paying. the  taxes.  That  is  just  the  word,  and  thai 
is  about  all  that  was  said. 

Plaintiff  testified  in  rebuttal  as  follows : 

Question.  You  have  heard  the  testimony  of  the  defend- 
ants in  this  case,  in  regard  to  the  conversation  about  this 
note  and  mortgage,  and  the  loaning  of  the  money,  and  in 
regard  to  the  desire  to  have  it  made  in  the  name  of  James 
H.  Latham.  What  occurred  in  those  conversations  that 
you  had  with  them,  if  you  had  any  ?  Answer.  There  was  a 
mortgage  at  the  time  upon  the  property,  and  Mr.  Reese 
afterwards  took  Mr.  Oummings'  place;  I  think  Mr.  Tyrell 
was  the  one  that  spoke  to  me  about  the  renewal;  he  asked 
me  if  I  would  have  it  renewed;  I  had  the  mortgage  drawn 
up,  and  when  he  came  there  I  think  that  the  old  mortgage 
was  still  in  the  name  of  Latham ;  I  am  not  positive  about  it ; 
either  Mr.  Reese  or  Mr.  Tyrrell  spoke  about  it;  I  think  it 
was  Mr.  Tyrrell  asked  me  about  the  mortgage  being  drawn 
up  in  that  name;  I  told  him  to  this  effect;  it  was  to  keep 
the  mortgage  from  being,  assessed,  and  the  reason  of  that 
was  this;  it  had  been  the  duty  of  the  recorder  to  estimate 
every  fall  the  number,  and  hand  them  to  the  assessor,  and 
sometimes  there  was  a  portion  of  those  that  had  been  paid ; 
on  that  account  it  produced  confusion;  you  yourself  told 
me  that  the  mortgage  was  not  assessable;  I  believe  the 
supreme  court  has  decided  to  that  effect;  for  that  reason, 
and  others,  I  had  it  put  in  that  way. 

Q.  As  I  understand  you,  it  was  not  to  avoid  the  paynaent 
of  the  taxes  at  all;  that  the  note  itself  was  assessable.  Did 
you  pay  the  taxes  on  that  note?  A.  Yes,  sir;  and  the 
asbossor  has  made  his  assessment  every  year,  and  we  have 
paid  as  I  have  testified  in  my  affidavit.  It  was  not  to  avoid 
any  taxes. 

Q.  It  was  to  prevent  the  recorder,  as  you  think,  from  in- 
terfering and  taxing  the  mortgage,  under  the  law;  that  he 
had  no  right  to  do  that  under  the  law?  A-  Yes,  sir.  Voii 
told  me  so  yourself.  You  told  me  it  was  not  assessable,  and 
I  think  that  the  supreme  court  has,  .so  decided. 
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Q.  You  were  then  trying  to  prevent  double  taxation  on 
the  note  and  mortgage  ?    A.  Yes,  sir. 

Q.  You  paid  taxes  upon  a  certain  sum?  A.  Yes,  sir;  to 
make  it  more  convenient  for  the  business. 

Q.  How  much  ?  A.  I  think  from  the  start  I  have  paid  on 
( aQ)  the  taxes  on  the  note  that  were  necessary ;  there  were 
three  interested  in  it     *    *    * 

Q.  It  was  the  property  of  these  three,  held  in  trust  for 
them  f   A.    Yes,  sir. 

Q.  How  would  the  assessor  assess  you  in  taxing  this 
property  t  A.  Well,  he  has  been  in  the  habit  of  doing  this 
way;  has  gone  around  to  these  brokers  and  has  assessed 
them  80  much  on  every  kind  of  pr6perty  that  belongs  to 
them. 

Q.  In  that  assessment  did  you  include  this  note?  A. 
Yes.  sir;  it  was  all  included,  all  the  property  that  belonged 
to  the  firm. 

Q.  You  paid  each  asisessment,  elich  different  amount?    A. 
Yes,  sir ;  he  comes  and  make  an  assessment  of  the  property 
belonging  to  the  firm ;  I  think  that  is  the  way  they  have  as- 
sessed these  banks;  I  know  it  is  the  way  that  Mr.  Tritle  and- 
the  other  brokers  and  tfae>  savings  bank  do. 

Cross-examination: 

Q.  Do  you  pretend  to  tell  me^  for  instance  last  year,  that 
you  paid  taxes  on  this  note  ?    A.  Yes,  six ;  I  do. 

Q.  Did  you  pay  on  ten  thousand  dollars  on  this  note? 
A.  Xo,  sir ;  I  did  not  pay  any  individually. 

Q.  Who  did?    A.  The  firm  paid  it. 

Q.  How  much  was  your  assessable  property?  A.  The 
assessor  assessed  it  at  ten  thousand  dollars ;  assessed  the  firm 
that,  ten  thousand,  dollars. 

Q.  Is  that  all  you  were  assessed?  A.  Yes,  sir;  I  think 
that  is  the  same  assessment  that  Mr.  Tritle  paid. 

Q.  Did  the  firm  of  Drexler  &  Co.  have  only  ten  thousand 
dollars  out  at  that  time?  A.  The  assessor  came  around 
himself;  he  did  not  require  us  to  make  any  statement  at 
all.    *     *     * 

Q.  Did  you  fill  out  any  list  at  all,  an  assessment  list  that 
he  gave  youf    A.  I  tiiink  Mr.  Dana  attended  to  that  part  of 
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the  business.     I  knew  that  the  assessor  came  around.      I 

talked  to  him  about  it.     These  other  firms  were  doing  the 

same  amount  of  business;  we  wei-e  willing  to  pay  just  as 

they  did. 

»  *  -if  *  »  « 

Q.  Do  you:  not  know  that  this  note  was  not  talced  by  the 
assessor  ?    A.  I  do  not  know  anything  of  the  kind. 

Q.  Do  yon  know  whetiher  he  did  tax  it  or  not?  A.  I  pre- 
sume that  he  did ;  he  assessed  it  with  the  balance. 

Q.  Did  you  make  any  report  to  him  yourself?  The 
Court.  Of  any  property  at  all?  A.  Xo,  sir;'!  did  not. 
He  just  assessed  as  a  whole  the  property  of  the  firm.  It 
has  been  assessed  as.  a  whole.     *     *    *  - 

Q.  You  do  not  know  whether  this  note  has  been  taxed? 
A.  I  know  it  was  included  in  the  property  of  the  firm; 
ten  thousand  dollars  assessed  of  the  firm. 

Q.  Do  you  not  think  that  is  wrong  when  you  have  a  note 
for  ten  thousand  dollars  ?  A.  1  know  it*  is  the  universal  cns- 
tom  all  over  the  country.  I  do  not  think  it  would  be  fair 
to  make  me  put  in  everything  I  have,  when  everybody  else 
is  doing  different.     ^     *     * 

Q,  Had  Drexler  &  Go.  any  securities  on  hand  last  year  ? 
Did  they  have  notes  or  mortgages?    A.  Ifo  (yes),  sir. 

Q.  To  what  extent  ?  A.  I  can't  tell  you.  I  do  not  re- 
member. I  swear  positively  it  has  been  taxed.  The  as- 
sessor assessed  it,  and  we  have  paid  the  money  on  it.    *    *    * 

Q.  Did  you  not  have  a  large  amount  of  property  besides 
this  note  and  mortgage  that  was  taxable  in  this  county  last 
year  ?    Question  objected  to. 

The  Court.  He  has  explained  it  to  you  just  as  fully  as  he 
can  answer;  he  has  stated  that  he  had  a  large  amount  of 
property  outside  of  this  note,  and  this  note  is  for  ten  thou- 
sand dollars.  He  made  the  same  arrangement  to  pay  as  all 
the  brokers,  ten  thousand  dollars  on  the  whole  of  their 
property ;  Mr.  Drexler  can  not  be  supposed  to  have  intended 
to  defraud  the  government;  for  that  reason  I  will  sustain 
the  objection. 

Q.  Didn't  you  have  a  large  amount  of  property  besides 
this  note  and  mortgage  that  was  assessable  in  this  county 
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last  year?     A,  We  had  la  large  amounts'  •  I  told  you  that 
before. 

Oa  ^^-direet  exaounatisoii,  plaiiktiff'  stated :  that,  siuce  the 
executicm  of  the  note,  the  madssor  had  not  demanded  of  hiin 
any . statement^  onderoathi  of  i;he.  piopesty  of- the  firm^  and 
he  di(jl,  not  know,  that^  any  such  demand  had  Ibeen  made  of 
the  other  members y  that /^the.  assessor  pnt  in  the  a8se8&- 
ment;  ^e  didn^'t;  put  it  dio^m;  be  pbt  it  in.  himself ;"  thi^t  as 
a  meo^ber  ol  the  i&rm^  be  ^^had  net^r.been  eiied  to  appear 
before  the  boajcd  of  equalization.''^  ;    : . 

In  our  opimon^  the  tiStimony  of  plaiik&ifFy  as  .\rdl  as  de^ 
fendants'i  shows  coaclusiTelg^ithat  the  mortgage  was  executed/ 
to  Latham  solely  for*  the  .purpose  ot  >epadziig.  tbe  payment  of  • 
taxes  upcm  theiimoney  at  interest  secured  thereby,  and  that 
such  purpose  was  fj^lly  accomplished.  It<  is  'eiauned  by 
coupasel  for.  ;defendants  that^  ^^such  being  the  facts  lihe  mort* 
gage.flhould  be  beldtvoid." . 

At  this  point  it  is  proper  to  notice  an  argument  of  cbim'- 
sel  .for  plain^liiff.  iTbey.say;:  v'lf  the  amount  of  this  note 
ca|^;  iLot  be.ireo^aredy  and  tbei  i^ecurity  f oveeilosed,  the  det* 
nial  of  such  relief  is  not.beoausethe  debt  >  was  tainted  with  * 
ilhegality  whan  cr.eated)  buA  f pr  the  subsequent  omiseion  ito 
list, it  for  tj^atjfSQLy  sM  tt>  pay  .the.!b«x  ilaposed  oil  it  If' 
the  req^ndent.paid  these  taxes  there,  eouldi  be  no  pretense 
of  evasion,  notwithstanding  th^; -instrmasnts  li^ere  executed 
to  a  non-resident.  The  ill|Bg$}ity.  .epjisiatay  thisn^  not  in  the 
making  of  an  illegal  cpntract^  and  tbe  talking  of  an  illegal 
security^  but  in  the  subsequent  failuT^y. if  any  such  occurzed, 
to  pay  the.  tax. imposed^, or  in  aui  eyasion  or  avoidknee  of 
such  tax."  , .  ,i     . 

We  say,  in  repJiy,  that  if  the  mortgage  eontraot  was  I^al  * 
when  exequted)  it  is  po  ipow;  that  is  to  say^  if  it  was  legal 
in  the  begi^ing,  and  evasion  of*  aesessmeut*  and  payment 
was  an  afterthought,  %hQU.  the  hgaliby  of  the  mortgage  is 
not.  affected  by  the  subsequent  misce(aduoi  •  And  the  testi- 
money  in  relation  to  assessment,  and  t>ayment  of  taxes,  was 
wholly,  irrelevant  and  inm:iaterial,  except  so  £ar  as  it  tended 
to  show  either  that  plaintiff  did  or  did  not  proctire  it  to  be 
executed  ajful  delivered  to  a  non^^resident,  for  the  purpose 
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of  defrauding,  oi*  enabling  him  to  defraud,  the  revenues  of 
the  state. 

If,  however,  the  mortgage  contract  was  fraudulent  aind 
unlawful  when  made,  it  must  always  remain  so,  and  proof 
that  the  state  suffered  no  injury  thereby  oould  not  change 
the  result.  ^The  fraud  consists  not  in  the  actual  injury 
sustained  by  the  person  intended  tc^  be  injtrred,  but  in  the 
act  itself  and  the  turpitude  of  the  motive  which  in'fluenced 
the  party  to  its  commission;  and  that  which  was  once  a 
fraud  always  remains  a  fraud."  {Jachmn  v.  Marshall,  3  Am. 
Dec  699;  Oaie  v.  Liwio,  1  Verm.  476 ;  Cribbs  v.  Smith,  115 
Mass*  692 ;  Fowler  v-  Seully,  72  Pa.  St.  456 ;  Bell  v.  Leggeti, 
3  Seld.  176;  1  Story  on  Cent;,  sec  763.) 

Let  us. now  examine  the  testimony,  with  the  view  of  as- 
certaining whether  there  is  any  substantial  evidence  that 
plaintiff  did  not  procure  the  mortgage  to  be  executed  in  tlie 
name  of  Latham,  for  the  purpose  and  with  the  intent  above 
stated. 

In  the  first  plaee^  let  it  be  remembelred'that  the  testimony 
of  the  defendant  was  plain  and  positive  Us  to  his 'declared  in- 
tent  He  went  upon  the  witness  stand,  not  to  deny  that  he 
had  made  the  statements^  but'  to  explain  why  he  made 
them.  He  was  fully  advised  by  the  pleadings  that  an  ex- 
planation would  b^  necessary.  From  fe^t  to  last  he  did  not 
pretend  that  he  had  any  other  object  except  to  aoind  an 
assessment  of  the  mor^ge.  Had  it  not  been  for  the  sub> 
ject  of  taxes,  the  thought  of  having  the  note  and  mortgage 
drawn  in  the  name  of  a  non-resident  would  not  have  entered 
his  mind<  There  was  no  necessity  of  doing  so  for*  conveni- 
ence in  business,  or  for  profit,  outside  of  the  matter  of  taxes. 
It  must  be  admitted  that  the  natural  and  probdMe  result  of 
his  conduct  was  that  he  would  escape  assessment  upon  the 
money  loaned,  whether  that- was  the  necessary  result  or  not. 
The  reason  first  given  for  having  the  mortgage  so  drawn  is^ 
that  he  did  it  to  prevent  confusiion;  in  brief,  that  the  re^ 
corder,  before  that,  had  sometimes  included  in  his  abstract 
of  unsatisfied  mortgages,  mortgages  that  had  been  paid; 
and  to  avoid  the  confusion  consequent  to  such  mistake  he 
did  as  stated.    Outside  of  the  law,  then,  which  etery  man  ia 
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presumed  to  know,  he  was  aware,  aaa  fact,  that  one  of  the 
Tecorder'a  duties  would  be  to  include  his  mortgage  in  the 
list  to  be  used  fox  aaaessxnent  purposes,'  should  it  be  taken 
in  his  name/  To  prevent  the  recorder  from  so  doing  would 
certainly  and  efiec^ually  prevent  $>  possible  recurrence  of 
'^confusion/'  bi2.t  it.  w^uld  probably  prevent  assessment  at 
'die  same  time.  JBut  it  is  sufficient  to  say,  that  plaintiff  had 
the  power  in  himself  to  satisfy  the  mortgage  just  as  aoon  as 
it  was  paid,  and  such  would  have  been  his  duty  undei!  the 
statute.  (Comp.  L.  293,  264v)'  And  if  he  obeyed  the 
law,  his  mortgage,  or  the  money  thereby  secured,  would 
not  have  b^n  taxed  after  satisfaction,  and  it  would  have 
been  a  mattes*  of  no 'moment,  to  hixsi,  how. much  '^confusion" 
was  wrought  by  the  iaohes  of  other  patties.  It  would  niot 
have  been,  more  labori^iiiiii,  or  expensiive,  to.  satisfy  a  mort- 
gage taken  in  plaintiff's  name,.  thantoAe  in  favor  of  a  non- 
resident  He  knew  the  latter;. :w<>^uld:  have  to  be  satiated 
iffheaa,  paid ;  and  be  kHew  that  the  same  act  would  satisfy  his 
HQQortgpg^..  But* he  s^idi  b^  bad  ol:her  reasons;  and  istat^d 
jthat,  ^^it  was  not  to  avoid  4ny  taoc^s,'  b^t  it  tvaa  to  prevent  the 
recorder  from  interfering  and  taxing .  tbo  mortgage  m^fer 
the  law,,  that  he. had  m  right  tO:doi under  the  law;  thait  .he 
was  trying  to  pr^v^pit  double  taxaticai  on'the.  note  aadi  mort- 
gage* •». 

The  idea  c<mveyed,  isj,  .that  he  »u|xpQsed  the  .tiote  would  be 

taxed  tetqt  tbousaad  doUars^.and  th^  jpnortgag^  as^ much  more, 

if  he  did  not  have  tbjsm  .wittiefli  in  favor  of  a  i^ourresident ; 

but  if  so  takeiQ,  that  the  note.  wQukl  bet  ia3$e8SRbl6,  while 

the  mortgage  would  not  b^.  <  J^id  <^oneei(Ved,.,that  plaintiff 

had  no  reason  to  think,  and  could  il^Ot  have  thought^  if  the 

note  and  mortgage  wecre  taken .  in.  hi9  naom,  that  hO'  .would 

be  required  to  pay  ta:Ke3  upon  a  si»n  in  excess  of  the  amoutit 

secured.     There  ia  no  Jaw,  no  decision  of  this  or  any.  other 

.court,  and,  it  is  believed,  no  practicei  juatifying .  the  cqucIu* 

^ion.     Surely,  if  he:  bad  any.justy.gmnmd  to  fear  such  a 

resulty  it  i^  beipanse.  the  .la.w  aanctiomeid  it;  and  if  that  was 

4fae  case,  then  he  had  no. right,  by. the  device. adopted,  to 

endeavor  i  to .  escape  >  the  butd^n .  imposed.   .  And  if  he  •  really 

•thought  Ij^M;  the  .noto' and.  mortgage  oould  each  be  talked  ten 
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thousand  dollars,  if  they  were  taken  in  his  name*,  and  that 
the  note  would  be  taxable,  although  taken  in  Latham^s  name,, 
why  should  he  not  haT6  supposed  that  the  mortgage  would 
also  be  taxable  if  drawn  in  favor  of  Latham  ?  If  the  note- 
is  taxable  to  plaintiff,  it  is  because  it"  i6  property  o\Vned  by 
him  within  this  state.  If  theiioteishis  piropertyj-so  is  the 
mortgage,  and  ftora  his  statement,  he  could  not  have  expected 
to  avoid  payment  upon  the  mortgage  as  well  as  upon  the  note* 
at  last^'  except  by  deceiving  the  recordet  afad  aeseesorin  re- 
lifttion  to  the  true  ownership  of  the  mortgage ;  and  certainly 
to  succeed  in  that,  he  Inust  have  anticipated  the  same  result 
as  to  the  note.  Beciause,  he  could  not  *  have!  aruppoged  that 
either  officer  would  think  the  note  b^^longed  to  him,  while 
the  mortgage  was  the  property  of  Latham,  nor  cotild  it  have 
been  so.  Is  it  not  trnfe,  then,  from  plaintiff's  own  testimony, 
either  that  he  eouW  notha/ve  expected  to  escape  taxation 
upon  twenty  thousand  dollars  for  the  ten  thousand  dollars 
loaned — and,  consequently,  having  the  note  and  mortgage 
drawn  in  favor  of  Latham' was  a  useless  effort — or  that,  by 
having  them  in  Latham's  name,  he  expected  to  ^^ape  taxa- 
tion entirely?  But,  xwwithstanding  the  assertion,  that  the 
mortgage  was  drawn  to-  a  non-resident  to  prevent  double 
taxation^  as  stated,  still,  plaintiff  testified  that,  it  was  not 
done  to  avoid  any  taxes,  because  the  mortgage  was  not 
assessable:  And  counsel  for  plaintiff  say  in  their  brief: 
^*The  note  is  the  instrument  which  is  taxable  in  this  state. 
No  tax  is  levied  on  the  mortgage,  and  no  law  of  the  state 
requires  the  holder  of  a  mortgage  to  list  it  for  taxation.*'' 
Then  it  is  said  that  plaintiff  paid  taxes  on  the  note,  conse- 
quently  there  was*  neither  an  attempt  to  evade  assessment 
and  payment,  nor  was  either,  in  fact,  evaded.  If  those 
things'  are  true,  then  what  becomes  of  the  claim  of  double 
taxation  ?  It  can  not  be  true  that  plaintiff  thought  the  mort- 
gage, if  taken  in  his  name,  would  be  unassessable,  and  that 
he  had  it  made  to  Latham  to  prevent  double  taxation.  If  it 
was  not  assessable,  where  was  the  danger  that  it,  as  well  as 
the  note,  would  be  assessed?  And  what  reason  existed  for 
''preventing  the  recorder  from  interfering  and  tasting  itt*' 
Why  did  he  conclude  that  any  officer  would  do  what  he  had 
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no  right  to  do.  under  the  law?  Had  he  ever  Ioiowdl  an 
assessor,  upon  money  at  interest  secured  by  mortgage,  to 
rquire.  payment  on  two  dollars  whem  only  one  wa3  loaned  ? 
He  does  not  say  so.  But  if  he  was  aware  of  such  a  case, 
did  the  hoard  of  equalization  refuse  to  do  justice?  And 
more  than  all,  if  aasessor  and.  board  had  been  forgetful  of 
duty,  were  the.  courts  unmindful  o;f  theirs  also?  Those 
avenues  of  escape  from  unlawful  burdens  were  open  to  him, 
as  to  other  citizens,  and  he  had  every  reason  to  believe  they 
would  be  ample  for  any  emergency  that  might  arise. 

Moreover,  upon  what  authority  is  the  conclusion  based, 
that  a  note  secured  by  a  mortgage,  whetl^^r  to  a  resident  or 
non-resident^  is  assessable  without  regard  to  the  mortgage, 
and  that  a  mortage  is  not  assessable?  The  .statute,  gives 
the  assessor  authority  to  assess  "money  at  interest  secured 
bj  mortgage,"  and  it  also  requires.; the  recorder  of  the 
county  to  attend  on  the  board  of  equalization,  with  an 
abstract  of  all  unsatisfied  mortgages  and  liens  remaining  on 
record  in  his  office;  and  the  board  shall  make  use  of  such 
abstract  in  equalizing  the  assessment  roll,  and  may  require 
the  assessor  to  enter  any  mortgage,  lien,  or  other  property 
not  assessed  upon  the  roll.  In  this  respect  the  statute  of 
1861  (in  force  when  State  \,  JEarl,  1  Nev.  397,  was  decided), 
^as  the  same  as  the  existing  statute  when  this  mortgage 
was  executed,  and  is  like  th^  present  one.  In  that  case  this 
3'as  decided :  that  "the  tax  on  money  at  interest,  secured  by 
mortgage,  is  neither  a  tax  on  coin,  which  is  taxed  as  tangi- 
ble property ;  a  tax  on  the  land  mortgaged,  which  is  taxed  ^ 
at  its  value,  without  regard  to  the  mortgage ;  nor  a  tax  on  l 
pieces  of  paper,  upon  which  the  note  and  mortgage  are 
written;  but  it  is  a  tax  on  a  chose  in  action;  in  other  words 
it  is  a  tax  on  the  right  which  a  party  has  to  receive  or  collect 
a  certain  amount  of  money ;  that  all  choses  in  action  follow 
^e  person  of  the  owner,  and  that  this  state  can  tax  such 
Aoses  in  action  only,  as  belong  to  its  own  citizens  or  resi- 
dents, although  the  property  mortgaged  has  a  sitps  in  this 
>^te,  and  the  mortgage  iss  recorded  here.*'  That  is  the  only 
decision  of  this  ooyrt  justifying  the  belief  oir  assertion  that 
a  mortgage  is  unassessable;  and  aqeording  to  that,  it.jls  .cQr- 
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tainly  just  as  proper  to  say  that,  the  note  was  not  taxable  as 
that,  the  mortgage  was  not  so.  The  right  to  collect  the 
money  due,  by  foreclosure  and  sale,  was  assessable,  but 
neither  the  note  nor  mortgage,  as  such,  was  so.  Had  the 
note  and  mortgage  been  taken  in  the  plaintiff's  name,  he 
would  have  had  no  right  to  give  in  the  note,  alone,  to  the 
assessor,  without  regard  to  the  mortgage,  as  a  "solvent  debt" 
merely.  Such  debts  can  be  assessed  only  to  the  extent  that 
the  amount  due  the  party  assessed  exceeds  his  indebted- 
ness of  the  same  character.  But  it  is  not  so  with  debts  se- 
cured by  mortgage.  They  are  subject  to  taxation,  notwith- 
standing the  mortgagee  is  indebted  to  an  amount  equal  or 
exceeding  the  amount  of  his  mortgage.  (Oonip.  L.  3129; 
Staie  V:  National  Bank,  4  Nev.  351.)  Nor  would  the  as- 
sessor have  had  a  right  to  assess  the  note  separate  from  the 
mortgage,  had  they  been  taken  in  plaintiff's  name. 

But  plaintiff  also  testified,  that  the  firm  was  assessed  each 
year  on  the  note,  and  that  they  paid  taxes  thereon,  that  the 
mortgage  was  not  made  to  Latham  for  the  purpose  of  avoid- 
ing payinent  of  any  taxes.    Those  statements  were  made  upon 
these  facts:   Drexler  &  Co.  owned  a  large  Amount  of  prop- 
erty in  Storey  county,  besides  thie  note  and  mortgage  in 
question,  but  what  amount  does  not  appear.     Plaintiff  was 
asked  several  times  to  state  the  amount,  but  did  not  do  so. 
He  made  an  arrangement  with  the  assessor,  that  the  firm 
should  pay  upon  ten  thousand  dollars,  the  same  as  other 
brokers  paid  on.     The  firm  made  no   statement   of   tjieir 
property,  nor  were  they  asked  to  do  so.     It .  does  not  ap- 
pear that  the  assessor  had  any  knowledge  that  the  note  bo- 
longed  to  plaintiff  or  the  firm.    When  adked  if  he  knew 
whether  the   assessor  had   or  had   not*  assessed   the    note, 
plaintiff  slated,  that  he  presumed  it  was  assessed  with  the 
balanc?e,  *'as  a  whole.''     When  asked  if  he  did  not  think  it 
was  wrong  to  pay  on  only  ten  thousand  dollars,  when  he 
had  a  note  for  that  sum,  and  a  large  amount  of  pTopertv 
besides,  he  said :    "I  know  it  is  a  universal  custom  all  over 
the  coxmtry,  and  I  do  not  think  it  would  be  fair  to  make  me 
put  in  ejverything  I  have,  when  everybody  else  is  doing  dif- 
ferent*^   Upon  those  facts,  it  is  ttue  that  h^  testified:     "I 
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swear: positively  it  (the  note):b4t^  l^e^.tc^ed.tod  we  have 
paid  the.  moaey  on  it"  But  f©  &ubniit  that  the  only 
groBndtfor  that.fBtatement  w^^.thc^t  .th^  £x9),  by  au  arrange- 
ment with  the.  asseesory  Wia&  a^s^ese^  t^n  tho|ifia3i.d  dollars 
only,  upon. all  their  propertj?^  iBdOtiher  words^  the-a^seBSoar, 
in  vidatiati  of  hia  official  4u»ty)'letf?tb(3m  P^.by  paying  upon 
A  eertain  sum  ini  bulfa^  .w-hiiAhlvas  oiuch  less;  than  the.  value 
of  their  property. .  If  it  is  .tr.u$,  tb^al^.tbe  note  was  s^sseseied^ 
it  is  equally  eertaivi  that  the-  hai^mfi^j/.fek^l^g^'  a^oui^t  of 
property^ff ;  wa$..Qot  a^sessed^  is^id  b^iinpej'  Ijaa^  the  .^sa^ssp^ent, 
if  suoh  it.  jinay  fee*'  qalled, ,  was, .  ccmfin,©^  >4o, ;  tb^  ;iQtfl.  ;  ;]B[oyr 
eould  pl^uiitiff  say^  theu^  that  the  ^te  w^  .assefsa^d  ?.  Only 
upoA  the  theoryy.that  thf9[4$ei^fi^iu^nt.o£  diff^rout: parcels  of 
property,  aa.  h.  whole,  no  ni^ttQr  how  B?ir4W?  •  ^V<  bpw  .gr^t  in 
value^  f(Kr  a  suna^  npi  niatter  bQw  W^\,  isi^aniasses3n^en,t  of 
each  parcel,  wbiether  tbe :  a$sp$SQr  iL:!^^ndj^4  •  ^o  fisgess  it  or 
not,  or  whelrh^r  he  .^d,  ot  did-  Wtj  kRow,  (^ :  ita ,  .exj^te;^ce. 
That  auch  as3es^9a^t;,if,  aJI^QWed  t0|.|:^nM^ii^,  would  0*616836.  a 
party  from  f^rtbe^  .payiuw^  is  iUftdoubte<^y:.true;;  Wt  jit 
would  be.Jioko  evidenqe  ;^at  be^  had^'bee^,  ^a^es^ed  ujppn  a^y 
particular  piece.<?f  pyop^yj.or.ii^ijai^prqpey.sen^e  had  paid 
taxes  therepn.  .  If  the .  amangyeMLO^jk,  between  pl^^n^tifi  s^jid 
the  aa9ea8<^  !had  b^en,  :that  ib^ .  .firijx .  shpvild  ^pay ;  ^pon, .  ofle 
hundred  dollars' only,  oould  it  tbw  k^y^  beeu.aaic)  tha.t..tbe 
note  was.  asaefined^  ,iSu]^pose  (he  $rpi'tb^dM9ither.  i^q^a.and 
mortgages  in  the,  fisatue  xjjondjitiq^,.  p*ay»  i9V:1^.  ttpusa-pd  dol- 
laiTB,  -oould.  plaintiff '  ha\^e , .  testified^ ;  that,  tbps^  papt^,  too, 
were  assessed^  ei^capt  upon.«thQ,.^h^ory^abov€f.;gtated?:  ,  If  it 
is  true,  jLhat.an  asflessmept.iikei:tjii^<i9r.i^n-,^ssess^ient,9f  ev- 
ery parcel,,  x^gardlea?  pf  ,thpi  anacp^tr  oi  thg^asse9gfB)e»^...or 
the  value  of  the,  property,i  tb^- plaintiff  njaghtrb^ave,  esQap?d 
the  difficulties  eucsoimter^d,  i^i.'i^ai;^jig,rthj^t/T^€^.h,^d..t^^ 
gage  made  .to  Lathwi  to.  avoid,  dwbie  ta?fation,  by  cl^i^iing 
diat  the  .mortgage,  and;  note  were  bot;n.48§q^se4v.ai^d[  th^t^he 
had  paid  upoin  botb.         \.  ...     ,.    .,..  ;• 

Plaintiff  did  not  testify,  that. jbe. did. not,  ii^teijd  .to  evade 
payment  of  taxjes  upon  this  morifiy,  at.inter^t  secured  by 
mortgage.     He  did.  not  say  h§.  didL.?^Q<i  intend  tp  l5;6ep  this 
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Th«n  why  did  he  pwt  himself  to  the  trotiWe  of  placing  the 
title  in  the  name  of  a  non-resident,  when  he  knew,  or  ought 
to  have  known,  that  under  the  law  he  could  not,  in  any  events 
be  compelled  to  pay  ^itpon  a  sum  greater  than  the  artiount 
loaned  and  secured?  "Why* did  he,  e»  mcJii^^na/ by  placing 
the  mortgage  to 'Latham  upon  record,  notify  the  aBsefisor, 
recorder,  and  board  of  equalization,  that  the  mortgage  was 
the  ptoperty  of  a  non-residetit,  and  consequeiitly  that  the 
fight  of  coll6c?tibn  was*  U'nAs^ssable^  if  be  ^as*  willing  to  piiy 
upon  afe  large  a  smm*  after  doing  so;  as,  under  the  law,  he 
would  have  been'  required  to  pay  upon  had  be  'ptfrsned  the 
natiiral  And' usual  courte,' and  taken  the.  title 'in  his  own 
nam6?  It  is  plain  tihat  the  plaintiff  intended  to  previent  the 
recorder  from  'putting  his  rnortgage  in  the  abstt^aot-  of  nn- 
datisfied  mcyrtgages  for  assessment  ptirposes.  •  Had  it  been 
drawn  in  his 'name  arid  i^corded,  as  the  prtisent' mortgage 
was,  it  would  have  beien  included*  in  the  i*ec«ardet's  abBtract: 
and  if  the  board  of  •eqn'alkation»  had  doijfe  their  duty,  the 
mdney  at  intertet  seeui^d  ther^'by  would  have  be^n  entered 
upon  th^  as§"essttlent  rbll  asf  property  that  had*  not  been  as- 
$esiied.'  He  says  he  did- it -to  prlsvent  the' recorder  from  do- 
ing just  wimt  the  la^  reqiiires'that  officer  to  do.  He  did  it 
to  prevent  such  ah  assessinerit  a^  the  laW  declares  shall  be 
made.  In  one  sense,  it  may  be  that,  he  ^*did  riot  intend  to 
avoid  <hi3  payment  of  ftny  taxes  ;*^  that  is,  he  intended  to  pay 
what  he  was  obliged  to  pay,  but  he  did  TiOt  intend  to  have 
the  property  In  question  assessed.  The  firm's  aasessmetit 
of  their  property,  as  a  whole,  und^r  the  arrangement  with 
the  assessor,  is  no  proof  that  the  note  wad  a&seesed,  or  that 
plairitifiPs  intentions  w^re  to  h!Ave  it  assessed,  eiihet  at  the 
time  the  mortgage  was^  executed  to  Liatham,  or  at  the  time 
the  arrangement  was  made  with  the  assessor. 

It  seems  to  us  that  plaintiff's  explanations  only  strengthen 
the'  evidence  of  the  defendants,  that  the  mortgage  was  made 
to  Latham  for  the  sole  purpose  of  evading  the  payment  of 
taxes  thereon^  or  upon  the  money  -  secured  thereby.  Be- 
cause, the  mortgage  was  iittacked  for  fraud,  and  proof  was 
made  of  his  declarations  at  the  time  of  its  exeoutioii, 
which,  unexplained,  shbwfed  the-  intent  and  purpose  to  hav« 
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been  as  claimed  rbjrdi^endants;  .  An  explanalicai  was  at- 
tempted, but  the.reiult  was  iazhlre^iaswehave  endeavored 
to  8how;  and  infereacea  iloiavoTable  to  plaintifi  mii^t  Becee- 
sarily  be  drawn  £rom\  such.iadlura  Qxa  opinion/ tbeare&re, 
is,  that  tbe  mortgage'  in  question  .:wad\ executed  !to  a. non- 
resident, at  the  in^tanoe  and  request  o£  plaixitiff,  for  tbe 
sole  purpose  of  preventing  an  assessment  of  tlie  innonoy  at 
interest  seonred'thearebj,  and  of /OTiading  paynaent  b£ /taxes 
to  become  due  to  ihe  state;  that^suebpurpdse  l&^S/been  ac- 
eomplished,  and( that :<thex«  was. naaubstantial  evidence  in 
the  case  opposed  "toanoiii  conclqaioiiSi  ' 

Counsel  for  defendants  •.lurge  that  thoset  facts  rendeit  tbe 
mortgage  contract  ukilawiul,  andthat  oqu^s  nluat  refuse  10  | 

enforce  it     If  counsel  are  correct  there,  i&.  niti' doubt  that  ^ 

defendants  maji avail ithemselHres  of  ^at  def enae\  to^rcii^ent 
forodosmre.  (JPtfttiJarvj  8cidly^9V.pra^.4:68{  Blyih^  v.  Lovmgr  ' 
g6od;'2  Ired.  (lAir)>  21 ;  fifaia^v.  Drahe,14i lNcv-,175.) 

There  are  certaioci  poriniripiiQs./a&oting:  this  case,  so  i^ell 
settled  by  a  long,  unib^oken  Irne'jof  deK^lsions^that  ^uxt  anii 
counsel  can  not  diAer ■  upbh  them.    ;•  • 

Coavtd  willniot  leD^sd  4liein(aid'io  <gnforce;il]jeg^. contracts 
<»*  actions  grouxuied  qpon^'iihiiioral'  or  illegal,  a^te.  Everj 
act  is  uidairf ql  which. die  law  £(Nfbids  .to  be  done^* and. every 
eonttaet  isv  void  which  -etotravi^ws  th^  law.  (Metoalf  on 
Contracts;  1  Story  on  Cont  556;  2  Chitty  on  Cont  .fiffi^a, 
note  t.)  •:  ,■        I  '»•.••..'>./.'.".  ,  •    .'    .'f 

'^All  contracts,  liie  objedt  of*  which  id:  to  :i^ducd'.an  omis- 
sion of  duty,  tiB  tinlawf ul  and  vodd  no  teas  than  thosA  which 
are  made  for  the  pBar{)Ose  of  encouraging  the  commission  of 
nnlawf ul  acts/'     (MetcaiLf,  246.)      . 

"Agreements  cbntravianiiig  the  ends  and  objects  of  .  the 
enactments  of  the  Legislature^,  or  as  it  is  most  CQmmon]y 
expressed^:  the  policy,  of  thoae  enactments,  are  void^'^ 
(Smith's  Law  of  Gont.  i2210    . 

''Nor  is  it  neoessary-  that  thi3  contract  ^houH  violate  the 
expiesB  wordd  of .  a  law,  for  agreements  co^trajry  to  the 
policy  ^f  statutes'  arts  equally  void;"^  (Sedg^  on  Const,  of 
Stata,  ©9.) 

'Vo  coivtraot  can. be  kifbrced  in  the  courts  of  the  United 
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States/  no  matter  whete  made  or  where  to  be  executed,  if 
it  is  in  violation  of  the  Jsiws  of  the  United  Stateis,  or  is 
in  oontraventi6n  of  i  the  public  policy^  of  the  government  or 
in  condSict  v^rith  exiBting  treaties."  .  {Kermeti  r:  Chambers, 
14  How.  U.  8.S9;Haimay  v.  Eve,  3  Granch^  242.) 

Contrad^d  >against  the  policy  of  bankrupt  and  insolvent  laws 
are  illegal  and  void. 

^^And  it  must  be  observed  that  ar  contiract,  although  not 
expressly  prohibited  by  a-  statute j  may  be  illegal  if  opposed 
to  the  general  policy  and  intent  tfaentof ,  as  if  .made  to  insure 
to  one  creditor  of  a  bankrupt  a  grater  share  of  his  debt 
than  the  others  ban  have/(^r  a  contrad  made  irtr  order  to  ena- 
ble  another  to  infringe  that  poUcy  c^hd  intewk/'  >  (Smith's 
Lawon  OoniilTi.)  » 

Bell  Vi  Leggetii  3  Seld.  176^  was  an  action  upon  promis- 
sory nbtes  given  by  a  third  person  to.  a  creditor,  in  considera- 
tion of  his  withdrawing  opposition,  to  the.dlschaige  of  his 
debtor  as  ti  bankrupt,  but  without  thf  knowledge  or  conniv- 
ati(^e  of  the  debtor.  The  notes  weme  heMito  he.  void  as  agtinst 
the  policy  of  the  bankrupt  lawJ'  Thp*  lower  court  considered 
the  arrangemient  wrong,  but*  ^on;  the  ^oiind-that  there  waii 
no  provision  agitiikst  it  in  the  bankrupt  4aw^  it  was  held  not 
to  make  the  notei^  void;  but  the  ctoit.of  appeals  decided 
that  they  \t^ere  void  as  against  the  poMcy  of  the  bankrupt 
law'.  •  •      '  •'      '.  '      •       •■.'.■•.•"•.!      '■..". 

In  York  v.  Merritt,  77  N".  C.  214  (see  facts),  the  Court 
said:  -'So  it  appears  'tii'at  the>  plaintifE  was  to  cover  up  the 
land  for  the  defendant^  until 'he  got  hisidischargeiii  bank- 
ruptcy and' then  reconveyto  him.  TJus  tealimony^diacloaoe 
a  transaction  contra  bonos  fnx>i'6s,.  in  which  hotii  parties  par- 
ticipated: '  But  then  it  wad  not.  alleged  in -the*  complaint, 
nor  in  the  answer,  nor  was  there  riny  iisue  siftimitted  to  the 
jury,  which  in  express  terms  involved 'it  It  mky,  there- 
fore, do  the  plaintiff  injustice  to  assume  itS'trutk'as  lo  him ; 
but  we  may'fissumie  its  truth-  as  to  the  turpitude- of  •  the  de- 
fendant, because  it  is  his  own  testimony,  and  being  true  as 
to  him,  it  shows  that  he  is  not  entitled-  to  the  judgmeat 
which  he  obtained,  and,  therefore,  there  must  be  a  new 
trial.     The  alleged  turpitude  of  the.  itransactiota,  although 
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80  plainly  stated  iii  the  testonony,  seeixLs  to  have  been  al- 
lowed 210  effect  wlxatever  at  ^he  trial.  If  this  was  because 
such  tbii^  are  so  conunon  that  honesty  is  benumbed,  it 
onght  to  be  the  oftener  dedlared  that  the  courts  will  not  ai^ 
one  party  to  enforce  a  fraud  against  another.  And  that 
where  both  parties  have  united  in  a  transaotion  to  defraud 
another,  or  others,  or  the  piiblic,  or  the  due  administration 
of  the  law,  or  which  is  against  public  policy,  or  contra  bonos 
tnores,  the  courts  will  not  enforce  it  in  favor  of  either 
party." 

In  Sharp  V.  Te^se,  4  Halst.  (N.  J.)  352.,  which  was  an  ac- 
tion upon  a  promissory  note  given  in  consideration  of  with-  j 
drawing  opposition  to  a  discharge  ui^idex  the  insolvent  law,  ! 
after  stating  the  purposes  of  the  Jaw,  the  court  saiid : 

'^Any  tran^ction  or  arrangement  which  tends  to  defeat 
either  of  these  purposes,  is  huMjKas^stent  with  tfae.,pplicy  of 
the  law.  ISi^  attempt  tp  contravene  the  policy  .of  .a.  public 
statute  is  iUegfiL  Hor  is  it  necfissary  to  render,  it.  so,  that 
ihe  statute  should  ,CQnt|ain  an  fex^pness  prohibition  of  ^iich 
attempt,  It.a]lway/i  .cofitams  an  iniplded: prohibition,,. and  to 
such  attempt  the  princi^ple^  9;l^,the  common  la^  lure  invpria^ 
My  hostile,  ,  *  *..  .*  by  at  all  time^  refusing  thQjiaid  .otf 
the  law  to  ciu;ry  ij.  into; effect  or  (^nforqe  any  oontr^pt  wh;ich 
may  be  th^.resuJ[t,<>f  suQh'tranaactiovis.''  i  .   .. 

So,  Dial  V.  Hc^iv,*  18.  Ala.  7.^8,  sboAys  that  D^  ,pa;o9;Ured  his 
son  to  entei?  upQn  ^d  oecup!;if  pertain  public  \q;jdA  for  the 
purpose  of  acquiring  a  pre-^piptM>JX  right  to  the  sam^,  (i^d 
it  was  agreed  between.. them  that  so  .soon  as,suc|pL  right  was  - 

perfected,  D.  woul^  pay  for  the  land  and  the  aoa  should  \ 

convey  oae  hajf  of;  it  to.  h jm.  ^he  court  s.a,id :  Mt :  may  ^be 
admitted  that  at  the  time .  of  entering  into  ,^his  agreement, 
there  was  no  particula,y  act  upon  the  subject  of.  pre-emption 
that  declared  such  a  cpntr^act  void  in  express  words^  but  iJ^, 
upon  a  review  of  ^U  t^e  legislation  of  congress  upon  the 
sohject,  fliucb  a  cqn^ai^t  iwquld  be  considered  as  contraven-r 
mg  the  design  anfl  policy  off  the  law^,  a  court ,  o^  equity 
would  not  enf Qiice  it  *  *  *.  .  The  .contract  dis- 
dosed  by  the  biU  is.  illegal — it  <?an  not  be  enforced,,  apd  the 
AanoeHqr  erred  in  ^locreeing.  a  specific  performance."  There 
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was  no  prohibition  of  the  confract  in  terms,  nor  x^-as 
any  penalty  imposed  by  statute.  The  contract  was  declared 
illegal,  simply  and  only  upon  the  ground,  that' it  was  en- 
tered into  for  the  purpose"  of  enabling  the  plaintiff  to  oV 
tain  lands,  by  evading  the  policy  of  the  law."  The  same 
principles  are  declared  in  Thompson  r.  England,  1  Hawk. 
L.  and  Eq.  137,  and  in  McDetmed  v.  McCastltind,  Hardin 
(Ky.),  21.     (  See,  also,  Glenn  v,- Mathews,  44  Tex.  404.) 

Wef  have  been  thus  particular  in  stating  the  law — and 
perhaps  needlessly — in  relation  to  contracts  that  are  against 
the  policy  of  the  law,  for  the  reason  that  one  of  the  princi- 
pal ar^ments  of  counsel  for  plaintiff  is,  that  plaintiflF 
omitted  the  performance  of  nbthinjg  req'uired,  a:rid  did  noth- 
ing prohibited  by  the  statute;  that  sinoei  the  revenue  law  is 
silent  upon  the  subject  it*  can^^ot  be  assumed  that  thie  legis- 
lature intended^ to  vi^it  upoli  plaiiitiff  so  severe* a  penalty  as 
that  claimed  by  counsel  for  defendants,  arid  that  it  can  not  be 
held,  for  any  reason,  that  the  mortgage'  (?ontriae^4s  illegal. 

If  a  contract  is  illegal;  it  matters  not  why  it  is  ^o.  When 
that  fact' is  ascertained,  it  will  not  be  enforced  in  favor  of 
the  party  aft  whose  ihstance  and  for  whose  benefit  5t  was  en- 
te'red  iiito^  If  it  is  illegal,  as  against  the  policy  of  the  law, 
courts  arfe  as  incajpable  6f  enforcing  it;  and'thusf  affirming  it, 
as  they  would  be  if  the  identical  act  was  prohibited  in  terms, 
and;  in  addititjn,  a  penalty  was  imposed  in  caie  of  violation. 
'  The  constitution  provided  that  **the  legislature  shall  pro- 
vide by  law  for  a  uniform  and  equal  rate  of  assessment 
and  taxation,  and  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation,  for  taxation,  of  all  property,  real 
personal,  and  possessory,  excepting,'^  etc.  Following  the 
constitutional '  requirement,  the  legislature  passed  the  reve- 
nue law,  entitled  "An  act  to  provide  revenue  for  fhe  support 
of  the  government  of  the  state  bf  !N'e\tida,"  wherein  it  is 
provided,  that  "all  property,  of  '  every  kind  arid  nature 
whatsoever,  within  this  state,  shall  be  subject  to  taxation," 
with  certain  exceptions  stated;  and  "moneys  at  ihterest, 
secured  by  mortgage  or  otherwise,"  are  made  taxable. 

Between  certain  dates  the  assessor  is  required  to  assess 
ill  property  subject  to  taxation  in  his  coimtv.^' '  He  is 
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quired  to  demaxid  from  «aoh  persdQ,  .e(;c.,  a,  statement,  under 
oath  OP  affirmation^  of  all  his,  property.,  within:  tHe  county, 
or  claimed  by  him,  in  his  possession  ,<w  .under  .his  control. 
Any  person  who.  refuses  to  make  suet  ^tatotnemt:,  when  it  is 
demanded,  is  guilty  of  a  misdemieanoi[,.and..if  he  .Anllfully 
makes  a  false  statement,  under  oa,th,^he  shall  bje  deemed 
guilty  of  petjury.^'  The  recorder  is<  roquired  to  ftimish  the 
board  of  equalization  with,  anabs-tra^ft  of  .unsatisfied  mort- 
gages and  liens,  for  use  a's  before  stated.  lieeorderq  are 
not  permitted  to:  enter  satisf ftctioij,  .of  ifioritgages/  (except  for 
purchaae  nioijey)^  and  courts  ahall-^tay  foreclosure  proceed- 
ings, on  motion  of  defendant,.  ui|tU':fwift^i<^.:i9|'iii3de,:tliat 
"all  taxes,  for  county  and;  8tBte:PHvp(>.se3,;4.u^  .or  payable 
on  the  money  ordebt^v  seoiired  by  th,ejnaortg;4ge,.iave  b^n 
paid/'  Assessors;  are  liabje  foe ' taxes ;  o^  jail; tax,^j[)le  prop-, 
prty  whieh  ianot  assessed  .th;r<)ugh  hi^  wUWu^.nej^lect;  and 
if  a  non-assesaubent  i^  caused  .  by  ^.^^-j^ifusftl: ;by  tl>e  owner 
*  **^  .to- give  a  .'etatemenjt  to  rtie  fi^se^sor^  thja  person* 
whose  refusftl- caused: the lOttiiasion^  "shaljlpaydoubje  th^  tax^,s. 
imposed .  i  upon  the  property^ .  wbcp . .  rfts^essed-  *?  JFf  om.  th^ 
foregoing  repitomie  the/ intent  AX»A  polijcy  of. the  revenue  law 
are  too  plain  to. rec^taixie' fl  statements  ;  They,  ^jrei- that  all 
property  wJtrhin  tbe  :3tate^;ex<fept  suqb  a^  is.  .in  terms  ex- 
empted, shall  be  tajced. :  i  It,  muftt .  foliar,  that  f^tiy .  opatract, 
arrangement;  or.derice,  ^temi  in'tpi^or  the.  polf^, purpose. of 
plading  property^  otberwiaei  taxable;  b^y<>nd.th0jIQP^fation  of 
the  reventie  law,  [Is  directly  opposed /to.,  the.  only  policy  of 
that  law.'  And  if  there  is  toe  statjute  mpre  than  anptber;  of 
the  policy  of  which  courts  should,  not  .countenance  an  eva- 
aon^  that. one  129  the  reveijue  law.  ;Upon.it3  proper  and 
legal  ^oreem^at  the  life. and  prbsperity  of  the'sftate  depend; 
and  if  one  citizen  escapes  paymeiit  of  a  just  portion  of  taxes, 
the  burden  that  he \8liould  bear  mvi^t  fall  uppn  otheors  who 
are  already  heavy  laden.  It  may  be  adinitted  that  the  .legis- 
latiYe  intent  did  not  extend  beyoud-the  Qbject  ptated  in.  the 
title,  to  pioyide  revenue.  Itip  probable  that'tfcey-  did  not 
?top  to  consider  what  woiuld  be  .'the- result  of  a  studied 
^^asion,! upon,  contracts;  entered  into, .  in  wjupile  or  p^irt,  for 
that  purpose.    But  those  4ac!t$  do,iW)t  ph^nge  thp  situatian*^ 
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TAetr  duty  was  t6  provide  revfentie  by  legal  enactments; 
that  having  bfe^^ndone,  the  duty  of  enforcing  or  annulling 
contracts  according  to  the  facts  presented,  rests  upon  the 
courts,  and  if  the  case  shows  a  contract  violative  of  the 
principles  of  the  eoininoh  taw,  against  statutory  provisions, 
or  the  plain  policy  of  either,  it  can  not  be  enforced  in  favor 
of  a  guilty  party.  ■  A  contract  may  be  ill^al  because  the 
consideration  was  stioh;  or  tho  act  to  be  performed  is  of 
thrit  character;  and  it  is  said,  that  this  mortgage  is  valid, 
because  "it  was  based  upon  a  lawful  (sonsidetaibion,  and  no 
principle  of  public,  policy  or  good  morals  prohibited  its 
creation."  That  it  would  have  been  legal  had  it  been  taken 
in  plaintiff's  name;  th^i^e  can  be  no  doubt;  but  when  it  was 
executed  for  'the'  putpoee  (A  contravening  the  revenue  law, 
by  obtaikifeg'thefiill  benefits- of  the  loan  in  this  state,  with- 
out beariiag  burd^tis  legally:  imposed  upon  him  and  other 
citizens  dike,  it  became  illegal;  To  say  otherwise,  would 
be  to  affirm  a" contract' Entered  solely  for  an  avowed  illegal 
purpose.  Th^  state'  di^^  not  establish  judicial  tribunals  for 
the  purpose  of -legaliidttg  acts,  the  obj6ttt  and  result  of  wbidi 
are  her  destruction:  '  It  is  idie  to'^y  ihat^  this  mortgiq^, 
the  iiistrument  itself  by'whichpkijiUff  intended  to  evade; 
and  did  evade;  the  ikw;  ife:  legal,  b^ause'  another,  had  it 
been  given, in  plaintiff^d  nam^,-'^^uld'  havie  been  so.  This 
instrumentf  has  an  illegal  cfl^kni^tit  whioh  can  not  be*  separated 
from  that  whieii,  otherwise,'  would  'have  beeti  legal^  and  it 
can  not  be  foi'eclosed'Nvtthout:  legalizing  an  ill^aKty.  Nor 
is  there  the  slightest  novelty  in  the  distinctioti'Haade.  The 
books 'are  full  of  caBe^  that  fiilly  recognize  it.  '  {Chig&s  v, 
Penalufia,^4i  Term.'46fc ;  Biggs  r:  Lawrence,  8  Id;  454;  iltJsem 
v.  Blnisdelh  41  Vl  "BeS.)  There  are  eases  where  ccnarts  have 
held  that  thte  contracts  sued  on,  were,  in  themselves,  legal, 
and  could  'be  enfoitced,  although' an  incidental  illegality  oo- 
curred  ill  carrying  them  Into  effect;  such  as  contracts  for 
the  sale  of  spirits  and  tobacco;  when  the  seller  had  failed 
to  take 'out  a  license  as  required  :by  law,  and  when  the  stkt- 
ute  inflicted  a  penalty  in  case  of  non-compliance  with  tibe 
requirement'  Those  leases  ire  citisd  by  counsel  for  plaintiff 
in  support  of  this  mortgage. '  Th€fie  htk6  crtniilarity  between 
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them  and  the  one  in  band.     Tliey-^w^v^  decided  upon  the 

ground  that  tl^e  contracts  sued  on  were. in  jjlo  manner  tainted 

with  illegality ;  that  the  tranaaetioBB,  the  sale,  were  strictly 

]0g8lf  after,  as  well  as  before,,  the  enactment  requiring  a 

license,  iher-e  having  been  no  agreeimeni,  e^^press,  or  implied, 

m  the  contracts  themselves,  thai  thejo^w  sfiovjid  be  violcUed* 

For  instance,  in  Witherell  v.  Jon^t  3  Bam,  and  Adolph,  221, 

it  is  said,  that  ^Vhei;e.a  contraiot  :which  a  plaintiff  seeks  to 

enforce  is  expressly  or  impliedly:  forbidden  by  the  statvite  or 

oommon  lawy  no  court  will  lend  its  assistance  to  give.it  ef^ 

feet.    But  when  the  oonsideratiofi  ^and  th^^  patter  to  be 

perfonncKi.axe  both  legal,  we.  a^e  ^^t^  aware  .that  a  plaintifi 

has  ever  been  precluded  frdm  recovery,  by  an  infringement  I 

of  the  law  not  contemplated  by.  jihe  cpntra^t,.  in  the  perform-  * 

ance  ol  something  U>  be  done  on  bis  paH." 

And  in  Johnson  v.  Hudson,  raf  er^^d  t^  in  Story's  Conflict 
of  Laws^  748,.theconlraf$t  wa^  held  Malid,  "since, the  contract 
of  sale  KPOjB  wholly  indeipend^nt  of^^and  eollaieraltOj  i^e  iUe- 
gMy/'  .  In.  those -cases,  th^'^pntracts  weiefpr,. the  purpose  of 
sale  only,  while  oiur  .cimtitaet,  the  .qMxrtg%ge^:Waa  ezelQut^  for 
the  purpose  of ; securing  the  money  h^rtnedj,  bvt  ah.o  to^  evade, 
ike  paynkent  of  taa^.upon  the  money  secured.  :Thelaat  being 
violative  <>f.  the  policy  of  ;the. revenue  law,  and  subversive 
of  the  rights  of  the  state,  wap  U3(dawful,  a^d  ^it  tainted  the 
vhole  instram^ttt;  with  illegaJity. 

In  Ex  parte  Cohn,  13  Nev.  426,  it  was  held,  that  the  stat< 
ut^  requiring  for^gn  insurance  eompanids  to  p<ty  a  certain 
tax  (Coonrp.  L.  394*7 )>  was  cOnidtitutiona]^  although  insurance 
eompames  iQCorporated  under  our  Jiavta  were  <npt  required 
to  pay  any  tax.  I^ow,  witbfaut /deciding  the  question  (for 
courts  are  by  no  meads  agreed,,  78  Pa«  St,  2Q0),  let  it  be 
conceded,  that  a  eontraot  of  insturance.  by  a  foreigpi  com- 
pany, without  compliance  with  the  law,  wqidd  be  valid,  if 
made  in  ita  own  name^  a«ud  that  both  parties  are  bound 
thereby,  although  no  tax  has  been  paid*  Suppose,  fpr  the 
purpose  of  evading  paymei^t,  and  .escaping  the  penalty,  a 
foreign  Q^pany  makes  ,an  arrangement,  with  a  home  com- 
pany, to, take  ri^ks  in  tfee.ja^me  of  the  Ij^tter  company.  Thp 
borne  company  assigns  the  claim  for  premiums  to  the  for- 
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eign  ccxmpany,  which  brings  suit  for  their  collecti<m.  We 
have  ncy  hesitation  in  saying  they  could  not'  be  collected, 
because  the  very  contract  would  be  based  upon  an  inten- 
tional violation  of  the  policy  of  the  statute.  Under  the 
revenue  law  the  property  of  widows  is  exempt  from  taxation 
to  thle  (extent  of  one  thousand  dollars.  Suppose  this  mort- 
gage had  beeil  for  that  sum  only,  and  to  evade  payment  of 
taxes  "on  that  money,  plaintiff  had  cause<i  it  to  be  executed 
in  the  naitoe  of  a  widow  in  Storey  county,  and  recorded, 
agreeing  to*  pay  her  one  half  the  amount  of  taxes  saved  by 
the  ari'aiigement.  The  money  secured  is' not  tdxed,  but 
plaintiff  refuses  to  pay  the  widow.  She  suies  and  be  ^pleads 
the  teiets.  We  have  no  doubt  that  courts  would  be  obliged 
to  refuse  to!  enforce  the  claim.  And  we  are  also  certain, 
that  if  she  should  refuse  to  assign  the  mortgage  to  him  he 
could  liot  conipel  hei^  to  do  so.  Take  another  case.  A. 
lives  near  the  border  of  fhis  state  and  owns  a  hand  of  tat- 
tle. If,  for  any  legal  purpose,  he  may  wish  to  drive  them 
into  California,'  he  can  do  so,  and  there,  as  b^rd,  make  any 
lawful  disposition  of  them,  althougli  that  may  reisult  in  his 
escaping  tas^ation  in  this  state.  But  '^h<:^uld  he,  for  .the  sole 
purpose  of  etading  payment  of  taxes,  laBk^  a. colorable  sale 
and  delivery  merely,  he  could  not  recover  the  battle  or  their 
value.  '  Thecoui^tB  would  say":  '^^Ybu  have  made  your  bed 
in  fraud,  and  so  far  as  the  law  is  coiicerned,  you  shall  lie 
there.":-  *--:  ■'  -    '■    "  ^'    •   • 

Mr.  Smith,  in  his  Law  of  Contracts,  page  236,  puts  a  case 
which  aptly  illustrates'  the  distinction,  at  eommoin  law,  be- 
tween a  contract  which  is  legale  although  an  incidental 
illegality  occfurs,  and  one  which  is  itself  illegal.  He  says: 
''Suppose,  fof  instance!  A]  employs  Bi  a  builder,  to  re|>air 
the  front  of  his  house,  and  B.,  in  so  doing,  ^erects  an  indict- 
able nuisance  in  the  public  street;  still,  as  the  contract  to 
repair  the  house  is  l^^l,  and  the  erection  of  the  nuisance 
in  so  doing  was  not  contemplated  by- the  agreetneiU,  3.  might 
recover  for  the  repairs  which  he'  had  executed.  Bid  it  wtnUd 
he  otherwise  if  it  had  been  made  part  of  the  agreemerU  thai 
the' repairs  should  be  performed  by  mtdns  of  the  th^etiioti  of 
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the  nuisance;  for  there  the  illegaUiy.  ^wQuld  .have  entered  into 
and  fomned  part  of  the  coniract" 

(hxT  opinion  ,ij9^  ^t.Ute  moT\g9g^  is  illegal,  because  it 
was  execuW  at.  the  instance.  afi4  Teqne$t  of  plaintiff  for  the 
purpose  oi  evading  a  legal ,  duilg^,  and  in  contcavention  of 
the  plain  policy  of  the  reyenne  laiw.  ,  AsoA  it  is  equally  so 
under  the  prinoiples  of  the  coimn^poi  law. 

In  Blyihe  v.  Lovinggoodj  2  Ired.  (Xa'w)^  ,21,  plaintiff  and 
defendant  we^re  bidders  at  a  piiiblic  siUe  for  a  piece*  of  land 
belonging  to  the  state.  Itt  w«^  agreed  bet\i;reen.  them,  that 
if  the  plaintiff  would  fail  to  comply,  with  hiB  bid  (he  was 
the  lowest  bidder),,  and  aUow  tba  lajpd,  according  to  the  ^ 

conditions  of  tbe  sale,  to  be  taketi  by  defendfint^  he  (the  I 

defendant)    would   giye    him   one    hundred  .dollars.     The  ^ 

action  w.as^uppn-a  4x>.te,  giveni'in  pnrsuai^ee  of  .that  agree- 
ment Re<^yerj  ivas  bad  in  th0  lower  courts  but  on  appeal 
it  was  saiji:  ^^Ifftbe  plaintiff. in^^Hded  to  coln^ly  with  the 
terms  of  saJ^  bi^tia^ed.itx. consideration  of  the  defendant's 
executing  , to.  Vu^  thQcUicfte,  tbon  the  cQnspiraejy  had  the 
effect  of  depriving'  the  9tate  ^  so  muQh<  of  the  purchase 
money  as  made  up.  the  differenqe . between  thfe  two  bids; 
and  such  a  trAn^action^  we  tbitJ^,  ^t^as  fraudulent  to^w&rds 
the  state.  *  *  *  It  has.  been  repeatedly  decided  in 
England,  that  the  yendor  ^f  gopcb  could  not  recover  the  prioe 
of  the  T^ndee»  when;  be  aided  the  vendee^  either  in  packing 
or  otberwiete,  to  defraud  the  revenue  laws  of  that  country. 
*  *  *  We  are  of  the  opinion  that  the  agreement  -in  this 
case  was  in  pursuance'  of  a  fraudulent  design  to  defraud  the 
state  of  a  fair  price  lor  ite  land,- and  that  the  plaintiff. ought 
not  to:  recover. "  .  .  .  i  . 

We  quote  also  from  Curtis  v.  Perry,  6  Ves.  jun.,  739a;  "It 
is  perfectly  clear  that  if  this  is  to  be  considered  as  a'  ques- 
tion between  Chiswell  and  Xant^s,  tb®  former  could  nojb  be 
beard  to  say  he  had  any  interest  in  these  ships,  *  *  * 
He  (Kantes)  did  acquire  them  in  his  own  individual  person, 
and  Chiswell,  to  effect  the  purpose  he  bad,  must  be  under- 
stood to  have  agreed  that  ^J^'^nte? ,  should  b^  .apparently  the 
sole  ovnxer.  The  jpeason  for  waiving  any  right. Chij^well  had, 
in  conBeq^ence  of  the  manner  in  which  Nanted  made  this 


140  Dbexler  v.  Ttbrell.       [Sup.  OL 

bpinion  of  UJiw1«y,  J.,  dissenting. 

purchase,  was  that  a  profit  might  be  made  by  the  employ- 
ment of  them  in  contracts  with  the  government,  and  Chiswell 
was  a  member  of  parliament,  who,  tlie  law  says,  shall  not 
be  a  contracibor.  The  moment  •  the  ^urpose^  to  defeat  the 
policy  of  the  law,  by  fraudulent  concealing  thait  this  was 
his  property,  is  admitted,  it  is  very  clear  he  ought  not  to  be 
heard  in  this  court  to  say  that  it  is  his  property.^' 

And  there  is  still  another  reason  why  plaintiff  was  not 
entitled  to  a  decree  of  f oteclosure,  etc. :  Although  it  is  true 
that  he  made,  and  according  to  the  letter  of  the  statute 
(Comp.  L.  sees.  3211,  3312),  could  make,  an  aflBdavit,  "that 
all  taxes  for  county  and  state  purpos^^;  due  or  payable  on  the 
money  oi*  debt  secured  by  the  mortgage,  had  been  paid,"  be- 
cause, by  reason  of  non-assessment,  there  was  nothing 
"due  or  payable,"  still,  by  Iris  studio*  dct;  he  intentionally 
produced  that  result,  and,  without  paying  taxes  on  the 
money  or  debt,  made  it  possible' to  coAiply  with  tii0  letter 
of  the  statute.  He  did  by  indirect  itteate  what  he  could 
not  accomplish  diTcctly,  and  still  be  entitled  to  a  decree. 

In  order  to  obtain  the  betaefit  6i  notice  to  subsequent  piul*- 
chasers  find  luortgageefi,  plaintiff  was  compelled  to  place  the 
morl^ge  upon  record.  Had  it  been  taken  in  his  name^ 
either  the  assessor  or  board  of  equalization  must  have  made 
use  of  it  for  the  purpose  of  assessment,  and  no  decriee  could 
have  been  granted  until  the  taxes  had  b^n  paid.  We  think 
with  counsel  for  defendants  that  the  mortgage  must  be  held 
to  be  void. 

The  decree  of  foreclosure  and  sale  is  annulled  and  set 
aside,  and  the  judgment  is  modified  by  striking  therefrom 
the  sum  of  five  hundred  dollars  allowed  as  counsel  fees. 

Hawi^et,  J.,  dissenting: 

The  testimony  of  Mr.  Drexler  presents  many  bad  features 
as  to  the  mode  of  assessing  property  in  Storey  county.  If 
his  testimony  is  true,  the  county  assessor  has  failed  to  per- 
form his  duty;  and  it  is  apparent  that,  by  his  neglect,  sev- 
eral persons  have  bfeen  enabled  to  evade  the  payment  of 
taxes  justly  due  to  the  state.  The  revenues  of  this  state 
have  thereby  been   defrauded:    These  facts,*  however,   are 
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not  sufficient  to  authorize  this  court  to  declare  the  mort- 
gage in  question  void. 

In  my  opinion  the  testimony  of  Mr.  Drexler  does  not 
admit  that  the  mortgage  was  executed  in  the  name  of  a  non- 
resident for  the  sole  purpose  of  evading  the  payment  of  the 
taxes  upon  the  money  at  interest.  He  denies  that  such  was 
his  purpose. 

In  my  opinion  the  evidence  is  sufficient  to  sustain  the 
findings  of  the  court  below  upon  this  question. 

I  dissent  from  the  judgment  declaring  the  mortgage  void. 
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REESE  GOLD  AND  SILVJSB.iMINING  COMPANY, 
Eespondext,  v.  JlYE  PATfi^  ^QlfS^  ^.  :&  M,  CO, 

ET  AL.,  APPBI.LAIS'TS.       ,..       .    \        -^^     '')()'-     ^ 

'  *  I 

HOTIOV    TO    RlDBLITKII    POSSBSfllOK    pF    PBOPliBTT     MiDB  ^BBVORE   |i^PBAli    18 

PkUTBcTBtt^  DciaBD. — At  the  time  the  motfon  -  w«« '  mmie,  h«  -notlG^  of 
appeal  tDom  ttie  jodgnDuent  bail.been  .glTvn^an^^at  tM  flqio  tbe  oouvt 
denied  the  motion  for  the  redellTery  of  the  posaesalon  of  the  premlBcs, 
t|ie  appeal  from  the  j[ad^eiit  bad  npt  been  perfected:  Hekt^  that, the 
order  of  the  court  dehyltr^  the  UOtldd'  Wkl't^o^r^ct;  '  '      '  •    • 

*      ,•'■';      .   .    .^        \<  ,      ',  .\  ,     . >-  •  • 

Appeal  from  the  District  Cotrrti  i^f  'th6'  PbttWh'  Judieirf 
District,  Humtbldt  Gouiity.     /  ' 

The  facts-  dtfdicidhtly  kppeaf  ill  ttie  dpinJonV  ^  ^     • 


»  .^  < 


for  Appellants :  -J  ^:'-'  •  :-  i     -:•     '    •     :•. 

I.  The  undertaking  on  appeal*  pi^oviding  f (»♦  the  liability 
of  die  sureties  fapotDi  the  affirmwoeKfirl  tb9;}^dgnfieiit^.:<^per- 
ates  as  a. stay.  (MMhyy.JAghti,  ISiCMi^SMV  Sfhglan4  v- 
i«(?ig;  25!ld.:3i7*)  .iAii<«ppeal  Buspien4i».th0  jopecration  of 
a  judgment.  (  People  r-^Fri^fnei'M  ^^l,  .1364  ?^>  eft^fjaiii 
execution  has  rhetoleried,  ttba.q^mrt.'Qrdwf^  th^t.  dheijudg- 
iBent  be  uot  enforced^  we  ftubniit,  i(poiff  th^  apl^o^ities  tcit^ 
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that  under  the  law  th^  perfecting;  pf  ^  appeal  works  this  re- 
sult: the  order  releases  levy.  (Mulford  v.  Estttdillo,  32  Cal. 
131 ;  BarrcilkH  v^  HaibawfLj^,  3J.  Jdr^Q^.)  rAn  appea^  duly 
perfetked  ^ayrexe<Aition  of  the' j'udgnlent  <)el(yw.  {Chvarru- 
bias  V.  Sheriff,  62  Cal.  622;  People  v.  Commissioners,  25 
How.  Pr.  257 ;  Britton  v.  Phillies,  16  Abb.  Pr.  33 ;  Hutchin- 
son V.  Bours,  13  Cal.  62 ;  Fulton  v.  Hanna,  40  Id.  278.) 

II.  Th^  QpfTjr  erijpd.pr^deny^pi^  tbejmptynto  the 
execution.  {Jackson  v.  Roberts,  7  Wend.  88 ;  Dobbins  v.  DoZ- 
larhide,  15  Cal.  374 ;  Sanchez  v.  Carriaga,  31  Id.  172 ;  Day 
V.  Graham,  1  Gil..tt88|  rAbiiz^i?n.N<..{ZViibm<on,  41  Cal.  526; 
Bryan  v.  Berry,  8  Id.  133 ;  Leonard  v.  Peacock,  8  Nev.  157, 
247.) 

Oeorge  G.  Berry  and  Lewis  &  Deal,  iot  Eespondent : 

,  I.  The  notice  should  fi(tafe'  thi&  grounds  upon  which  the 
motion,'  t<^ill  be'  Hiade.'  ^^T(i'  sky  that  'Ac  "writ 'was  improp- 
eriy  idsu€((l"'fe  not  Wii  sftklieti/erit  t^faiiy' ground.  '  {Freeborn 
V.  GZewer,  10  Cal.  337;  Loucks  v.  \Brfmon5dii;18' Id. '  203 ; 
Freeraaji  on  Executions,  sec,  74.) 

.,  II,  ..Xhe  exeK?utipn  .wai^  functus  officio  before^  the  notioe  of 
tnotioKL  wflfi^  &Ied'  or  eerved.  (Freeman  on  fkeeutione,  sec. 
477  Y     '     * '  " ' '     ■  *'»  '  'J  '  •      •■ '  •■•        '  • ...       • 

III.  The  bond  on  apppil^.Tyliep.  filed,, .wt^s  ineffectual  for 
any  purpose.  {Johnson  v.  Badger  Mill  &  M.  Co.,  12  Nev. 
aeiji^fv^WaT;  W^e,,13ld,  ?960       :     .;.    .,.  ,.    .       ,     • 

IV.  The  amount  of  the  undertakix^  ie  .i;io.t  sixSiciexxt  t^ 
stay  execution.  (1  Comp.  L.  1402,  1404,  1406,  1408; 
Mokelumne  HiUjCI'^^y:.  Wopdbyry,,  10  Qfi.  1^^]  Dobbins  v. 
Dollarhide,  15  Id.  375.) 

Y-  .I?i  w^isa^e^cafttl^e  d^ew}fl?i1<  dema^  the  retjirp  of  ^the 
property  as  an  absolute  right. 

By  the  Coui?tj  HA.trxjB3f,  J..; ... 

This  is  ati  ft|>peal  from  an'ordur  ol  the :  dislxdct  eourt  de- 
nyihg  defendaiits'  mo1;i6iL  for  the  r^riiipt^y  of.  the  posBes- 
sion  of  the  pi^mislss  iir<43oiitroy&rsyin  said  actibn;*  and  for 
a  ^tay  of  pl-oceedmgs  Hj^on^  filings  a  boiid.      '  ^ 

'Said  motion  wlaa  madd:i!ipon'  *th^  ground^  that' die  writ  of 
execlrtiott  itoder  whicb'the  ihei'i'ff  onsted  defendants  fpom 
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their  possession,  was  improper! J/,  issued,  and  upon  the  pro- 
visoas  of  4iie  jstfttute*    (1  Coznpi  X.,  1496--7-»ip.)  'i       : 

The  motioiji,  was  fil^d.  Septembei:  1X,.1879>  and  .the  .tim^ 
for  healing- fixed  for  September  13i   .       ,     •         

The  record  shows  that  the  writ  of  execution  was  properly 
issued  and  delivered  to  <(ii0  sheriff 'ob'thcf  second  day:  of 
September,  1879. 

On  the  eleventh  day  of  S^pltember  'the  Sheriff  made  'the 
following  return  thereon :  "I  hereby  certify  and  return  that 
I  executed  the  within  writ,  6o  far  as  the  same  directed  and 
required  me  to  place  the  plaintiff.  ipt>  9^i4  a^io^  'in :  poepcs- 
sion  of  the  property  therein  described,  by  removing  all  per-  . 

sons  found  in  possession  of  the.  saijfie,  audi  by-  placijiig  Sam-  I 

uel  Brown,  trustee  and  ageut  of  the  plaintiff,  in  the  full, 
complete,  and  sole  possession  of  tHe  said  property  on  the 
second  d^y.  of  September,,  ^  1879,  and  th,at  a  stay  of  execu- 
tion having  been  granted  as  to  the  ipgnej  judgment  men- 
tioned in  s^id  writ,  the  same  wa^  i^ot  executed  by  me.^^ 

The  order,  fixing  th^.  amount  6i  the  appeal,  bond  to  stay 
execution,  as  to,  possessiqn,  was  not  made  until  .the  thir- 
teenth day  of  September.  1879.  'On  the  Seventeenth  of  thp 
same  month  the  court  denied  defendants  motion,  oh  the 
ground  that  the,  court  had  np  poiver  to  graot  the  saine. 

The  bond  qu  appeal  fropi  sa^d  order  was  filed  September 

From  all  the,  facts  set  forth  in  the  record  it  appears  that 
tie  object  of  the  suit  was  consummated,  and  the  judgment, 
in;SO  far  as  it  related  to  the  possession  of  the  property,  was 
satisfied  prior  to  the  time  when  defeiidaiits^  motion  was 
made. 

The  order  of  th^  court  denying  the  motion  was  correct. 
The  writ  of  execution  was  not  Improperly  issued-  Ko.  stay 
had  been  granted,  except  "as  to  the  money  judgment" 
That  part  was  npt  enforced.  At  the  time  the  motion  was 
made  no.  nptice  of  appeal  from  the  judgment  had  'been 
given,  and  at  the  time  the  court  denied  defendants'  motion 
for  the .  re-delivery.  ^  of  the  yoss^^ion  of  t^ie  .  premises,  ,  the 
appeal  from  the  judgment  had  not  been  perfected,.         .    .    ;  , 

Thg  order  ^.ppeaM  frox^  .ip  a^T?w4i  i   -     ♦...•:.. 
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[No.  1028.1 

Ex  Parte  GEORGE  WHITE  and  JOSEPH  PEEGTJE, 

Sunday — NoN-Ji/DrciAL   Day^ — A  Judgment  of  a  justice  of  the  peace,   rca^ 
dered  upon  the  trial  of  a  criminal  cate,  on  Sunday,  is  aoU  and  w^UL 

f  9 

Habeas  oobpu6  before  the  Supreme  Court 
The  facts  appear  in  the  opinion. 
M,  S,  Bonnifield,  for  Petitioners, 
3f.  A.  Murphy,  for  State. 

By  the  Court,  Hawlby^  J. : 

The  return  to  the  writ  of  habeas  corpus,  issued  in  this 
case,  shows  that  petitioniers  were  arrested  and  brought  be- 
fore a  justice  of  the  pe«^ce  on  the  first  day  of  February, 
1880,  gn  a  charge  of  haying  committed  a  misdemeanor.  In 
answer  to  questions  aaked  them  by  the  justice  they  stated 
that  they  did  not  desire  counsel.  They  plead  guilty,  and 
waived  the  time  prescribed  by  statute  for  passing'  sentence. 
Tl^e  justice  thereupon,  on  said  first  day  of  February,  passed 
sentence,  and  rendered  judgment  imposing  a  fine  and  im- 
prisonment.   The  first  day  of  February  was  Sunday. 

Was  the  justice  authorized  to  try  aud  decide  the  case  pn 
Sunday  ?  We  think  not.  Sunday  is  dies  nonrjuridicus.  'At 
common  law.  all  judicial  proceedings  which  take  place  on 
that  day  are  void.  . 

Our  statute  has  made  certain  exceptions  to  this  rule;  but 
in  our  opinion,  none  of  the  exceptions  apply  to  this  case. 

The  third  subdivision  of  section  50  of  an  act  concerning 
courts  of  justice,  upon  which  counsel  for  the  state  relies, 
provides  that  the  courts  of  this,  state  may  be  open,  and  that 
judicial  business  may  be  transacted  on  Sundky'"for  'the 
exercise  of  the  powers  of  a' magistrate  in'  a  criminal  action, 
or  in  a  proceeding   of   a   criminal   nature.*'    (1    Comp.    L. 

955.)'    ■     '■'       ■'■;'■*       •  ■  •    '    - 

This  exception  only  applies  to  the  exercise  of  the  powers 
of  a  magistrate. 

**A  magistrate  is  an  officer  having  power  to  issue'  a 
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rant  for  the  arrest  of   a  person  cfcarged   wUh   a  .public 
offense."  (Cr.  Pr.  Act,  sec.  101;  1  Comp.  L.  1729.) 

A  justice  of  the  peace  acting  as  a  magistrate^  ^jnay  trans- 
act judicial  business  on  Sunday;  may  issue  warrants  fpr 
the  arrest  of  parties  charged  with  crime;  may  proceed  with 
the  preliminaiy  examination,  and  may  commit,  discharge, 
or  release  upon  bail,  the  parties  under  arrest. 

In  the  present  case,  the  justice,  in  receiving  the  plea, 
passing  sentence,  and  rendering  judgment,  acted  in  the 
exercise  of ,  his  powers  as  a  justice  of  the  peace.  In  this 
respect  he  acted  without  any  authority  of  law. 

The  judgment  rendered  by  him,  is  utterly  null  an,d  void* 
{Swann  v.  BrQonie,  S  Burr,  1695,  ATthvia-  v.  Mosby,  2  Bibb^. 
589  ;-Paircc  v,  Aiwood,  13  Mass.  324;.  dhapnum  v.  State,,  5 
Blackfi  111;  Semens  v.Benthy,  32.  Mich,  91;;  Freemai  op 
Judgments,  sec.  138!)  ,  . 

The  peiitioiiers  must  be  dischaygecj,    It  i^  so^  ordered  - 


•  >  '        I'll 


OVEEMAN  SILVER  MIKIN'G  COMPAKT,  REspoiyi^ 

ENT  VJ  PHILIP  C6teC0EAjSr  ET  AL.,  i^PET'LANTS:      . 

The  act  entitled  **an  act  to  encourage  the  mlnU^'  fallttna  sm^ltlag,  or 
Otber  r^uetion  of  ot^  in  the  State.; of  NcTada.*/  imttKt.  1875,. Ill),  ia^con- 
sitltaflonal.  '  (Dayton  G.  4  S.  M.  Co.  r/^eqwelli  11  Nev.  3^4,  affirmed.) 
Location 'Or  Mts^NO  Claih — I^icovaw  ot  tkJDir.*^NwWaha'  tbcatton 'of  k'  a 

mlQtag  claim,  cam  be;  pvMla  .anil;^)  ai.^ta,  m?  iSiByqsit,  lof  iB^14>  alWer; •  or  ^ 

metaUiferous  ore,  •r  rock  in: place,  }iaa  been  <Uacoyere^..  .  , 

CoxpLicT  OF  EviDSXCE.; — Ilule  aa  to  conf].l.qt  and  weight  of  evidence  enforced.  ^ 

Co!n>KMNATioN  61*  LAKii— ^Nbc*8sity'  ii^R.— ^6e  lands  sought  "to  be  condemn«*d ' 
weve  the  most  ^Igihle  and  "conveo lent  >fot  '1fli^i<9#ecti(nl'0^  expeaKiTr  nia- 
€UDer7  a|icl-«li|)(liig,a  abaft;  nf>,ptbe^  •la/i^s^f^vi^d  tM^ve  been  atalcqlied^r 
except  at  great  expense  and  at  places  Inaccessible  to  a  rnllrond  (^r  to 
wagon  roads,  without  which  tlie  bastneSs  of  the  nninlni?  company  could' 
not  be  biico^ifnllr  cumdoctea :'   Hfettf,  ihat^  a  aee^aslty  eiilsted  for>tl&e^ 
^(tnd«i|iaii(tion  1  et ;  the  )a4d  ttii  contr^vejrsyt.  fdf  :thie ;  protection   an^d  a^-i 
rascement  of  the  mining  interesta  of -Storey- ^ounty.,  ,   i   . 

AppEAi^froxa  the  Distific^.Cqurt  pf^the,  Fir^t  J^^dicial  1)}^, 
trict,  S'torey  County. 
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Argumeiit   for    Appfollauts. 


The  f aets  Are  sufficiethtly  stated  in  the  opmion. 


Lewis  &  Deaiy  for  Appellants : 

I.  The  act  under  which  the  land  described  in  the  record 
was  6ohdmned  is  uiiconstitutional  and  void,  "ithe  petitioner 
is  a  mere  private  corporation,  organized  to  carry  on  the  busi- 
ness of  mining  for  its  own  benefit,  in  which  the  public  has  no 
interest,  and  to  permit  it  to  taie  appellants^'  property,  is  to 
permit  private  property  to  be  taken  for  private  use.  (Green's 
Brices  Ultra  Vires  (note),  5!84; '51  Cal.  269^  42  Ga.  500; 
5  Nev.  285;  44  Vt.  649;  4  Sin.  140;  66  K  Y.  569;  West 
BndgeCo.  v.  ptx,  6  Hoy.  (U.  S.)  54.6;  25  Iowa,  540;  2 
Seld.  366;  34  Ala.  311;  2  Pet.  627;  18 "Cat  229;  2  Kent4 
Com.  340 ;  4  Cqldw.  419 ;  18  Cal.  153 ;  8  Ohio  St.  344;  7  W. 
Via.  191;  Cool. 'Const;  Lim!  680-2 V'Sedg.  Const.  Law,  155.) 

IL  The  land  sought  to  be  condem;ned  is  a  part  of  appel- 
lants' mining  claims,  containing  veiiis  of  rock  in  place  bear- 
ing the  precious  metals,  gold  and  silver.  It  was  located  by 
appellants  and  their  predecessors  in  interest,  in  accordanoe 
with  the  acts  of  congress,;  ead  has  been  worked  so  as  to 
hold  the  same  ui^r  said  a<^t.  .     ^ ,  -     .      ^  .  \  j 

As  to  what  is  a  "vein"  or  /lode"  witbin  the.  u^^aning  of  the 
mining  laws  of  the  United  States,  see  14  Sawyer,   302 ; 
ML  Diablo, M.  &  M.  Co.  v.,  Gfllliaan,  U.  S.  0.  a.;  A. Land- 
owner, 18,  114, 180.         "'        '  '• 

III.  Theilegislatt^ye  did'^not  intend  that  one  mining  claim 
mig]it  b^  t^lfCQ  to^en^blj^  i^iQther  claim  to  be  worked.     The- 
courts  woukl  not  peifmit  such  an  interpretation  of  the  law 
unless  the  legislature  clearly  iiidicated  that  such   a  thing 
could  be  donei ,  (43  Comi^  234;  23  Ohio.  St  510.) 

.  IV.  The  tyerm  "mining  daim,"  as  used  in*. the  oonatibu- 
ti»tt  of  the  state,  afnd  in  the  act'of  the  legislatiire,  is  never 
embraced  or  included  in  the  term  real  estate.  (Const.,  art. 
IV-,, sees.  4,  6,  8;. Stat. as 66^. sec  2,  subd,  11,  101;  Stat 
1868,  ch.  XOVIIL;  Stat  1875,  111;  1  CompVix,  1019-W22 
ef  «e?.;  Id.  1049- 13ir,  13'7S.)  "    '      " 

V.  The  evidence  does  not  show  that  a  necessity  for  the 
condemnatidA .  of  the  property  existed.     CfetAt.  18^5^ 'if  1; 
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Stat.  1866,  228,'329 ;  see,  also,  6  How.  809 ;  Le  Coul  v.  Polict 
Jury  etc.,  20  La.  Ann.  308. 

Btone  £  Hiles,  for  Respondent: 

I.  The  statute  under  which  the  land  in  controversy  was 
appropriated,  is  constitutional.  {Dayton  (r.  &  8,  M.  Co.  v. 
Seawell,  11  ITev.  394;  Thorn  v.  Sweeney,  12  Kev.  256.) 

II.  The  testimony  elicited  at  the  trial  shows  that  a  neces- 
sity exists  for  the  appropriation  of  the  land  to  the  posses- 
sion and  use  of  petitioner.  The  word  ^^ecessity*'  must 
not  be  used  in  a  limited  sense.     It  means  the  use  of  the 

property  for  the  public  good  or  public  necessity ;   a  want,  /j 

an  exigency,  an  expiediericy  for  the  interest  or  safety  of  the  \ 

state.  {McCvJIqcK' y.  State  of  Maryland,  4  Wheat.  413; 
Siuyvesant,  v.  May  or ^  7  Cow.  606 ;  Oilmer  y,' Lime' Point,  18 
Cal.  251;  Curtis  v.  Leaviit,  15  N.  Y.  168.)  ;      ' 

III.  If  tlie  lands  in  controvejrsy  were  valid  locations  of 
mining  claims  upon  the  public  domain,  under  the  laws  of 
the  United  States',  respondent  would  still  have  the  right  to 
an  appropriation  of  the  land  in  controversy  to  its  possessioti 
and  use.  Because  the  testimony  shows  that  a  greater  neces- 
sity exists  for  the  use  of  the  land  by  respondents  for  work- 
ing and  developing  its  mining  claim  upon  the  Coinstock  lode, 
than  appellants  have  for  the  U3e  of  the  land  for  working,  and 
developing  any  mining  claim  which  they  have.  The  power 
and  right  of  eminent  domain  of  ft  state  extends  over  the 
public  lands  of  the  United  States  within  the  limits  of  the 
state,  as  well  as  over  the  lands  of  any  private  proprietor, 
the  government  of  the  United  States  being,  so  far  as  the 
exercise  of  such  power  is  concerned,  in  the  same  position 
as  any  private  proprietor,  except  in  cafees  where  the  federal 
government  is  in  the  actual  ocbtipatioh  of  the  land  and  is 
using  it  for  its  own  public  purposes,  as  for  a  fort,  or  mili- 
tary post,  or  as  the  site  of  a  custom-house,  a  tfourt-hoiise 
and  the  like.  The  public  use,  witiiin  the  meaning  of  the 
statute,  attaches  to  land  only,  after  the'speeial  piroc^edings 
mentioned  in  the  statute  have  been  properly  and  regitl&rly 
bad  and  done,  and  that  after  land  has  been  appropriated  by 
proceedings  under  the  statute  to  the  public  uses  mentioned 
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in  and  defined  by  the  statute,  the  lands  may  afterwards,  by 
the  exercise  of  the  dominium  eminetiSj  or  by  like  proceed- 
ings, upon  a  proper  showing,  be  appropriated  to  a  like  or 
different  public  use.  In  a  word,  that  one  public  use  must 
yield  to  another  which  is  more  urgent.  {United  States  v. 
Railroad  Bridge  Co,,  6  McLean,  517 ;  Ditch  and  Canal  Law 
of  Congress,  1866;  1  Red.  on  Railways,  247.) 

The  question  as  to  when  a  necessary  implication  is  to  be 
inferred  from  a  statute  to  exercise  the  right  of  eminent  do- 
main, depends,  in  a  great  measure,  upon  the  nature  of  the 
exigencies  as  they  arise,  and  the  circumstances  of  the  par- 
ticular cases. 

In  support  of  the  views  relied  upon  by  respondent,  coun- 
sel cite  the,  folio  wing  additional  authorities.  (1  Redfield  on 
Railways,  sec.  70;  P.  P.  £  J.R.  R.  Co.  v.  P.  £  S.  R.  R,  Co., 
ee  111.  176 ;  C.  R.  I.  &  P.  R.  R^  Co.  et  at.  v.  The  Town  of 
Lake,  71  Id.  333 ;  iSl  Id.  523 ;  New  York  Central  &  Hudson 
River  R.  R.  Co.  v.  M.  G.  L.  Co.,  63*N.  Y.  ZZl]  Matter  of 
Rochester  Water  CommissionerSj^6  Id.  41^;  J^ichniond  R. 
R.  Co.  V.  Louisa  R.  R.  Co.,  13  How.  .83;  Inhabitants  of 
Springfield  v.  Conn.  R.  R.  Co.,  4  Cush.  63;  Boston  Water 
Power  Co.  v.  Boston  &  Worcester  R.  R.  Co./23  Pick.  360.) 

B.  C.  Whitman  and  Wrn.  Woodburn,  also  for  Respondent. 

By  the  Court,  Hawlet,  J". :  .  -      •:     . 

•Respondent  is  a  mining  corporation  .enga^d  in  the  busi- 
ngs of  BUning,  milling,  and  the'i^eductionof  ores  in  Storey 
Qount^;,  and  instituted  this  proceeding  to  have  condemned 
and  appropriated  to  its  use  certaip  lands  belonging  to  ap- 
pellants, under  the  provisions  of  tl^e  act  entitled  ^'an  act 
to  encourage  the  miningi.  milling,  smelting,  or  other  reduc- 
tion of  ores  in  the  State  of  Nevada"  .(Japproved  March  1, 
1876),  so  as  to  enable  it  *^to  develop  its, mine  and  success- 
fully carry  on  its  said  busin^ss.'^ 

The  lands  in  question  have  been  for  several  years  located 
and  claimed. as  mining  ground. 

The  court  before  which  this  proceeding  w:a9  tried,  in  its 
finding  of  facts,  says:  ''That  at  the  time  of  the  looati<m 


April,  1880.]    OvEB^.uf  S.  M..Co;  v.  Corcoran.  151 


Opinion  of  tiie  Court — Hawl^,  .  J. 


made  by  said  defendants  and  theiir  prediecessarB  in  <  interesc 
in  the  said  -tracts  of  land,  no  vein  or  ledge;  of  gold,  silver, 
or  other  metalliferoiis^bearing  ores,  earth,  or  rock  in  place, 
bad  been  discovered  : within!  any  one  of  the  said  tracts 
of  land,  nor  within  any  mining  claim  or  claims  of  which 
said  tracts  of  land,  or  any  one  of  theiny  is  of  axe  claimed 
by  the  defeadafnts  to*  be  a  part  of  the  surface  grottnd, 
nor  has  there  be^n  since  such  locations  were  made,  any 
vein,  or  ledge  tof  gold,  silver,  or  other  metalliferoius-bearing 
oreB,  earth,' or  rock  ill  place^  disccVered  or  developed  within 
any  one  of  said  tracts  of  land,  or  within  any  tnining  claim 
or  claims  of  w|iibh  said  tracts-  of  land,  or  any  one  of  them, 
are  daimed.farf  defendants,  to  be.  a.  part  of  the  surface  ground.  I 

*  *  *  That  a  necessity  >  exists  for  the  appropriation  to  Ihe 
U9e  (rf'the  petitioners  of  the  three  tracts  of  land  described 
in  the-  petition  herein,  for  the  purposes  alleged  in  its  peti- 
tion, and  partiealarly  for  the  woricisig-  and  developing  of  its 
mining  claim  and  quartz  ledge^  situated  upon  the  Comstock 
lode  in  ^ said  OoM  Hill  mining  disttrict,  and  that  the  said 
three  ttaeta  of  laaid  are  a  part  of  the  pubiich  lands  or  'domain 
^f  the  government  of  the  UAited  States  of  America."  .«  . 

Appellants  seek  to  set  aside  thcordielr  of  tiie  court-  con- 
demning their  lands  upon  the  following  grounds,  which 
Aey  claim  ^•^are'duiq)Orted  bath  by  legal  princaples  and 'the 
decided  casefi,'^.viai  »^    *         :    •'      ,     i 

1.  '^hat  the  aet  autborusing  the  oondenimationof  prep- 
ay by  mining  companies  for  their  own  purposes  is  amcon- 

^titutional,  because  not  taken  for  a  public  use*"  ^ 

2.  "'Oiat  the  act  in  question  does  not  atthorizb  the  con-  ^ 
demnation  of  mining  claims;  that  the  words  'real  estate,' 

as  used  in  it,  does  not  include  mining  property." . 

3.  '*If  ■  mining  is  a  public  use,  the  land  in  quelstion  wais, 
at  the  time  ittras  sought  to  be  condemned,  appropriated  to 
^uch  pubHe  use,  •  and  could  not  therefore  be  condemned  by 
sny  ofther  company^  unless  the  statute  expressly  authorized 
the  taking  of  the  property  so  used." 

1.  This  court,  in  Dayton  0,  dt  8,  M.  Co.  v.  Scawell,  11 
Xev.  394,  after  .a  very  t^orpigh  examination  of  all  the  de- 
cided cases  then  published,  held  that  the  act  in  question  was 
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constitutional.  The  only  additional  authorities  now  cited 
by  appellants,  upon  which  we  are  asked  to  oi^emile  the  de- 
cision in  Dayton  v.  Seawell,  are  Oon&olidated  Ohanntl  Co,  v. 
Central  Pacific  B.  iJ.  Co^^  51  Cal.  269 ;  8aU.  Company  v. 
Brown,  7  W.  Va.  191 ;  and  Petition  of  Deanaville  Cemetery 
Association,  66  K.  Y.  569^  These  cases  shed  .no  additional 
light  upon  the  question  discussed  in  Dayton  iv.  Seatvell. 

The  truth  is,  as  stated  by  Mr.  Justice-  Cooley,  that  courts 
often  find  thai  they  are  somewhat  at  seawihen  they  under- 
take to  define,  in  thie  light  of  judiqiar  decisions,  what  -con- 
stitutes a  public  use. 

^^The  reason  of  the  ease:  and  the  settled  pjractice  of  free 
governments  must  be  our  guides  in  ddtertQinvog  what:  is  or 
is  not  to  be  regarded  a  puMic  luie,  and  that  only  call  be  con- 
sidered such  where  the  govemmelkt  is  •  supplying  its  own 
needs,  or  is  furnishing  facilities  for  itsioititens  in  regahi  to 
those  matters  of  public  neoessify,  oonin^iieiice  .pr  welfare, 
which,  on  account  6f  their  peculiar  character  and  the  diffi- 
culty, perhaps  impoBsibility,  a£  making  pi^oyisiion  for  them 
otherwise,  it  is  alike  proper,  useful  and  needf td  for  the  gov- 
ernment to.  proride/^  ( Cooley 'eC^nst.  Lim^  532,  Sqc,  also, 
Mills  on  Eminent  Domain^  from  sees.  10  to  20,  and  author- 
ities thex^  cited.) 

This  question  was  discussed  at  length  io,  Dayton  y.  Seawell, 
and  without  again  attempting  to  review  the  authorities,  it  is 
enough  to-  say  that  we  are  satiisfied  that  the  reasoning  of 
this  court  in*  that  case  is  sufficient  to  justify  the  conclusion 
there  reached  that  the  act  in  question  is  constitutional. 

2.  If  the  findings  of  the  court  as  to  the  non^exisence  of 
any  vein  or  ledge  of  gold,  silver,  or  other  metalliferous  bear- 
ing ores,  earth  or  rock,  is  sustained  by  the  evidence,  then 
the  second  and  third  points  (as  above  stated)  relied  upon  by 
appellants,  need  not  be  considered,  for  under  the  laws  of 
congress  no  valid  location  of  a  mining  daim  can  be  made 
until  a  vein  or  deposit  of  gold,  silver,  or 'metalliferous  ore 
or  rock  in  place  has  been  discovered.  (Oleeson  t*  Martin 
White  M.  Co.,  13  Nev.  451) 
Are  the  findings  sustained, by  the  evidence? 
It  is  daipied  by  appellants  that  the  evidence,  conclusively 
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shows  that  "one  or  more  ledges  of  gold  and  silver-bearing 
quarts  rock  in  pla<se  were  discovered  prior  to  the  location 
of  the  claims^  and  have  been  developed  since/'  and  that 
upon  this  point  "there  is  no  substantial  conflict '^ 

This  view  is  sought,  to  be  sustaimed  upon  the  ground  that 
the  testimony  of  the  witnesses  introduced  upon  the  part  of 
the  appellants  was  given  after  a  careful  examination^'  and  is- 
direct,  elear^  and  positive  li^hile  the  testiiAony  of  respond^ 
ent's  witnesses  was  given  without  anything  more  than  a 
superficial  examination^  and  is  simply  negative  in  its  ohax- 
acter. 

The  record,  however/ shows  that  all  of  res^iondei^t's  wit- 
nesses  had  been  engaged  for  several  years  in  the  •  business 
of  mining  in  Storey  county,  and  were  familiar  -  witJi  ithe 
Comstock  lode.     They  say  that  assalys  of  gold  and  silveo^ 
can  oftai  be  found  in  the  country  rock;  that  quarts  can  be 
found  in  many  places  over  the  hills  from- Virginia.  City  to 
Washoe  valley  ;■  thfft  there  are  small  seaihs  of i  quattz  and  some* 
quartz  bowlders  to  be  found  within  the  siinrf ace  boundaries 
of  the  land  sought  to  be  condemned ;  but  that  there  is:  no. 
quartz  vein,  or  lode,  or  anything  to  indicate  a  vein  forma^ 
tion.    Perhaps  the-  strongest  objeotion  urged  against  tihe. in- 
sufficiency of  respondentia'  testimony,  is. las  tb.theisnperficiar 
examination  of  ihedaaft  "Ai,--  in  the  sinking  and  timbering 
of  which,  acording  to  the  teetimonj^  of  oneiof  theiwitoiOsseS' 
for  appellants,  some  sixteen  thousand  dollars  was  expended. 
This  shaft  is  -B&y  ieet  deep.    A  witoesis  for  ajipdlaiitis  Jus- 
tifies tivat  it  contains  quart&beating  mineral^  having  walk 
on  each  side  of  the  ledge;  that  this  ledge  was,  near  the  su;ir- 
face,  about  the  "width  of  his  hand,  but  fdt^  goamg  down 
abont  twenty  feet  '-^t  widened  between  four  adtid  seven  feet." 
The  witnesses  for  respondent  did  not  go 'down;  into  this 
shaft,  as  there  were  no  means  then  provided  fox  their  going . 
down.     They  examined  the  duooap  containing  the  earth  and 
roA  taken  out  of  the  shaft.     They  ►foniid  porphyry,  feld- 
spar, mixture  of  lime  and  broken  up  quartz  bowlders,  but 
nothing,  in  tiieir  jud^nent,  to  indicate  a  quartz  vein; 

Every  lawyer  at  all  familiar  with  the  trial  iof  mining  cases 
wh^re  the  question  of  existence,  or  non-^Ksistence,  of  a  lode 
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or  vein  is  raised,  nnderstands  the  difficulty  that  is  often,  we 
might  say  always,  encountered  in  the  attempt  to  ascertain 
the  facts.  Practical  miners,  experts^  add  men  of  science 
are  often  examined  as  witnesses,  and  they  frequently  differ 
as  much  in  their  sta1;ement  of  facts  as  in  their  conclusions  of 
judgment.  It  is  especiially.the  province  of  a  jury  to  deter- 
mine the  disputed  question  of  fact  thus  raised.  When 
suits  of  this  character  are  tried,  it  is.  often  the  custom  to 
allow  the  jurors  to  visit  and  examine  the  ground  in  dispute, 
the  better  to  enable  them  to -correctly  decide  .all  questions 
where  there  is  any  conflict  of  opinion. 

This  proceeding  was  tried  before  the  court  without  a  jury. 
The  judge  presiding  has  had  many  yieara  of  experience  in  the 
trial  of  mining  cases  where  Ike  question*  preaented  in 
this  proceeding  has  doubtless  been  often  raised.     , 

The  record,  shows  that  he  was.  requested  to:  visit  the 
premises,  but  does  not  statd  whether-  he  complied  with  the 
request  or  n6t.  In-  either  elvent  it  is'Safe  :to  say  that  he  had 
better  opportunities  than  we  have  of.  judging  the  character 
of  the  respective  ^/^itnesses-aikd  the  weight  that  ought  to  be 
given  to  their  teslmony;     :  :  :•. 

In  our  opinion  bene  >wa&  a  substantial  oonfliot.  in  the  tea* 
timony,  and  this  statement. 'is  sufficient  to  authorise  ua 
(under  the  previous  cmd  ;f request  ruling  of  this  court)  to 
say  that  the  flndings  of  the  oonrt  are  sustained  by  the:  evi- 
dence.   . 

3.  The  >only  remain^in^  ground  to  be  considered  is,  whether 
or  not  any  necessity  exiata  for  the  condemnation  of  the  land 
for  respondent's  use.  ■         '       • 

It  was  held  in  Dayton  0,  £  8.  M,  Co,  v.  Seawell,  that  the 
object  for  wliich  private  property  is  to  be  taken  must  not 
only  be  of  great  benefit  and  for  the  paramount  inter- 
ests of  the  community,  but  the  necessity  mujst  exist  for  the 
exercise  of  the  right  of  eminent  domain*        

It  is  sho\*Ti  by  the  testimony  in  this  case  that  the  object 
of  respondents  is  to.  sink  a  vertical  shaft  upon  the  lands 
sought  to  be  condemned,  for  the  purpose;  of  striking  the 
Corastock  lode  in  its  eastward  dip  at  a  poi^t  about  foiir 
thousand  feet  below  the  surface,  of  the  earths .   The  lands 
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are  situated  abotit  'thne^e  quarters  o£  a  mik  eaatof  the  pres- 
ent imdergronnd  woi^ks  of  the  re^pcmdeirt.  The  Oomstook 
lode  dips  to  the  eadt  at  an  smgh  varjilkg  from  thirty,  to 
thirty-five  degrees    •'  '•■  . ..    i  . 

The  formation  to  the  west  of  the  lode  i^  dyenite^  which  is 
so  hard  as  to  rehder  the  sinldng  of  Bh«ft»  or  the  running  .of 
tunnels  or  drifts  therein  very  diffleull  and  exp^nsiva 

The  respondent  in  its  present  wbAings,  at  a  depth  .p£ 
about  one  thonsand  six  bttnidred  ^eet/has-reatdied  this  hard 
formati<Sn,  and  every  foot  in  depth  which  it  ip.ay  sink  verti- 
cally carries  it  farther  a*way  finim  tb^-lode > which' it  isden'' 
deavoring  to  work  and  devislop.  And  this,  woork,  i  if  con- 
tinued, wottld  have  to  he  ptjodecuted  in  a  syebitixj  fojmation 
which,  aec<miing  lo  aH  the  testimony,  would' render  fiuccessf 
ful  excavation  impossible.'  ^'         .  •.: .,  *   .    j.. 

This  testimony,  in  our  opinion,  sustains  the  findijsgaof 

th^  court  tiia^a  necessity  eifii^  <to>a{ipropriate'ithiB:Iai»d  ior 

the  use  of  i^Sirp&AdelttlJ     The  •  fact  t£mt^  respondent -proposcis^ 

to  abandon: its  prdsefit^woickingB  t6  enect  new  and  expenaive 

hoisting  wotkS'-and  sitik.a*  n£iw»  shaft  at  an Jen<»nii«mal  expense 

indicates  very  eleavly'  tb$t  aneebseity  exists  for 'pnoejuifi^g 

scfme  la^d  f ot* '  llhe  <  purpose  mehtibnedi,'  f oi;,  .as!  is  .well :  said 

by  respondent's  counsel,   "It  is   contrary   to   the   cominon^ 

s^hse-and  ^fX>peri4no&  orf  mankind? to  say  thainofiiBi  wlllipp*o- 

pose  to  petform*  such  gigaoaitic  Jailer  and  incur  siKsh  vfest j&X- 

pen^  whto 'HO  nec^ssiiky  exists  •  ilieref or.    iMetiiietrer  en^ 

gage  in   snch    eDtetfMris^ .  except:  upon   the  •  iMSt  -  mat  qre 

deliberation,  and  b}<  being  inapelled  by<  the  nece^ities  of  j 

their  present  situatioik.''  :  :      ';:•!.-. 

It  may,  for  the  sake  ef  the   arguniept>   h^  admitt^df  as  ^ 

daimed  by  appellants^  that  cespondent  dbuld  have  gonci 
six  hundred  feet  fuifther  west  or  >»ix'  hundred  feet  further 
east  and  procured  other-  land  upon  which  to  erecft  the  nieces-  I 

sary  hoisting,  works  and  sink  a  shaft.  The  record^  how- 
ever, shows  that  all  the  adjacent  lands  are  located. and 
claimed' as  mining  lobations;  hence  th^  same  objection  oould 
have  been  urged  whferever  the  location  of*  a  site  was'^chosen^ 
and  if  this  fact  should  be  considered  of  feufiicielBt  import* 
ance  to  prevent  the  condemnation'  of  the  laiidv^  in  question, 
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then  it  would  follow  that  no  lands  could  ever  be  procured 
by  the  respondent  xmder  the  act  of  the  legislature. 

This  case  would  then  come  within  Ihe  category  of  cases 
which,  as  was  said  in  Dayton  0.  and  S.  M.  Co,  v.  Seaweli, 
were  liable  to  happen,  that  ^^individuals,  by  securing  a 
title  tO'  the  barren  lasids  adjacent  to  the  mines,  mills  or 
works,  have  it  within  their  power,  by  imreasonably  refus- 
ing to  part  with  their  lands  for  a  just  and  fair  compensa- 
tion, which  ciipital  is  always  willing  to.  give  without  litiga- 
tion,  to  greatly  embajrtass,  if  not  entirely  defeat,  the  busi- 
ness of  iniiiing  in  such  localities,"  and  qonfirms  the  opinion 
there  advanced,  that  ^Hhe.  mineral,  wealth  of  this  state 
ought  not  to  be  left  undeveloped  for  the  want. of  any 
quantity  of  land^  actually  necessary  to  .enaUe  the  owner  or 
owners  of  mines  to  conduct  and  qarry  on  the  business  o£ 
miningi'' 

'  The  law  does,  not' contemplate  that  an  ^'abs^u^  neces- 
sity" should  <'^st  for  the  identical  laads  sought  to  be  coia- 
demned.  The  selection  of:  any  site  for  the  purposes  sped* 
fied  must  necessarily,  to  soEoe  extent,  be>  arbitrai^y** 
'  l^hepoBitidn- contended  for. by  a^ipelkn^ta  is  jaot  sustained 
by  any 'Sound' reasoning,'  and  is  wlioUy  unshipport^dby  au- 
thority. •"  r  ••  I    •';:•...       -:    • 

In  the  m:atter<  6i  ihe  petition  of  the  ISf..  Y.  ^a^atd  H.  Bw  |l« 
Co.,  the  court,  in  xliscnssing  this  question,  s^id.:  ^^It  is 
claimed  tiiatthere-ate.other  lands  in  the  vioinity,  equally 
wefH  adapted  to  the  use  of  the  applieast  a^  thosii^  sQujght  to 
be  acquired  by  these  proceedings,'  and  'wbich^.  poesjbly^ 
might  be  acquired  by  purchase  f rom  tlfte  owners;.  But  such 
objedtions  to  these' proceedings  are  utntenable.  The  loca- 
tion of  the  buildings  of  the  oompaliy  is  within  the  discretion 
6f  the- maiiagers^  and  courts  can  not  supervite  iU  The 
legislature  has  committed  to  thie  dtseri^tioi9L  of -the  corpora- 
tion the  selection  of  lands  for  ite  uses,  and  if, the  nedessiity^ 
of  lands  for  sudi  purposes. is  shown,  atki  tbj$lan4s' sought 
ai^e' suitable,  the  (Courts  can  not  control  jthe  e^^ciseof  the 
discretion,  er  direct  which  of  the  several  plats, of  ground 
shall  be  taken.  If  the  taki&g  of  one  plat  of  ground  in  pre- 
ference to  another  could  be  shown  to  work  great .  mischief » 
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and  result  in  great  loss,  which  could  be  prevented  by  taking 
another,  and  the  proceeding  to  take  one  parcel  compulsorily, 
in  pr^Brekc6^  to  another  etj^ally  w^ll  adapted ^ to' tt^  us^s  of 
the  company^  is  from  some^  mmorthy  or  malicious  motive, 
and  not  in  the  interests  of  the  public,  the  court  might  en; 
tertain  the  question,  and  in  the  exercise  of  a  sound  Jjiscre- 
tioa  ^thhoLd  its  consant  to  .the:  appropriation. .  .Sut  in  thj« 
case  theire  afd  good  reasofls,  resuhiJng  frolri^the  pre^fent  oc- 
eapatioi^  of,  and  the  expensive  irngjovemepti^  put  pipon  thes^ 
premises  by.  the.  appeUant,  why  they. < should  be  t^hm  if 
suitable  and  proper  for  the  purpose*  Tequrred,  the 'Owners 
not  claiming  that  they  will  sustain  aiiy  especiiil  Iij-jurj^  jjecu- 
liar  to  themselves^  wbioh  .would  m^%  Jfe.  auatfun@di.Hby.  the 
owners  of  ffdjac«it' lands,  if  takefii'^'^  "(46'N;  •¥.'  668f;  To 
the  same  effect,  see  Boston' afid  Alhdiiy  R.  R.  (7o.*;  53  If:  Y. 

it  appears  from* the  testim<my  %hat  the  lands*  in*  ^omtro- 
versj  were  .the  most  eliyble  ■aii(l"(i6nvfelfi^'atV  'that  tid'  other 
landfi  could/tave.  be^n  ^ej^ted,  Q?wept,at  ^e^t  ^iQ)ejnse,Mand 
at  places  inaccessible  to  a 'railroad  or' to- wagenoi^oadsy* with- 
out which  the  busin^is'  of  r6,spoild^nt'  could  ti'ot  be  success^ 
fully  cQ»aucted.  .•.,..    

Upon  a  i^eview  of  all  the  facts,  it  appears  to  our  satisfaction 
that  tlie  appropriation  of' tbes^  li^ridi'tb  respond^ift's  *  use 
will  be  of. gseat  beBbefit.  and  adya^itagj^.  to  jtb^ji^iwg, indus- 
try ot  Stoi^ey' county;  that  dt'  i&  ncjcessary  ^to  condemQ'Such 
lands  for  the  protection  and  advancement  of  said 'ititeT^ts, 
and  that  the  benefits  arising  therefrom  are  of  paramount 
impoitaiice  as  coiApkted  wilih"  th*6''}ndi^^dnftl  loss  o'r' in- 
convenience to  appellants.  ■'  '"  '  ''  ■'  •   "     '  ''•''•'''' 

This  brings  the  case  within  the  provisions  of  the  statute, 
and  shows  that  a'necessitf  exists' for tfe'  d^terclse'  of  the  law 
of  eminent  domain.' '  (Dayton 'G.  and  B\  M.  Co,  v.  Sedwdl, 
supra;  Sluyvesani^y,  The  Maj/oi^  of  Neiv  ToYh,  7  C6w.'60«; 
Gilmerr.Lime  Point  IS  CsA:  250,) 

The  order  and  judgment  appealed  from  ate  iflSrmed. 


.  »       1      1       ' .  •' 
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,,..,.         .,     ,    .[Na  0T6.J  .„■.   J 

W.  B,  LEE, BIT  AJUv  Apj?:pLi|iuwx8,  «;♦  ANGUS  J4cLE0I>> 

Sufficiency  of  EviDSNCK.-^llule  as  to  weigtit  and  conflict  of  evidence  en- 

-   ..  .         ^  •  '  .  *  '.  '  •  •  'I  .  .  •  I 

forced.  ... 

Fi'NDiKOs-^Iki&iATteiAL  EHltousiH-Upook  a  veyiew'^t  ihv)ipetAki  Itaiwtr  fonnd 
by-  tba  .jury,; • ;  i7fM;^;  that,  ^tli^  erir^rs  i^He^ . vpot^  A»y  afH^lap^  :^r*,  im- 
material. 

ESTOPPEL-^lNSTUt/ci'ldN    ML' ST   BB  APPLICABLE   TO   THE   CASE. An   InstrUCtlOIk 

•  •       •  .  .  >  • 

whibli  left:  out  tbe  €»8ei^tlal  Ingt^dtents  bi'ktL  estoppel^  applicable  to  tb« 
.^^cta  of  thijEt  ca«e:,.4l€id;>  4a  ^.  propeflty  rel|u8^»  ;  .  •.   •  i 

MlSCONDVCT-    Off  .  JUBOB — WHEN      NOT     SUFVICIENT     TO     AUTUOBIZE     A      NcW 

,        ■     '      '      •  ;  ■  '  (  ■  1  r        . 

Tbial. — <rbe  fact  that  a  Juror,  during  a  recess  of  the  co\irt,  had  a  con- 

' '  yer^atfou-  with '  the'  plaintiffs''' '•  <f<^lni^el    iip^b'  sotte   ItnuMteMftl '  aiaM^rs 

.    contt^cted  ^Ith.  !th4Urial,  an<|  wi^^  atiti,m^<(tiir|DK.tJI&e  ij|}aI),|naUeiitAv4 
■    aod  indifferent  to   the  presentation  of  piaijatlffs'   c&se,  la  not  sufficient 
to  authorize  a  new  trial. 
IDBM — When  Objections  must  be  Made. — If  plaintiff  thought  that  the  acta 
.  •  :<tf'U>«  Jurec  were  «i)cMl«t#d  tO:'V9ikaliy  lhfliieiKe«  the'refu^i^.of  U^  trlaU 
'  It  w^  h^  duty,  ^o  -l^ave  cabled  .t^.e  ajtteotipn  of  the  cou^'t  to  such  mis- 
conduct at  the  time.     He  should  not  be  permitted  to  take  the  chances 
'     of 'a  Terdi<;t  In  bfe 'favoV.  and  wklt  till   aft^r  the'verdlet  to  rend^resi 

.•  tikalBsti  htfU'lMforv.  makiQ0  4BJ  p^ifpti<w.  >: 

MoTiQN — WpBN.MpsiT'WpT  BJ« . CONpiTiGNAL. — Wbe^e,  certain  moUona.  offers^ 

and  requests  were  made  by  counsel  to  Introduce  the  judgment  roll  In   a 

former  suit  as  a  bar  **upon  conditloA  that  the  court  '#outd.'  la  adT^nce-r 

f'  'hold/*  before. certala;  other  eTldeoceiwAS  i|lAh<Unfni»  *'tha|  the  jtid«- 

memf  aid  findings  in  the, former  ault  was  co^cluslr?  of  .the  issue*  in  tbl9 

.suit:"  Ueld,  that  the  motion  and  the  offer  were  conditional;   that  tbe 

court  Was  JuBtifled  in  refusing  to  give  any  opMioA  la  kdtaace,  and  for 

'  thte  reaSDft  tt  dlfl  not  fm  !&•  .eidadtng  tHe  jludgvent  .in-  tlie  fsrotr  enlt 

-  *f  .ff^aeiice,       ..      ....,   V,  :■  ;.  .     I   .  .   ..    , 

.  :Appeai*  fr(Mn  the  Pistrict  Court  of  the  Third  Judicial 
District,  Esmeralda  County. 

The  second  instruction  referred  to  in.  the  opinion  pf  the 
court  rea4s  «a  follows.:  "If  .the  jury  believe  from  tJie  evi- 
denoe  that  the^  defendant,  Mcjueod,  b^w  the  plaintifiFa  while 
engaged  in  the  construction,  of  the  mill,  dam,  and  ditch, 
and  was  advised,  of  their  purposes^  aii^  saw  plaintiffs  {ex- 
pending large  sums  of  raonev  in  such  improvements ;  and  if 
defendant  permitted  plaintiffs  to  make  such  improvements 
and  expenditures  without  objection,   and   if  defendant  si- 
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lentlj  flcquiescdd  kx  the .  mackijig  ^i  sxiohi  improvemBnis,  or 
mcouraged  the  plaintifia  to  make  euich  impravements  or  ex- 
penditures by  off^ra  of  material  ori<jther.WteQ;' then  you  are 
instructed  -  that  def  endaut :  is.  ^estopped :  to .  *deiiy  cit  { intenf ere 
with  plaintiff's  i2npro7ei»ent6.aud  the  u^  of  thevsaooe  in  a 
reasonable  maimen"  •  :.      i  .  .    i    :  !  -: 


'  I 


<••    ; '    •  ' 


jB.  M,  Clarke^  T*  1^.  ^.  D^W,  ^nd.l^.  ^o4^berg,  fpr  Ap- 
pdlauts:     -■:....-:  •,....-.'..:    .  .;.   •.■.--   ;    •  ••, 

L  The  ooUirt  below  erred  ii  reftising  to*  giv^  to  the  ju^y 
plaintiffs^  inst)ikietio&  No.  2.'  It  corr^tly  atid  clearly  statfes 
the  doctrine  of-  equitable  estoppel  as'  applieable  to*  this  eas6, 
and  ^tabliehed  byan  nnbl^ken  line  oi^alithority.  '  {Duchess 
of  Kingston's  case,  2  Smith's  Leading  Ca4es,-7»6,  737;  7^0 

IL  The  judgment  roll  and  findings  in  the  former  case  of 
McLeod  V.  Lee  et  al,,  were  dompet^nt  feWdence  to  go  tof  the 
jury  upoxk  the  q^^efitio^^of  plaintiffs!  Tigk\  to  (jpn^tructj  main- 
tain, and  operate  tlye  ditch  and.dani  in,  que&tipn.  .(F^J<^"^?i 
on  Judgments,  sees.  283,  284;  lfaif«/t  v.^J°ier,  4  Rawle>  273; 
WaUcer  -v.  Chas^,^^3  MJaine,  25&  Sturteyant  v.  ,RandaU  53 
Id.  14:9  iVallandinghafT^  ,Y.  Ryan,,  17  111.  35;  Bex  v.  Carlile, 
2  B.  &  Ad.  362;  Duchess  of  Kingston's  case,  2  SmitJa'S;  Lead- 
ing Cases,  Hare&,;Wallac^  :^C(te^,  616,  736^  737,  1^^  Sher- 
man V.  bilUy,  3  Not.  21 ;  Otfly  v.;  Dougherty ,  25  Oa)  266.) 

A,  C.  Ellis  and.M*  4.  Murphy j  for  Re^ondei^t:    . 

L  '  No  subsequent  deelaratioQSks^  oi  a  jui^oar .  can  be  giten  to 
disturb  his  verdict  (1  Qra.  &  Wat.  on  New  Trials,.  127, 
128.)  •  .■    •.    .  ."   ■     : 

II.  The  aecgoid  instruction  was  not  applicable  to  the  case 
at  bar,  and  was  properly  refused. 

IIL.  Appellants  ;liad  no  right  to  rely  upon  the  testimony 
and  at  the  same  time  rely  upon  the  doctrine*  of  estoppel. 
They  oonld  not  conditionally  withdraw  all  testimony  show- 
ing the  right  of  plaintiffs  to  maint^n  the  dam  and  diteh, 
if  the  court  would  ronly  hold  a  formisr  judgment  not  pleaded 
an  estoppel.  Estopped  by  record  must  be  pleaded*  {Dcms 
X.  Perley,  30  Gal.  634;  Hansen  Y.\Qhiati)vichr.l^  Nev.  .J 98; 
Sharon^.  Miriwxk, «  Id.  3S6;  Rouisom  y^iiSUfibelrr^,  82  la. 
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836;  Phillips  v.  Van  SohaichySI  Id.  296;  Woodr.  Ostram. 
29  Ind.  186 ;  Latmngv,  MontffOTnery,  2  Johns.  888;  Howard 
Y.  Mitchell  14  Ma&s.  242;  Isaacs  v.  Clark,  12  Vt.  693.) 

IV.  There  is  no  distinction,  on  principle,  between  the  ef- 
fect or  conclu^venees  of  la.  judgment,  aa  to  which  a  todtiou 
for  new  trial  is  pending  and  the  case  of  an-  appeal,  and  it 
has  always  been  so  held  by  the  courts.  (Freeman  on  Judg- 
ments, sec.  251;  1  Greenl.  on  Evid.,  seci  610;  Pittdn  v.  Wal- 
ter, 1  Strange,  161 ;  Sherman  v.  Dilley,  3  Nev.  27 ;  Shaffer  v. 
Kreitzer, .  6  Binn,  432 ;  BidgUy  v.  Spencer,  2  Id.  71 ;  Sand- 
ers V.  Whitesidej  10  Oal.  88:;  Woodbury  y.  Bowman,  13  Id. 
,  634 ;  McOarrahan  y.  Maxwell,  28  Id.  91 ;  Thomion  v.  Ma- 
honey,  24  Id.  .688;.jPfiopJe  v.  Frisbie,  26  Id.  186;  Broom'^ 
Leg,  Max.,  sees.  341,  >342,:  343.  ' 

By  the  Court,  HAw^t^sY^  J, : 

•  This  case  catne  before  this  court  on  appeal  from  an  order 
of  the  court'^atitilijg  a  nonsuit,  and  was  temanded  for  a 
new  trial.'    (12  Nev.  281.) 

The  issues  involved  are  the  same  as  in  JfcL^odV.  Lee  et  aL, 

14  Nev.  398.  It  is  therefore  unnecessary  to  repeat  the 
history  of  the  casei 

1.  It  is  ul-ged  that  ihie- evidence  is  insufficient  to  justify 
the  verdict  in  favor  of  'defendant.  The  evidence  presented 
by  this  appeal  is  substantially  the  same  as  in  the  case  of 
McLeod  v.  Lee.    A  re-examination  of  the  testimony  fetrength- 

^nd  the  conviction'  expitessed  in  tinat  case  that  the  evidence 

15  Buffleient  to  sustain  a  verdict. in' favor  of  MoLeod. 

2.  The  jury,  in  answer  to  special  issues,  found  that  the 
plaintiff  Lee  did  not  erect  his  flouring  mill,  nor  did. he  or 
the  other  plaintiffs  construct  th^  water  ditch  upon  the  faith 
of  any  permission  given  by  the  defendant  McLeod  for  the 
diversion  of  th^  water;  that  the  defendant  McLeod  never 
gave  any  permission  to  plaintiffs,  before  the  flouring  mill 
waS'  erected  and  the  ditch  constructed^  to  divert  the  ^vater 
of  Walker  river  through  said  ditoh;  ihat*  after  that  time  he 
gave  permission  to  plaintiffs  to  ereei;  a  temporary  dam 
eighteen  inohes  high  thiit  would  wash  out  urben  the  freshets 
^Mihe,  and  if  itiiid  not  wash  cut  that  it  should  be  cut  out  or 
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removed  if  there  was  any  danger  of  an  overflow  on  de- 
fendant's land;  that  the  accumulation'  of  th^  Band  in  tbe 
♦lltcli  was  caused  solely  by  t;he  4am,'  tb,6'_cut  (liig  ny  de-; 
fendant  having  no  appreciable  influenis'e  iri  daudihg  ^hfe  d^  .' 
posit;  that  the  plaintiffs . were  not  iiepriy^d  of  any  watet, 
and  had  not  sustained  any  loss  or  dama'g^  on  aticcfnnt  of  the 
cut  dug  by  the  defendant.  ' ,    "   '; 

In  the  light  of  thes^  findings,  dut)f>Orted  aff  tliey  are  by 
the  testimony,  nearly  all  the  questions  6t  pteteiided 'errbr' 
argued  by  appellants'  counsel  are  iriimaterikl.  '»•'':  J'  "^ 

If  the  damages  were  caused'  solely  by  the' acts'  of  thfe 
plaintiffs  themselves  in  the  erectio!fi  of  the*  daitij 'th^ii  lirey  ; 
could  not  have  teen  prejudiced  by  the  action' of  ^e' cotrrt' in  ' 
excluding  the  evidence  of  damaged.  re8tlltiiijg"W'|llcm  siiicc  • 
the  filing  of  plaintiffs'  complaint.     '     '"'  '    ;'  ''\  '  ''''''  •  ' 

The  question  whether  the  c^Urt  ih'ed  in  exdltlBrng  the' 
new  evidence  offered  by  plaintiff^  ^n'lifebuttferiBi^'to^^hb  height 
of  the  dam,  is,  under  the  findings  of  th^'Jiilry,  Wtolly  imma- 
terial.     The  court '  idid  not'  eVr  in '  ei'^ltidltig  'tti'e  feVideiic'ci  ' 
tending   to  show  that  the /defendant  Jisffl  t)urchased  'foi-ty^ 
acres    of  land,,  situate   witAin   the  ;  mclo'dlir^'  of  *  4;h^ 
brothers,  for  the  purpose  of 'shoii^in^  the  animtt^  'of  defend- 
ant in  the  construction  of  the  cut.    It  Was  wholly,  im'materiiil 
what  the  animus  of  defendant  wils  in  digging  thie  duf;  ''Oth^r  ' 
reasons  might  be  assigned  t6  sustain  the  a(ctibn' of  the  cdtlrt. 
But,    in  our  opinion,  these  questions  are  not  deservilig  of 
aDy  further  notice."  '  "' *  '  ' ' "•;  "v"  '.•  '  '  '  ""  '•'  '"\^    '    ' 

3.  Plaintiffs'   instruction  number  tWo  wdk  properly'  re-  ' 
fused-     It  was  calculated '^t6  ipidead-^;he  jiiVfi^    tt'leit  out' 
the  essential  ing;redients'  of  an'  estopped  WpiplickHfe^  tb'  the'  ' 
facts  of  this  case.    It  ignored  tlie  terms3f'^^iy>''^I^ciii'\t^hic!hL 
the    defendant^  McLeod, ,  conseiited,'  'or'  acqiiiesJced,' '  itt  the 
erection  of  the  dam^  and,  also;  the  qVielstion' whetH^i*  or  *ri6t  '^ 
the  plaintiffs  had,  on  accoiiiit'  of  siicfh  consent  or'a(i4ui^* 
cence,  performed  any  labor  or  ^xpehdid'  any  tadiiey' on  the 
faith  thereof .    (iee  v.  JlfcLeorf,  IS  NeV.'^fii. )''';  =  '  ' 

4.  The   affidavit'  of   T.    W,    pavibs,.  one    of   i^laiiltifib'  ' 
attorneys,  stating  that  George  Daly,  one  of  the  jtiro'rs,  dtir- 
ing  a  recess  of  the  cdurt,  gratuitously  patticipaf^d  in  the 
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cQjjLversationi. of  .counsel  with  reference  to  matters  connected 
with  tlJte  ijrial,  and  familiarly  spoke  to  said  plaintiffs'  attor- 
ney as  to  ]i^s  pfforta,  ''to  stow  a  inan's  mind  in  1876  by  a 
de^i4  m^de.  in  .1877^'^  Bi,nA  that  the  same  juror  "was,  at  times^ 
inatitei^tivje  ,  and  .  indi^erent  *  *  *  during  the  respectful 
preeentatipifi  of^  plaii^tiffs'.  case/'  and.  "occupied  the  attention 
of  other  jurors  at  the  closing  argumept  by  plaintiffs^  counsel 
by  writing  i^  a  b^okj^a^d  parsing  thje  same  to  other  jurors,'*' 
ia,ROt  sufficient  t(f  ^uthori^e  a  new  trial. 

To  deprive  a  party  of,  a; verdict  which  he  may  have  hon- 
e^jly  p^tainpd  ajfter,  a  tedious,  protracted,  and  expensive 
li^|Lti9fl^jm^fily  b^caujse  ajuror  may  have,  during  the  trial, 
impro^/eFly  epoke^  ,tq  one.  Qf.  th^  a.ttomeys  of  the.  opposite 
pax.^y  about  an  iryeJe;Vant..and  in^mftterial  matter  that  occurred 
in  court,  and  was  at  times  inattentive, to  the  arguments  of  said 
atifQme(yy\\t^'X^t  aflSraoLat^yely,  appearing  that  the  losing  party 
received,^^.  injury,  oy  th^  winning  party  any  benefit  from 
th^  actp  qf  tjbe  ju?:or^  WQuld,  be  in  any  case  incompatible 
with,  the.. propel^,  ^dinxnistrati on.  o;f  just^ice,  and  under  the 
facts  pf  this  case  ,)vquld  be,  wholly  unwarrantable. 

T^  repfark^  of  the  juror^  cLven  if  sneeringly  made,  and  his 
8ubj5e<iUvent. indifference,  ^o  x^pt  indicate  any  improper  bias 
upon.tbe,p,artQf,th,e  juror  agfunst  th^  plaintiffs,  or  in  favor 
of  the  defendant  i^  the  action. ... 

They  jfprp  i^ot  Qf^u^ed  OJ*. occasioned  by  any  act  of  the  de- 
fendant,    .  ., 

It  is  not  shown  what  was  written  in  the  book  by  the  juror. 
It  way  have  been  perfectly  hannles^.  We  can  not,  upon  the 
fac;ts  alleged,  pr^umej  that  anything  was  \nrritten  or  shown 
to  Oither  JvroTS;  th^t  was,  prejudicial  to  either  party. 

It  is  tr^i^that  in  many  cases  it  Js  as  u^uch  the  duty  of  a 
juror  to:  listen  as  attentively  to  the  arguments  of  counsel  as 
to. the, testimony  of  witnesses  in  order  to  fully,  fairly,  and 
correctly .  understand  tfee  foxce  of  certain  facts  and  their 
Iega(l  relation  to  each  other  as.effecting  the  , real  issues  in- 
volved in  the  casej  but  it  does  not  necessarily  follow  that  i£ 
a  juror  fails  to  pay  such  attention  to  the  evidence  or  argu- 
ment  as  the  attorney  thinks  that  he  ought  to  bestow,  that  sucli 
act^  are  prejudicial  to  tlie  losing  party.     If  counsel   for 
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plaintiffs  thoxight  that  the  acts  of  the  juror  were  improper 
and  were  calculated  to  unduly  influence  the  result  of  the 
trial,  it  tfas  hie  duty  to  have,  then  and  there,  called  the 
attention  of  the  court  to  such  niisconduct^  in  order  that  it 
might,  at  that  time,  have  taken  such  action  as  would  then  liave 
been  proper  under  the  circnrastancefi.  A  party  ought  not 
to  be  permitted  to  take  the  chanoea  of  a  verdict  in  his  favor 
and  wait  till  after  the  verdict  is  rendered  against  him  before 
Slaking  liny  obJMtion.  If^  with  a  full  knowledge  of  all  the 
facts,  he  proce^  with  the  trial  and  takes>  his  chances,  be 
OQght,  in  justice  and  fair  dealing,  to  submit  to  the  eonsd- 
^nences. 

The  authorities  to  be  found  upon  this  subject  sustain  the 
Tie^w  we  have  expreded.  (Baxter  v.  The  People,  8  Gil. 
368,  379 ;  Taylor  v.  Califonvi(v  Stage  Co.,  6  Cal.  228 ;  McAh 
lisiery.  SibUy,  25  Maine,  i87^8j  MariinT.  Tidmll  36  Ga. 
345 ;  Pettibone  v*  PhelpSy  13  Conn*  446 ;  People  v.  Morrissey,, 
1  Buff.  N.  Y.  Superior  Court,  cited  in  9  TJ.  S.  Dig.,  new 
series,  p.  561,  par.  54.)  • 

The  alleged  mieeotidiict  of  the-  juror  Jones  is  also  devoid 
«f  merit  If  it  was  known  to  the  plaintiffs  that  he  ^^waa^ 
aad  for  &  long  time  had  been  at  enmity  with  A.  L.  Greeley,, 
one  of  the  plaintiffs'  counsel"  thiat  fact  ought  to  have  beett 
brought  out  upon  the  examination'  of  the  juror  as  to  his 
competency,  and  the  court  could  then  have  determined 
whether  or  not  he  had  any  such  bias  or  prejudice  as  would 
influence  his  conduct  as  a  juror.  The  fact,  that  Jones,  ^^after 
be  was  discharged  as  a  juror,  in  a  sarcastic  and  unfriendly  v 

twie,  said:    I  wonder  how  Gneely  feels  now,"  is  no  reason  \ 

why  a  new  trial  should  be  granted* 

5.  On  the  second  day  of  the  trial  of  this  cause,  plaintiffs 
moved  the  court  "to  withdraw  from  the  consideration  of 
the  jury  the  issue.  *  *  *  Whether  the  plaintiffs  in  this 
action  had  the  right,  as  against  the  defendant  Angus  Mc- 
Leod,  to  construct  and  maintain  the  dam  and  ditch,  in  quesn 
tion,"  on  the  ground  that  in  the  suit  of  McLeod  v,  Lee,  "the 
tame  subject-matter  and  embraoiaig  the  same  period  of 
time,  it  had  been  determined  by  final  judgment  of  thia- 
coori,  duly  made  and  entered,  and  which  has-  never  been 
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set  aside  or  reversed,  that  plaintiffs  had  the  right  to  oon- 
struct  and  maintain  said  dam  and  ditch,  *  *  *  and  to 
limit  the  subject  of  inquiry  and  issue  to  be  tried  in  this  ac- 
tion to  what  damage,  if  any,  *  *  *  plaintiffs  have  suf- 
fered by  the  acts  of  the  defendant." 

The  plaintiff  then  ''offered  in  evidence  the  findings,  ad- 
ditional findings,  and  judgment  in  the  cause  of  Angus  Mo 
Leod  V.  W,  R.  Lee  et  al.,  t  *  *  and  offered  to  prove 
that  the  parties  to  that  suit  were  the  parties  to  this  sait^ 
and  that  the  dam  and  ditch  mentioned  in  said  findings  was 
the  same  as  those  mentioned  in  the  pleadings  in  this  cause, 
and  that  the  time  referred  to  was  the  same  in  that  action  as 
in  this." 

After  the  close  of  the  testimony  plaintiffs  asked  leave  of 
the  court  ''to  file  a  supplemental  complaint  and  make  proof 
of  the  same,"  to  strike  out  so  much  of  the  testimony^  given  at 
the  trial  as  referred  to  the  rights  of  plaintiff  to  construct 
said  dam  and  ditch,  and  to  withdraw  that  issue  from  the 
consideration  of  the  jury. 

The  bill  of  exceptions  sjtdtes  that  these  motions,  offers, 
and  requests,  were  made  "upon  condition  that  the  court 
would,  in  advance,  hold,  before  the  evidenoe  was  wiilhdcawn^ 
that  the  judgment  and  findings  in  the  farmer  suit  was  con- 
clusive of  the  issues  in  this  suit." 

There  was  no  absoltitei  offer  of  the  judgment .  roll  in  the 
former  suit  in  evidence  aa  a  bar.  The  offer  Was  conditional, 
and  the  court  was  justified  in. refusing  to  give  any  opini<m  in 
advance  as  to  what  its  rulings  would  be.  Tha  action  of  the 
courts  in  excluding  the  judgment  and  findings  in  the  former 
suit  must  be  sustained  upon  this  ground. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  1024.] 

THE  STATE  OF  NEVADA  ex  rel.  AH  CHEW,  Re- 
LATOE,  V.  EICHARl)  RISING,  Judge  of  thb  Fikst 
Judicial  District,  Respondknt. 

r 

Makdaucs  will  kot  Issde  befohb  Respondent  is  in  Actual  Dbpaplt. — 
Relatof  waB-tobe  tried  In  tbe  dtotritt  isourt  fd^r  a  floUitlos  •f  a  asnt^ 
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ipftl  ordinance.     He  demanded  a  Jury  trial.     Tbe  court  announced  that       f 
ne  would  try  the  case  without  a  jury,  and  thereupon  set  the  case  for 
trial  on  May  1 :    Held,  tbat  the  retpondtnt  was  not  In  actual  default, 
eraa  IX  relator  was  entitled  to  a  Jury  trial,  and  that  the  writ  of  man- 
dam«s  shonld  not  be  issued. 

Appuoation  for  writ  of  mandamna. 
The  facts  appear  in  the  opinion. 

Kirkpatrick  £  Stepheiu,  md  Lindsay  <&  Dickson,  for  Kela- 
tor:  , 

I.  Relator  is  entitled  to  a  jury  trial.  (1  Comp.  L. 
2221,  2227,  Stat.  1864-5,  216,  sec  81;  Id.  1869,  121; 
People  V.  Smith,  9  Mich.  194.) 

c7.  H.  Oraham,  for  Bespondent: 

I.  Relator  is  not  entitled  to  a  jury  trial.  (Const.,  art  6, 
see  18;  1  Dill.  Mun.  Corp.  sec.  368,  note  1;  Davenport  v. 
Bird,  34:  Iowa,  624;  Williamson  v.  Commonwealth,  4  B. 
if  on.  14^;  State  ex  rel,  Rosenstock  t.  Swift,  11  Nev.  141; 
Byers  v.  CommonweiAth,  42  Pa.  St  89 ;  McOear  v.  Woodruff, 
33  N.  J- L.  218.) 

IL  Mandamus  is  not  the  proper  remedy  in  this  ease. 
The  district  court  having  decided  juditially.  (Moses  on 
Mand.  ch.  3, 19-58.) 

By  the  Court,  Beatty,  C.  J. : 

The  rdator  was  convicted  by  a  justiee  of  the  peace  of  Vir- 
ginia Cit7,  of  having  violated  a  municipal  ordinance,  and 
was  sentenced  to  pay  a  fine  therefor,  and,  in  default  of  pay- 
ment, to  he  imprisoned  in  the  city  jail,  From  this  judg- 
loent  he  appealed  to  the  firs^t  district  court,  of  which  the 
respondent  is  judge.  He  there  demanded  a  jury  trial,  but 
the  respondent  announced  that  he  would  be  tried  without  a 
jory,  and  set  the  case  down  on  the  calendar  for  the  first  of 
\Iay,  proximo. 

Thereupon  this  application  was  made  for  an  alternative 
vrit  of  mandamus,  commanding  the  respondent  to  impanel 
a  jury  to  try  the  relator,;  or  to  show  cause  why  he  should  not 

do  90u 

The  petition  was  filed  April  5,  and  the  alternative  writ  is- 
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sued,  notwithstanding  grave  doubtfl  on  the  part  of  the  court 
as  to  its  being  the  proper  remedy  for  the  supposed  grievance. 
At  a  subsequent  day  the  respondent  showed  cause,  and 
besides  claiming  that  the  relator  has  no  right  to  a  jury  trial, 
took  the  further  objection  that,  even  if  he  has  such  right, 
he  can  not  enforce  it  by  means  of  this  proceeding. 

This  objection  is,  in  our  opinion,  fully  sustained  by  the 
decision  in  Siaie  ex  reh  Piper  v.  Gracey.  The  rule  adopted 
in  that  case  is,  that  "mandamus  is  never  granted*  in  antici- 
pation of  a  supposed  omission  of  duty,  however  strong  the 
presumption  may  be  that  the  persons  whom  it  is  sought  to 
coerce  by  the  writ  will  refuse  to  perform  their  duty  when 
the  proper  time  arrives.  It  is  therefore  incumbent  on  the 
relator  to  show  an  actual  omission  on  the  part  of  the  re- 
spondent to  perform  the  required  act,  and  since  there  can 
be  no  such  omission  before  the  time  has  arrived  for  the  per- 
formance of  the  duty,  the  writ  will  not  issue  before  that 
time.  In  other  words,  the  relator  must  show  that  the  re- 
spondent is  aotually  in  default  in  the  performance  of  a  legal 
duty  then  due  at  his  hands,  and  no  threats  or  predetermina- 
tion can  take  the  place  of  such  default  before  the  time  ar- 
rives when  the  duty  should  be  performed,  nor  does  the  law 
contemplate  such  a  degree  of  diligence  its  the  performance 
of  a  duty  not  yet  due."     (11  Nev.  233-4.) 

Upon  these  grounds  the  writ  was  denied  in  that  case,  not- 
withstanding the  strong '  presumption  that  the  respondent 
would  refuse  to  perform  his  plain  duty;  that  the  relator 
would  be  injured  thereby,  and  that  he  had  no  other  plain 
or  adequate  remedy.  In  reference  to  these  matters  we  said : 
^'The  court,  however,  can  not  anticipate  that  the  auditor 
will  not  perform  his  duty  within  the  time  prescribed  by  the 
statute,  and  an  actual  default  or  omission  of  duty  is  just  as 
essential  a  prerequisite  to  the  issuance  of  the  writ  as  is  the 
want  of  an  adequate  remedy  in  the  ordinary  course  of  law." 
(p.  236.) 

In  this  case  it  can  in  no  event  be  claimed  that  the  respond- 
ent is  in  actual  default.  He  has,  it  is  true,  announced  his 
intention  of  trying  the  relator  without  a  jury,  and  we  pre- 
sume that  he  will  do  so;  but  even  if  the  relator  has  a  right 
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to  a  jury  trial  (and  we  are  cot  to  be  understood  that  be.  has) 
he  has,  as  yet,  suffered  no  injuTy,  and  reBpondent  is  not  yet 
in  default. 

If,  as  the  relator  claims,  he  has  a  statutory  right  to  a  jury 
trial  in  the  district  court,  and  he  is  denied -it/ he  must  seek 
his  remedy  in  some  other  form.      '    ' 

The  proceeding  is  dismissed, ... 


■/  • 


[No.  657.] 
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£..  £.  BICOiRD)  MoTjqsR  and  Q^^kasAAJst^x^'W.  <C.  BI- 
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)fiKo«-*<SvFr  PmnpiTBLT  Bbovaht  ik  NAUBtov  OilAftt>f4N>«-Wlieil  tills  action 
wfts  oooHDoaneeA,  W.-  C.  RicM4l, 'U^wUom' tb^^toAtiM' of  cdtfon*  MMed  in 
tlie  complaint  betongedi  Itm^a  minor c ''freld;  tBttt^tfa6'-'tfiltt>WM>'there- 
fore,  pnvperlj  |>i»Qfltit  in  tto^  namt  of^B.-  4HLvBlt0ld»{«<li|iiaDDther  jnfd 

IDBM — 'ikiTAiMiica  MAJout^x^  BBitnoi  TBfAL.mfAt::tUeL  tliBia  <lt  tke- trial  the 
minor  had  attained  hla  majority,  and  upon  his  anottBl)  tu^  fvru  ^MtoM  with 
Ills  jDOtlier  as / a. party^ plaintiff ;  -  ^4l¥,  ^pff«r ; , l;hftt  4t  wmiW iba^^- iMtn 
proper  to  aubstltute  Jbim.ap  tJ«e.,|iQle..p)al«tl(q[;  in, jlier  j>lfice,il))Qkt  Having 
na  joint  iAtereat  in  tiifi,c«us«  ot.,actlpfi  Uiay  ^ii>4.  iv^i.  lw..iin|4ed  as 
plaiotiffa.  I    .,'•'!    ,.  .'•    .< ...    i^r     •-    J-  .1 

Kaiuboad  Cobpoiiatxons — When  mat  be  Held  Iiubm»-^A  i<H»ponitio|i  can 
mot  l>e.lx»imd»  qt^  l|jr  tl^e  B«t  otj^  ba^rd,,of,  f^i^^^ton^  nnteaf^,  ^icme  4n 
tbe  puraaaace  of  some  ob^ec;^, embraced, by  Ita.qbart^fr.  or  o^  {K>ai/»;  power 
conferred  upon  it  by  law,  ,  .i  ,.  ,         ,.  i 

Innc — Cbiminal  Pbosecutions. — The  prosecution  ,df  criminal'  pffen^rs  is 
one  of  the  objects  and  privileges  of  a  railroad  corporation,  a^d  it  c^an  be 
held  accountable  for  any  malicious  prosecution.  ,^ 

iBxic — Character  OF  Pboop  to  ^how  Adtuqrjtt- — To  ?^9w  that,4,crim- 
tnAl  prosecution  was  instituted  by  authority  of  the  corporation  it  is  not 
necessary  to  produce  a  resolution  of  Its  board  of  directors.  It  Is  suQ- 
«Ient  to  show  tbat  its  legal  advisers,  acting  in  conjunction  with  such  of 
fts  servants  and  agents  as  bave'  knowledge  oi  the  facts,  Instituted  the 
proper  proceedings. 

IMIM — SuvFiciENCY  OF  BviDENCE. — tJpon  B  revlew  of  the  testimony :  Held, 
tbat  tbere  was  sufficient  proof  that  the  prosecution  against  Ricord  for 
fo&lwcslenient  pai  InstKuted  and  x:arrj(jed  oivT)y.,t^f  dief^lan^,    .  .,- 

lOonwjm — Failure  of  Pboof  to  Show  Malicioub.,  PR08Bo<«Moir.-^RIooid 
was  llrflt  arretted  for  embezzlement,  waS'trWd  Bnd^  ilfqtiltted.     He  was 
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then  arrested  for  srriind  larceny,  and  released ;  was  afterwards  cbarged 
with  same  offense  before  another  magistrate,  and  held  for  embexzlement ; 
was  then  taken  before  the  district  Judge  on  habeajs  corpus  and  rfnmnded 
for  obtaining  money  on  false  pretenses ;  then  came  before  the  supreme 
court  on  habeas  corpus,  and  was  remanded  for  embezzlement  (11  Kev. 
287).  Subsequently  he  was  indicted  for  embezzlement,  pleaded  former 
-.  aogalttal,  ai\d  this,  plea  was  found  true  by  the  Jury*  He  then  instltuttd 
this  suit  for  malicious  prosecution  for  his  second  and  third  arrest  and 
second  indictment  and  trial  for  embezzlement:  Held,  that  the  court 
erred  in  refusing  to  grant  a  nonsuit  upon  the  ground  tbat  there  was  no 
proof  that  the  prosecution  waa  maliciously  instituted  without  probable 
cause. 
Malicious  Prosecution — Psobablh  Cause — Malice. — In  an  action  for  ma- 
licious prosecution  it  devolyes  upon  the  plaintiff  to  show  afBrmatlTely 
that  the  prosecution  was  malicious  &nd  without  probable  cause. 

lDEM.^The  defendant  caolsed  the  arrest  of  plaintiff  and  suppoi-ted  its  charge 
with .  eyldenee  snfflolent  .to  procurjK' his  commitment  and  indictment  for 
embezzlement.  Held,  that  this  was  prinm  facie  evidence  of  the  exist- 
ence of  probabTe  cause. 

Plea  of  Fobmbb  Acquittal — Nor  Evidence  as  ro  t>fennft>A'MT*s  Knowi.- 
BDGB. — The  findings  of  the  Jury  and  the  Judgment  of  the  court  on 
plaintiff 'a  plea  of  former  Acquittal  was  not  evidence  against  the  defesd- 
ant  ta  Bh«w  •  knowledge  on  its  part  that  plaintiff  IhmI  bacB  acquitted  of 
.thaAdeotlcal..ohax^  uponwhioh  It  oauaed  hte  arrest. 

IHDrcvicniT  •  FOB  Bif titezLEMEN^^lNBOmciEivCT  OF.<MrbA  lolllctmeot  apon 
which  plaintiff  was  first  tried,  failed  to  charge  that  the  aftottey  be  was 
'     aficused  at'  emliezBllttg  had   been   intmsted   to  him   by  hla  Miplayers : 
ScU^  fatally  defieetlTa. 

JSUBMBiLBlvtnit^— <Oke  ob  MOkB  OrtaNsrib. — if  a  derk  by  attttaortty  of  hla 

BifliAter  collects  ond  bill' and  fraudulently  cbriverts  tiie  money,  the  offense 

•  of  ■  embezzlement  Is  ciimplte,  and  if  he  collects  another  Mil  aft«r   the 

first   cbn version,    and   then    fraudulently   converts    the   proceeds,    he    Is 

guilty  ctf^  a  ^cond  offense. 

TftOBkhhH  CAtTsfe] — ADVICE  Of  C0U!V«iL. — ^Advlce  6t  counsel  After  a  full  dla^ 

'  clostit^  df  facts,  Justifies  the  institutloh  of  a  criminal  prosecution. 

Idem — Instbuction. — ^The  defendant  affirmativeiy  showed  that  it  acted  In 
perfect  ^ood  fnlth,  under  the  advice'  of  counsel,  and  the  decision  of  the 
dl8trl<^t  court  and  of  the  supreme  court  that  there  was  good  reason  to 
charge  a  second  offense  for  embezzlement :  Held,  that  the  court  erred  in 
not  t^stru<^tlng  the  Jury  that  ^here  was  probable  cause  for  the  prosecu- 
tion. 

Idem — C!haracter  of  Evidence. — Held,  that  the  court  erred  in  ezcludln;; 
evidence  of  facts  within  the  knowledge  of  defendant  at  the  time  th«^ 
second  prosecution   was   Instituted,   tending  to  show   that  plain tlfl^  was 

actually  guilty  of  two  separate  and  distinct  offenses. 

."•.••.■  ■  \ 

:   •      '  •      ■         • 

Appeat.  from  the  District  Coiirt  of  the  Second  Judicial 
T)jstrict,  Washoe  County. . 
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The  facts  sutfciently  appear  in. the  opinion. 

J.  B.  Marshall  and  H.  8.  Brown,  for  Appellant: 

I  E.  E.Kicord  is  the  plain  tiflf  in  this  suit-  .The  words 
"mother  and  guardifm  of  W,  C.  Kicord,  ft  nainor,"  is  a  mere 
de^criptio  personae  of  the  plaintiff.  (Rogers  v.  Haich,  8  Nev. 
38;  Tdmage's  Admfr  v.  Chapel,  16  Mass.  71;  Merrit  v,  Seor 
man,  6  K  Y.  168 ;  Root  v.  Price,  22  How.  Pr.  372.)  The 
action  must  be  brought  in  the  name  of  the  .iofant  by 
his  guardian.  {Fox  v.  Minor,  32  Cal.  Ill,  119 ;  Whitney  v. 
Hitchcock,  4  Denio,  461;  iTarr  v.  Parksi,  i4t,Ci[.  46-)  :  The 
parent  can  only  recover  for  loss  of  services.  {Cowdei}  v. 
Wnghi,  24  Wend.  429;  Peck  v,  Majfor.N.  Y.  (3  K  Y.),  3  ' 

ConL  489;  l.Chit.  on  PI.  60;  2  Kent's  Com..  18 8;  23  N.  Y. 
158-465;  Sawyer  v.  £f(mer,  10  kian.  519-522;  Sedg.  on 
ileas.  of  Dam.  551,  and  note  (1),  ?>$^\Rodger$'y.  Smith,  17 
Ini  32?.)  The  right  of  action  for  the  injury  per  5e.exist& 
only  in  favor  of  the  son-  (Sher.  &  Eed,  oj^  Neg.,  sj8Q^.  608, 
608a;  Oakland  R.  R.  Co,  v.  Fielding,  48  Jfa.  St.  3?0;  -Penn. 
fi.  R.  Co.  V.  ^6%,  31  Id.  372;  Oilligan  y.-N.  Y.  and  Marl. 
R.  R.  Co.y  1  E.  D,  Smith,  453;  Whitney  t.  ffHohcock,  4 
Davis,  461 ;  Rogers  y.  iSmiffe,  17  Ind.  323.) 

IL  An  amendment  to  a  oomplaint  which  changes  the  par- 
ties to  a  suit  cannot  be  made.  (Little  v.  F*  &  0.  H.  Water 
Co,,  9  Nev.  319 ;  Quillen  v.  Arnold,  12  Id.  234) 

III.  E.  E.  Ricord  and  W.  C.  Eicord  having  no  iinterest 
in  common,   should   not   have    been   united    as    plaintiffs. 

[McBeih  et  al.  v.  Van  Sickle,  6  Nev,  134.)  ^ 

IV.  Where  a  defendant  h^  fully  and  fairly  stated  his  % 
case  to  counsel,  and  acts  by  advice  thereof,  it  is  a  good  de- 
fense to   this   action.     It  shows  that  there   was  probable 

cause.  (Potter  v.  Seale,  8  Cal.  224;  Levy  v.  Brannan,Sd 
tal.  485 ;  Wicker  v.  Hodgkins,  14  Am.  Eep.  75.) 

V.  The  defendant's  motion  for  a  nonsuit  should  have 
been  granted.  A  railroad  corporation  is  not  liable  in  an 
action  for  malicious  prosecution  unless  the  corporation  di- 
rected the  arrest.  It  must  be  the  act  of  the  board,  of  di- 
wctors.     (Maynardv.  Fireman's  Fund  Ins,  Co,,  34  Cal.  54; 
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Goodspeed  v.  East  Haddam  Bank,  22  Conn.  540;  Roe  v» 
Birkenhead  L.  &  C.  J.  R.  R.  Co.,  7  Exch.  36.) 

A  corporation  is  not  liable  for  a  willful  trespass  of  a  per- 
son employed  by  it,  although  the  act  be  authorized  and 
sanctioned  by  the  president  and  general  agent  thereof. 
(Vanderbilt  r.  The  Richmond  Turnpike  Co:,  2  Const.  N.  Y. 
479;  /H.  Cent:  R.  R.  Co.  v.  Downey,  18  Ills.  259;  Church  v. 
Mansfield,  20  Conn.  284 ;  S'teamhoat  Co.  v.  Housatonic  R.  R^ 
Co. i 24c  Id.  40;  Eastern  Counties' R.  W.  Oo;  v.  Broom,  2  Eng. 
Law  and  Eq.  406.) 

The  agent  or  servant  must  be  acting  within  the  scope  of 
his  authority  in  order  to  make  his  master  or  principal  liable 
for  his  wrongful  acts.  There  is  no  railroad  oflScer,  em- 
ployee, or  agent,  whose  duty  it  is  to  prosecute  an  individual 
for  the  commission  6f  a  public  offense.  It  is  impossible 
for  the  defendant,  as  a  company,  to  complain  of  an  indi-^ 
vidual  for  a  public  offense.  The  agent  or  servant  of  a  cor- 
poration in  charging  a  person  with  the  commission  of  a 
public  offtose  necessarily  acts  as  a  citizen,  with  the  respon- 
sibilities of  a  citizen ;  and  not  as  the  agent  of  a  corporation. 
(1  Cotop.  L.  2817;  Ellis  y.  C.  P.  R.  R.  Co.,  5  STev.  205; 
Oough  V.  Cheat  Northern  R.  W.  Co.,  3  E.  &  E.  672 ;  PouUon 
V.  L.  &  8.  W.  R.  W.  Co.,  2  Law  Rep.  (Q.  B.)  1866-7,  534  ; 
Allen  v.L.  &  8.  W.  R.  W.  Co.,  6  Law.  Rep.  (Q.  B.)  1870-1,, 
65 ;  Edwards  v.  London  &  N.  W,  R.  W.  Co.,  5  Law  Rep. 
(Com.  PI.)  1869-70, '446.) 

The  nialster  is  not  liable  for  the  willful  and  malicious  acts- 
of  his  servantis  \<rhen  they  happen  outside  of  the  scope  of 
his  employment,  and  are  not  connected  with  his  master's 
business  or  orders.  {Wood^s  Law  of  Master  and  Servant, 
545,  547;  Roe  v.  Birkenhead;  7  Exch.  36';  35  Eng.  Com. 
Law  Rep.  448 ;  Oillett  v.  Mo.  V,  R.  R.  Co.,  55  Mo.  315  ; 
Lyons  v.  Martin,  8  A.  &  fi.  512 ;  Coleman  x.  Riches,  16  C.  B^ 
E.  104;  Frazier  v.  Freeman,  43  N.  Y.  (4  Hand)  566;  Isaacsr 
V.  Third  Av.  R.  R.  Co.,  47  X.  Y.  122 ;  Journal  of  Jur.,  vol. 
18,  414,  415 ;  Bolingbroke  v.  Swindon  Local  Board,  9  Law 
Rep.  (Com.  PL)  1873-4,  575;  Porter  v.  C.  R.  I.  &  P.  R.  R. 
Co.,  41  la.  3i)8;  Mali  v.  Lord,  39  X.  Y.  381.) 

* 

The  holding  of  a  party  to  answer,  by  a  committing  ma^s- 
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trate,  is  prima  facie  evidence  of  probable  cause.  (Whitney 
V.  Peckhani,  15  Mass.  243 ;  Reynolds  v.  Kennedy,  1  Wilson, 
232 ;  Ulmer  v.  Leland,  1  Greenl.  (Me.)  135 ;  Maddox  v.  Jack- 
son,  4  Munf.  (Va.)  462;  Ganea  v.  8.  P.  B.  R.  Co..  51  Cal. 
140.)  Xo  malice  was  shown.  It  must  be  proved,  {Levy  v. 
Brannan,  39  CaL  485.) 

VI.  The  first  indiclanent  did  not  state  facta  sufficient  to 
constitute  a  public  offense.  (1  Comp.  L.  2880;  People  v. 
Logan,  1  Nev.  110.)  A  plea  of  former  conviction  or  acquit- 
tal is  only  available  in  cases  where  the  first  indictmuent 
was  a  valid  indictment.  (Wharton's  Am.  Crim.  Law, 
191 ;  2  Hale's  Pleas  of  the  Crown,  247 ;  Stale  v.  Halh  3 
N'ev.  172;  Ex  parte  Maxwell,  11  Id.  434-5.)  In  order  to 
prove  that  a  party  has  been  acquitted  of  the  same  offense, 
it  must  appear  that  both  trials  were  for  the  same  acts.  In 
law  and  in  fact  it  must  be  the  same  offense.  The  acquittal 
or  conviction  must  be  for  the  same  act  or  crime.  (I  Rus. 
on  Cr.  835,  836 ;  2  Hale's  PL  Cr.  240 ;  Wharton  Am.  Or.  L. 
259,  260;  People  v.  McGowan,  17  Wend.  38Q  \  State  v.  Ain$' 
worth,  11  Vt.  91 ;  Vawter  v.  Commonwealth,  2  Va.  Cas.  127 ; 
Freeland  v.  The  People,  16  111.  382;  4  Blaek.  Com.  336.) 
The  difference  of  evidence  conclusively  establishes  the  dis- 
tinctness of  the  accusations.  (State  v,  Jesse,  3  Dev,  &  Batt. 
X.  C.  102;  Commonwealth  v.  Dove,  2  Va,  Cas.  29;  1  Bishop 
Crim.  Law,  sees.  534,  680 ;  Koscoe's  Crim.  Ev.^  450 ;  3  Arch. 
CrimL  Pr.  &P1.  445.) 

VII.  What  is  probable  cause  is  a  question  of  law,  to  be  de- 
termined by  the  court  upon  the  circumstances  of  every  partic- 
ular case.  (Principles  of  the  Common  Law,  by  Indermaur, 
352 ;  Scott  v.  Simpson,  1  Sanf .  601 ;  Bwrlingame  v,  Burlin- 
game,  8  Cow.  142 ;  Oorton  v.  De  Angelis,  6  Wend.  418 ;  Stone 
V.  Crocker,  24  Pick.  81;.  Fagnan  v.  Knox,  ^^  N.  Y.  526.) 

R.  M.  Clarke,  for  Respondent: 

I-  This  action  was  properly  brought  in  the  name  of  the 
mother  and  guardian.     (1  Comp.  L.  1074;  32  CaL  117.) 

When  the  son  attained  his  majority  it  was  proper  to  make 
Mm  a  party  plaintiff  in  the  action.  (Civ.  Pr.  Act,  sees.  18, 
14,  16,  17,  68.) 
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II.  A  corporation,  although  an  artificial  person,  without 
any  soul  and  incapable  of  thought,  may,  under  some  cir- 
cumstances, be  held  liable  in  an  action  for  malicious  prose- 
cution and  false  imprisonment.  (Brohaiv  v.  N.J.  R.  R.  Co., 
3  Vroom.  328;  Vance  v.  Erie  R.  R.  Co.,  3  Id.  334;  Ganea  v. 
S.  P.  R.  R.  Co.,  51  Cal.  140;  Goodlow  v.  City  Cincinnati,  4 
Ohio,  514 ;  Golf  v.  G.  N.  R.  Co.,  3  Ellis  &  Ellis,  672 ;  Good- 
speed  V.  East  H.  Bank,  22  Conn.  540 ;  Maynard  v.  Fire  Fund 
Ins.  Co.,  34  Cal.  4:8;  Phil.  W.  &  B.  R.  R.  Co.  v.  Quigley.  21 
How.  (U.  S.)  202.) 

III.  A  railroad  corporation  is  liable  for  the  wrongful  act:^ 
of  its  officers  in  all  cases  where  such  wrongful  acts  are 
authorized  by  the  directors  of  the  corporation,  and  in  all 
cases  where  the  ^nrongful  act  is  done  by  an  officer  or  agent 
of  the  corporation  in  pursuance  of  the  authority  of  such 
officer,  or  concerning  a  subject  over  which  snch  officer  has 
control,  and  in  all  cases  where  such  wrongful  act  has  been 
adopted  or  ratified  by  the  corporation.  And  the  act  of  author- 
ization or  ratification  may  be  shown  by  circumstantial  evi- 
dence. (Thayer  v.  City  of  Boston,  19  Pick.  511,  516,  517, 
Clarice  v.  Peckham,9  R  I.  455,  471,  472;  Eastern  Covn,  R. 
R.  Co.  V.  Broom,  6  Exch.  314.  And  authorities  cited  under  II. ) 

IV.  It  was  not  competent  to  prove  Eicord  guilty  of  em- 
bezzlement upon  the  trial  of  this  case.  The  question  of  his 
actual  guilt  was  not  involved;  on  the  contrary,  the  question 
was :  Had  the  defendant  at  the  time  the  prosecution  was  insti- 
tuted  probable  cause  to  suppose  him  guilty  ?  And  only  such 
facts  as  existed  and  were  known  to  the  defendant  at  the  time 
of  the  prosecution,  could  be  received  in  evidence.  (2  Greenl. 
Ev.,  sees.  454-455;  1  Hilliard  on  Torts,  450-455  inc.;  Bige- 
low's  L.  C.  on  Law  of  Torts,  198,  199,  200 ;  1  Amer.  L. 
Cases,  211,  212,  213 ;  Bacon  v.  Towne,  4  Cush.  217-238-239 ; 
Ash  V.  Marlow,  20  Ohio,  119 ;  Cooper  v.  Utterhach,  37  Md. 
282;  Harhrader  v.  Moore,  44  Cal.  144;  Seibert  v.  Price,  5 
Watts  &  Serg.  488 ;  Hall  v.  Suydam,  6  Barb.  83 ;  McLaren  v. 
Birdsong,  24  Ga.  265;  105  Mass.  212;  36  Conn.  56;  106 
MasB.  300;  Fa/nt  v.  McDaniel,  1  Breb.  173;  Brainard  v. 
Brachett,  38  Maine,  580 ;  Cooper  r.  TurrenUne,  17  Ak,  13  ; 
Collins  V.  Love,  7  Blackf.  416. 
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V.  The  issue  presented  upon  the  trial  of  this  ease  was 
precisely  the  same  as  was  presented  ta  and  tried  by  the 
trial  jury  upon  Ricord's  plea  of  autrefois  acquU,  and  such 
proofs  as  were  eonapetent  there,  and  jione  other  were  com- 
petent here.  (1  Bish.  Or.  Pr.  816;  Duncan  v.  Commonr 
wedih,  6  Dana,  295 ;  State  v.  Andrews^r  27  Mo.  267 ;  State  v. 
Smdl  31  Id.  197 ;  Boyer  v.  State,  16  Ind.  451 ;  FoHer  v. 
Stale,  17  Id.  415;  State  v.  SmUh,  22  Vt  74») 

YI.  If  the. first  indictments  were  such  that  the  prisoner 
could  have  been  legally  convicted  upon  it  by  any  evidence 
legally  admissible,  though  sufficient  evidence  was  not  iu 
fact  adduced,  his  acquittal  upon  that  indictment  is  a  bar  ta 
a  second  indictment  for  the  same  offense.  (3  Greenl.  on 
Ev.,  sec.  36 ;  Arch,  on  Grim.  PI.  87 ;  Rex  v.  Emden,  9  East, 
437 ;  Rex  v.  Clarke,  1  B.  &  Bing.  473 ;  Rex  v-  Taylor,  3  B. 
k  C.  502;  l.Russ.  on  Crimes,  832;  Commonwealth  v. 
Roby,  12  Pick.  496 ;  Rex  v.  Vandercomh,  2  Leach  C.  C.  (4 
ed.)  768;  Regma.  v.  Bird,  5  Cox  C.  0-  11;  2  Eng.  Law  & 
Eq.  439.) 

The  testimony  offered  by  the  defendant  was  not  for  the 
purpose  of  proving  what  occurred  before  the  committing 
magistrate,  or  before  the  several  grand  juries,  or  upon  the 
trials  upon  the  two  indictments,  but  .to  show  the  actual 
guilt  of  Rioord  by  producing  evideobce  which  had  never  be- 
fore been  produced,  and  which  Wi^s  not  submitted  on  any 
occasion  before. 

VII.  It  was  not  a  crime  for  Ricord  to  deipaand  and  re- 
ceive money  for  the  corporation.    .{People  v.  Murphy,  51  ^ 
Cal.  376.) 

He  must  have  either  withdrawn  himself  firom  the  com-  ^ 

pany  and  gone  away  with  the  money  with  intent  to  steal  the 
same,  and  defraud  his  employers  thereof,  or  embezzeled  the 
money,  or  otherwise  converted  the  eame  to  his  own  nee, 
with  intent  to  steal  the  same  and  defraud  his  employers 
^hereof.  (Cr.  Pr.  Aet,  sea  74;  1  Comp.  L..  2384;  25 
Ohio  St.  162-168^118  Mass.  443.) 

To  constitute  a  crime  there  must  be  a  conversion  of  the 
iaoney>  coupled  with  thp  intent  to  ^teal  the  same,  and 
neither  the  conversipn  nor  'the  intent  , to  stf  al  can  be  drawn 
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from  the  mere  failure  to  account  for  it,  or  from  the  mere  fail- 
are  to  pay  it  over,  or  from  both.  (2  Bish.  Or.  Law,  372,  373, 
376;  Russ.  on  Or.,  181,  182;  Roscoe  Or.  Ev.  415,  416;  61 
Oal.  379;  25  Ohio  St.  162;  118  Mass.  448.) 

VIII.  Althou^  the  advice  of  counsel  may  in  some  cases 
be  interposed  as  a  defense  to  the  action  for  malicious 
prosecution,  in  such  cases  it  must  always  be  shown  that  the 
defendant,  relying  upon  the  defense  communicated  to  counsel 
learned  in  the  law,  all  the  facts  bearing  upon  the  guilt  or 
innocence  of  the  accused,  of  which  he  had  knowledge,  or 
which  by  reasonable  diligence  he  could  have  ascertained, 
and  then  in  good  faith  have  acted  upon  the  advice.  {Ash 
v.  Marlow,  20  Ohio,  119 ;  38  Mo.  21 ;  Big.  L.  O.  on  L.  of 
Torts,  200  ,  201,  202;  Cole  v.  Curti^s,  16  Minn.  182.) 

IX.  The  question  of  probable  cause  is  a  mixed  question 
of  law  and  fact,  and  when  the  facts  are  in  doubt,  or  in  con- 
troversy, they  must  be  submitted  to  the  jury;  and  in  such 
case  it  was  the  duty  of  the  court  to  instruct  the  jury  that  if 
they  find  the  facts  in  a  designated  way,  then  such  facts  do 
or  do  not  amount  to  probable  cause.  (2  QreenL  Ev.,  sec. 
454,  406,  407;  16  Minn.  188;  20  Ohio,  119;  44  CaL  145; 
111  Mass.  492.) 

X.  Although  malice  must  be  established  as  a  fact  in 
every  action  for  malicious  prosecution,  yet  when  want  of 
probable  cause  is  shovm,  the  fact  of  malice  may  be  inferredL 
(2  Greenl.  Ev.,  sees.  454,  455;  1  Hill.  Torts,  441;  Big.  L. 
C.  on  L.  of  Torts,  198-200 ;  89  Mo.  39,  136 ;  60  Id.  83 ; 
37  Md.  283,  284;  16  Minn.  182;  66  Me.  202,  203;  46  M<L 
198 ;  28  Gratt.  909 ;  44  Oal.  145,  149.) 

XI.  The  first  indictment  charged  all  the  material  facts 
necessary  to  constitute  the  crime  of  embezzlement.  (1 
Comp.  L.  1859,  1868;  Ex  parte  Bicord,  11  Nev.  287;  Ex 
parte  Hedley,  31  Oal.  108.) 

fl".  8,  Brovyn,  for  Appellant,  in  reply: 

I.  As  to  liability  of  corporation,  (Cooley  on  Torts, 
119 ;  WecJcler  v.  First  Nat.  Bank,  42  Md.  581 ;  First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  60  K  Y.  278 ;  Fo\tUr  v.  Scully, 
72  Pa.  St.  456 ;  Yellow  Jacket  M:  Oo.  v.  Stevenson,  5  Xev^ 
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224;  GilleitY.  M.  V.  R.  R.  Co.,  55  Mo.  315;  ilUis  v.'C.  P. 
R,  R.  Co.,  5  Nev.  255 ;  RanUn  p.  N.  E,  &  N.  8.  M.  Co,,  4  Id. 
78.) 

11.  That  it  was  competent  for  defendant  to  prove,, that  at 
the  time  the  prosecution  was  instituted  there  was  probable 
cause  to  believe  that  Eicord  was  guilty  of  iembez^lement. 
(^Jones  V.  Owynn,  10  Mod.  217  j  Goodrich  v.  Warner,  21 
Conn.  439;  Mowry  v.  Miller,  3  Leigh,  561;  Hickman  v. 
Griffin,  6  Mo.  42 ;  Bell  v.  Pearcy,  5  Ired.  85 ;  Johnson  v. 
CJhambers,  10  Id.  291 ;  Anderson  v.  Buchanan,  Wright,  725 ; 
White  v.  Ray,  8  Pick.  4:67 ;  Sears  y.  Hathaway,  12  Cal.  277; 
1  Hill,  on  Torts,  471.) 


•  1 1   I 


By  the  Court,  Beatty,  C.  J. : 

This  is  a  suit  for  maUcioua  prosecution, . ,  Flaiatiffs  raooy- 
ered  four  thousand  dollars  damages  it^  the  district  court. 
Defendant  appeals  from  th^. judgment  and  from  the  order 
overruling  its  motion  for  a  nefW  tri^L 

The  judgment  and  order  appealed  from  mu^t  be  reversed, 
axul  the  cause  remanded;  but  we  $h£(ll  not  pretend  to  discuss 
in  detail  the  fifty-four  specifications  of  error,  in  the[  ruliiigs 
of  the  district  court,  since  in  oui*  opi^i^n^  the'  d^ision  of  a 
few  general  propositions  •  will  be.  sufficient,  for  i^$  guidance 
in  any  future  trial  of  the  case.  .  .  .: .   » 

1.  When  tJie  action  waj&  ^mip<eno6d>  W,  0-.,3Ricord)  to 
whom  alone  the  cause. of. actiqu  atltted  J(n  the  complaint  be- 
loziiged,  was  a.minor*,  .  This. b^ii^g. 90,  :1iie,$uit,w48 : properly 
brought  in  the  nam^ ,  ;of  E. ..  E^  BicjQifd^  iis  .  }m)tfcer  ftnd 
^guardiasu    (Cpmp*  L.  1074,) ;  :.       :>  ■ 

At  the  time  of  the  trial  :be  had  attainje4  his.majoi^ity,  ajod, 
upon  his  motion,  he  was  joined  with  hisu^other  $3  fi  paxty 
plaintiff.  This,  we  think,  iiv^s  ei:ror...;;Iti  vpi^ldteaye  been 
proper  to  substitute  him  as- th^  ;3ole./p)#Untif!  in  jher  pUce 
(Comp.  L,  1079),  but  sinq?  th^y.h^d  hq  jpint  int^^st  in;  the 
cause   of  action,   they   could^  not ,  boi  um|«d  ;  as  .  plaintiffs, 

(Comp.  L,  1077.)    .         .  ..       ,    J      ..;.,... 

Whether  this  technical,  error,  standfng  .alpne^,  wpuld  have 
necessitated  a  new  trial  of  tjhe  case,  as .  (contended  by  coun- 
sel  for  appellant,  is  a  question  which,  under  the  circum- 
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stances^  need  not, be  decided.  ^  There  are  other  grounds  for 
remanding  the  cause,  even  though  we  should  conclude  that 
this  particular  error  could  be  cured  by  simply  ordering  a 
proper  amendment  of  the  proceedings  in  the  district  court. 

2.  At  the  close  of  plaintiff's  testimony  the  defendant 
moved  if  or  a  nonsuit,  on  three  grounds: 

"1.  Because  tliere  is  no  proof  that  this  prosecution  was 
instituted  and  carried  on  by  the  defendant. 

"2.  Because  there  is  no  proof  that  it  was  instituted  with- 
out probable  cause. 

'*3.  Because  there  is  no  proof  that  it  was  instituted  mali- 
ciously.^' 

So  far  as  the  first  ground  is  concerned,  the  court  did  not 
err  in  denying  the  motion.  . 

We  are  willing  to  concede  the  first  proposition  of  appel- 
lant's counsel,  that'  a  6orporation  can  not  be  bound,  even  by 
the  act  of  its  board'  of  directors,  unless  done  in  pursuance 
of  8om(^  object  Ismbraced  by  its  charter,  or*  of  some  power 
conferred  upon  it  by  law.  But  *we  do  not  think  that  the 
prosecution  of  criminal  offenders  is  always  and  necessarily 
outside  of  the  objects  and  privileges  of  a  railroad  corpora- 
tion. It  is  the  object  of  such  corporation  to  acquire  prop- 
erty, and  it  is  their' privilege  to  protect  it  by  every  lawful 
m^ianB.  -  It- is  not  on:ly  a  lawftil,  but  8t  perfectly  legitimate 
and  even  a  commendable  means  of  protecting  private  prop- 
erty, to 'institute  criminal  proceedings  against  those  who 
infringe  the*  right  by  criminal  practices.  And  this  is  even 
more  «6ipha:tiCttlly  true  of  'corf)oration8  than  of  natural  per- 
sons. "'Their  propei*ty  is  so^  vast,  and  thdir  business  so  ex- 
tended and  complicated;  they  are  so  ^jonfetantly  attd  in  so 
inany  .directions  exposed  to  the  datiger  of  loss  by  theft,  rob- 
bery, and  embezzlement,  that  they  are  cofmpelled,  by  the 
sarnie  policy  that  induces  penal  legislation  on  the  part  of  the 
stfltd,  to*  let  it  be  kfttJwn  that  they  will  prosecute  vigorously 
andsystrtnatidaliy  all  icriminal  acts  by  which  they  are  di- 
rectly injured.*'  That  they  a<A  in  conformity  with  this  policy, 
is  notorious.  They  have  not  only  their  corps  *of 'legal  ad- 
viser^'And  th^ir  local'  attorneys,  but  they  ke^p  a  force  of 
detectives  coiitinually  employed  in  ferreting  out  depredators 


«  ) 
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upon  their  righta,  and  assisting  the  public  authorities  in 
bringing  them  tp  justice.  No  law  and  no  public  policy  re- 
strains them  in  this  respect,  and  to  decide  that  they,  can 
never  be  held  to  a  proper  accountability  for  what  they  are 
constantly  doing,  would  simply  be  tp  endow  them  with  an 
additi<Hial  and  most  invidious  privilege. 

Assuming,  then,  that  a  railroad  corporation  may,  as  s^ich, 
institute  a  cjiminal  prosecution,  against  a  servant  who  is 
suspected  of  embezzling  it*  funds,  and  that  it  has  a  private 
and  particular  interest  in  making  such  prosecutions  effective, 
the  question  arises  as  to  the  character  of.  proof  required  to 
show  prima  facie  that  a  particular  prosecution  has  been  in; 
stituted  by  its  authority. 

For  this  purpose  we  do  not  consider  it  necessary  to  pro- 
duce a  resolution  of  its  board  of  directors.  It  is  absurd  to 
suppose  that  such  a  corporation  will  adopt  a  regulation  re- 
quiring its  dijectors  to  be  convened  every  time  a  clerk  is  to 
Ijc  arrested  for  embezzlement,  or  a  tramp  for  breaking  .into 
its  cars.  On  the  contrary,  it  is  only  reasonable  to  prcs-ume, 
in  the  absence  of  opposing  proof,  that  its  legal  advisers, 
acting  in  conjunction  with  such  of  its  ^servants  flnd  agents 
as  have  knowledge  of  the  facts,  'will  be*  authorized  to  insti- 
tute the  proper  proceedings  in  such,  cases.  '     *    . 

In  this  case  the  plaintiff  was  first  arrested  at  the  instance 
of  defendant's  general  superintendent.  The  original  com- 
plaint against  him  for  embezzlement  was  drawn  .by  its  local 
attorney  at  Winnemucca  and  verified  by  its  train-master. 
Tlie  president  of  the  company  was  consulted  and  several 
other  circumstances  concurred  to  show  that  the  prosecution 
was  the  act  of  the  corporation. 

But  it  is  not  on  account  of  the  first  prosecution  that  this 
action  is  brougbt.  Ricord  was  tried  and  acquitted  on  the 
firat  charge  of  embezzlement,  and  immediately  afterwards 
arrested  on  a  charge  of  grand  ^arQeny.  The  complaint  in 
that  case  was  drawn  by  the  same  attorney, ,  and  verified  by 
the  same  train-master,  wh^  drew  and  verified  the  original 
complaint  for  embezzlement.  The  committing  magistrate, 
after  e:^uniniiig  the  witnesses^  rofusedj  to  hold  plaintiff  to 
bail,    and    he    waa    released    from    custody.    ,  Immediately 

xev.  roi.'xx^.-i2r  •"■■■■    ••■■'•■     )•  ••• 
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thereafter  the  same  charge  of  larceny  was  laid  before  an- 
other justice  of  the  peace  of  the  same  county,  who,  after  a 
hearing,  committed  the  plaintiff  for  embezzlement.  He 
was  then  brought  before  the  district  judge  of  Humboldt 
county  on  habeas  corpus,  and  was  remanded  on  a  charge  of 
obtaining  money  by  false  pretenses.  He  next  sued  out  a 
writ  of  habeas  corpus  in  this  court,  and  after  a  hearing,  was 
remanded  on  the  warrant  of  the  justice  of  the  peace  for  em- 
bezzlement. (Ex  parte  Ricord,  11  Nev.  287.)  Subsequent- 
ly he  was  indicted  for  embezzlement,  and  pleaded  former 
acquittal,  which  plea  was  found  true  by  a  jury  impaneled  to 
try  the  issue.  He  then  commenced  this  action,  alleging 
that  the  defendant  maliciously,  and  without  probable  cause, 
procured  his  second  and  third  arrest,  and  his  second  in- 
dictment for  embezzlement,  well  knowing  that  he  had  been 
tried  and  acquitted  of  the  charge. 

Tlie  question  was,  therefore,  not  whether  the  defendant 
instituted  the  original  prosecution,  but  whether  it  instigated 
the  proceedings  subsequent  thereto. 

The  plaintiff's  testimony  on  this  point  showed  clearly  that 
although  the  second  complaint  (the  first  for  larceny)  was 
drawn  and  verified  by^  the  attorney  and  train-master  of  the 
defendant,  they  were  acting  solely  on  the  authority  and  in 
obedience  to  the  wishes  of  the  district  attorney  of  Humboldt 
county,  He  had  prosecuted  Ricord  under  the  indictment 
for  embezzlement,  and  was  satisfied  that  he  was  only  ac- 
quitted because,  under  the  law,  as  given  to  the  jury  in  the 
chaj;ge  of  the  court,  he  had  been  indicted  for  the  wrong 
offense.  Under  the  circumstances,  he  deemed  it  his  duty  to 
proaecute  him  for  larceny,  and  the  first  complaint,  in  which 
that  offense  was  charged,  was  drawn  and  verified  at  his  re- 
quest and  without  any  reference  to  or  consultation  with  any 
person  having  authority  to  act  for  the  defendant.  This  was 
very  clearly  shown,  and  if  the  motion  for  a  nonsuit  had 
been  made  with  reference  to  that  part  of  the  complaint, 
counting  upon  the  first  arrest  for  larceny,  it  should  have 
been  sustained  on  the  ground  that  the  defendant  did  not 
cause  that  arrest.  But  the  motion  was  general,  and  com- 
prehended all  the  causes  of  action  set  out  in  the  complaint. 
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and  there  "was  testimony  sufficient^  in  our  opinion,  to  show 
prima  facte  tbat  the  defendant  caused  the  third  arrest  and 
the  second  indictment 

It  was  shown  that,  after  the  discharge  of  the  plaintiff  on 
the  first  accusation  of  larceny,  defendant's  local  attorney  re- 
quested the  district  attorney  to  have  him  rearrested   and 
taken  before  another  magistrate;  that  the  district  attorney 
refused  to  do  so;  that  defendant's  attorney  thereupon  took 
one  of  its  locomotives  and  went  witii  its  train-master  and 
other  of  its  servants  to  Oolconda,  in  an  adjoining  township, 
where  the  second  charge  of  larceny  was  laid  before  an-- 
other  justice  of  the  peace,  who  issued  a  warrant  for  plaint^ 
ifPs  arrest;  and  afterwards  committed  him  for  erabesszle- 
ment    In  all  these  proceedings  the  track  and  trains  of  de- 
fendant were  freely  used,  and  there  seems  to  have  been  a 
perfect  understanding  and  active  co-operation  between  its 
attorney  and  all  its  local  agents  and  servants.     Afterwards 
one  of  its  general  attorneys  came  from  its  principal  office  in 
San  Francisco^  and  aided  the  prosectiting  oiBcers  of  this ' 
state  in  resisting  the  discharge  of  Bi(^rd  in  the  several  ha- 
beas  corpus  proceedings  instituted  in  his  behalf.     This  gen" 
eral  attorney  was  instructed  by  the  head  of  defendant's  '^de- 
partoient  of  justice"  to  go  to  WiimetnuGca  and  to  advise  and 
cooperate  with  its  local  attorney,  wko- had 'caused  plaintiffs 
arr^t    He,  in  obedience  to  theee  instructions,  opposed  tlie 
discharge  of  Ricord  in  the  district  court  atd  in  this  court, 
and  on  his  return  to  San  Francisco  charged  the  expenses  of  ' 
his  trip  to  the  defendajat,  and  he  testirfie^  tiiey  were  paid. 
In  view  of  these  facts,  the  court  wns  right  in*  refusing  to 
nonsuit  plaintiff  on  the  first  ground  of  the  motion*  ^ 

But  the  motion  should  have  been  suertained  on  the  second 
and  third  grounds. 

It  devolved  upon  the  plaintiff  to  show  aflfinnatively  that 
the  prosecution  was  malicious,  and  without  probable  oause; 
If  he  had  proved  want  of  probaUe  oaulM^,  that  would  have 
been  prima  fade  suffici^it.  to  show  maUce  also  (thoiiglriit 
would  not  have  been  a  necessary  presumpti<)n;)  ^  But  his  testi- 
mony^ so  far  from  showing  want  •  oi  probable  caus^,  showed 
affirmatively  that  there  ^s  probable  cunMk  * 
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We  have  seen  that  the  defendant  was  not  responsible  for 
the  second  arrest.  If  it  had  caused  that  arrest^  plaintiff's 
discharge  therefrom  might  have  been  some  evidence  of  want 
of  probable  .cauae  therefor ;  but  it  did  not  cause  that  arreBt. 
It  caused,  the  third  arrest^  and  supported  its  charge  with 
evidence  sufficient  to  procure  his  commitxpant  and  indict- 
ment for  embezzlement^  and  this  is  prima  facie  evidence 
of  the  existence  at  that  time  of  probable  cause.  The  plaint- 
iff, therefore,  in.  opening  his  ease,  supplied  affirmative  evi- 
dence of  a  fact  that  he  was  bound  to  disprove,  and  he  offered 
nothing  to  rebut  this  evidence.  He  did  not  prove  or  at- 
tempt, to  prove  that  the  defendant's  witnesses  testified  falsely 
before  the  committing  njiagistrate  or  the  grand  jury,  or  that 
they  suppressed  any  fact  tending  to  exculpate  him,  or  enti- 
tle him,  to  his. discharge,  nor  did  he  show  what  their  testi- 
moi'vwafl.  ■  , 

The  particular  fact  that  he  was  bound  to  prove,  in  view 
of  the  ^Ueigationa  of  hi?,  .complaint,,  and  of  his  admissions  on 
the  trial,  was,  that  defendant's  jt^ents  knew 'that  he  had  been 
acquitted  of  the  identical  eharge  upon  which  they  caused 
his  third-  arrest ;  ^nd  this  he  ujfcterly  failed. to  do. : 

He  seems  to  have  reUod  upon  the  fipding  of  .the  jury,  and 
the  judgment  of  the  court  on  his.  plea  .of  former  acquittaL 
But  that  judgment  was  jdiot  competent. evidence  against  the 
defendant  of  the  fact  determined. '  It  was  res.  irUer  alios  ada, 
and  did  not  even  prove  that  plaintiff  had  ever  b^eix  acquitted 
of  any  charge,  much  lefes  did  it.prove  that  .defendant  knew 
or  ought  to  have  known  the  facts  upon.  ;Which  the  verdict 
was  based*  It  was  competent  evidence  in  this-  case,  for  one 
purpose  only,  .wwi  that  was  to  show  that  the  prosecution 
for  which  defendaoxt  is  sued,  was.  at  an  ^d  before  this  ac- 
tion was  commenced.  It  devolved  upon  plaintiff  to  prove,, 
by  other  and  indep^^dctnt  evidence,  that  he  had  in  faet  been 
acquitted  of  the  charge  .upon  which  die£eudan.t  caused  him 
to.  be  prosecuted,  apd  that  the  defendap:t'a  agents  knew  the 
faets:  which,  established,  the  identity  of  the  offense.  This  h& 
failed  at. all  points -to:  do.;  - ».        ...... 

Xn^  the, first  .place,  .th^  isdxctznent.upoii  which  he  was  first 
tried  was  so  fatally  .4eie^ve.'thfit  it  FioiiMinot  have  avp- 
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ported  a  judgment  of  conviction.  It  wholly  failed  to  charge 
in  any  way  that  the  money  he  was  accused  of  embezzling 
had  been  intrusted  to  him  by  his  employer.  This  is  an 
essential  element  of  the  crime  of  embezzlement  (Oomp.  L. 
2380),  and  must  be  charged  in  some  iotm  to  inake  a  valid 
indictment.  We  held  in  Ex  parte  Ricord,  11*  Nev.  287,  that 
such  an  averment  would  be  supported  by  proof  that  the 
money  was  collected  by  authority  of  the  etnployer  from 
third  parties,  but  we  did  not  hold  that  the  allegation  could 
be  dispensed  with.  This  indictment  charges  that  Ricord 
was,  at,  etc.,  the  hired  clerk  of  the  Central  Pacific  Railroad 
Company,  and  that  then  and  there  he  was  intrusted  with 
money,  the  property  of  said  company;  but  non  constat  that 
he  may  not  have  been  intrusted  with  the  moiiey  by  third 
parties  without  any  authority  from  his  employer. 

This  being  so,  it  follows  that  the  plaintiff  was  not  in  legal 
jeopardy  on  his  first  trial,  and  that  the  verditit  and  judgment 
therein  did  not  support  his  plea  of  former  acquittal. 

But,  passing  over  this  point,  which  is  absolutely  fatal  to 
the  plaintiff's  case,  the  other  testimony,  as  to  the  "matters  in- 
vestigated on  his  first  trial,  tended  only  to  show  that  the  j 
second  indictment  was  for  a  distinct  offense.  '  It  showed  that  i 
the  prosecution  offered  testimony  tc^nding  to  prove  that  the 
plaintiff  had  collected  money  from  Levy  &  Co.,  on  the  fifth 
of  June,  and  had  never  accounted  for  it;  that  an  attempt                           '■ 
vas  then  made  to  prove  the  collection  of  money  from  N. 
Del  Banco  on  the  seventh  of  June,  and  that  this  testimony 
was  excluded  by  the  court  on'  the  objection  of  the  defendant                          \ 
(plaintiff  here),  because  it  was  proof  of  another  and  distinct 
offense.     In   other  words,   he   proved,   in  relation   to   this 
matter,  the  identical  state  of  facts  upon  which  we  held  in 
Ex  parte  Ricord  that  there  was  probable  cause  for  the  second 
prosecution. 

We  held  in  that  case,  that  if  a  clerk  by  authority  of  "his 
master  collects  one  bill  and  fraudulently  converts  the  money, 
one  offense  is  complete,  and  if  he  collects  another  bill  after 
the  first  conversion  and  then  fraudulently  converts  the  pro- 
ceeds, he  is  guilty  of  a  second  offense.  Here  the  •  plaintiff 
collected  money  of  Levy  on  the  fifth  of  June  and  of  Bel 


^^ 
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Banco  on  the  seventh.  It  was  certainly  possible  that  he 
might  have  conunitted  two  embezzlements,  and  the  fact  that 
the  court  held  that  the  collection  of  the  money  from.  Levy 
and  Del  Banco  could  not  be  proved  under  the  same  indict- 
ment, and  that  the  testimony  in  regard  to  the  collection 
from  Del  Banco  was  excluded  at  the  instance  of  this  plaint- 
iflp,  was  of  itself  sufficient  to  justify  the  defendant  in  insti- 
tuting another  prosecution  for  the  larceny  or  embezzlement 
of  the  Del  Banco  money.  Of  course,  the  objection  of  the 
plaintiff  to  Del  Banco's  testimony,  and  the  ruling  of  the 
court  thereon,  do  not  prove  the  fact  that  there  were  two 
offenses,  but  the  defendant  is  not  bound  to  prove  that  there 
were  in  fact  two  distinct  offenses.  It  is  absolved  unless  the 
plaintiff  proves  that  it  had  no  good  reason  to  suppose  he 
had  committed  two  offenses.  He  made  no  attempt  to  prove, 
and  there  is  no  pretense,  that  the  defendant  did  not  enter- 
tain a  well-founded  belief  that  he  had  embezzled  one  hun- 
dred and  forty  dollars,  collected  from  Levy  on  June  5,  and 
two  hundred  dollars  aijid  upwards  collected  of  Del  Banco  on 
June  7.  This  being  8;o,  we  repeat,  the  defendant  was  justi- 
fied by. his  objection  and  the  decision  of  the  district  court, 
in,  instituting  another  prosecution  for  the  larceny  or  em- 
bezzlement of  the  Del  Banco  money.  .  He  not  only  admited, 
but  cla^me^,  that  it  was  a  distinct  offense  from  that  for 
which  he  was  then  on  trial,  and  a  court  of  high  and  general 
jurisdiction,  with  full  knowledge  of  all  the  facts  then  in 
possession  of  the  defendant,  so  decided.  It  is  settled  law, 
that  advice,  of  covinsel,  after  a  full  disclosure  of  the  facts, 
justifies  the  institution  of  a  criminal  prosecution,  and  if  the 
advice  of  counsel, is  a  justification,  a  fortiori,  the  decision 
of  the  district  coi^rt  ought  to  be. 

The  fact  that  the  first  grand  jury  that  investigated  the 
charges  against  plaintiff  found  but  one  indictment  against 
him,  is  no  proof  that  .he  committed  but  one  offense,  and  the 
fact  that  Del. Banco,  as  well  as  Levy,  testified  before  that 
grand  jury,  is  no  proof  that  their  indictment  was  based  upon 
the  collection  of  the  Del  Banco  ratiier  than  the  Levy  money. 
In  short,  the  plaintiff  introduced  no  testimony  tending  to 
prove  that  he  had  been  acquitted  of  the  charge  upon  which 
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his  second  indictment  was  based,  and  for  this  reason  also 
the  motion  for  a  nonsuit  should  have  been  allowed. 

3.  The  court  erred  again  at  the  close  of  the  trial,  in  not 
instructing  the  jury  that  there  was  probable  cause  for  the 
prosecution.  Not  only  had  the  plaintiff  failed  signally  to 
show  a  want  of  probable  cause,  but  the  defendant  had  shown 
affirmatively  (what  it  was  not,  under  the  circumstances, 
called  upon  to  show),  that  it  had  acted  throughout  in  per- 
fect good  faith  under  the  advice  of  counsel,  and  the  decis- 
ion of  the  district  court  and  this  court,  that  there  was  good 
reason  to  charge  a  second  offense. 

4.  It  was  error  to  exclude  from  the  consideration  of  the 
jury,  the  proceedings  in  this  court  on  plaintiff's  application 
to  be  discharged  upon  habeas  corpus.  Our  judgment  in 
that  case  justified  the  defendant  in  procuring  the  second  in- 
dictment, unless  it  knew  some  material  fact  tending  to  ex- 
onerate the  plaintiff  that  was  not  disclosed  on  the  hearing 
in  this  court.  There  was  no  testimony  that  it  knew  any 
such  fact;  on  the  contrary,  the  defendant  offered  to  prove 
several  facts  not  disclosed  in  Ex  parte  Ricordj  the  only  ten- 
dency of  which  was  to  make  it$  justification  more  complete. 

5.  The  court  erred  in  excluding  evidence  of  facts  within 
the  knowledge  of  defendant  at  the  time  the  second  prosecu- 
tion was  instituted,  which  tended  to  show  that  plaintiff  .^yas 
actually  guilty  of  embezzling  the  money  collected  from  levy 
and  Del  Banco.  Every  time  evidence  of  this  character  \ya.s 
offered  it  was  met  by  the  objection  that  the  question  of 
Eieord's  actual  guilt  was  not  in  issue.  He  admitted  that  de- 
fendant had  good  reason  to  believe  that  he  had  embezzled 
the  money,  and  contended  that  the  only  question  in  the  case 
was,  whether  he  had  been  twice  indicted  for  the  same 
^^jffense.  It  is  true  the  defendant  could  in  no  event  have 
been  held  bound  to  prove  plaintiff's  actual  guilt.  The  most 
it  could  have  been  required  to  do  was  to  prove  that  there 
were  good  grounds  for  believing  him  guilty  of  two  offenses, 
but  it  was  no  ground  of  objection  to  testimony  having  this 
tendency,  that  it  had  a  still  stronger  tend^acy.  In  casea  of 
this  character,  testimony  tending  to  show  probable  cause 
will  often  necessarily  tend  to  prove  that  the  plaintiff  was 
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guilty  of  the  offense  of  which  he  was  acquitted,  bat  there  is 
no  reason  for  rejecting  it.  Under  one  line  of  decisions, 
indeed,  it  would  only  be  an  additional  reason  for  accepting 
it.     But  we  waive  tliat  point. 

If  this  plaintiff,  upon  another  trial,  succeeds  in  making 
out  a  prima  facie  case,  the  defendant  will  be  entitled  to 
prove  every  fact  within  the  knowledge  of  its  agents  at  Win- 
nemucca,  up  to  the  time  of  the  commencement  of  the  second 
prosecution,  which  tends  to  show  that  he  was  guilty  of  em- 
bezzlement. To  prove  two  offenses  it  must  prove  each,  and 
to  this  end  it  may  prove  all  about  the  circumstances  of  his 
leaving  Winnemucca  and  his  trip  to  Omaha,  what  money 
he  had  of  his  own,  what  money  he  spent  before  leaving, 
what  expenses  he  incurred  on  the  trip,  what  companions 
he  took  with  him,  what  charges  he  niade  and  omitted  to 
make  in  the  cash  books  of  defendant,  and  generally  every- 
thing that  defendant  could  have  proved  against  him  on  his 
trial,  if  it,  instead  of  the  state,  had'conducted  the  prosecu- 
tion. 

6.  There  were  some  instructions  erroneously  given  and 
refused,  but  we  need  not  notice  them  particularly.  There 
will  be  no  difficulty  in  any  future  trial  of  the  case  in  con- 
forming to  the  views  above  expressed. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 

Leonard^  J.,  having  been  of  counsel  for  plaintiff  at  a 
former  trial  in  the  district  court,  did  not  participate  in  the 
foregoing  decision. 


[No.    1021.1 

THE  STATE  OF  NEVADA,  Respondent,  v.  ON  GEE 

HOW,  Appellant. 

Opium  Act — Svfficibncx  of  Indictment — Mods  of  Using  Opium  not  Bs- 
SBNTiAL. — ^It  Is  the  intent  to  use  opium  that  givsa  character  to  the  act. 
The  mode  of  using  it  'n>y  amokltig  or  othenriM"  Is  uiwneiitlal.  and 
need  not  be  stated  In  the  indictment. 

IDIM. — ^The  Indictment  charged   that   the   defendant   "did   unlawfully   resort 


April,  1880.]  State  of  Xkvada  v.  0':n  Oee,  Hqw.  186 


Argument   for  Respondeni. 


to  a  room,  •  •  •  i^ept  to  be  used  by  persons  for  the  purpose  of  In- 
dnlging  in  the  use  of  opium,  *  •  •  and  then  and  there  so  kept  by 
some  person  or  persons  to  this'  girand  Jury  unknown,  for  tha  purpose  of 
indQlglng  In  the  use  of  opium  *  *  *  by  smoking  or  otherwise :  Bfld, 
that  the  words  "for  the  purpose  of  indulging  in  the  use  of  opium,'*  as 
they  occur  in  the  latter  part  of  the  indictment,  refer  to  defendantt  and 
charge  his  purpose. 
IDKM — PtACB  OF  RssoBT  UU8T  BB  ^DfcTBD. — ^Au  Indictment  tti^der  section  6 
of  the  opinm  act,  must  charge  the  defendant  with  going  to  a  house,  room, 
or  apartment  kept  "to  be  used  a|i  a  place  of  resort"  by  some  person  or 
persons  for  the  purpose  of  using  opium.  The  omission  of  the  words  "as 
a  place  of  resort:"    Hetd,  a  fatal  defeat. 

I 

Appeal  from  the  District  Oouijt  of  ^he  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  appear  in  the  opinion. 

W.  J.  Tuska,  and  Ki/rkpatrick  &  Stephens,  for  Appellant : 

I.  An  indictment  upon  the  statute  must  state  all  the  facts 
and  circumstances  which  constitute  the  statutory  offense,  so 
as  to  bring  the  accused  perfectly  witnin  the  provisions  of 
the  statute.  iWood  v.  People,  53  N.  Y.  511;  Peaple  v. 
Phipps.,  39  Cal.  326 ;  Chitty  Cr..  Law,  280;  1  Bish,  on  Pro<\ 
612,  613,  614,  616,  617;  Howel  v.  Commonwealth,  b  Gratt. 
664;  State  v.  McKenzie,  4^2  Maine,  39'2.;  State  v.  Ooie  wnd 
wife,  34  IS.  H.  510',  [State  v.  O'Bannon,  1  Bailey,  144^  ilfow 
V.  Staie,  6  Conn.  ^:  State  v.  MorBe^  1  Greene,  5Q3.) 

II.  The  indictment  must  be  direct  and  certain  as  to  the 
offense  charged,  and  the  particular  circumstances.,-  {People 
V.  Saviers,  14  Cal.'. 29 ;  ^  Chitty  Cr.  Law,  169,  170,"  171,  228, 
229,  230,  236 ;  Biggs  v.  People,  8  Barb.  54? ;  Siai^'v.  Bran- 
nan,  3  Xev.  238 ;  Murpliy  v.  State,  24  Miss.  590 ;  People  v. 
Davis,  4  Park.  Cr.  61 ;  Valentine's  case,  4  City  Hall  Eec.  33, 
U.)  ■  .        '    ' 

HI.  The  use  of  "or"  in  indictment,  fatal.  {PeopU  v. 
Gitkinson,  4  Park.  Cr.  26;  People  v.  Tomlinsqn,  S5  Cal. 
o03;  1  Bishop  Cr.  Pr.  191,  234,  333,. 334.) 

M.  A.  Murphy,  Attomey-G^i^ral,  for  Respondent: 

An  indictment  whict  adopts  the  words  of  the  statute 
is  well  formed.  (Stat.  1879,  121,  122.)  The  words  "or 
otherwise,"  as  used  in  this  indictment,  ^re  surplusage,  and 
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can  be  stricken  out,  and  the  indictment  still  be  sufficient  to 
charge  the  party  with  the  crime.     {Rex  v*  Wardle,  2  East's 
PL  of  the  Cr.  784,  785 ;  Brown  v.  Commonwealth,  8  Mass. 
.59;  SiaU  v.  Gilbert,  13  Vt  647-) 

By  the  Court,  Beatty,  C.  J. ; 

The  appellant  was  convicted  upon  an  indictment,  the 
material  portion  of  which  reads  as  follows : 

"That  the  said  On  Gee  How,  on  or  about  the  twentieth 
dAy  of  July,  a.  b.  1879,  and  before  the  finding. of  thie  in- 
dictment, at  the  county  of  Storey  aforesaid,  did  unlawfully 
resort  to  a  room  or  apartment  kept  to  be  used  by  persons 
for  the  purpose  of  indulging  in  the  use  of  opium,  or  a  prep- 
aration dontaini»g<  opium,  by  smokiajg  or  otherwise,  said 
room  or  apartment  being  situated  in  the  cellar  or  basement 
of  the  building  at  No,  4'  (a)  South  H  street,  in  the  city  of 
Virginia,  county  and  state  aforesaid,  and  tlien  and  there  so 
kept  by  somiB  person  c^  persons  to  this  grand  jury  unknown, 
for  \  the  purpose  of  indulging^  in  the  use  of  opiiim,  or  a 
preparation  containing  opiiim, .  by  ,  smoking  or  otherwise, 
contrary  to  the  form^"  etc. 

The  defendant  d^emurred,  to  this  indictment,  and  moved 
in  arrest  of  judgment  upon  various  grounds,  whicJi  were 
overruled  by  the  district  court;  and  now,  on  appeal  from 
the  judgnient,  he  relies  on  the  following  points: 

"(a)  That  the  words  'place  of  resort'  are  omitted  in  the 
description  of  the  premises  referred  to  in  the  indictment. 

"(b)  That  the  words  ^by  smoking  or  otherwise^  being  in 
disjunctive,  are  fatal. 

'     "(c)   That  no  purpose  or  intent  on  the  part  of  the  de- 
fendant is  alleged  in  the  indictment." 

The  second  and  third  of  these  points  (b  a,nd  c)  we  think 
are  unfounded.  The  words  "by  smoking  or  otherwise" 
are  wholly  unessential  and  may  be  rejected  as  surplusage. 
It  is  the  intent  to  use  opium  that  gives  character  to  the.  act 
The  mode  of  using  it  is  entirely  indifferent  and  need  not  be 
changed. 

The  purpose  of  the  defendant  is  charged  by  the'  words 
"for  the  purpose  of  indulging  in  the  use  of  opium,"  where 
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thej  occur  for  the  second  time  in  the  indictment  Where 
they  first  occtir  they  describe  the  purpose  for  which  the 
place  was  kept.  But  we  think  the  district  court  erred  in 
not  sustaining  i^^  demurrer  on  the  ftrst  ground  (a),    . 

The  only  object  of  the  law  upon  which  the  prosecution 
rests  (Stat.  1879,  121)  is  the  suppression  of  the  places 
commonly  known  as  opium  dens,  (State  ,y,*  AhSdrrij  decided 
at  January  ierto).  To  this  end  it  imposes  a  penalty  (Sec. 
6)  upon  the  patrons  tind  siipi!)orters  as  well  as  upon  the 
Jweepers  of  such,  places,  ,  To  smok^.  or  otberwisj^.  use  opium 
in  places  other  than  those  described :  in  the  statute,  or  to 
go  to  other  places  with  intent  to  rise  it  is  no  crime,  and 
therefore  it  is.  esaq^tia]!  that  an  indictment  under,  section  6 
of  the  act  should  charge 'th/e  defendant  with  going  to  the 
sort  of  place  defined  by  the  stattite;  that  is  to  say,  to  a 
house,  room,  or  .apartment  k.^pt"^*to  be'.used  as  a.  place  of 
resori"  by  some  pevsou:  ornperaons  for  the  purpose  of  using 

This  indictmehi  omits  the  word's  *^ds  a  place  of  resort," 
and  the  omission  is  sought  to  be  justified  upon  the  ground 
that  those  words  would  havie'aficl^d  nbthiiig'  Id  th^^meaning 
of  the  language  used.  •''. '^  ■ 

We  think,  however,  that  this  argument  is  based  upon  an 
erroneous  construction  of  'the  statute.'*  A  h6use  or  apart- 
ment kept  as  a  pla^e  of  resort  is  a  p|ace  for  the  entertain- 
ment of  persons  other  than  tte  inhabitants  or  occuptofe  of 
tiie  pT^ftnisfi^i^,  and  it 'ivaa'' only  such  :pi«ce6'tliat  the  legisla- 
ture had  in  view.  But  t!h&  plstm  described^  in  thie  indictment 
may,  for  anght  that  is  'al^ged^  faaTeibeeti  'kept  f ot  the  exclu- 
siire  use  of  'the  pen^nt^-  reading  >  therein/  <  Tiiis^  in 'our 
opinion,  was  a  fatal  deflect.- '  •*'     '  « *   •  ^   ■'■' ' «  ' '  ^    «.         . 

The  judgment'  ie  «vc»»ed,  arid  the- (^il«e  Teiianded^  i The 
distirict  court  will)  if  it'^seb  jn^piof^  euUihit  tte  oharge  to 
another  granH  ju^y%'    •  "^'  '^  -'    •.   *•'•  = 


...  '    ■•>   '»:'//  "...  .     'Mm    ;•    ;  :  r.,  n 
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[No.  1023  J 

THE  STATE  OF  NEVADA,  Kespondjent,  v.  WILLIAM 

PEAKCE,  Appeli^nt. 

Good  Chasactbb  of  Dbfbndant — How  Pbovkiv. — When  a  witness  is  can«d 
to  proye  tliio'tfood  character  of  the  defendAnt,  hit  testimony;  must  be  con- 
fined  to  tl)^  reputation  which  defendant  sustains  iir  tte  commanity  as  to 
the  particular  trait  of  character  at  issue. 

Crabactbb  of  Deceased  im  Cases  of  Ho&iidtDB^— WflEN  in  IsdVE. — ^Tbe 
character  of  the  deceased  can  only  be  brought  lo:  Issue  wtiere  the  cir- 
cumstances are  such  as  to  raise  a  douh^  whether  th^  homicide  was  com- 
mitted in  malice  or  was  prompted  by  the  instinct  of  self-preservation ; 
Meld,  upon  a  review  of  the  facts,  that  no  evidence  as  to  the  character 
of  the  deceased  weuAd  have  ;KMtlfie<l  defendant's  actioDt  or  had  ajny 
tendency  to. reduce  the  offense.  .     , 

ABGuiiENT  OF  COUNSEL — Obdsb  'of. — At  the  close  of  the  testimony  defend- 
ant offered  to  submit  the  case  without  argument ;  the  prosecution  ob- 
jected«  and  the  attorney^general  opened ,  Che  krase.  The  defendant's  at- 
torney theji  moved  to  submit  the  case.  The  court  denied  tht  motion. 
Defendant's  attorney  then  moved  the  court  to  require  the  Other  attor^ 
ney  for  the  state  to  argue  the  case  before  he  made  his-  argument.  Tlie 
court  denied  tt^  motion.  Thereupon  "defEBida&fi  ittitormey  argued  tiie 
case,  and  T.  H.  Wells,  attorney  for  the  state,  dosed  the  argument : 
Heldj  that  no  error  occurred  prejudicial  to  defendant. 


'  - . 


.  4^PPEAX.  from  the  District  Cour^  of.  the  Secopd  Judicial 
District,  Ormshy  County. 


!•'       > 


The  ^acts  appear  in  the  opinion. 


•.  t 


,  N.  Soderberg,  ior  Ap^n^U  ,     „    ,  ,     :   /         '    " 

L.  Thei  difltirict  ooi^rt!  erred  : in. excludi»Lg  .the.  ei^idenee 
offered  .on  behalf  of*  defendant  touching  hi^  geneiral.  di£poai:> 
tion  and'charaotet  forpeaee  tlnd  ^uietne&a.  Such  e^idenoe 
is  relevant  aind  imp€»rtant  in  all  criminal*  ca9te.  •  It  was  ad- 
missible in  favorem  vitce,  as  reflecting  upon,  the  pjrobability 
or  improbability  otf>  :th&  evidence  ^dduaedi  against  him,  nnd 
also  npdn  thia  truth. or  jEalsity^  of  hi$!  defe^se^"  (1  Taylor  on 
Ev.,  sec  325;  Reg.  v.  Rowton,  1  Whart,  Cfj.  Li,  ^c,  .636.) 

Defendant  was  not  limited  to  proving  what  people  may- 
have  said  of  him ;  but  was  entitled  to  show  his  character  from 
parties  with  whom  he  was  acquainted.  (Gandolfo  v.  State, 
11  Ohio  St.  114;  State  v.  Lee.  22  Minn,  407;  1  Phill,  on  Ev. 
177.) 
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The  te&timony  ig  to  go  to  the  jury  and  be  cdnsidered  by 
them  in '  connection  with   all  the'  other '  facts   «lnd  circum- ' 
stances;  and  if  they  beliete  the  accueed  tb^  be^giiihy,  they  ■ 
must  so  find,  notwithstanding  his  good   character.      {Har- 
rington V.  State,  19  Ohio  St.  264,  2«9;' People 't.  Ajshe/i^ 
CaL  288  \Lee  v,  /8f<aie,,2  Tex.  Ct  App.  X.l,&77); ;388  ;;iS?ot;^rT. 
People,  56.  K  Y.  (OIIJ;  XirfZer  v,  StaU,  54  iW.  400;  (i^c^rson^, 
v.Siaky.  50  41».  134;  Itoso^e's  Cr.  Xaw,  4t^i  A^tn.  e4.  ^6^,97.; 
Cancemi  y,  P^jopte,:16  N,.  Y.  501;  ^(tfe.v:^  Mejmf,  .5;  Jones  ; 
{KC.);66.)  .  ^,.,    ..        : 

II.  The  ooutt  erred  in  excluding  tdefendai^fs.  prgflfewd 
evidence  as  to  the  character  of  decearsed,  foa',  violence,  ,  The 
evidence  of  H^lsey^e  character  was  niftt^rjal,  an^  propjer  to 
explain  the  situation  oi  the  partiesr,.  apfl  their  acts  i^nd  d^iis 
at  the  tin>e  of  t^e  di^cij.ty.  It  was  part  oi.^thQ  Tes.,gs^6t(ie. 
{Mowroe  v.  Sttkte^  5  Ga.  85 ;  QuearifSiury  v.  I^tat(^j  .S.St^Wt  ^. 
Port.  308 ;  Keener  v.  S^tate,  18  Qa.  194; ;  Frani^Urh  v.  SM^j,^^,^ 
Ala.  14;.dpMt^  y,  5ia^d,-lllnd-  555;.;.iS^a^  v-.  IIici;8^  ^T.J'to. 
588;;/^a3me  v.  CoxMnonwmlth,  1  Metp,  (^^y;)  37P}/^^^^^  Y-  - 
3f(rf/Awjj,  78N..a5?30.".  >  //     ....    ;, 

IIL  IT^e  court, erred  in  its  rulings j relalijy^  to  tii^, manner, 
of  the  argument  to  tjiejury*  iCSit^t.  1861,  472,  5ec»  355|;: 
Slate  y.  Smith,  10  Nev;  106.).  \  •  /  ...  . 

J(.  A.  Murphy^,  Attorney-Genera|,  ;for .  J^esppndeijit;.    ,  .   ... 

I.  Evidence  of  good  character  mils t  lie  restricted  to  the 
traits  of  ichftracter  in  isstf e^  and  should  be  oonfimted  to  a  irear 
sonaWe  period  of  time  before  the  commission  of  the  offense  i  ^ 
for  wTiieh  tlie  party  is  on  trial.  (3  GreenL  Ev.,  aeca.  35,  2B.). •  J 
A  witne^  who  is  cftUed^to  testify  as' to'  a  defendant's  oharn 
acter  can  not- give  the  results  of  his  own  experience  ori 
observation:  iPTor  cam  he  express,  his-  own  opinion,  but. 
must  confine  himself  to  general  reputation.  (1  Whart.  Ev., 
sees.  49,  568  J  1  Whart.  Or.  Law  6S6;  Fisher?a  -  Dig.  Or.: 
Law,  573 ;  JZe^ViW  V.  JBotrton,  2  L.  &  O.  Gr.  Gases,  520.) 

II.  There  was  no  ^rror  committed  by.  the  tiourt  in  refus- 
ing to  hear  evidence' as  to  th6  character  of  the  deceased,  ke^- 
cause  it  was  no  part  of  the  res  gestae.  {OommoTweaUh  v.  Hiln 
Hard,  2  Gray,  294 ;  CommonweaUh  v:  Mdad,  12'  Id.  16^ ;  Wise 
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V.  State,  .^  KmAi  flW ; r  Stfite  v.  Tilly,  S.Jj^  li.  424;;  1 
voL;  Wbart.  Cr.  I,«wy  e^q.  641;' 3  GreenL  onEv.y  seo.  ^7; 
Heard  Leiadj.:Gr»  Cas;,,aivoi.,  355,.)  .  , 

By  the  Court,  Hawhey,  Jf..:       -:        :  j  .  . 

The  (iefefidim^,  iP^atee,  Vas  ^convicSed  o!f  •  murder  in-  the 
second  degr^fe,  f 6^  the  •  killing '  of  '  Saiiiuel ' Halfeey;'  i!t  Sweet- 
water, ih  Eiimeralda^  county,  oh  the  twenty-fourth  of  Novem- 
bei*,  1878,  'aiid' sentenced  to  the-  state  prison  foi^  a'  t^rm  of 
twenty  years. 

We  ar^  of'opiliion  thAt'the"  errors  assigned,  upon  'which 
appellant  seeks  a  revel*sal,  are  unt^nableJ  ' 

1.  The  cotn^t  did  nbt  err  in  ^xcludiiig  the  questions  asked 
of  the  witnesses,  Curran  and"  Wilson,  as  to  tbeii"  individual 
knowledge  of  the  good  character  and  disposition  of  the*  de- 
fendant for  p6ace  ahd  quietnes's^  There  was  'no'  offer  made 
to  prove  defendant's  gehferal  character  in  this  respect. 

The  rule  of  law^  applicable  to' this  ca«e,  requires  that 
when  a  witheiss  is^  cklled  Updn  to  prove  the  ^ood  charactel* 
of  the  defendant,  his  testimony  should  l>e  confined  to  the 
reputation' which  defendant  sustaihs  in  the'cbmfmunity  bs  to 
thd  partidtilar- trait  of  character  at  isstii.  Evidi^llee  of  de- 
fendant's character  means  evidence  of  his  gdneral  reputation. 
This  inquiry  is  usually  made  for  the  purpose  of  ascertain- 
ing the  tendency  and  disposition  of  the '  defendant's  mind 
with  vef^rence  to  the  probabilities  of  has  conuiaitliing,  or 
abstaining  from,  committing^  the  crime  ^cli^arged  against,  him^ 
The. proper) way. of  getting  at  this. disposition  of  hi^  miiid  ia 
by .  introducing,  evid&nee  of  his; general  (^airacter:  foanr^.ed 
on  his  general  reputaticm  in  the  ne^ighborhood  where  he 
lives.  Witnesses  who  aa-ei  acquainted  w4t^  thJ^.rep^tatiou 
are  permitted  to  give  negative  testion^ay  tp  the  effect  that 
they  halve  never  heard  defendant's  character  palled  in  ques- 
tion;  because,  as  has  been  frequently  said,  the  .mere  fact 
that  no  unfavorable  comments  were  evj^r,  jn^da  ageiin^t  him 
in  the  community  where  he  resides  and  i&  well  known,  would 
authorize  a  witness  t<»  say  that  his  general  charapter  was 
good.  Some  judges  huve  expressed  the  opinion, that  "the 
best  character  is  that  which  is  the  least;  talked  of,"     T^nt 
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witnesses  are  not,  as  a  general  rule,  authorized  to  give  the 
results  of  their  own  personal  experience  and  observation, 
formed  from  sources  not  common  to  the  acquaintances  of 
the  defendant,  and  having  no  reference  to  his  general  char- 
acter in  the  community. 

Taylor,  in  his  work  on  evidence,  says :  "The  inquiry  must 
be  confined  to  the  general  character  of  the  prisoner,  and 
must  not  condescend  to  particular  facts;  for,  although  the 
common  reputation  in  which  a  person  is  lield  in  society  may 
be  undeserved,  and  the  evidence  in  support  of  it  must,  from 
its  very  nature,  be  indefinite,  some  inference,  varying  in  de-. 
gree  according  to  circumstances,  may  stiD  fairly  ]be  ^rawn 
from  it;  since  it  is  not  probable  that  a  man  who  has  upi- 
fonnly  sustained-  a  character  for  l^ohesty  or  humanity  will 
forfeit  that  character  by  the  commission  of  a  dishonest  or 
cruel  act.  But  the  mere  proof  of  isolated  facts  can  afford 
no  such  presumption.  'Kone  are  all  evil,'  and ,  the  most; 
consummate  villain  i?iay.  be  able  to  prove  that  on  some  oc- 
casions he  ims  acted  with  humanity,  J^aimess,,  or  honor." 
(1  Taylor  on  Ev.,  sec.  326.) 

2.  The  form  of  the  question  asked  by  defendant's  coun; 
^\  relative  to  the  character  of  the  de^eased^  whetl^er  ^^e 
was  a  man  of  peaceable  ,and  quiet  disposition  of  mind,  or 
whether  he  was  a  quarrelsome^  violent,  or  4angerou8  man," 
wa«,  perhaps,  subject  to  the  saine  objection.  It  would  have, 
permitted  the  witness  to  answer  as  to  isolated  facts,  instead 
of  being  confined  to  his  character  as  known  to  the  defend- 
ant,  or  to  the .  community  at  large.  We  are,  however,  satis- 
fied, that  no  testimony  had  been  given  iii  the  case  which 
authorized  the  introduction  of  any  evidence  in  relation  to 
the  character  of  the  deceased.  The  character  of  the  de- 
c-eased can  only  be  brought  in  issue  where  the  circumstances 
are  such  as  to  raise  a  doubt  whether  the  homicide  was  com- 
mitted  in  malice  or  was  prompted. by  the  instinct  of  self- 
preservation.  It  may,  in  such  cases,  alwaya  be  inquired . 
into,  by  the  defendant,  for  the  purpose  of  enabling  the  jury 
to  determine  the  real  naotive  which  actuated  the  defendant,.. 
'^'T  the  reasonableness  of  his  fears  that,  his,  own  life  was  in 
danger.     Every  case  must,  in,  this  respect^jbe  gauged  with 
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reference  to  its  own  surroundings;  for,  as  is  stated  by 
Bishop :  "There  can  be  no  general  rule  on  the  subject  other 
than  the  one  which  rejects  the  evidence  of  character  and  of 
general  bad  conduct,  except  where  the  foundation  for  it  is 
specially  laid  in  the  facts,  real  or  assumed^  of  the  particu- 
lar case  *  *  *  A.  single  incident  of  apparently  trivial 
import  might  render  this  evidence  properly  admissible  in 
the  particular  instance,  while,  in  other  circumstances,  many 
such  incidents  might,  together,  fail  to  work  out  the  like  re 
suit.  In  this  nature  of  things,  the  evidence  must  fit  the  in- 
dividual case,  as  the  garments  fit  the  individual  back.''  (2 
Bish.  Cr.  Pr.,  sec.  629.) 

All  the  circumstances,  testified  tio  by  the  respective  wit- 
nesses, clearly  show  that  defendant  had  no  ground  whatever 
upon  which  to  base  any  reasonable  belief  that  he  was  in 
any  danger  of  his  life,  or  of  receiving  any  bodily  harm,  and 
that  he  did  not  act  imder  any  such  belief. 

The  homicide  occurred  at  a  public  house,  and  was  wit- 
nessed by  tal'f  a  dozen  or  more  person^.  The  deceased  had 
been  drinking  freely  and  was  somewhat  out  of  humor.  He 
and  others  were  in  the  bar-room,  and  had  been  playing  games 
of  dice  for  money.  The  defendant  was  winning,  and  the  de- 
ceased was  losing  at  the  game.  Deceased  accused  defend- 
ant of  charging  him  with  stealing  twenty-five  cents,  which 
defendant  denied.  Opprobrious  epithets  were  used  by  de- 
ceased. He  refused  to  drink  with  defendant,  and  during 
the  controversy  about  the  money  slapped  him  in  the  face. 
Defendant  threw  a  tumhler,  which  hit  deceased  in  the  face. 
Deceased  then,  in  the  language  of  one  of  the  witnesses, 
"walked  rather  slo\yly  and  retreated  toward  the  front  door/' 
and  went  out  oi  the  house,  .  remarking  to  defendant,  "I 
wonH  fight  you  in  your  own  house;  but  come  outside  and  Pll 
fight  you."  The  defendant — then  behind  the  counter  at  the 
bar — took  his  pistol  in  his  hand  and  started  towards  the 
front  door.  Lusignau,  one  of  the  persons  present  in  the 
room  caught  hold  of  him,  when  he  was  two  or  three  feet 
from  the  door,  and  tried  to  prevent  him  from  shooting.  Two 
shots  were  fired  bv  him  at  the  dieceased.  The  witnesses 
vary  in  their  testimony,  as  to  the  interval  between  the  shots, 
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from  two  seconds  to  five  minutes.  When  the  first  shot  was 
fired  the  deceased  was  outside  of  the  house,  and  distant  fif- 
teen or  twenty  feet  from  the  front  door,  and  walking  towards 
it.  Defendant  was  still  held  by  Lusignau  inside  of  the 
house,  three  feet  from  the  front  door.  This  shot  went 
through  the  door  and  struck  a  triangle  near  the  house.  De- 
fendant then  released  himself  from  Lusignau,  still  remain- 
ing at  the  same  place,  and  as  stated  by  one  of  the  witnesses, 
"he  rested  the  pistol  on  his  left  arm,  and' fired  with  the 
right  hand,''  and  aimed,  as  testified  to  by  all  the  witnesses, 
except  the  defendant,  deliberately  at  the  deceased, '  remark- 
ing, "I  '11  shoot  him,"  and  "Oh,  no,  I  won't  shoot !" 

At  the  time  of  the  second  shot  the  deceased  was  coming 
towards  the  front  door,  aiid  was  "so  near  the  door- jamb  that 
when  the  shot  was  fired  he  eased  himself  in  the  door  and 
fell."  The  deceased  had  not  exhibited  any  weapon  before 
or  at  the  time  of  thet  difficulty,  and  none  was  found  upon  his 
person.  , 

It  is  true  that  the  defendant,  testifying  in  his  own  behalf, 
stated  that  he  knew  deceased  had.  carried  a"  sheath-knife, 
and  that  at'  the  time  of  the  shooting  he  was  afraid  that 
deceased  would  cut  him  with  a  knife. 

If  he  had  stopped  with  this  declaration,  it  might  be  ad- 
mitted that  there  Would  have  been  ■  some  eTidence  in  the 
case  tending  to  show  that  the  qiiestion  of  deceased's  char- 
acter for  Tiolence  was  material,  in  order  to  explain  the  ac- 
tion of  defendant;  bat  he  did  not  pretend  that  he  fired  the 
shots  because  he' believed  that  be  was  in  danger.  On  the 
contrary,  he  expressly  declares  that  the  shots  were  fired  acci- 
dentally. "I  can  say  positively  that  both  shc^  were  not 
done  intentiotially  by  me.    Nary  shot,  sir!" 

It  is  apparent,  frotti  this  statement  of  the  facts,  that  no 
evidence  as  to  the  character  of  the  deceased,  whether  good 
or  bad,  would  have  justified  (or  explained)  defendant's  ao^ 
tion,  or  had  any  tendency  to  reduce  the  offense. 

3.  The  record  shows  that  at-  the  close  of  the  testimony 
defendant's  counsel  proposed  to  submit  the  case  to  the 
jury  without  argument.  The  prosecution  objected,  and  the 
attorney-general  opened  the  case  for  the  state.     At  the  close 
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of  this  argument,  "X.  Soderberg,  Esq.,  the  only  attorney 
for  the  defendant,  *  *  *  moved  the  court  to  submit 
said  cause  upon  the  testimony,  the  argument  for  the  prose- 
cution already  made,  and  instructions  to  the  jury.  The 
court  denied  the  motion,  and  defendant's  counsel  excepted. 
Thereupon  defendant's  counsel  moved  the  court  to  require 
Thomas  H.  Wells,  the  other  attorney  for  the  prosecution, 
to  proceed  to  argue  the  cause  to  the  jury  *  *  ♦  before 
any  argument  made  by  counsel  for  defendant,  with  the 
imderstanding  that  either  one  of  the  attorneys  for  the  state 
might  make  the  closing  argument  to  the  jury.  The  court 
denied  the  motion,  *  *  *  to  which  ruling  defendant 
duly  excepted.  Thereupon  said  counsel  for  defendant 
argued  the  case  on  the  part  of  the  defendant,  and  was  fol- 
lowed by  Thomas  H.  Wells,  Esq.,  who  made  the  closing 
argument  to  the  jury.'' 

There  was  no  error  prejudicial  to  defendant  in  these  rul- 
ings of  the  court.  (State  v.  Pearce,  8  Nev.  296;  State  v. 
Stewart,  9  Id.  121;  State  v.  Smith,  10  Id.  106.) 

The  judgment  of  the  district  court  is  aflSrmed, 

Beattt,  C.  J.,  concurring: 

In  ruling  upon  the  o£Fer  of  defendant's  counsel  to  submit 
the  cause  to  the  jury  upon  the  eridence,  the  opening  argur 
ment  of  the  attorney-general,  and  the  instructions  to  be 
given  to  the  jury,  and  in  holding  that  unless  counsel  for 
defendant  addressed  the  jury  before  a  further  argument  on 
the  part  of  the  state,  he  could  not  address  them  at  all,  the 
district  court  violated  the  rule  laid  down  in  State  v.  Smith 
10  Nev.  113,  and  if  the  error  in  these  rulings  had  been  tak^i 
advantage  of  in  a  proper  manner,  it  would,  in  my  opinion, 
have  necessitated  a  reversal  of  the  ease.  Counsel  for  de- 
fendant, if  he  thought  the  case  was  unfairly  or  insufficiently 
opened  by  the  attorney-general,  should  have  insisted  on  his 
oifer  to  submit  it  without  argument  on  his  part,  and  should 
have  positively  declined  to  make  an  argument  until  after 
the  argument  of  the  other  attorney  for  the  state.  Then,  if 
he  had  demanded  the  privilege  of  a  reply,  and  had  been  re- 
fused, the  action  of  the  court  would  have  entitled  him  to  a 


April,  1880.]         Thompson  r.  Powjri:iso.  195 


Pol&tfl  decided. 


reversal  of  the  judgment  But,  instead  of  pursuing  this 
course^  he  replied  to  the  attomey-geBerai,  and  this  entitled 
the  state  to  a  closing  argument. 

For  this  reason,  and  for  the  reasons  stated  by  Justice 
Hawley  in  diacusaing  the  other  asaignments  of  error,  I  con- 
cur in  the  order  of  affirmance. 


Leonabd,  J.,  concurring :    I  concur. 


WILLIAM  THOMPSON,  Appellant,  v.  C.  0.  POWN- 

IXG,  RPSPOJSDKNT. 

''     ,         .1    ••   .  .  1       . 
LiBBIr— PBOPB1ETOR8    OV    NKW8PAPKB«'<^.PBO0Ka»I9f€IS  .  IK    C0V]CP*^PilITII>B6BD 

CoaiMONiCATiONA — ^T|if  pttblic  hftT«  a  cigUt  to  know  wbat. takes  place  In 
a  oourt  id  Justice,  and  4inie(i8  tlie  rpuoceedlngs  are  nl  an  Immoral,  blas- 
Ikbemooflt  or  Indecent  cteracter^  or  accompanied  wAtii  defamatory  ob- 
■errations  or  oemments,  tbo  publication  la  prWUeged,:  Held,  that  the 
conrt  dSd  not  etr  An  cefi^inK  to  allow.  p^aJUt  tiff,  to  introduce  a.  copy,  of  bis 
complaint  aa  publlabed  in ,  detendant's  newapaper.   . 

iDtM — SuBSKQCJSKT  PoBLicATiQ^. — Th^  deXcndan)^  p^j^bli^hed  in  bia  newa- 
^per  this  article,:  "Tbe  B,eno  correspondent  of  tbe  Truckee  Republican 
ba4  the  following  concerning  our,  libel  suit:  'The  opinion  is  prevalent 
that  it  la  a  clear  caie  of  bulldosing  and  an  underhand  scheme  con- 
cocted by  Powning'8  enemies  to  ruin  him  financially :' "  H^ld,  that  it  was 
properly  excluded  as  evidence ;  that  it  did  not  come  within  the  rule 
which  permits  subsequent  publications  to  be  introduced  in  evidence  for 
the  purpose  of  showing  malice.     (]&eatty,  0.  ^.,  dlAsentlng.) 

iHJi — PLEADiNoa — ITBMS  OF  NEWS — Whkn  NO  JcsTiFiCATiox. — ProprletorB 
of  newspapers  are  not  entitled,  under  the  law,  to  claim  any  JusfificatioD 
in  publishing  items  of  news  or  detailing  occurring  events  that  are  libel- 
oas  in  their  character. 

Idem — ^loNonANcn  or  Pboprietobs  ko  Excusb. — Newspaper  proprietors  are 
not  to  be  released  from  any  liability  on  account  of  any  ignorance,  Inad- 
▼ertence,  or  thoughtlessness  on  their  part,  nor  for  matter  published  wlth- 
oat  their  knowledge  or  authority. 

iDtv— Rights  and  Pbivilbgbs  of  Newspapkb  Pbopbietobs — Same  as  In- 
dividuals.— Proprietors  of  newspapers  are  Tiable  for  what  they  publish 
in  the  same  manner  as  other  individuals,  and  are  subject  to  the  same 
rules,  rights,  and  privileges. 

iBiH— Plsaoixos — Evidence — Intent  and  Motive  of  Defendant — Ex- 
kmpulbt  PA>CAOsa.*^Defendant;  .in  his  answer,  admitted  the  publica- 
tion of  the  alleged  libelous  article :  but  averred  that  he  was  not  guilty 
of  any  m  si  Ice,  or  wrongful  misconduct :  HtH,  that  under  the  pleadini^ 
he  had  the  right  to  show  the  circumstances  under  which  the  publication 
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was  made,  and  to  introduce  any  evidence  which  tended  to  throw  any 
light  iipon  his  intent  itnd  Motive,  not  in  mitigation  of  the  actuai  damages 
sustained  by  plaintiff,  but  as  tendlttg  to  repel  malice  and  to  mitigate  ex- 
emplary damages. 

Action  fob.Libel; — What  must  be  Ssown, — In  order  to  maintain  this  spe- 
cies of  action,  it  Is  necessary  that  there  should  be  malice  in  the  defendant 
and  an  injury  to  the  plaintiff^,  and  that  the  words  of  the  article  should 
be  untrue. 

Idem — Presumption  of  Malice. — The  law  always  presumes  that  in  the  pub- 
lication of  an  article  which  is  libelous  upon  its  face,  it  was  published 
with  malicious  Intent      •         ' 

Idem — ^Actdal  Damages — Pecuniaby  Loss. — Held,  that  under  the  findings 
of  the  Jury,  the  plaintiff  was  entitled  to  actual  damages,  that  is,  com- 
pensation for  the  injury  he  had  received  by  reason  of  the  libelous  publi- 
cation, to  which  might  be  added  any  pecuniary  loss,  if  any,  sustained  by 
him,  independent  of  the  motive  of  iatint  with  which  the  publication  was 

Idem — ETxpenses  and  Costs. — Held,  that  t^e  plaintiff.  In  actions  of  this  kind, 
is  not  always  entitled'  to  recover  the  exi^enses  and  costs  that  may  have 
been  incurred  by  the  prosecution  of  his  suit  from  the  simple  fact  that  he 
IB  eiitltle4l  to  a  verdict  tn  his'  f aver. .  ^ 

IbBM— KoHTNAL  DAMAGES. — Whei^  tlMVe  is  no  Ill-will  or  maUce  on  tbe  part 
of  thie  defendant,  no  special  damage  actual  injuir,  or  precunUny  loss, 
alleged  or' proven,  thie  jury  may  find  a  rerAlct  for  only  nominal  damages. 

Instbuctions  CAtcruLATED'  TO  MiSLCA»  8HOT7LD  BE  RVFUSED. — An  Instruc- 
tion which  is  calculated  to  teitAfeid  the  Jut^  shMld  be  refused. 

Idem — Need  not  be  Repeated. — The  actton  6f  the  court  in  refusing  certain 
instructfons  ^ust^ined,  upon  the  ground  that  the  principles  embodied 
therein  were  given,  in  Isubst^ce,  in  other  instructions. 

Whbtheb  Abticle  is  Libelous,  when  a  Question  of  Pact. — When  the 
language  of  the  article  complained  of  is  susceptible  of  different  construc- 
tions, it  should  be  submitted  to  the  Jury  as  A  question  of  fact,  whether 
it  was  libelous  or  not. 

Instbuction  T9A7  Publication  was  not  Pbivileged,  Erboneouslt  R»- 
rusBO. — The  court  refused  to  instruct  the  Jury  that  "in  this  case  the 
defendant  does  not  plead  nor  rely  on  the  truth  of  the  matter  complained 
of,  and  I  charge  you,  as  a  matter  oif  law,  that  the  publication  complained 
of  is  not  privileged,  therefore  there  is  no  legal  excuse  or  defense  set  up 
by  the  defendant:"     Held,  error. 

Instructions  Foreign  to  the,  Issues  should  be  Refused. — Where  the 
question,  whether  tbe  alleged  libelous  article  was  or  was  not  privileged, 
was  foreign  to  the  issues  raised  by,  the  pleadings  and  proofs :  Held,  that 
the  instructions  given  upon,  this,  point,  although  containing  abstract 
principles  of  law  that  might  be  correct  in  certain  cases,  were  not  appli- 
cable to  the  facts  of  this  case,  were  qalculated  to  mislead  the  Jury,  and 
ought  to  have  been  refused. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County.     , 
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The  facts  are  stated  in  the  opmion. 

C.  8.  Varian,  for  Appellant : 

I.  For  the  publication  of  a  defamatory  libel  the  law  gives 
an  action  and  permits  but  two  defenses:  the  truth  of  the 
libel  and  that  it  was  privileged.  For  the  purpose  of  main- 
taining the  action  in  the  absence  of  legal  excuse,  the  law 
infers  malice,  and  only  allows  proof  or  pleading  relative  to 
actual  malice,  or  bad  intent,  in  mitigation  of  primitive  as 
distinguished  from  compensatory  damages.  {Bush  v.  Prosr 
^r.  11  IS.  Y.  366 ;  Wilson  v.  Noonan,  35  Wis.  321.) 

II.  Whatever  is  relied  upon  as  a  defense  must  be  pleaded. 
(Civ.  Pr.  Act,  sec.  63 ;  BusJvv,  Prosser,  11  JT.  Y.  349.;  Ben- 
neit  V.  Matthews,  64  Barb.  410;  Wilson  v.  Fitch,  41  Cal. 
363.) 

III.  It  is  no  circumstance  in  mitigation  that  the  libel 
was  committed  by  a  correspondent.  j^TalbuUv.  Clark,  2 
M.  &  Eob.  312 ;  "Sanford  v.  :Bennett^  24  N.  Y.  20 ;  Town- 
shend  Slander  and  Libel,  sec.  '211j-».  8 ;  'Stxcte  v.'  Butrrvan, 
15  La.  Ann^  166.)  Nor  is 'it  any  answier,  even  in  nfiitigation^ 
to  say  the  libel  was  published  ai  a  mattefr  of  news.  (Town- 
^hend  on  Libel,  439,  sec.  252  ?  SheckeU  v.  Jackson,  10  Gush. 
:V) :  Davison  v.  Duncan,  J.Ml. •&  BL  231.)  i 

IV.  When  a  publicaticm'of  &  t defamatory' libel  ^lippears, 
and  no  legal  exenseis  chditied  on  shown,  O^denee  in  miti- 
gation is  cola&iied  to  rebuttal  of  ^xprees!  mallc^^  and  conse- 
quently in  such  case  the  inquiry  isneici^asarily  directed  only 
10  the  motive  or  intent  cf  the  defenddnt.'  ^ 

V.  Repetition  of  the  defamatory  matter  ie  admissible  for 
'he  purpose  of  showing  malice.  (Towns,  sees.  395-394; 
Fryv.  Betmeit,2SJ[.  Y.  8^;  Whart-  Ev.,  toI.  1,  sec.  25; 
yanDerveerv.  Sutphin;,  5  Ohio  St.  293.) 

VI.  The  publication  of  plaintifi's  complaint  was  not  privi- 
leged. (Stiles  V.  Nokes,  1  East,  493 ;  Hoate  v.  Siherlock, 
9  C.  B.  20 ;  Rex  v.  OarUle^  3  B.  &  Aid;  167 ;  Ryalls  x.  Leader, 
1  Law  Rep.  (x.)  298;  1  Stark,  on  SJander,  263;  Stanley  v. 
^ebh,  4  Sand.  21;  Clement  v,  Lewis,  S  Brod.  &  Bing,  297.) 

Vn.  The  testimony  of  the  defendant  as  to  the  circum- 
stances under  which  the  libelous  article,  was  published,  ivas 
improper,   and   ought   to   have   been   rejected,   because   not 
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pleaded.  (Civ.  Pr.  Act.  sec.  63;  Wilson  v.  Fitch,  41  Cal. 
380.)  It  was  also  error  to  allow  defendant  to  testify  that 
he  did  not  intend  to  injure  plaintiflF.  (Wilson  v.  Noonan,  35 
Wis.  323;  10  B.  &  C.  472 ;  3  Id.  584;  10  Eng.  C.  L.  B.  79.) 
The  evidence  was  insufficient  to  justify  the  special  finding 
against  malice. 

VIII.  It  was  the  duty  of  the  court  to  declare  the  article 
libelous.  (Lewis  v.  Chapman,  16  N.  Y.  371;  Pitiock  w 
O'Neill  63  Pa!  St.  253;  S.  C,  3  Am.  Rep.  546;  Snyder  v. 
Andrews,  6  Barb.  43 ;  Sanderson  v.  Caldwell,  45  K.  Y.  401.) 
The  facts  being  uncontroverted,  it  is  a  matter  of  law  whether 
a  publication  is  privileged.  Towns,  sec.  288,  p.  484;  Dar- 
hy  v.  Ousely,  1  Hurl.  &  is".  1;  W^^'f^^^'n,  v.  Ash,  13  C.  B. 
836;  Wilson  V.  Noonan,,2S  ^^is.  106.) 

JB.  M.  Clarke,  also  for  Appellant 

Lewis, <&  Deal,  for  Respondent: 

I.  The  verdict  is  s(ustaiaed  by  the  evidence.  Malice  is 
an  essential  elemeat  toaustaizi  thB  action  of  libel.  (Stuh 
Y.  Prosser^  li'^,  Y.  367;  Lewis  v.  Chapman,  16  Id.  372; 
Maitland  v.  Qoldney,  2  East,  426 ;  OammonweaUh  v.  Glapp, 
4  Mass.  163;  15  Pick '339;  Towns,  on  Slander,  186.) 

XL  The  mitigating  diroumstanees  offered  by  plaintiff 
were  properly  admitted  as  tending  to  repel  malice,  and  in 
mitigation  q£  damages*  (Sedg.  on  Dam.  686;  Beed  v.  Bias, 
8  Watts  &  Sarg.  189;  Grwy  v.  Walemum,  40  Ilk.  522; 
Reeder  v.  Purdy,  41  Id.  279 ;  Towns,  on  Libel,  414 ;  Wilson 
V.  Noonan,  35  Wis.  322 ;  State  v.  Harrington,  12  Nev.  125 ; 
53  Ind.  420.) 

III.  The.  jury  found  there  was  no  malice,  and  as  no  ac- 
tual damage  was  shown,  the  verdict  for  one  dollar  was  in 
etrict  accordance  with  the  decided  cases.  (Towns.  289,  note 
3;  Folkard's  Stark.  391,  647.) 

IV.  There  was  no  showing  that  plaintiff  had  expended 
any  costs  in  vindicating  his  diaraoter,  not  was  there  any 
claim  made  by  the  plaintiff  that  he  was  ehtitled  to  the  re- 
covery of  any  such  costs.  But  in  any  event  the  jury  had 
no  right  to  take  that  matter  into  consideration  in  making 
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up  the  verdict.  (Towns,  on  slander,  289,  and  note  2,535 ; 
Eichs  V.  Foster,  13  Barb.  663;  Folkard's  Stark,  on  Slander, 
739.) 

V.  The  court  did  not  err  in  excluding  the  published  com- 
plaint. It  was  a  matter  occurring  after  suit  brought. 
[Keenholts  v.  Becker,  3  Denio,  346 ;  Frazier  v.  McClosky,  60 
X.  Y.  337;  Towns,  on  Slander,  395,  and  note.)  The  publi- 
cation was  privileged,  and  therefore  not  admissible  for  any 
purpose.     (Towns.  229,  and  note,  399.) 

VT.  Independent  words  or  libels,  which  m^y  themselves 
be  the  foundation  of  an  action,  can  not  be  admitted  even  for 
the  purpose  of  establishing  malice.  {Howard  v.  Sexton,  4  N. 
Y.  157;  Root  v.  Lowndes,  6  Hill  (^T.  Y.),  518;  De  Fries  v. 
Davis,  7  C.  &  P.  112;  Frazier  v.  McCloshy,  60  K  Y.  337.) 

VII.  The  court  properly  submitted  the  question  of  fact, 
whether  the  article  complained  of  was  libelous  or  not,  to 
the  jury.  (Towns,  on  Slander,  281.)  The  instructions 
given  by  the  court  were  correct.  The  exception  to  the 
charge  of  the  court,  not  being  specific,  can  not  be  con- 
sidered by  this  court.  When  the  charge  contains  several 
propositions,  and  an  exception  is  taken  to  the  charge  gen- 
erally, if  either  proposition  be  sound,  the  exception  will  be 
unavailing.  {Kluender  v.  Lynch,  4  Keyes,  361;  3  Wait's 
Practice,  205.) 

1  '  * 

Fm.  Cain,  also  for  Bespondent. 
By  the  Court,  Hawley,  J. : 

This  is  an  action  of  libel  brought  by  plaintiff  to  recover 
ten  thousand  dollars  damage  claimed  to  have  been  sus- 
tained by  him  on  account  of  the  alleged  malicious  publica- 
tion by  defendant,  in  the  Beno  Statse  Journal,  of  an  article 
keaded  "Carson  Correspondence."  The  portion  of  the 
article  complained  of  reads  as  follows : 

"The  town  talk  is  the  tongue-lashing  of  Deacon  Parkin- 
sou  on  Washoe's  ex-senator  Thompson.  The  reverend 
gentleman  denounces  him  as  a  scoundrel  and  other  choice 
^ithets,  and  even  insinuated  that  the  eK-senator  had  sold 
potatoes  and  the  sacks  contained  bullion  from  Ball's  mill, 
many  years  since;  that  the  ex-senator,  for  a  consideration, 
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voted  against  his  own  resolution  on  fares  and  freights  four 
years  since,  and  many  other  sweet  reflections  on  the  gen- 
tleman.'' 

The  answer  admits  the  publication  of  the  article;  denies 
''that  the  same  was  either  slanderous,  malicious,  or  defama- 
tory;" alleges  that  "  defendant  is  not  guilty  of  the  malice 
and  wrongful  misconduct"  laid  to  his  charge;  denies  "that 
the  plaintiff  was  greatly,  or  at  all,  injured  in  his  good  name 
or  fame,  or  been  brought  into  public  scandal,  infamy,  or 
disgrace,  or  that  he  has  suffered  any  damages  whatever  by 
reason  thereof;"  alleges  that  the  matters  therein  set  forth 
"were  reported  to  him  as  having  actually  taken  place,"  and 
were  published  "as  a  matter  of  public  news  and  occurring 
events,  and  not  from  any  motive  of  malice  towards  plaintiff." 

The  jury  found  a  special  verdict  that  the  defendant  was 
not  actuated  by  any  malice  towards  the  plaintiff  in  the  pub- 
lication of  the  alleged  libel,  and  a  general  verdict  in  favor  of 
plaintiff  for  one  dollar  damages. 

This  appeal  is  taken  by  plaintiff  from  the  judgment  and 
from  the  order  of  the  court  denying  his  motion  for  a  new 
trial. 

The  plaintiff,  to  make  out  his  case,  offered  in  evidence 
the  full  text  of  the  publication  as  it  appeared  in  defendant's 
newspaper;  also,  an  editorial,  which  appeared  after  the 
commencement  of  this  suit,  headed;  "The  Journal  Libel 
Suit,"  which  re^ds  as  follows : 

"We  have  something  on  hand  for  which  we  did  not  bar- 
gain. It  is  a  libel  suit  in  which  the  plaintiff  claims  ten 
thousand  dollars  damages.  Had  a  thunderbolt  fallen  from 
heaven  Tind  struck  us,  we  could  not  have  been  more  surprised 
than  when  Sheriff  Lamb  served  ns  with  a  copy  of  the  sum- 
mons and  complaint  in  an  action  against  us  for  libel  com- 
menced by  Hon.  William  Thompson.  We  publish  in  an- 
other column  the  full  text  of  the  complaint  for  the  information 
of  the  public.  We  herewith  reprint  the  'false,  libelous, 
defamatory  matter'  complained  of." 

(Here  follows  the  portion  of  the  article  alluded  to:) 

"The  above  appeared  in  the  Journal  and  was  a  portion 
of  a  letter  headed,  'Carson  Correspondence,'  and  was  pub- 


April,  1880.]        Thompsoi^  v.  Pownit^o.  201 


Opinion  of  the  Court — Hawlcy,  J. 


lished  simply  as  a  matter  of  gossip-  Of  its  truth  or  falsity 
we  know  nothing;  but  to  the  best  of  our  infonnation  and 
belief  there  is  nothing  in  it.  It  crept  into  the  paper  under 
these  circumstances,  we  attaching  no  particular  importance 
to  it.  We  have  no  disposition  to  libel  any  man,  and  cer- 
tainly we  know  nothing  of  Mr.  Thompson's  character  that 
would  cause  us  to  willfully  and  maliciously  attempt  to  injure 
him  in  the  estimation  of  the  public.  If  Mr.  Thompson  had 
any  idea  that  the  paragraph  in  question  had  any  tendency 
to  do  him  any  injury  whatever,  a  simple  request  from  him 
would  have  secured  from  us  the  publication  of  any  explana- 
tion he  could  have  wished  to  make  in  regard  to  the  matter.  It 
is  safe  to  say  that  any  man  who  read  the  paragraph  never 
paid  any  more  attention  to  it.^' 

Plaintiff  then  offered  to  introduce  and  read  in  evidence  a 
copy  of  the  complaint  and  head  notes,  as  published  in  de- 
fendant's paper,  for  the  purpose  of  showing  a  repetition  of 
the  libelous  matter;  to  show  actual  malice  and  to  aggravate 
die  damages. 

The  head  notes  were:  '^Ten  Thousand  Dollars.'*  "The 
•Toumars  First  Libel  Suit."  "Hon.  William  Thompson  the 
Plaintiff."  "Full  Text  of  the  Complaint."  Then  follows 
a  copy  of  the  complaint  The  court  refused  to  admit  this 
testimony. 

The  plaintiff  then  introduced  and  read  in  evidence  all  the 
article  taken  from  the  Truckee  Eepublican,  as  published  in 
defendant's  paper,  except  the  sentence  we  have  italicized, 
which  was  excluded  by  the  court. 

The  article  and  heading  thereto  reads  as  follows : 

'^THAT  LIBEL  SUIT. 

''The  Reno  correspondent  of  the  Truckee  Eepublican 
has  the  following  concerning  our  libel  suit : 

"  'The  opimon  is  prevalent  that  it  is  a  clear  case  of  bulldos- 
ing,  and  an  underhanded  scheme  concocted  hy  Powning*s  ene- 
mes  to  ruin  him  financially, 

"  The  article  is  nothing  but  a  vague  rumor,  and  was 
bitten  by  the  Carson  correspondent  as  a  piece  of  gossip  at 
Jhe  capital,  with  no  intention  to  slander  anyone.  The  hon- 
'^•rable  gentleman  estimates  his  grievance,  loss  of  character, 
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and  other  injurie?  sustained  from  the  publication  of  the 
article,  at  ten  thousand  dollars.  (Outsiders  think  it  worth 
about  fifteen  cents.)  The  complaint,  which  was  published, 
is  more  damaging  to  Thompson's  integritj^  than  the  original 
article.  Of  course  he  thinks  he  is  the  most  abused  man  in 
the  county,  and  nothing  but  a  trial,  and  him  paying  the 
r-osts  of  suit,  will  satisfy  him.'  " 

The  defendant  was  allowed  to  testify,  in  his  own  behalf, 
that  his  relations  with  the  plaintiff  were  pleasant;  that  they 
belonged  to  the  same  political  party;  that  he  had  supported 
plaintiff  as  a  candidate  for  public  office ;  that  he  had  no  ill- 
will  or  malice  against  the  plaintiff,  and  that  he  did  not  in- 
tend to  injure  him  by  the  publication.  His  reason  for  pub- 
lishing the  article  from  the  Truckee  Republican  was  simply 
to  show  a  ratification  of  the  public  sentiment,  and  to  defend 
the  reputation  of  his  own  paper.  His  testimony  as  to  the 
surrounding  circumstances  attending  the  publication  of  the 
alleged  libelous  article,  was  substantially  to  the  same  effect 
as  the  editorial  concerning  the  suit.  It  was  published  in- 
advertently as  a  matter  of  gossip,  without  his  knowing,  or 
inquiring,  whether.it  w^as  true  or  false.  It  was  considered 
as  a  sort  of  joke  that  nobody  would  pay  any  attention  to, 
etc. 

These  facts,  in  connection  with  the  action  of  the  court  in 
giving  and  refusing  certain  instructions,  substantially  pre- 
sent all  the  circumstances  attending  the  trial  of  this  case 
necessary  to  be  considered  in  deciding  the  various  legal 
points  that  have  been  elaborately  and  ably  discussed  by  the 
respective  counsel.  Before  entering  into  any  discussion  of 
the  specific  rulings  of  the  court,  it  is  proper  to  state  that 
there  is  some  diversity  of  opinion  to  be  found  in  the  decided* 
cases,  upon  the  important  questions  involved  in  this  appeal. 
It  is  often  difficult,  if  not  impossible,  to  lay  down  a  general 
rule  that  would  be  applicable  to  all  cases  upon  this  subject. 
We  shall  therefore  endeavor,  in  deciding  the  various  and 
vexed  questions,  to  declare  the  rule  which,  in  our  opinion, 
is  applicable  to  the  facts  of  this  case,  is  based  upon  sub- 
stantial reason,  and  best  calculated  to  promote  the  ends  of 
justice,  without  any  special  reference  to  the  conflicting  au- 
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thorities;  for  it  may  be^  ais  waa*  said  by  the  snjjreme  court 
of  Michigan,  that  "the  attempt  to- itraoe  thii  line  of  mere  au- 
thority through  the  maze  of  hostile  flecisioAs,  woiild  be  calcu- 
lated only  to  confuse  and  lead  the  mind  astray  from  the  real 
principles  of  justice  involTOd  i-n  it,  and  cottld  serve  no  use- 
ful end/'    {Hvdson  v,  Dale,  19  Mich.  .&8i )    1 

1.  Did  the  court  err  in  refusing  to  allow  plaintifT  to  intro- 
duce in  evidence  the  publication  of  the  copy,  of  plain  tiffs 
complaint?    We  think  not      '  i 

A  fair  and  impartial  account- of  i  the  proceedings  in  a  court 
of  justice  is,  as  a  general  rulcy  a  justifiable  jpublication.  Pro* 
prietors  of  newspapers  are  not  to  be  punished  foiJ  publish- 
ing a  fair,  full,  and  true  report  of  judicial  proceedings,  ex- 
cept upon  actual  proof  or  malice  in!  making  the  report.  The 
reason  for  this  rule  is,  that  iiie*  pisrblic  have  a  right  to  know 
what  takes  place  in  a  court  of  justice,  anid  unless  the  pro- 
ceedings are  of  an  immloiial;  blasphemous,  or  iiidecent  char- 
acter, or  accompanied  with  defamatory  observations  or 
comments,  the  publication  is  privileged.  (Ryalls  v.  Leader, 
1  Ex.  L,  R  298;  Wason  v.  W<Uter/4:  L.  Ri  Q.  Bi  82;  Ddv* 
ism  V-  Duncan,  7  E.  &  B.  231;  FoV'h4s  y;  Jdhman,  11  R 
Mon.  48 ;  Sarmders  v.  Bm:ter,  6  Heisk.-  382 ;  Bianley  v;  Webb, 
4  Sandf.  26;  Ackerman  v.  Jones,  S7  N.  Y.  54;  Johnscn  v. 
Brown,  13  West  Va.  112,  181 ;  Coofey's  Oonst.  Lim.  448 ; 
Townshend  on  Slander  and  tibel,  sees.  221,  229.) 

Preliminary  proceedings  which  are  purely  ex  parte  m 
their  nature  do  not  come  within  this  rule,  because  they  have 
a  tendency  to  prejudge  those  whom  the  law  still  presumes 
to  be  innocent,  and  to  poison  the  source  of  justice.  (Go- 
uHe  Company  v.  Timberlahe,  10  Ohio  St.  648;  Kelley  r. 
Lafitte,  28  La.  An.  485 ;  Cooley  on  Torte,  210,  and  authori- 
ties there  cited. 

Without  further  specification  it  is  enough  to  say  that  the 
facts  of  this  case  do  not  bring  it  within  any  of  the  recog- 
nized exceptions  to  the  general  rule. 

The  head  notes  contain  no  words  that  could,  by  any  sort 
of  construction,  be  deemed  malicious,  or  defamatory.  It 
is  apparent  that  the  plaintiff  was  not  iniured  by  their  rejec- 
tion. 
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2,  Did  the  court  err  m  excluding  any  part  of  the  article 
copied  from  the  Truckee  Bepublican  ? 

The  worda  excluded  do  not  in  our  opinion,  come  within 
the  rule  which  permits'  subsequent  publications  to  be  intro- 
duced in  evidence  for  the  purpose  of  showing  malice,  as 
announced  in  Townahend  on.  Libel,  sec.  3&4,  cited  by  ap- 
pellant's counsel.  The  language  did  not  tend  to  explain 
any  ambiguity  in  the  matter  declared  upon.  It  was  not  of 
like  import;  nor  did  it  tend  to  indicate  the  motive,  temper, 
or  disposition  of  the  defendant  in  publishing  the  article 
complained  of.  .  It  contained  a  charge  of  an  entirely  differ- 
ent  nature.  It  was  not  admissible  for  the  purpose  of  prov- 
ing malice,  or  for  ady  other  purpose.  (Howard. v.  Sexton, 
4  K  Y.  169;  Townshend  on  libel,  sec.  892.) 

3.  Did  the  court  err  in  admitting  defendant's  testimony, 
under  the  pleadings  ? 

Is  the  verdict  of  the  jury  sustained  by  the  evidence  t 

These  questiona  pneaent  the  most  important  points  argued 
by  counsel,  and  are  ^  intimately  blended  as  to  be  properly 
considered  together,  '  Our  statute  provides  that, .in  an  ao- 
ti)on  for  libel  or  slander,  ^'the  defendant  may,  in  his  an- 
swer, allege  both  the  truth  of  the  matter  charged  as  defam- 
atory, and  any  .  mitigating  circumetances  to  reduoe  the 
amount  of  damages,  and,  whether  he  prove  the  justification 
or  not,  he  may  give  in  evidence  the  mitigating  circum- 
etances."    (Civ.  Pr.  Act,  see.  63.) 

As  the  anewer  of  the  defendant  did  not.  put  in  issue  the 
question,  whether  the  article  was  true^  or  whether  it  was 
privileged,  appellant  claims  that  all  the  testimony  offered 
by  defendant,  tending  to  rebut  the  presumption  of  malice, 
and  to  mitigate  the  damages,  was  improperj^y  admitted. 

Under  the  rule  which  prevailed  in  many  of  the  states 
prior  to  the  adoption  of  statutes  siniilar  to  ours,  it  was  held 
that  no  evidence  in  mitigation  of  damages  could  be  given 
when  a  justification  was  pleaded.  Proof  tending  to  estab- 
lish the  truth  of  the  libel  was  admissible  under  a  plea  of 
justification;  but  if  tlie  proof  fell  short  of  a  complete  jus- 
tification^ it. could  not  be. received  in  mitigation  of  damages. 
The  plea  of  justification,  if  not  proven,  was  considered  an 
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aggravation  of  damages.  It  was  <}eemed  condiisire  evi- 
dence of  malice,  and  the  defendtitifc  '\vi&  p'recluded  from 
proving  that  the  publication  was  mkd^  in  the  boneSt  belief 
that  it  was  true,  and  without  any  inaliee.  It  was  also  held 
in  some  of  the  states  following,  or  pretending  to  fdlow,  the 
rule  announced  in  Underwood  v.  Paths,  2  Strange,  1200, 
that  if  the  defendant  did  not  plead  the  truth  of  the  libel  as 
a  defense,  he  cotild  not,  under  the  general  isstre,  prove  the 
^ords  to  be  true  in  mitigation  of  d)amiages.  * 

To  avoid  the  injustice  and  obviate  the  hardships  arising 
imdcr  these  rules,  as  applied  in  many  cases>  the  legislature 
in  several  states,  enacted  a  law  simikir  to  the  etatuie  under 
consideration,  so  as  to  enable  the  defendant  not  only  to 
show,  if  he  could,  the  truth  of  the  artifele  published  in  jus* 
tication  and  defense  of  the  action,  btlt'  if  his  testimony 
did  not  march  tip  to  the  full  pl-oof  of  a-domplete  justifica- 
tion, he  might  give  in  evidence  the  mitigating  circumstances 
which  tended  to  rebut 'the'  pl'esuraption' of  inali<ik  (Van 
Derveer  v.  Sutphin,  5  Ohio  St  299 ;  ffiwoft  v.  Dalt,  19  Mich.' 
29;  Bush  v.  Prosser,  11  N.  Y.  Si-tyRmmdy  v;  Eolhom,  16- 
Wis.  458;  WtZsdn'v.  Noon(m\9h  let.  Vily  Wilson  y.  Fitch, 
41  Cat  364.)  .      ' 

Since  the  adoption  of  the  code,  the- courts  hav^  generally 
held  that  the  defendant  may  prote,  in  mitigation  of  dam* 
ages,  facts  and  crircumstances  t^^hich  disprote  malice,  al- 
though they  tefrid  to  establish' the  trath  of  the  defamatory 
charge,  without  any  allegation  in  the  answer  that  the  charge 
is  true.  This  question,  however,- is  not  presented  by  the 
facts  of  this  case.  The  tea(tim6ny  introduced  upbn  the  part 
of  the  defendiant  did  not  tend,  in  the  slightest  degree,  to 
establish  the  truth  of  the  defamatory  charge.  It  was  not 
offered  for  any  TOch  ptopose.  t'he  t>nly  issues' raised  by 
the  answer  were:  whether  the  article  was  libelous;  whether 
defendant  was  actuated  by  any  malice  in  publishing  it,  and 
whether  plaintiff  had  suffered  any  injury.  Upon  these  issues 
the  defendant's  testimony  was  clearly  admissible. 

In  Wilson  V.  ifo&nari,  suprd,  the  answer  of  the  defendant 
consisted  only  of  a  getieral  denial  of  each  and  etery  allega* 
tion  of  the  complaint.     Iii'  delivdriiig  the  opinion  of  the 
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court,  Dixon,  C.  J.,  said;  "Th^t  where  the  purpose  is  to 
disprove  malice  (by  which  we  mean  bad  or  wicked  motive, 
or  intent)  by  direct  evidence,  as  by  the  testimony  of  the 
party  himself,  showijogor  tending. to  show  the  nouTCxistence 
of  the  fact,  there  the  absence  of  malicC)  thus  proved,  or 
offered  to  be,  as  a  mitigating  circumstance,  need  not  be 
pleaded  pthejcwise  than  by  the  general  issue.  *  *  * 
So  far  as  wicked  motive  or  bad  intent  is,  or  may  be,  relied 
upon  as  a  ground  for  enhancing  the  damages  against  the  de- 
fendant, so  far  the  defendant  may  meet  and  rebut  the  fact 
hj  direct  evidence  to  the  contrary,  without  special  allega- 
tion in  his  answer;  though  if , (Collateral  facts  and  circum- 
stances be  relied  upon  to  $how  the  absence  of  such  motive 
or  intent,  they  must  be  pleaded.  Such  seems,  to  be  the  fair 
and  reasonable  interpretation  of,  thef,  statute,  and  the  raean-^ 
ing  which  must  be  ascribed  to  the  words  v  mitigating .  <dr- 
<cumstances,' as  used  in  it." 

The  collateral  facts,  averred. in  the.  answer  and  testified 
to  by  the  defetdant,  th^t  the  article  was  reported  by  a  cor- 
itespondent  and  li^as  pul^lished  as  a  matter  of  news,  without 
any  intention  to  injure  the  plaintiff,  did  not  tend  to  justify 
the  publication.  Proprietors  of  newspapers  are  n,ot  entitled, 
under  the  law,;to^elaim  ^ny  justification  in  publishing  items 
of  news  or.  detailing,  occurring,  events  that  are  libelous  in 
their  character,  whether  fiimished  by  correspondents,  re- 
ported by  other  persons,;  op  copied  from  other  newspapers. 
(TalbuU  v.  Clark,  2  Mood- &  Rob.  .312;  State  r.  Butnian, 
15  La,  An.  1%^  I  Ferret  v.  New  Orleans  Tinted,  26  Id.  170; 
Stmford  V.  BfinneK24:  K  Y.  2.7 ;  Cooley  on  Torts,  209,  219.) 
They  furnish  items  of  news  and  editorials  at  their  own  risk. 
They  are  responsible  for  whatever  appear?  in  their  paper. 
They  are  not  to  be  released  from  any  liability  on  account  of 
any  ignorance,  inadvertence,  or  thoughtlessness  on  their 
part,  nor.  for  matter,  published  without  their  knowledge  or 
authority.  {Durm  v*  Hall,  1  Ind.  84=4 ;  Buckley  v.  Knapp^ 
48  Mo.  159 ;  Storey  v,  Wallace^  .60  111.  51 ;  Moore  v.  Steven- 
son, 27  Conn.  27,  Cooley  on  Torts,  supra.)'  Tiey  axe  liable 
for  what  they  publish  in  th^  aapae  manner  as  other  indi- 
viduals,  and  are  9nbj^t   to  the   same   rules,   rights^   and 


April,  1880.]         Thompson  v.  Powj^iisra.  207 


Opinion  of  the  Court — ^Hawley,  J. 


privileges.  They  have  the  right  to  publish  the  truth,  but 
no  right  to  publish  a  falsehood  to  the  injury  of  others. 
{Sheckell  v.  Jackson,  10  Cush.  25 ;  Towns,  on  Libel,  sec. 
,252;  Cooley's  Const.  Lim.  453-456.) 

If  the  proprietor  of  a  newspaper,  to  quote  the  language 
of  Keelson,  C.  J.,  in  Hotchhiss  v.  OUphant,  2  Hill,  514-, 
"chooses  to  become  the  indorser  and  retailer  of  private 
scandal,  without  taking  the  trouble  of  inquiring  into  the 
truth  of  what  he  publishes,  there  is  no  ground  for  complaint, 
if  the  law,  which  is  as  studious  to  protect  the  character  as 
the  property  of  the  citizen,  holds  him  to  this  responsibility. 
The  rule  is  not  only  jiist  and  wise  in  itself,  but  it  steadily 
and  inflexibly  adhered  to  and  applied  by  courts  and  juries, 
will  greatly  tend  to  the ,  promotion  of  truth,,  good  morals, 
and  common  decency  on  the  part  of  the  press,  by  inculcat- 
ing caution  and  inquiry  into' the  truth  of  charges  against 
private  character  before  they  are  published  and  circulated 
throughout  the  community." 

The  testimony  of  the  defendant,  in  his  own  behalf,  was 
an  admission  that  he  was  not  justified  iii  publishing  the 
article  complained  of,  and,  if  libelous,  that  he  was  liable  in 
damages  for  the  wrbngful  act.  But  he  had  the  right  to 
show  the  circumstances  under  which  the  publication  was 
made,  and  to  introduce,  any  evidence  which  tended  to  throw" 
any  \ig)a.t  upon  his  intent  and  motive,  not  in  mitigation  of 
the  actual  damages  sustained  by  plaintiff,  but  as  tending  to 
repel  malice  and  to  mitigate  exeniiplary  damages.  (Reed  v. 
Bias,  8  Watts  &  Serg.  190;  Robinson  vV  Rupert,  Ir?  Pa. 
St.  524;  Prentiss  v.  SJiaw,  56  Me:  427;  Shilling  r.  Carson, 
27  Md.  1*86 ;  Gray'  v.  Waterman,  40  111.  522 ;  Donnelly  v. 
Harris,  41  Id.  126 ;  Storey  v.  Early,  86  Id.  463 ;  2  Greenl.  on 
Ev.,  sec.  275.) 

In  order  to  maintain  this  species  of  action,  it  is  necessary 
that  there  should  be  malice  in  the  defendant,  and  an  irijurj' 
to  the  plaintiff,  and  that  the  w6rds'of  the  article  should  be 
untrue.  (Maiiland  v.  Goldney,  2  lEast,.426.)  .Malice  is  es- 
sential to  every  action  for  libel.  (Lewis  v.  Chapman,  16 
X.  T.  372.)  Without  some  words  of  caution  or  explana- 
tion, the  terms  malice  or  malicious,  as  used. in  defining  libel 
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or  slander,  are  .liable  to  mislead  courts  as  well  as  juries. 
As  frequently  used  they  only  mean  that  the  libelous  publi- 
cation was  made  without  legal  excuse.  (Cooley  on  Torts, 
219.)  It  is,  therefore,  important,  in  the  consideration  of 
the  question  of  malice,  to  keep  in  view  the  fact,  as  is  well 
expressed  by  Shaw,  C.  J.,  in  Commonwealth  v.  SnelUng, 
that  "it  is  not  necessary,  to  render  an  act  malicious,  that 
the  party  be  actuated  by  a  feeling  of  hatred  or  ill-will 
towards  the  individual,  or  that  he  entertain  and  pursue  any 
general  bad  purpose  or  design.  On  the  contrary,  he  may 
be  actuated  by  a  general  good  purpose,  and  have  a  real  amd 
sincere  desire  to  bring  about  a  reformation  of  manners; 
but  if,  in  pursuing  that  design,  he  willfully  inflicts  a  wrong 
on  others,  which  is  not  warranted  by  law,  such  act  is  mali- 
cious." (15  Pick.  340.)  The  law  always  presumes  that  in 
the  publication  of  an  article  which  is  libelous  upon  its 
face,  it  was  published  with  malicious  intent.  The  law  does 
not  impute .  malice  not  existing  in  fact,  but  presumes  a 
malicious  motive  for  making  a  charge  which  is  both  false 
and  injurious!,  when  no  other  motive  appears.  In  such 
cases  it  is  unnecessary  for  the  plaintiff,  to  entitle  him  to 
recover,  to  introduce  any  evidence  from  which  malice  may 
be  inferred  other  than  the  libelous  article.  {Darby  v. 
OiLsely,  1  il.  ,&  N,  1;  Lewis  v.  Chapman,  supra;  True  v. 
Plumley,  36  Me.  479;  Wihon  v.  Noonari,  supra;  White  v. 
Nicholls,  3  How.  (U.  S.)  266;  Koscoe  Or.  Ev.'  679;  2 
Greenl.  on  Ev*,  sec.  418.) 

But  if  the  article  is  ambiguous,  or  the  intentions  of  the 
publisher  left  doubtful,  it  is  proper  for  the  plaintiff  to  ad- 
duce any  evidence  which  tends  to  show  that  the  defendant 
was  actuated  by  express  malice  in  order  to  enhance  the 
damages.  {Push  v,  Prosser,  supra;  Huson  v.  Dale,  supra; 
Fry  V.  Bennett,  28  N.  Y.  328 ;  Jellison  v.  Goodwin,  43  Me. 
289 ;  Towns,  on  Libel,  sec.  392.) 

The  presence  or  absence  of  what  the  books  denominate 
express  malice  is  often  an  important  factor  to  be  considered 
by  the  jury  in  arriving  at  the  amount  of  damages  that  a 
party  may  be  entitled  to  recover.  {Saunders  v.  Baxter,  6 
Heisk.  386,  and  other  authorities  previously  cited.) 
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In  this  case  the  plaintiff  introduced  te^inHony  tending  to 
show  actual  or  express  malice  upon  the  part  of  the  defend- 
ant The  defendant  introduced  testimony  tending  to  prove 
that  he  was  not  actuated  by  any  malice  whatever.  It  was 
the  legitimate  province  of  the  jury  to  determine  this  dis- 
puted question.  It  is  enough  for  us  to  say  that  the  evidence 
is,  in  our  opinion,  sufficient  to  sustain  the  special  verdict 
in  defendant's  favor.  There  being  then,  ill  the  opinion  of  the 
jury,  no  express  malice  or  ill-will  upon  the  part  of  the  de- 
fendant, and  the  article  being  considered  libelous,  th-e  only 
remaining  question  to  be  determined  was  as  to  the  amount 
of  damages  that  plaintiff  was  entitled  to  recover. 

The  plaintiff  was  entitled  to  actual  damages,  that  is,  com- 
pensation for  the  injury  he  had  received  by  reason  of' the  li- 
belous publication,  to  which  might  be  added  any  pecuniary 
loss,  if  any,  sustained  by  him,  independent  of  the  motive  or 
intent  with  which  the  publication  was  made.  "Damages,^' 
says  Greenleaf,  "  are  given  as  a  compensation,  recompense, 
or  satisfaction  to  the  plaintiff  for  an  injury  actually  received 
by  him  from  the  defendant.  They  should  be  precisrfy  com- 
mensurate with  the  injury."  (2  Greenl.  on  Ev.,  sec.  258.) 
The  damages  to  be  considered  must  be  the  necessary,  natu- 
ral, and  proximate  consequence  of  the  act  complained  of. 
(2  Greenl.  on  Ev.,  sec.  256;  Townshend  on  Libel j  sec.  109.) 
Appellant  contends  that  the  verdict  can  not  be  sustained, 
because  the  expense  and  cost  of  plaintiff  in  vindidating  his 
character  were  not  considered  by  the  jury.  It  is  undoubt- 
edly the  duty  of  the  court,  whenever  requested  so  to  do,  to 
instruct  the  jury  as  to  the  rules  and  principles  which  should 
govern  them  in  fixing  the  amount  of  damages  in  any  given 
case.  But  the  truth  is,  that  from  the  very  nature  of  the 
action,  the  amount  is  to  be  determined  by  the  jury  as  a 
question  of  fact,  due  regard  being  had  to  till  the  surround- 
ing circumstances. 

If  plaintiff's  counsel  believed  that  the  eji^jienses  aiiid  costs 
of  vindicating  his  client's  chafactier  were  a  necessary  element 
for  the  jury  to  consider  in  ^warding  compensatory  damages, 
he  ought  to  .have  asked  the  court  to  so  instruct  the  jury. 
Xo  instructions  were  asted  for  upon  this'  point.     There  is 
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nothiog  in  any  of  the  instructions  given  which  prohibited 
the  jury  from  considering  that  question.  It  therefore 
necessarily  follows  that  unless  these  expenses  and  costs  are 
always  to  be  allowed  when  the  verdict  is  in  plaintiff's  favor, 
he  is  not,  upon  this  ground,  entitled  to  a  new  trial. 

We  have  examined  the  authorities  cited  in  Townshend  on 
Libel,  sec.  i8&,,  axd  Stark,  on  Sland.  739,  referred  to  by 
counsel ;  also,  Finney  v.  Smith,  31  Ohio  St.  529,  and  others, 
which  bear  more  or  less  upon  this  subject.  Our  conclusion 
is,  that  the  plaintiff,  in  actions  of  this  kind,  is  not  always 
entitled  to  recover  the  expenses  and  costs  that  may  have 
been  incurred  by  the  prosecution  of  his  suit  from  the  simple 
fact  that  he  is  entitled  to  a  verdict  in  his  favor.  If  the 
jury  believed  that  the  plaintiff  was  compelled  to  bring  this 
action  in  order  to  vindicate  his  character,  then  they  might 
have  given  him  substantial  damages,  w:hich  would  have  cov- 
ered the  expenses  and  carried  the  costs.  But^  on  the  other 
hand,  if  the  jury  believed  from  the  evidence,  as  the  verdict 
intimates,  that  it  was  not  necessary  so  to  do^  and  that  the 
publication  of  the  article  did  not,  in  fact,  injure  the  plaintiff 
in  his  busineBs,  good  name,  fame,  credit,  or  reputation,  or 
expose  him  to  public  hatred,  contempt,  or  ridicule,  and 
that  he  had  suffered  no  pecuniary  loss,  they  had  the  right 
to  find  only  nominal,  damages. 

In  this  connection  it  must  be  remembered  that  the  plaint- 
iff did  not  allege  or  attempt  to  prove  any  special  damage, 
injury,  or  pecuniary  loss. 

Where  there  is  no  ill-will  or  malice  on  the  part  of  the  de- 
fendant, no  special  damages,  actual  injury  or  pecuniary 
loss,  alleged,  or  proven,  the  jury  may  find  a  verdict  for 
only  nominal  damages.  (Wakelin  v.  Morris,  2  F.  &  F.  26; 
Rwndell  v.  Butler,  10  Wend.  H9 ;  Dobard  v.  Nunez,  6  La. 
An.  294;  Flint  v.  Clark,  13  Conn.  369 ;  Stark,  on  Sland.,  sees. 
391,  647;  Townshend  on  Libel,  sees.  198,  289.) 

4.  Did  the  court  err  in  giving  pr  refusing  any  of  the  in- 
structions asked  by  the  respective  parties,  or  given  by  the 
court  of  its  own  motion  ? 

The  record  presents  all  the  instructions  given  or  refused 
by  the  couxt.. ..  They  are  quite  .numerous,  and  cover  almost 
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eyerj  -conceivable  p?'9po8iti9»  relating-  to  th^  ]|aw.  of  libel. 
In  general  t^rms,  it  may  be  said  th^t  all-of  the  instructions 
given  by  the  cpurtj  except  as  hereinafter  specified,  when 
considered  as  a  ,whole^  are  substantially  correct. 

The  charge  of  the  court  of  its  own  motion^  to  which  ob- 
jection is-made^.is  certainly  subject  to  criticism. 

After  informing  the.  Jury,  as  to  tlie  definition  of  a  libel, 
the  court  proceeded  a^  follows:  "If  jou  find  that  the  de- 
fendant was  not  actuated  by  any- m^ilice: in  making  the.pub- 
licationy  and:thAt  the:  same  does  not  constitute  a  libel,  as 
above  defined,  and  that  plaintiff  has  sustained  jio  pecuniary 
loss  or  damage,  then  the  jury  must  find  for. the  defendant." 

2fow,  i^  the  ai:ticle  w^q  not  libelous  .and  w$3  not  piibiisljed 
maliciously^  defendant  was  entitled  to  a,  verdict  in  his  favor, 
regardless  of  lany  question  of  injury^  losja,  or  damage  o^n  the 
part  of  plaintid^ ,  and  th^  court. erred  .in  adding,  "arid  that 
plaintiff  has  sustained  no  pecuniary  loss-  or  damage/'  Tliis 
error,  however^  ijpestead  of  beijig. prejudicial  to  the  plaintiff, 
as  claimed  by. his  rcounsjel,  is  injurioiis  to  the  defendant,  as 
it  introduced  a  false  quantity  (in  thi^  connection j)  into  the 
calculation  a&  to  his  right  Jto  recover  a  verdict. 

There  is  ^piathi^.in  this  pharge  of  th^  court,  nor  in  any 
of  the  instructions  given,  which  ;would  lead  the  jury  to  be- 
lieve that  they  ii^ight  fiixd  a  verdict  for  defendant  simply  be- 
cause the  plaintiff  had  suffered  i^^  pecuniary  loss,  ajid  the 
question  whether  or  not  such  an  instruction  woul4  be  proper, 
is  not  pre^en,t^4  Vj.  -^P  reppird  in  this  C|4S€t.  , 

The  statement  in  instruction  No.  ,9^  a^ked  by  plaintiff, 
that  the .  def endftnit  "adrUoitted  all  the  extraneous  matter,  al- 
leged in  the  ^mplaint,V  is  too  bro^df.  It  was  cjaloulated  to 
mislead  the  jury,  and  was. therefore  properly  refused.  > 

The  action  of  the  court,  in  refusing  to  gjve  instruction^  4 
and  18,  is  sustained  upoA'thcgrojand  thftt  the  principles 
embodied  therein,  were  given,  in  ^ubstance^  in  other  instruc- 
tioDs  asked  by  the  plaii?itiff,  to  wit:  ip,  instructiqns  2,  ..t,  9. 
16,  and  21.  ^he  eleventh  i^istructip^, reads  as  follows:  "I 
instruct  you  that  the  foljovsring  portion  of  the  article  com- 
plained of  by  plaintiff,,/^  p.^  Hhatf  tt^Cf  ^-senator,  for  a,  con- 
fideration,  vote^.  j^fkinst  his ,  own  r.f 8ol]:^tian  on  fares  and 


212  Thompson  v,  PowniM.  [Sup.  Ct. 


Opinion  of  the  Court — Hawiey,  J. 


freights  four  years  since/  is,  under  the  admissions  in  this 
case,  false  and  without  legal  excuse ;  that  it  in  a  defamatory 
libel,  and  its  publication  is  not  privileged,  and  the  plaintiff 
is  entitled  to  recover  damages  he  has  sustained  by  reason 
of  its  publication  by  the  defendant/* 

This  instruction  was  refused  b/  the  court  upon  the  ground 
that,  ''the  language  is  susceptible  of  more  than  oile  interpre- 
tation ;  and  therefore  the  question,  whether  it  is  defamatory 
and  libelous,  is  one  for  the  jury  to  determine.^' 

If  the  language  was  unambiguous,  it  woiild  have  been  the 
province  of  the  court  to  determine  its  construction,  and  to 
instruct  the  jury  whether  or  not^  upon  its  face,  it  was  action- 
able per  se;  but  can  it  be  said  that  the  language  is  entirely 
free  from  doubt  ?  Certainly  the  *  inference  is  very  strong 
that  the  ex-senator  is  charged  with  votiiig  in  his'  official  ca- 
pacity as  a  state  senator;  but  is  not*  the  language  susceptible 
of  another  and  different  meaning?  '  Might  it  not  be  con- 
strued to  mean  that  he  cast  such  h,  vote  in  a  political  cau- 
cus, or  in  some  meeting  or  convention,  having  no  relation 
whatever  to  his  official  duties  as  a  state  senator!  If  the 
language  is  susceptible  of  differei;it  constructions,  it  was 
properly  submitted  to  the  jury,  as  a  question  of  fact,  whether 
it  was  libelous  or  not  {Sfiydet  V.  Andrews,  6  BaTb.  43 ; 
Sanderson  v,  Caldwell,  45  K  Y.  398 ;  Cldrkd  v.  Pitch,  41 
Cal.  480;.  Van  Vactor  v.  WaZArwp/46  Id.  124;  Townshend  on 
Libel  sees.  281,  384.) 

We  are  of  opinion  that  the  court  did  not  err  in  refusing 
to  give  this  instru^tio'n.  .  •    *•■ 

A  majority  of  the  court  are  of  opinion  that  the  court  erred 
in  refusing  to  give  the  seventeenth  instruction  asked  by 
plaintiff,  and  in  giving  the  third  and  fourth  instructions 
asked  by  defendant 

These  instructions  read  as  follows?: 

Seventeenth.  "In  this  case  the  defendant  does  not  plead 
nor  rely  on  the  truth  of  the  matter  complained' of,  and  I 
charcre  you,  as  a  matter  of  law,  that  the  pilblicktion  com- 
plained of  is  not  privileged ;  therefore,  there  is  no  legsil  ex- 
cuse or  defi^iise  set  up  by  the  defendant." 

3.  "Comment^  and  criti(iisms  on'  the  chat^6fer-6f  public 
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men  are  allowable  if  Epf  znade  maliciously.  If,  therefore, 
70U  find  that  th^  plaiijitiff  was.  eiigaged  in  politics,  ai^d  seek- 
ing public  position^  and  the  ^article  in  question,  was  pubr 
lished  simply  to  .give  the  people  ijiformation  as  to;  the 
standing  and  qualification  of  the.  plaintiff,  and  not  with  a 
malicious  intention  pf  injuring,  the  plaintiff,  then  your  ver- 
dict must  be  for  the  defendant." 

4.  "A  publicatipn  fairly  made  by.  a  person  in  the  dia- 
charge  of  some  public  ,duty,  whetjier, legal  or  moral,  or  in 
the  conduct  of  his  own  affairs,  in  matters  where  his  interest 
is  concerned,  comes  within  the  class  of  privil^ed  or  author- 
ized communications.  A  person,  therefore,  can  not  be  held 
responsible  for  a  statement .  or  publication  tending  to  dis- 
parage private  charaqter,  if  it  is  called  for  by  the  ordinary 
exigencies  of  social  duty,,  or  is  Hjecessary  and  proper  to 
enable  him  to  protect  his  own  interest  or  that  of  another, 
provided  it  is  made  in  good  faith  and  without  a  willful  de- 
sign to  defraud." 

The  question  whether  the  alleged  libelous  article  was  or 
was  not  privileged  wfts  forei^ .to , the  issues  ra^^edby  the 
pleadings  and  proofs.. 

The  instructions  givei^  upoji  this  point,  although  con- 
taining abstract  principles  of  law  that  might  be  correct  in 
cettain  cases  (Moore  v.  Butler^  48  N.  H.  161;  Oassett  y,  Gil- 
bert, 6  Gray,  94),  were  not  applicable  tp  the  facts  of  this 
case,  and  were  calculated  to  mislead  the  jury  into  the  belief 
that  the  article,  or  some  portion,  pf  it,  was  privileged. 

If  the  article  only  contained  one  charge,  which  was  al- 
leged to  be  libelous,  then  it'  might  be  consistently  claimed, 
as  is  now  argued  by  respondent's  Counsel,  tljat  the  plaintiff 
was  not  prejudiced  by  the  erroneous  action  bf  the  court; 
because  the  jury,  by  the  general  verdict,  found  that  the 
article  was  not  privileged.  But  there  are  two  distinct 
charges  cohtainied  in  the. article,  both  of  which  are  alleged 
in  plaintiff's  complaint  to  be  libelous,  and  upon  either  of 
these  charges,  if  libelous,  the  plaintiff  claimed  he  was  en- 
titled to  recover  a  verdict  in  his  favor.  The  court  at  his 
request  instructed  the  jury  as  follows :  "TweKth — I  f urth«»r 
instruct  you,  that  if  you  find  the  language  set  out  in  the 
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complaint,  ^dnd  even  iiisitiuated  tliat  the  ex-senator  had 
sold  potatoes  and  the  sack'  contained  bnllioii  from  Dall'a 
mill,  many  yeai's  since,'  constituted, '  in  *  its  ordinary  and 
usual  sense,  a  charge 'of  larceny,  as  laid  fcy  the,  innuendo  in 
the  complaint,  and  you  are  to  read  and  consider  the  whole 
publication  in  determining  the  question,  th^n  such  charge 
is  a  false  and  defamatory  libel,  and  you  should  consider 
and  award  the  plaintiff  such  damages,  in  addition  to  those 
he  may  be  awarded  on  account  of  the  other  libelous  matter, 
as  he  may  have  sustained.  That  is,  if  you  s6  Anil,  you  will 
have  ain  additional  element  on  which  to  base  an  award  of 
damages ;  but  you  will  award  damages  on  th^  publication  as 
a  whole  and  not  on  detached  parts  bi  it." 

Under  these  circumstances  it  can  not  be  said  that  the 
error  of  the  court,  in  refusing  to  give  the  seventeenth  in- 
struction, asked  by  plaintiff,  and  in  giving  the  third  and 
fourth  instructions,  asked  for  by  defendant,  was  cured  by  the 
general  verdict,  for  non  constat,  it  may  be  that  the  jury, 
in  considering  the  instructions  given,  came  to  the  conclu- 
sion that  the  charge  against  the  plaintiff  as  a  senator  was 
privileged,  and  may  have  based  their  verdict  solely  on  the 
charge  relating  to  the  bullion  at  DalVs  niill,  and  awarded 
damages  Accordingly. 

The  judgment  of  the  district  court  is  reversed,  and  the 

cause  remanded  for  a  new  trial. 

< 

Beattt,  C.  J.,  concurring: 

I  concur  in  the  judgment,  and  in  the  opinio;Q  of  the  cx>urt,. 
except  upon  one  point.  I  think  it  was  error  tp  exclude  any 
portion  of  the  article  copied  from  the  Truckee  Republican. 
If  the  charge  contained  in  the  excluded  part  was  not  action- 
able in  itself — and  in  my  opinion  it  was  not — -it  was  proper 
evidence  under  the  rule  as  laid  down  by.  Townshend  (seca. 
392,  394),  and  even  if  it  was  actionable  it  was  admissible- 
under  what  I  deem  the  more  reasonable  rule  stated  bji 
Greenleaf  (2  Ev.,  sec.  418.) 
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[No.    958.] 

D.  MORESI,  REspoTOEifT,  v.  S:  T.  SWIFT,  Appjsi:t.ant. 

PUSOXAL    PROPBBTY LlEN    OF    ATTACHMENT — WHJBN    SuPERIOB    TO    LlE>'    OP 

Chattel  Mortoaoe — Mortgagee  Accepting  Trust  as  Keeper. — L., 
being  Indebted  to  £>.  and  M.,  executed  to  D.  a  bill  of  sale  of  certain,  per- 
sonal property,  and  agreed  that  be  should  have  possessipn  of  jt^e  prop- 
erty until  tke  indebtedness  to  D.  and  M.  was  paid.  Subsequently,  one 
W.  brought  suit  against  L.  and  attached  the  property,  it  then  being,  &» 
claimed  by  W.,  In  the  possession  of  L.  The  sheriff  appointed  D.  as 
iMCpei'.  ThB  pras>ertjr  was  afterwards  taken  to  tSie  raneh  of  M.  by  oriler 
of  L.,  and  thereafter  D.  conveyed  bli  interest  in  the  property,  nh^  bHI 
of  sale  to  M.  There  was  no  proof  that  D.  ever  returned  the  property  to 
the  sheriff,  or  that  he  was  ever  released  or  discharged  as  keeper :  Held, 
that  W.*s  rights  as  an  attaching  creditor.  If  his  attachment  lien  was 
Tilld,  were  superior  to  the  rights  of  D.  as  a  mortgagee,  or  of  M.  as  a 
BQtaequent  purchaser. 
Validitt  or  Undertaking  foe  Attachubnt — Can  not  be  Raised  Collat- 
SSALLT. — An  objection  to  the  validity  of  an  attachment  npon  the  ground 
tlitt  the  aflMavlt  and  nndertaking  was  defeetly^,  gap  not  be  ri^laed  by  a 
tliird  party  in  a  collateral  i^roceeding. 

I^mOBS     AGAINST      RESPONDENT      WILL      NOT      BE      CONSIDERED. — The      Supreme 

court  will  only  consider  such  questions  as  are  assigned  as  error  by  appel- 
lant.    (Maher  v.  Swift,  14  "Spy,  SSi4,  afflraed,) 

UoKTOAOKB  Accepting  Tbus^t  as  Keepbrt-Wqek  Estqppbp  fbom.De^tinq 
Validity  or  Attachment  Lien. — A  mortgagee'  of  personal .  property, 
after  accepting  the  trust  as  keeper  of  the  property  for  the  8bei*lff  in  the 
nilt  of  an  attaching  creditor,  is  estopped  from  cli^oiing  that  the  Uen  of 
the  attachment  was  lost  by  any  act  of  his. 

Bona  Fim  Purchasbb — Paxubnt  or  Purchase  Monet. — To  entitle  a  -party 
to  the  character  of  a  bona  fide  purchaser,  without  notice,  he  must  have 
acquired  the  legal  title,  and  have  actually  paid  'the  pnrchase  money  be- 
fore receiving  notice  of  the  equity  of  another  parrty. 

Atfachment  Lien^ — Failure  or  Officer  to  Keep  Possession. — The  conrt 
instructed  the  Jury,  in  effect,  that  they  could  find  a  verdict  in  favor  of 
the  subsequent  purchaser,  under  assignment  of  the  chattel  mortgage, 
npon  the  ground  that  the  attachment  lien,  although  valid,  and  creating 
prior  rights  in  favor  of  the  attaching  creditor,  was  subsequently  lost  by 
reason  of  the  sheriff's  failure  to  retain  the  possession,  custody,  and  con- 
trol of  the  property :  Held,  that  upon  the  facts  of  this  case,  the  in- 
structions were  calculated  to  mislead  the  jnry,  and  were  erroneous. 
(Hawley,  J.,  dissenting.) 

Chattel  Mortgage — Delivery  of  Possession — Continued  Change  of  Pos- 
session.— The  court  Instructed  the  Jury  that  a  simple  delivery,  or  get- 
ting possession  at  any  time  after  the  sale,  rendered  the  sale  or  contract 
of  mortgage  valid  as  against  an  attaching  creditor:  Held,  erroneous; 
tkat  there  aaust  also  have  been  a  continued  change  of  possession. 

CevnavcrivE  Possession  of  Personal  Propbbtt  undbr  Attachment  Suf- 
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FiciBNT. — ^The  court  Instructed  the  Jury  that  "It  Is  as  essential  that  an 
officer  levying  a  writ  of  attachment  should  actually  retain  actual  posses- 
sion and  custody  of  the  property  attached,  as  that  he  should  take  Uie 
possession  and  custody  at  the  time  of  the  levy :"  if  eld,  e;rror ;  that  con- 
structiTe  possession  by  the  keeper  was  all  that  the  law  required. 

WITNBSS    SWBABING    FALSBLY — WHBN    HIS    TESTIMONY    TO   BB    DiSSBOABDEO 

Matbbial  Mattbbs. — The  court  instructed  the  jury  that  if  they  be- 
lieved "a  witness  has  willfully  sworn  falsely  on  any  matter  in  the  case," 
they  might  disregard  his  entire  testimony:  Held,  error;  that  the  priyilege 
should  have  been  limited  to  witnesses  who  had  willfully  sworn  falsely 
upon  a  material  matter. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

R,  M.  Clarice,  for  Appellant : 

I*  Lopez  having  continued  in  possession  and  control  of 
the  property  as  to  Winter,  who  was  an  attaching  creditor, 
the  bill  of  sale  to  Davis  is  void.  (Comp.  L.,  sec.  292,  294; 
4  Xev.  361;  15  CaL  503;  1  Nev.  222;  10  Id.  422.) 

II.  The  sheriff  having  returned  thlat  he  seized  the  prop- 
erty in  attachment,  his  return  is  conclusive  and  can  not  be 
collaterally  attacked.  {Newton  v.  Bank,  14  Ark.  9 ;  5  CaL 
53 ;  Morse  v.SrrUth,  47  N".  H.  477 ;  Sperling  v.  Levy,  1  Daly 
(K  Y.),  95.) 

III.  Davis  having  accepted  the  office  of  sheriff's  keeper. 
is  estopped  to  deny  the  attachment. 

IV.  The  removal  of  the  property  to  Ormsby  county  was 
a  fraud  upon  the  attaching  creditor,  and  neither  Davis  nor 
Moresi,  who  was  his  vendee  with  notice,  can  take  advan- 
tage of  it. 

V.  As  between  Davis  and  Moresi  there  never  was  a  de- 
livery; first,  because  Davis  had  not  the  possession  to  de- 
liver; if  he  had  any  possession,  it  was  the  possession  of 
keeper;  second,  because  Moresi  never  took  possession. 
The  property  was  not  present,  and  he  did  not  see  it  until 
after  it  was  taken  bv  the  sheriff. 

VI.  If  there  was  no  valid  attachment,  there  was  a  valid 
levy  of  the  execution,  and  the  execution  was  levied  before 
Moresi  or  Davis  had  acquired  possession. 


April,  1880.]  Moresi  v.  Swift.  217 


opinion  of  the  Court — Leonard,  J. 


VII.  If  any  errors  were  committed  against  the  respond- 
ent in  the  court  below,  they  can  not  be  considered  or  re- 
viewed on  this  appeal.  {Seawan  v.  Malotte,  15  Cal.  304; 
Jackson  Y.  F,  R.  W.  Co,,  14  Id.  18;  18  Id.  698.) 

VIII.  Plaintiffs  instructions  were  erroneous.  (1  Comp. 
L.  292,  294.) 

A.  C.  Ellis,  for  Kespondent : 

I.  No  lien  was  ever  acquired  upon  the  property  in  ques- 
tion by  virtue  of  the  alleged  attachment  in  the  case  of  Winr 
ters  V.  Lopez,  because  the  writ  was  never  served  as  re- 
quired by  law;  possession  of  the  property  was  never  taken. 

II.  If  any  lien  was  ever  created,  it  was  lost  by  the  sheriff 
parting  with  the  possession.  (Drake  on  Attach.,  sec.  423 
et  seq„  and  authorities  there  cited.) 

III.  No  lien  was  created,  or  preserved,  under  said  at- 
tachment, because  the  alleged  attachment  was  void  ah  initio. 
There  was  no  showing  that  the  affidavit,  as  required  by  law, 
was  ever  made  by  or  on  behalf  of  Winters.  The  under- 
taking was  not  in  conformity  with  law,  it  not  being  for  gold 
coin  of  the  United  States.  (Stat.  1869,  Civ.  Pr.  Act,  sees. 
123-4.) 

IV.  It  is  incumbent  on  the  party  asserting  a  right  under 
a  judgment  of  a  justice's  court,  to  show  affirmativisly  the 
regularity  of  the  proceedings  relied  on.  (Swain  v.  Chase, 
12  Cal.  283 ;  King  v.  RtrndUti,  33  Id.  318 ;  Jolly  v.  Foltz,  84 
Id.  321;  1  Nev,  188;  1  Id.  82;  2  Id.  109;  5  Id.  90.) 

V.  If  there  ever  was  any  levy  of  the  attachment,  and-  if 
the  sheriff  retained  the  possession  and  control  of  the  prop- 
erty, still  the  plaintiff  was  entitled  to  the  possession  of  the 
property  as  against  the  defendant,  because  of  the  fact  that 
the  levy  was  a  conditional  one,  contingent  upon  the  right 
of  Davis  and  Moresi. 

VI.  The  return  of  tJae  officer  is  only  prima  facie  evidence ; 
it  is  not  conclusive.  (Drake  on  Attach.,  sec.  206,  and 
authorities  cited;  9  Johnson,  96;  Drake  on  Attach.,  sec. 
210,  and  authorities  cited;  Bitter  v.  Scampi,  11  Cal.  249.) 

By  the  Court,  Leonari),  J. : 

On  the  seventeenth  of  July,  1876,  D.  Lopez,  then  owner 
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of  the  mules  and  other  property  in  controversy,  executed 
and  delivered  a  bill  of  sale  of  the  same  to  W.  T.  Davis, 
which,  according  to  its  terms,  was  intended  as  a  chattel 
mortgage,  to  secure  payment  of  the  sum  of  one  thousand 
five  hundred  dollars,  due  from  Lopez,  in  part  to  Davis 
Bros.  &  Co.,  and  the  balance  to  respondent,  Moresi ;  and 
as  part  of  the  same  transaction,  W.  T.  Davis  and  respond- 
ent entered  into  a  written  agreement  that  the  said  property 
should  be  put  in  charge  of  some  proper  person,  and  used 
in  packing  wood  for  respondent,  at  an  agreed  price  per 
cord;  and  that,  at  the  end  of  each  months  after  deducting 
the  expenses,  the  remainder  of  the  inoney  earned  in  pack- 
ing during  the  previous  month  should  be  divided  between 
them  according  to  their  respective  claims. 

The  property  was  kept  at  work  under  the  agreemient  until 
the  eighteenth  of  December,  1876. 

There  was  testimony  tending  to  show,  that  the  net  earn- 
ings of  the  train  were  nearly  or  quite  enough  to  pay  the  re- 
spective claims  of  Davis  Bros.  &  Co.  and  respondent,  while, 
according  to  other  testimony,  it  did  not  earn  its  expenses. 

On  the  ninth  day  of  October,  1876,  J.  N.  Winter  brought 
suit  in  justice's  court,  Douglas  county,  Nevada,  against  D. 
Lopez,  and  in  that  case,  the  sheriff  certified  in  his  return 
upon  the  writ  of  attachment,  that  he  had  attached  ''eleven 
head  of  mules,  and  the  harness  and  fixtures  thereto  belong- 
ing" (including  property  in  dispute),  "as  the  property  of 
the  within-named  defendant  (D.  Lopez),  and  placed  Buck 
Davis  (W.  T.  Davis),  as  keeper  of  the  same,  October  11, 
1876."  On  the  eighteenth  day  of  December,  1876,  the 
mules  and  packing  apparatus  were  brought  to  Carson  and 
put  on  a  ranch  owned  by  respondent,  where  the  mules  re- 
mained until  the  twenty-third  day  of  December,  when  they 
were  levied  on,  and  afterwards  sold,  by  appellant,  as  sheriff 
of  Ormsbv  count v,  under  an  execution  issued  in  the  case  of 
Winter  v.  Lopez.  Lopez  claimed  to  have  placed  them  upon 
the  ranch,  while  respondent  testified  that  they  were  put 
there  by  his  order.  On  the  twenty-second  day  of  Decem- 
ber, when  the  mules  were  upon  the  ranch,  and  the  day  be- 
fore appellant's  levy  under  the  execution,  W.  T.  Davis,  by 
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hifi  partner,  S.  C.  Davi^,  executed  and  delivered  to  respond- 
ent an  assignment  of  the  bill  of  sale,  or  chattel  mortgage, 
from  Lopez,  in  the  following  words,  viz.;  "Know  all  men 
bj  these  presents,  that  I,  W.  T.  Davis,  named  in  the  an- 
nexed instrument,  in  consideration  of  five  hundred  dollars, 
gold  coin,  to  me  in  hand  paid  by  D.  Moresi,  *  *  *  the 
receipt  whereof  is  hereby  acknowledged,  have  sold,  trans- 
ferred, assigned,  and  set  over,  a|id  by  these  presents  do 
sell,  transfer,  assign,  and  set  over  to  the  said  Moresi,  his 
heirs  and  assigns,  the  said  instrument,  and  all  my  right, 
title,  and  interest  in  and  to  the  same,  authorizing  him  in 
my  name,  or  otherwise,  but  at  his  own  cost,  charge,  and 
expense,  to  enforce  the  same  according  to  the  tenor  thereof, 
and  to  take  all  legal  measures  which  may  be  proper  or  neces- 
sary for  the  complete  reqovery  and  enjoyment  of  the  assigned 
property.''  There  was  no  proof  that  any  portion  of  the 
^consideration  for  the  assignmei^t  was  paid  in  fact,  either 
before  or  aftjer  .  the  levy  under  execution,  other  than  the 
receipt  or  recital  contained  ia  the  assignment  itself. 

This  action  was  .  brought  to  recover  the  property  sold 
under  execution  issued  upon  the  Winter  judgment,  or  its 
value.  Respondent  recovered  judgment  in  the  court  below, 
and  this  appeal  is  from  that  judgment  and  the  order  over- 
ruling appellant's  motion  for  a  new  trial. 

Upon  many  important  issues  the  evidence  was  very  con- 
victing. Plaintiff  claimed  that  the  property  was  delivered 
to  Davis  upon  the  execution  of  the  bill  of  sale  by  Lopez,  to 
he  used  under  plaintiff's  direction,  and  that  it  was  so  used, 
and  the  possession  thereof  retained  by  .Davis  and  himself, 
under  the  bill  of  sale,  until  it  was  levied  on  by  defendant 
under  Winter's  execution,  and,  consequently,  that  plaintiff's 
rights  under  the  chattel  mortgage  were  superior  to  the 
rights  of  Winter  under  the  attachmen|:  and  execution. 

On  the  contrary,  defendant  claimed,  that  subsequent  to 
the  date  of  the  bill  of  sale,  and  at  the  time  of  the  attach- 
ment, Lopez  had  the  custody  and  control  of  the  property, 
and  therefore,  that  Winter  acquired  a  prior  lien  by  his  at- 
tachment; that  Davis  was  appointed  sheriff's  keeper,  and 
consented  to  act  as  such;  that  Lopez  continued,  with  the 
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consent  of  Davis,  to  use  the  property  as  before,  until  the 
eighteenth  day  of  December,  1876,  when  it  was  taken  by 
Lopez  and  his  men  to  Moresi's  ranch,  and  there  turned  out 
to  pasture. 

It  is  urged  by  counsel  for  respondent,  that  Winter  ac- 
quired no  lien  by  attachment,  because  the  aflSdavit  and  un- 
dertaking were  not  in  conformity  with  the  statute.  If  it  be 
true  that  those  instruments  were  faulty,  and  if  we'  could 
consider  any  errors  besides  those  committed  against  appel- 
lant, still  we  are  of  opinion  that  respondent  can  not,  in  this 
action,  question  the  regularity  of  the  proceedings  in  attach- 
ment, although  it  may  be  true  that  Ix)pez  might  have  done 
so  in  his  action.  There  was  an  affidavit  and  an  undertak- 
ing, whether  they  were  sufficient  under  the  statute  or  not, 
and  it  is  not  claimed  that  the  demand  of  Winter  was 
fraudulent.  (Drake  on  Attaeh.,  sec.  273,  and  author- 
ities there  cited ;  Dixey  v.  Pollock,  8  Cal.  573 ;  M'Covib  v. 
Reed,  28  Id.  285 ;  Morgan  v.  Avery,  7  iSarb.  657.)  Respond- 
ent claims,  also,  that  the  court  etred'in  striking  out  certain 
testimony  in  relation  to  the  manner  of  making  the  levy 
under  the  writ  of  attachment.  We  Are  only  called  upon  to 
examine  errors  assigned  by  appellant.  {MaMr  \^,  Sivift,  14 
jSTev.  324.)  '    ' 

The  verdict  of  the  jury  was  general  and  in  favor  of  re- 
spondent, but  it  is  impossible  to  know  whether  it  ^as  based 
upon  a  conclusion  that  possession  of  the  property  was  taken 
by  Davis  and  thereafter  retained  through  himself  and  com- 
petent agents,  under  the  bill  of  sale,  and,'  consequently;  that 
Winter's  lien  was  subordinate  to  the  rights  of  respondent; 
or  upon  the  conclusion  that  the  possession  had  not  been 
taken  and  retained  by  Davis,  and  hence  that  the  property 
was  subject  to  attachment  by  bona  fide  creditors  of  Lopez, 
and  consequently,  that  Winter  obtained  a  prior  lien,  but 
lost  it  before  the  assignment  of  the  bill  of  feale  to  respond- 
ent, by  reason  of  failure  on  the  ]!)art  of  the  sheriff,  or  his 
keeper,  to  retain  it  in  custody.  Under  the  testimony  and 
instructions  the  jury  may  have  found  for  respondent  upon 
the  latter  conclusion  as  well  as  the  first.  We  must  presiune 
that  the  attachment  w^as  valid,  nothiiig  to  the  contrary  up- 
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pearing,  and  that,  by  it,  Winter  obtained  a  lien  prior  or  sub- 
ordinate to  the  rights  of  respondent;  and  If  the  jurj;^  found 
as  they  might  have  done,  that  Winter  obtained  a  prior  lien 
by  reason  of  failure  on  the  part  of  Davis  to  take  and  retain 
the  cugtody  a»d  coi^trol  of  the  property  subsequent;  to  the 
date  of  the  bill  of  sale^  but  that  such  lien  was  lost  before, 
and  at  the  tfme  of  its  assignment,  because  the  sheriff,  or  his 
keeper,  failed  to  reta-^n  possession,  then,  in  our  opinion, 
aeveral  instructions  were  erroneous.  There  was  a  great 
deal  of  testimony  to  sustain  the  claim,  of  each  party  as  to 
the  situation,  of  the  property  at  the  .time  of  the  attachment, 
and  each  had  a  rjight  to  demand  that  the  jury  should  be 
properly  ijistructed,  upon  the  hypothesis  that  they  would 
find  .the  facts  in  his  favor.  The  jury  were  instructed  in 
part  upon  the  theory  that  Winter  obtained  a  prior  lien  by 
virtue  of  hi^  attachment, .  and  that  the  sheriff  appointed  W. 
T.  Davis  keeper  of  the  same.  .  There  is  no  proof  that  the 
keeper  ever  returned  th^  property  to  the  sheriff,  or  that  he 
was  ever  released  or  discharged.  ,Wp  must  then  consider 
the  instructions  upon  the  theory  just  mentioned.  It  is  uu: 
doubtedly  true^  as  a  general  rule,  that  a  hand  fide  vendee. or 
mortgagee  of  personal  property,  who  takes  possession  at  a 
•  time  subsequent  to  the  sale  or  mortgage,,  but  before  the 
rights  of  creditors  or  other  fcona  fide  purchasers '  accrue  by 
attachment,  purchase,  or  otherwise,  may  hold  the  same 
against  such  creditors  or  purchasers.  (Clute  y,  , Steele,  ^ 
N?v.  339;  CQty  Y.JBarnes,  20  Vt.  78  i  Frank  v.  lliner,  50 
111.444.)  *  .      '•      .  " 

It  is  also  true,  generally,  that  as  to  hona  /icfe  purchasers 
and  mortgagees,  an  officer  who  attaches,  personal  property 
must  take  and  retain  possession  and  control  of  the  same. 
He  may  do  so  by. himself  in  person,  or  by  another.  Unless 
authorized  by  special  statute,  or  by  the  consent  of  hoha  fide 
purchasers  and  mortgagees,  he  can  not,  so  far'  as  the  latter 
are  concerned,  appoii^t  the  debtor  as  his  keeper,  without 
dissolvisg  the  attachment;  and  foy  the  purposes  of  this  case, 
it  may  be  admitted  that,  as  to  hona  fide^  purchasers  and  mort- 
gagees, without  their  consent,  neither  he  nor  his  keeper  can 
permit  the  property  attached  to  remain  in  the  custody  and 
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control  of  tbe  debtor,  without  dissolving  the  attachment. 
But  if,  by  the  attachment,  Winter  acq^uired  a  prior  lien,  and 
Davis  consented  to  act  as  Iceeper,  and  was  appointed  and 
put  in  charge  as  such,  then  the  property  was  in  the  custody 
of  the  law,  and  his  possession  under  the  hill  of  sale  was 
vacated  or  suspended.  And  thereafter,  so  long  as.  he  was 
keeper,  his  possession  was,  first,  under  the  attachment,  a3 
the  servant  of  the  sheriff,  so  far  as  he  was  concerned.  In 
other  words,  had  there  been  no  assignment  of  the  bill  of 
sale  to  respondent,  Davis  by  retaining  personal  possession 
and  control,  could  not  have  claimed,  successfully,  that  the 
possession  subsequent  to  the  attachment  was  his,  under 
ihe  bill  of  sale,  and  not  the  sheriff's,  under  the  attachment; 
and  if  the  attachment  lien  was  first,  and  his  second,  he 
could  not  have  reversed  the  order  of  preference,  after  ac- 
cepting the  position  of  keeper,  so  long  as  he  retained  it,  by 
permitting  the  possession  and  control  to  pass  into  the  hands 
of  Moresi  or  Lopez,  and  from  them  to  him.  Had  the  sheriff 
left  the  property  with  Lopez  as  keeper,  at  the  request  of 
Davis,  and  had  there  been  no  assignment,  the  latter  would 
not  have  been  entitled  to  the  possession  under  his  bill  of 
sale,  on  the  ground  that  the  sheriff  had  appointed  the  debtor 
his  keeper,  and  left  the  property  in  his  charge;  nor,  under 
such  circumstances,  would  the  attachment  lien  have  been 
lost,  as  to  Davis,  had  Lopez  delivered  the  property  back  to 
Davis.  And,  too,  had  there  been  no  assignment,  for  the 
same  reason  as  stated  above,  Davis  could  not  have  put  and 
kept  Lopez  or  Moresi  in  possession,  while  he  was  keeper, 
and  then  claimed,  that  by  his  own  act.  Winter  had  lost  his 
lien.  After  assuming  the  office  of  keeper  he  could  not  then 
have  maintained  the  position  that  the  attachment  was  lost, 
as  to  him,  by  an  act  to  which  he  consented  and  which  he 
caused.  Had  there  been  no  assignment,  then,  the  attach- 
ment lien  w^ould  have  continued  as  to  Davis,  even  though 
Lopez  had  the  custody.  So  it  would  have  been,  if  respond- 
ent or  any  other  agent  of  Davis  had  it  in, charge.  Then  up 
to  and  at  the  time  of  the  assignment,  as  to  Davis,  Winter 
had  a  prior  lien,  if  he  acquired  such  at  the  time  of  the  at- 
tachment; because,  whoever  had  the   personal  charge  and 
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control,  he  had  it  as  the  agent  of  Davis,  by  his  consent  and 
request.  The  question  then  arises,  as  between  respondent, 
the  assignee  of  Da\4s,  and  Winter,  has  the  former  any  other 
or  greater  rights  than  Davis  would  have  had  if  he  had  ob- 
tained peaceable  and  lawful  possession,  at  the  same  time, 
from  Moresi  or  Lopez?  We  think  not.  He  certainly  has 
not,  if,  prior  to  the  assignment,  he  had  notice  of  the  attach- 
ment and  that  Davis  was  acting  as  keeper.  (Kerr  on  Fraud 
and  Mistake,  315.)  But  passing  that,  there  are  other 
reasons  for  this  conclusion. 

In  the  first  place,  as  before  stated,  there  was  no  proof 
that,  prior  to  appellant's  levy  under  the  execution,  respond- 
ent paid  anything  for  the  assignment,  except  the  recital  and 
receipts  therein,  that  the  consideration  therefor  was  &ve 
hundred  dollars,  which  sum  had  been  paid.  And  admitting 
that  the  bill  of  sale,  although  intended  as  a  mortgage,  vested 
the  legal  title  to  the  property  in  Davis,  and  therefore,  at  the 
time  of  the  attachment,  as  between  himself  and  Lopez,  that 
he  held  more  than  a  mere  equity,  still,  in  order  to  entitle 
respondent  to  the  character  of  a  bona  fide  purchaser  without 
notice,  he  must  have  acquired  the  legal  title  and  have  ac- 
tually paid  the  purchase  money  before  receiving  notice. 
(Kerr  on  Fraud  and  Mistake,  318.) 

"The  rule  that  a  man  who  advances  money  bona  fide  and 
without  notice,  will  be  protected  in  equity,  applies  equally 
to  real  estate,  chattels,  and  personal  estate.*'     (Id.  313.) 

"The  purchase  must  be  made  in  good  faith,  for  a  valua- 
ble consideration,  and  the  purchase  price  must  be  wholly 
paid  and  the  conveyance  of  the  legal  title  received  before 
notice.  The  purchaser  of  an  equity  is  bound  to  take  notice 
of  a  prior  equity."  (2  Story's  Eq.  Jur.,  sees.  1502,  1232 ;  2 
Lead.  Cas.  in  Eq.,  part  1,  36,  73.) 

^'The  purchaser  is  not  protected  if  he  have  notice  before 
the  execution  of  the  deed  and  payment  of  the  purchase 
money,  for  until  then  the  transaction  is  not  complete." 
{Vnion  Canal  Co.  v.  Young,  1  Whart.  432 ;  see,  also,  Jackson 
"^^Summerville,  13  Pa.  St.  359;  Story  Eq.  PL,  sec.  604,  a.) 

"The  rule  proceeds  upon  the  ground  that,  as  the  pur- 
<Jha8er  is  taking  the  transfer  of  a  title  which  defeats  the 
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equitable  rights  of  a  third  person,  he  shall  be  held  to  take 
subject  to  all  the  equities  that  attach  to  it  at  the  time  it 
passes.  If,  therefore,  he  pays  no  money  when  the  title 
passes,  he  has  no  equity  to  set  up  against  the  equity  of  a 
third  person,  and  if  he  has  notice  before  he  pays  the  money 
he  pays  in  his  wrong."  (1  Perry  on  Trusts,  sec.  221.  See 
Blanchard  v.  Tyler,  12  Mich.  339 ;  Palmer  v.  Williams,  24 
Id.  329 ;  Bump  on  Fraud.  Conv.  477 ;  Dresser  v.  Mo,  &  Iowa 
B.  2?.  Co.,  3  Otto,  92.) 

The  oniLS  of  proving  payment  was  upon  respondent,  and 
the  receipt  or  recital  in  the  assignment  was  not  evidence  of 
payment  against  Winter,  a  stranger  to  the  transaction. 
(Bolton  y.  Johns,  5  Pa.  St,  151;  Lloyd  y.  Lynch,  28  Id. 
426;  Union  Canal  Co.  v.  Young,  1  Whart.  (Pa.)  432.) 

Again,  although  respondent  had  an  equitable  interest  in 
die  bill  of  sale  from  Lopez  to  Davis,  before  the  assignment, 
as  well  as  in  the  property  in  dispute,  still,  that  interest  was, 
by  the  attachment,  subjected  to  the  prior  lien  of  Winter. 
By  the ,  assignment,  the  interest  of  Davis  only  was  trans- 
ferred, and  that,  as  to  him,  was  burdened  with  the  prior 
attachment  lien.  He  could  not  assign^,  nor  did  he  under- 
take to  assign,  ^ny  Interest  beyond  what  he  possessed. 

In  Wright  v.  Levy,  12  Cal.  257,  the  facts  were  as  follows : 
Levy  executed  and  delivered  a  promissory  note  to  Newmark. 
The  note  was  given  without  conaideration,  and  for  the  pur- 
pose of  defrauding  the  creditors  of  Levy.  Newmark  was 
aware  of  the  fraud  and  participated  in  it.  Subsequently 
!N^ewmark  sued  out  an  attachment  upon  his  note  and  levied 
upon  the  property  of  Levy.  After  Newmark's  levy,  Wright 
and  others,  creditors  of  Levy,  also  levied  upon  the  same 
property.  After  Wright's  levy,  and  pending  the  suit  of 
Ifewmark,  the  latter  sold  and  assigned,  for.  a  valuable  con- 
sideration, the  note  executed  by  Levy,  together  with  the 
action  then  pendi];ig,  to  defendant  Jones,  who  was  an  inno- 
cent purchaser,  and  knew  nothing  of  the  fraudulent  intent 
of  l^ewmark  and  Levy.  Judgment  was  obtained  in  each 
case,  and  thereupon  Wright  and  other  creditors  filed  a  bill 
against  Levy,  Jones,  and  others,  setting  up  the  fraud,  and 
praying  that  plaintiff  might  be  adjudged  entitled  to   the 


April,  1880.]  MoKEsi  ti.  Swift.  925 

Opinion  of  tlie  Court — Leonard,  J. 

money  arising  ftom  the  sale  of  the  property  then  in  the 
hands  of  the  sheriff.  The  court  below  dismissed  the  bill 
and  gave  judgment  for  defendant,  Jones. 

The  supreme?  court  said :  "It  how  appears  that  after  New- 
mark's  attachment  was  levied,  the  plaintiff  got  out  an  at- 
tachment on  his  debt,  and  It  was  levied  on  the  same  prop- 
erty as  NewtnarFs;  and  that  pending  "these  ^attachments, 
and  before  judgment,  Neumark  assigned  flie  note  and  law- 
suit to  the  defendant  Jones.  It  is  found  by  the  court  that 
this  note,  attachment,  etc.,  of  Newmark,  were  fraudulent, 
but  that  the  fraud  was  not  kno^vTi  to  Jones,  who  botight  for 
value.  The  question  then  comes  tip,  whether"  Jonfes  is  pro- 
tected in  his  purchase?  We  think,  on  this  hj'pofhesis  of 
fact,  he  is  not  Newmark's  proceedings  were  all  void  against 
the  plaintiff.  The  plaintiff,  ty  his  levy,  tobk  the  property 
subject  only  to,  th^  siiperior  rights,  or  the  claim,  of  New- 
mark.  He  hhd,  under  the  assumed  facts,  the  real  title  as 
aeainst  Newmark.  In  this  condition  JoneS  buvs,  but  Jones 
has  only  the  right  Newmark  had:  Kewmark'  having  becii, 
in  fact,  superseded  by  plairitiff,  could' not,  by  any  deed  or 
act  of  his,  put  his  assignee  in  any  better  position.  The 
question  is  not  as"  fo  the  equities  of  third '  persons ;  the 
question  is  as  to  the' relative  equities  of  Joites  and  Wright; 
and  it  seems' Wright  has,  a^  against  Jones,  the  olde'^t  eqility 
and  the  legal  title.  While  the  pi*operty  ^Vas  legally  subject 
to  his  claim,  Wright  subjected  it  to  his  attacfametit ;  his  title 
then  vested,  so  td  Ispeak.  No*  act  of  NeWTuark,  subsequently, 
could  divest  it.  All  this  is  said"  on-  the  assumption  of  the 
fraud  of  the  Newmark  proceedings;  for  the*  effect  of  that 
fraud,  unquestionably,  is  to  make  those  pi^oceedings  nulli- 
ties as  against  Wright.  When  they  were  nihilities,  Wright 
Wied  on  the  property,  and;  of  course,  lii^  title  dating  from 
the  le\'y,*  is  Superior  to  Jones'  title,  dating'  from  the  assign- 
ment to  hinl  by  Newmark.  None  of  the  authorities  cited  by 
respondent's  counsel  apply  to  such  'a  cas^  as  this.     *     *  '  * 

It  is  true  that'tbecase  in^l8  Johns.  (AndeHon  v.  Roberts, 
531)  only  holds  that  after  a  sale  on  executioli  of  real  estate 
fraudulently  conveyed,  the  sale'bdng  made  of  it  as  the 
property  of  the-  fraudulent  "grantor,   an  itmocent  grantor 
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(grantee)  takes  no  title;  but  thp  effect  of  a  levy  on  chattels 
is  not  less  decisive  in  changing  the  title  and  vesting  it  in 
the  sheriff  as  trustee  for  the  creditor.  Aftpr  it  does  so  vest,  a 
sale  by  the  fraudulent  grantee  can  not  alter  it,  .  The  question 
is  not  whether,  when  Jones  took  the  assignment  of  the  note, 
he  took  a  good  titlq  as  against  third  persons  .tp  the  note, 
but  whether,  "when  he  took,  as  in<jident  to  the  note,  a  title 
or  claim  to  the  property  attached,  he  took  a  superior  right 
to  the  plaintiff,  who  had  an  older  and  better  claim  on  it. 
If,  by  operation  of  law,  Wright's  claim  to  this  property  was 
superior  to  Xewmark's,  Wright  was  as  much  entitled  to 
priority  over  Jones  as  if  his  right  was  given  by  contract" 

As  in  that  case  the  proceedings  were  all  void  against 
Wright,  an  attaching  creditor  of  Levy,,  by  reason  of  the 
fraud,  so  in  this,  upon  the  hypothesis  assumed,  the  bill  of 
sale  was  fraudulent  and  void  against  Winter,  by  reason  of 
failure  to  retain  possession  by  Davis,  and  by  the  attach- 
ment, the  sheriff,  as  trustee  for  Winter,  acquired  a  special 
property  in  the  articles  attached,  which  could  not  be  taken 
away  by  any  act  of  Davis.  (See  Hetherington  y,  Hayden,  11 
Iowa,  340-341.)' 

Besides,  as  before  stated,  by  the  t^rms  of  the  assignnaent 
itself,  Davis  only  "sold,  transferred,  assigned,  and  set 
over"  to  respondent  his  "right,  title,  and  interest"  in  and 
to  the  bill  of  sale,  with  power  to  enforce  the  same  accord- 
ing to  its  tenor. 

In  Morse  v.  Godfrey,  3  Story,  391,  it  is  said:  "But  there 
is  another  ground,  independent  of  this^  and  quite  decisive 
against  the  bank.  It  is  this :  that  the  very  deed  of  transfer, 
by  its  terms,  purports  to  'sell,  assign,  transfer  and  set  over' 
to  the  bank,  all  the  right,  title,  and  interest  of  Godfrey  in 
aad  to  the  stock  in  the  store,  derived  from  the  mortgage  of 
Reed,  and  it  contains  no  covenants  whatsoever  as  to  the 
title  or  otherwise.  So  that,  it  is  a  mere  naked  conveyance 
to  the  bank  of  the  very  right,  title,  and  interest  which 
Godfrey  derived  from  the  mortgage  of  Heed,  and  nothing 
more.  The  bank,  therefore,  took .  nothing  but  the  'right, 
title,  and  interest'  of  Godfrey,  subject  to  all  its  original 
infirmities,   and  can  now  claim   under   it  nothing  which 


April.  1880.]  Moresi  r.  Swift,  227 


Opinion  of  the  Court — Leonard,  J. 


Godfrey  himself .  could  not  claim  against  the  assignee." 
But  here,  Davis  did  not,  in  terms,  assign  the  interest  he 
obtained  from  Lopez,  but  only  the  interest  he  had  at  the 
time  of  the  assignment,  and  that,  upon  the  assumption  that 
Winter's  lien  was  prior,  was  the  right  to  subject  the  prop- 
erty to  the  payment  of  his  claim,  after  the  first  lien  had 
been  satisfied.  Our  conclusion  is,  that  although  in  respect 
to  strangers,  other  creditors  or  purchaseiB  for  value  from 
Lopez,  without  notice,  the  attachment  might  have,  been  in- 
operative, it  was  not  so  as  to  Davis,  whether  he  left  the 
properly  in  charge  of  Lopez,  Moresi,  or  other  agents 
(Story  on  Bailments,  sec.  125;  Bridge  v.  Wyman,  14 
Mass.  194;  Wheeler  v.  Nichols,  32  Me.  240,.  241)  ;  that  if 
Davis,  at  the  time  of  the  assignment,  had  obtained*  or  re- 
taken possession  from  either  pf  the  parties  above  named, 
instead  of  making  an  assignment  to  respondent,  be  could 
not  have  claimed  a  prior  right  to  the  property  under  the 
bill  of  sale,  and  that  respondent  stands  in  no  more  favora-^ 
Me  position.  ... 

The  forgoing  Is  based,,  of  course,  upoi^  the  assumption 
that  the  jury  may  have  foimd  for  respondent,  under  the  in- 
structions, upon  the  ground  that  the  attachment  lieu,  al- 
though valid  and ,  creating  prior  rights  in  favor  of  TVinter^ 
was  subsequently  lost  by  reason  of  the  sheriff's  *  failure  td^ 
retain  its  custody  and  control.  Proceeding  lipoii  the  same 
assumption,  it  bepomes  necessary  to  exam\ne  some  of  the 
instructions  given  for  respondeQt. 

The  fourth  instruction  informed  the  jury  that,  "where 
personal  property  is  sold  or  mortgaged,  and  th6  pui'chaser 
or  mortgagee  gets,  the  possession  of  such  property  at  any 
time  after  th^  sale;  ox  mortgaging,  but  before  the  levy  of  aA 
attachment  or  execution,  such  delivery  or  getting  of  posses- 
sion before  such  levy  ..will  be  sufficient  under  the  statute 
of  frauds,  and  reader  such  sale  or  contract  of  mortgage 
valid  as  against  such. levy  of  attachment  or  execution," 

The  language  of  the  instruction  quoted  was'  used,  sub- 
stantially, and  adopted  as  correct,  in  Clute  v.  Steele i  6  N'ev, 
335,  and,  in  that  caae,  was  ^tirely.  correct;  for  there  the 
only  question  was,^as  to  the  meaning  of  the  words  "imme- 
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diate  delivery/'  as  used  in  the  statute.  (Stat.  1861,  p.  20^ 
sec.  64.)  There  was  no  question  in  that  case,  but  that  be- 
fore the  attachment^  and  at  the  time  thereof,  the  possession 
was  in  the  vendee.  But  here,  it  was  strenuously  urged  by 
appellant,  and  the  testimony  of  several  witnesses  tended  to 
show,  that  at  the  time  of  the  attachment  the  j^pssession  and 
control  was,  and  for  a  long  time  prior  thereto' had  been,  in 
the  possession  of  Xopez.  Under  such  circumstances,  it  was 
error  to  instruct  that  a  simple  delivery  or  getting  of  posses- 
sion at  any  time  after  the  sale,  rendered  the  sale  or  contract 
of  mortgage  valid  as  against  an  attaching  cr.editor ;  because 
there  was  much  testimony  to  the  effect  that,  .'quite  imme- 
diately^ after  the  bill  of  sale  was  executed,  and  until  the  at- 
tachment, the  property  was  in  the  possession  of  Lopez.  It 
was  not  only  necessary  tor  Davis  to  have  gotten  possession 
|)efore  the  attachment,  1)ut  a  sufficient  continued  change  of 
possession  tliereafter  was  jiist  as  requisite!  '  ' 

The  sixth  instruction  was  based  upon  the  hypothesis,  that 
th<9  respondent  had  the  actual  possession  of  the  p'roperty 
from  and  after  ihe'  execution  of  the  bill  of  sale  by  Lopez, 
cmd  that  Tie  ivas  the  agent  of  Davis, 

.  The /Seventh  instruction  was  as  fbllow's:  "It,  is  as"  essen- 
ti,al  .tjiat'  an,  officer  levying  a  writ  'of  attachment  should 
actually  .retain  actual  possession  and'custbdy  of  the  property 
atta^ed,  as  that  he  should  tate  Xhd  p6SSe^sibii '  ahd  tiustody 
at  the  time  of  the'Xevy^  eiTi^'ii  i\ie  bfflcer'levying 'tie  writ 
Q^  attachpient,  surrender  or  by  any  ineahslose-,  whether  by 
Resign,  or  negligence^  or  accident,  tVe  acturfl  j^d^J^d^sioli  knd 
ipusto47  pjf  such  property,  then  otlier"  affachiW^  ciiediWts  or 
purchasers  or,  mortgagees  in  good  faitn  for  Va!tte,  may  ai^ 
quire  possession. of  the  sapie,  utiless  such 'person  be  m  the 
p9?session  as  keepe?*;  and  such  possession  will  hold  against 
such  ..attachinent,  and  in  the  cage  of  'a  purchase'!*  oi* '  mort- 
gagee,- against  any  subsequent  levy  by .  attachment  or  exe- 
cution.*' It  is  difficult  to  say  what  Was 'infefided  by' that 
instruction.  Still,  the  jury  might  well  have  •understood  it 
as  .instructing  them  that/.if  the  sheriff  surrendered,  or  by  any 
means  lost,  the  actual  custody,' , wheth6r  by  the  desfgn  of 
I)avi8  or  otherwise,  yet  if  respondent 'was  ari  assignee  of 
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the  bill  of  sale  in  good  faith,  for  value,  he  could  hold  the 
property  if  he  was  not  a  keeper,  and  that  was  not  claimed. 
In  the  first  place,  there  was  no  proof  that  respondent  was 
a  lona  fide  purchaser  for  value,  as  hefore  stated,  and  it  was 
error  to  instruct  the  jury  as  though  he  was.  such.  In  the 
second  place,  as  to  Davis,  the  sheriff's  constructive  posses- 
sion was  ncft  lost,  because  the  property  was  all  the  time  in 
the  custody  of  some  agent  of  Davis,  by  his  consent.  .  So 
far  as  Davis  was  concerned,  the  sheriff  had  constructive 
T)os8ession  all  the  time,  for  there  was  no  testimony  that 
Davis  ever  resigned  his  position,  or  asked  to  b6,  or  was,  re- 
leafled  from  his  responsibility,  and  his  possession,  as  keeper 
was  the  postession  of  the  sheriff!  (Drake  on  Attach.,  sec. 
431.)  ^       . 

The  jury  were  told  that  it  was  as  necessary*  that  tlie 
officer  levying  i%e  writ  should  actiially  retain  the  actual 
possession  as  iiiat  he  should  take  possession  at.  the  ^ime  of 
ihe  levy.  ITow,.!^  was  not  necessary  that  the  sheriff  should 
retain  the  actual  |ibdSe8si(in'. '  'Constructive  pOaisessiori'T^y!  a 
keeper  was  AH  that' the  law  reqiiired.  ' 

"An  mdispensfcible  Element'  ^of  the  continued  existence  of 
the  lienis'^thfe  offifcfer'e  boiitinu^d  ,][!)ossessi6ii'Jof  the  property, 
actual  or  constructive,  that  is,  personally  or  by  another." 
^Drake  on''Attach.,  sec.  350.)  '  '    ,, 

The  seventh,  instruction  was  misleading  and  erroneous. 

Following  is  the  ninth  Irisf ruction:  "If  the  jury' believe 
from  the  evidence  that  Damacio  Lopez  sold  or  mortgaged 
the  property  in  controversy  to  •^.  T.  Davis,  and  that  the 
^aid  Davis,  or  his  assignee,  or  vendee,  got  lawful  possession 
d  said  property,  either  at  the  ranch  of  Moresi  in  Omisby 
'^■ounty  or  elsewBei^e,  and  that  such  possession  was  acquired 
r>eaccably  and  fairly  and  legally'  at  any  time  before  the 
actual  levy  oi  the  execution  in  the  hahds  of  defendant 
Swift,  and  if  the  jury  further  believe  from  the  evidence  that 
there  waa  a  contract  of  mortgage  between  Lopez  and  W. 
T.  Ikvis,  to  secure  debts  from  said  Lope^  to  said  Davis  and 
iloresi,  or  either  of  them,  and  that  said  indebtedness  is 
sHll  unsatisfied  i'n  whole  or  in  part,  then  the  jury  should  find 
for  the  plainti*'^ 
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It  is  difficult  to  perceive  how  the  jury  could  have  done 
otherwise  than  to  find  a  verdict  for  respondeat,  under  that 
instruction,  if  they  believed  that  the  indebtedness  from 
Lopez  had  not  been  fully  paid,  although  they  might  have 
believed  also  that  Winter  obtained  a  prior  lien  by  his  at- 
tachment ;  that  Davis  was  keeper  and  had  cpntrol  and  cus- 
tody of  the  property  by  himself  or  his  agents. 

The  possession  of  Davis  or  Moresi  was  "lawful,"  and  it 
was  "peaceably,  fairly,  and  legally  acquired,"  although 
Davis  was  keeper  and  Moresi  his  agent;  but  if  Winter  ac- 
quired a  prior  lien,  and  Davis  was;  appoi^ted  and  acted  as 
keeper  and  Moresi  as  the  keeper's  agent,  it  is  not  true,  for 
the  reasons  before  stated,  that  fair,  peaceable,  and  lawful 
possession  by  Davis  or  Moresi,  at  any  time  before  levy  under 
execution,  necessarily  entitled  respondent  to  recover* 
.  The  tenth  instruction  was  given  upon  th^  hypothesis  that 
Lopez  bad  the  actual  possession  from  and  sdteif  the  execu- 
tion of  the  bill  of  sale,  as|  claimed  by  appellant,  and  was  as 
follows:  "If  the  jury  believe,  from  the  evidence,  that 
Damacip  Lopez  had  actual,  possess jon  ai^d  control  pf  the 
pack  train  and  property  in  controversy  fr^pi  and  after  the 
alleged  execution  of  the  bill  of  sale  or  chattel  mortgage 
from  him  to  W.  T.  Davis,  ♦  *  *  and  that  Moresi 
or  W.  T.  Davis  paid  the  expenses  of  running  the  pack  train 
and  received  the  benefit  of  the  earnings  of  said  train  in  the 
discharge  of  any  debt  of  said  Lopez  to  Davis  and  Moresi, 
or  either  of  them;  still  the  jury  should  find  for  plaintiff  if 
they  further  find,  from  the  evidence,  that  any  portion  of 
§uch  dej)ts  from  Lopez  to  Davis  or  Moresi  was  unsatisfied, 
and  that  afterwards,  but  not  as  keeper,  Davis  or  his  assignee. 
Moresi,  had  gotten  lawful  possession  of  such  property,  at 
any  time  before  the  levy  of  the  execution  by  Swift,  whether 
possession  was  acquired  at  the  ranch  of  Moresi  or  else- 
where." 

»  By  the  twelfth  instruction  the  jury  were  advised  that,  *'a 
party  in  possession  of  land  is  presumed  to  be  in  possession 
of  the  personal  property  thereon  until  the  contrary  is 
ehovni."  In  brief,  the  jury  were  instructed  that  respondent 
could  recover  if  he  got  lawful  possession  from  Lopez  at  any 
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time  before  levy  under  the  execution,  and  the  mortgage 
debt  was  not  paid.  If  Lopez  had  actual  possession  and 
control  of  the  property  from  and  after  the  execution  of  the 
bill  of  sale,  as  the  instruction  assumes  to  have  heen  the 
case,  then  he  brought  it  to  respondent's  ranch,  as  he  testi- 
fied that  he  did.  If  such  was  the  case,  and  possession  of 
the  ranch  was  presumptive  evidence  of  respondent's  posses- 
sion of  the  personal  property  thereon,  then  he  must  have  been 
in  *lawfur^  possession  so  far  as  he  was  concerned;  for 
cei-tainly,  upon  those  facts,  he  did  nothing  unlawful.  The 
jury,  then,  were  bound  to  find  for  him,  under  the  instruc- 
tion, notwithstanding  the  facts  that  Winter  may  have  ac- 
<iuired  a  prior  lieii;  that  there  was  ijo  proof  that  respondent 
paid  any  consideration  for  the  assignment ;  that  he  purchased 
no  other  or  greater  interest  or  better  title  than  Davis  had  at 
the  time;  that  Davis,  had  he  obtained  the  actual  possession 
from  either  Lopez  or  Moresi,  instead  of  assigning  his  interest 
to  respondent,  could  not  have  recovered,  and  that  respondent 
was  in  no  better  situation.  The  fourteenth  instruction  was 
erroneous  in  permitting  the  jury  to  disregard  the  entire  tes- 
timony of  ''Ja  M^itness  who  had  willfully  sworn  falsely  on  any 
matter  in  the  case."  That  privilege  should  have  been  lim- 
ited to  witnesses  who  had  willfully  sworn  falsely  upon  a  mate- 
nal  matter.  We  deem  it  unnecessary  to  consider  the  in- 
structions offered  by  appellant  and  refused  by  the  court. 
Enough  has  been  siaid  already  to  indicate  the  rights  of  the 
parties  at  another  trial. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 

Hawley,  J.,  dissenting: 

There  were  two  theories,  upon  either  of  which,  the  re- 
spondent claimed  that  he  was  entitled  to  recover  a  verdict 

First,  upon  the  ground  that  at  the  time  of  the  pretended 
Wy  of  the  attachment,  and  for  a  long  time  prior  thereto, 
W.  T.  Davis  &  Co.,  as  mortgagees,  had  the  actual,  open,  and 
notorious  possession  of  the  property  in  controversy,  and 
that  the  attachment,  if  levied,  Ivas  subject  to  their  rights  as 
mortgagees.     Second,  that  if  there  was  a  valid  attachment, 
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the  lien  was  lost  by  a  failure  upon  the  part  of  the  attaching 
officer  to  keep  possession  of  the  property. 

Upon  the  first  point,  as  to  the  possession  of  the  property, 
prior  to  the  attachment,  there  was  a  substantial  conflict  of 
evidence  sufficient  to  have  sustained  a  verdict  on  either  side. 

Appellant, .  to  prove  the  levy  of  the  attachment  and  the 
appointmejit  of  W.  T.  Davis,  as  keeper,  relied  upon  the 
sheriff^s  return  to  the  writ  of  attachment. 

Respondent  sought  to  show  by  the  testimony  of  the  sher- 
iff that  the  attachment  was  levied,  if  at  all,  subject  to  the 
rights  of  the  mortgagees,  and  that  the  appointment  of  Davis, 
as  keeper,  was  made  subject  to  his  claim  as  a  mortgagee ;  but 
this  evidence,  was  erroneously  excluded  by  the  court.  The 
respondent  claimed,  in  the  first  instance,  that  the  testimony 
submitted  upon  his  part,  if  believed,  entitled  him  to  a  ver- 
dict. Second,  that  if  the  jury  disbelieved  his  side  of  the 
story,  and  believed  appellant's  ;witnesses,  then  the  same  re- 
sult would  inevitably  follow,  because  it  affirmatively  ap- 
peared therefrom  that  if  there  was  any  valid  attachment 
(which  respondent  continually  denied),  it  was  lost  by  a  fail- 
ure upon  the  part  of  the  attaching  officer  to  keep  the  custody 
and  cpntrol  of  the  property.  It  is  upon  the  latter  theory 
that  the  instructions  conaplained.  pf  were  given.  The  return 
of  the  officer  does  not  show,  or  tend  to  show,  that  the  prop- 
erty attached  thereafter  remained  in  the  possession  of  the 
sheriff  or  his  keeper.  There ,  is.  no  testimony  that  Davis,  as 
keeper,  turned  over  the  possession  of  tlie  property  to  Lopez, 
or  to  anybody  else.  There  is  no  testimony  that  the  lien  of 
the  attachment  (if  any  ever  existed)  was  lost  by  any  act  or 
agency  of  Davis,  as  keeper. 

Lopez  testified  that  he  had  the  custody  and  control  of  the 
property  after,  as  well  as  before,  the  levy  of  the  attachment : 
that  he  ordered  the  mules  brought  down,  and  directed  that 
they  should  be  put  upon  the  ranch  owned  by  Morcsi. 

If  Morcsi  obtained  the  possession  by  any  illegal,  forcible, 
or  fraudulent  means,  or  through  any  act  or  agency  upon  the 
part  of  Davis,  as  keeper,  he  would,  of  course,  be  estopped 
from  claiming  any  benefit  on  account  of  such  possession. 
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But,  on  the  other  hand,  if  he  obtained  the  possession  hon- 
estly, if  there  were  no  illegal,  forcible,  or  fraudulent  means 
used  by  him,  or  any  one  acting  in  his  behalf,  to  secure  the 
possession  and  control  of  the  property,  and  he  did  not  se- 
<;ure  such  possession  through  any  ^ct  or  agency  of  Davis,  as 
keeper,  then,  certainly,  he  would  not  be  estopped  from  de- 
nying the  pretended  lien  of  the  attachment. 

It  may  be  admitted  that  some  of  the  instructions  given 
upon  this  point  \f erfe,  standiflg*  alone,  calculated  to  mislead 
the  jury ;  but  when  they  arfe,  as  they  should  be,  taken  as  a 
whole  and  construed  together  with  refer^enoe  to 'the  particulaT 
facts  and  circunistances  testified  to  in  this.  c,as6,  T  do  not 
think  the  jury  could  have  .been  .misled  upon  tJ*e  real  ques- 
tions at  issue.  '  ■    • 

If  the  jurors  believed  that  W.  T.  Davis,  in  violation  of 
bis  duties  and  o£  the  txiusts.irciposed  An  him,,  ^s  keeper,  air 
loured  the  property  to  be  surrendered  either  to-  Lopee  or 
lloresi  (or  anybody  else),  it  ^as  their  duty,*  under  the  in- 
structions upon  this  branch  ol  the  case,  to  have  fomnd  ii\  f^- 
vor  of  appellalit.  •  ^  ■ 

The  instructions  (taken  together  as  before  stated)  properly 
left  the  queationg:  of  fact  fqr  the  jury  to  decide  whethei  the 
Hen  of  the  attachment  (if  valid)  was  kept  good,  or  whether  it 
was  lost  by  a  failure  upon  the  part  of  the  sheriff  to  keep  the 
possession;  and  if  lost,  .whether  Moresi,  without  any  fraudu- 
lent or  illegal  means  on  his  part,  or  any  act  upon  the  part  of 
Diavis,  as  keeper,  legally-  came  into  the '  possession  of-  the 
property,  and  had  the  rightful  possession  of  it  .at  the. time 
of  the  levy  of  the  execution. 

There  was  sufficient  testimony  upon  these  points  to  sus- 
tain a  verdict  in  respondent's  favor. 

Davis  &  Co.  were  bona  fide  mortgagees,  and  if  the  lien  of 
the  attachment  was  lost  (through  no  agency  of  W.  T.  Davis, 
as  keeper),  they  had  the  imquestioned  legal  right  to  sell  and 
dispose  of  their  interest  in  the  property  to  Moresi.  '     ' 

The  only  objection  urged  to  the  fourteenth  instruction  is 
the  omission  to  insert  the  word  "material.'*  Appellant  has 
failed  to  point  out  s^nj  immaterial  matter  testified  to  by  any 
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witness,  and  hence  has  failed  to  affirmatively  show  that  he 
might  have  been  prejudiced  by  the  giving  of  this  instruction, 
even  if  it  is  erroneous. 

In  my  opinion,  the  judgment  of  the  district  court  ought 
to  be  affirmed. 


[No.  917.]. 

THE  STATE  OF  NEVADA,  Apellant,  v.  THE  CALI- 
FORNIA  MINING  CO.,  Responbej^t. 

A    JUDQMBNT    FOB    DBLINQDEMT    'X'AXBS    IfUah;    INCLUDB    THE    PSMUUTY. 111    B 

suU  for  delinquent  taxes  and  penalties,  the  attorneys  for  the  state,  in- 
cluding the  district  attorney,  consented  to  withdraw  the  claim  for  xienal- 
ies  from  the  consideration  of  the  court,  and  take  judgment  for  the 
amount  of  the  tax.  The  Judgment  was  so  entered :  Held,  error ;  that 
it  was  the  duty  of  the  court  to  include  the  amount  of  the  penalties  in 
the  judgment. 

IDKM — Consent  of  ArrroBilinr  awd  Statb  Officbiks  VoiD.^-^NeitlMr  the  dis- 
trict attorney,  other  counsel  for  the  state,  nor  any  of  the  state  officers, 
are  clothed  with  any  authority  to  give  consent  to  a  judgment  for  delia- 
quent  taxes,  without  including  the  penalties. 

IDBM — Right  of  Appeal. — As  no  consent  conld  be  given  to  the  entry  of  the 
judgment:  Held,  that  an  appeal  lies,  in  favor  of  the  state,  from  the 
judgment. 

Sfectal  Law. — Section  3  of  the  "act  to  discontinue  litigation  touching  in- 
equitable claims  for  taxes  and  penalties*'  <8tat.  1879,  14S) :  ffeld,  un- 
constitutional, it  being  a  special  law  in  violation,  of  sections  20  and  21  of 
art.  IV,  of  the  constitution.     (Hawley,  J.,  dissenting.) 

Idem. — ^A  law  which  applies  only  to  an  Indlyldual  or  to  a  number  of  Individ- 
uals selected  out  of  the  class  to  Which  they  belong.  Is  A  spocial  law. 

i' 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  appear  in  the  opinion. 

F,  V.  Drake,  District  Attorney  for  Storey  County,  for  Ap- 
pellant : 

I.  The  consent  of  parties  did  not  authorize  the  court  to  en- 
ter a  judgment  for  less  than  the  law  derjiandod. 

The  statute  controls  judicial  officers  as  well  a^  ministerial 
or  executive  officers.  (Sees.  3153-3159,  and  3232,  3233, 
323S,  2  Comp.  Laws;  Cooley  on  Tax.  358,  350,  and  cases 
cited;  Thatcher  x.  Powell,  e'^Wheat.  119;  Stale  v.  C,  P,  R. 
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i?.,  10  Xev.  49 ;  Hohart  v.  Hobart,  45  la.  501 ;  Norwegian 
Street,  81  Pa.  St.  349 ;  Cohen  v.  Barrett,  5  Cal.  195 ;  Hills  v. 
Chicago,  60  HI.  86;  Cedar  Rapids  R.  R,  Co.  v.  Can-oil  Co,, 
41  la.  153;  State  ex  rel.  Ash  v.  Parkinson,  5  Nev.  15; 
State  V.  Con.  Fa.  Jf/jr.  Co,,  13  Id.  289;  Murray  v.  State,  34 
Tex.  331 ;  Weame  v.  Haynes,  13  Nev.  103.) 

II.  The  attorneys  on  the  part  of  the  state  had  no  au- 
thority to  compromise  the  cause  of  action.  (1  Wait's  Ac- 
tions and  Defenses,  p.  436,  sec.  4;  Spears  v.  Ledergerher,  56 
Mo.  465 ;  Walden  v.  Bolton,  55  Mo.  405 ;  Maddux  v.  Sevan, 
39  Md.  485,  496;  Adam  v.  Roller/ SS  Tex.  711;  Moye  v. 
Cogdell,  69  K  C.  93;  Marbourg  v.  Smith,  11  Kans.  554; 
State  V.  Jf onAoften  Co.,  4  N*ev.  318 ;  Holker  v.  Parker,  7 
Cranch,  436;  Shait>  v.  Kidder,  2  How.  (KY.)  Pr.  244; 
.Irfanw  e^  aL  v.  Bradley  et  ah,  9th  U.  S.  Circuit  Court ;  Wad- 
hem  v.  Oay,  73  HI.  415;  Stackhouse  v.  CHaa-a,  14  Pa.  St. 
88 ;  £a^^«  v.  Seahury,  1  Sprague,  433 ;  Derwori  v,  Lootier, 
21  Conn.  245;  iV^o/fln  v.  /acfcwn,  16  HI.'  272;  Doub  v. 
Barnes,  1  Md.  Ch.  127;  Davidson  y,  Rozier,  23  Mo.  38^; 
T^ai7  V,  Co/uini,  15  Vt  314;  Smock  v.  iJacf^,  5  Rand.  (Va,) 
639;  /S^fni<A  v.  Dixon,  3  Mete,  (K!y.)  438;  People  ex  ret 
Bondel  v.  If.  S.  F.  H.  &  R.  R.  A.,  38  Cal.  565 ;  Waters  ca^e, 
4  Court  of  Claims,  389;  Parsel  v.  Barnes,  25  Ark.  261; 
People  V.  Minor,  2  Lans.  396;  Siaiev.  Allen,  Z2  TeX,  273; 
-Yjxan  V.  AM^?t^<^/25  La.  Aji.  433;  Preston  v.  HiH,  50,  Cal. 
43;  Swinfen  v.  Swinfen,  24  Beav.  549  J  Brackett  y.  Norton, 
4  Conn.  517;  Lockhart  y.  Wyatt,  10  Ala.  231.) 

m.  The  judgment  was  pntered  without  dismissing  any 
part  of  the  action,  and  was  a  judicial  determination  of  de- 
fendant's liability  of  the  tax.  Being  such  determination, 
tho  delinquencies  or  penalities  attached  by  operation  of  law, 
and  there  can  be  no  fact  in  the  cases  for  farther  or  fut\ire  in- 

f 

vestigation.  The  delinquencies  or  percentages  necessarily 
follow  the  tax.  The  appellate  court  has  the  power  to  render 
the  judgment  that  should  have  been  entered  in  the  court  be- 
low. (1  Comp.  L.  1400;  State  of  Nevada  v.  Con.  Va.  Mfg. 
Co,,  13  Nev.  289;  Lane  v.  Kirkman,  Minor  (Ala.),  411; 
Campbell  v.  May,  31  Ala.  567;  Wroth  v.  Johnson,  4  Haf.  & 
M.  284;  Gordon  v.  Downey,  1  Gill,' 41;  Kennedy  v.  Loivery, 
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1  Binn.  .393;  Darby  v.  Henderson,  3  Munf.  li5;  Blanc  v. 
Saiisumj  2  Call,  415;  Mantz  v.  Hendley,^2  Hen.  &  M.  308; 
Smith  V.  Walker,  1  Wash.  195;  McClure  v.  iay,  30  Ala. 
208 ;  Errumwel  v.  Hatcher,  19  La.  An.  525 ;  O'Shea  v.  Kirker, 
8  Abb.  Pr.  69;  Trevino  y.. Fernandez,  13  Tex.  630;  jBTiV 
5^3/  V.  Siewart^  14  Id.  457;  Gahan  v.  Neville,  2  Cal.  81.) 

.  IV.  The  act  to  discontinue  litigation  tpii^ching  inequitable 
claims  for  taxes  and  penalities  is  unconstitutional,  for  sev- 
eral reai^ons :  - 

1.  ^he  act  embraces  m^re  than  one  subject,  ai;id  the  sub- 
jects are  ;not  expressed  in  the  title.  .  (Co^st,-  art,  IV.,  sec. 
17 ;  1  Comp.  L.  108 ;  Potter's  Dwarris  on  St^ts.  103-107,  and 
cases  (;i^ed;  Stfte  v.  Silver,  d  Isev^227;  PegpU^v,  Mahoney, 
13  Mich.  494.)    .        .  ,  ^ 

.  2,  ^t  is  a  sp^ej^l  law  in  viplaition.of  eeca,  20,  2 J,  of  art. 
IV,,  apd  sees.  1,  2>  of  art.  VIIL^pf  the  constitution.  (Vauies 
V,  McKeeh^,  5  Nev,  369 ;  Holden  v.  James,  Xi  Mass.  396 ; 
Siinond^  v.,  Simonds,  .103  Id.  572 ;  .State  v.  tisterbrooJc,  3 
]^ev.  173 1  Toledo  i?v  Rr  y,  ^prdyjce,  27  In^.  95;  ^Yillianls  v. 
JBidlemaai,'7  J^ey.  68:' State  v.  Toll  Boacl.Co.,  10  Id.  155.) 

3.  Section  3  .of  th^  ^ct  discloses,  an^.asaunjption  ^f  judi- 
cial functions  on  the  part  of  the  legislature ,  and  conflicts 
with  art.  III.,  Con.  (S^dg^  on  .Con.  of  St.  and  Const  Lawe, 
13§  fit  seg^.,, 166-170,  notes  and. oases j  Cooley  on  ponst.  Xrini. 
99-10/5;  Kimball  v.  Town  of  iiosendale/i2  Wia.  407;  Er- 
vine's  Appeal,  16  Pa.  St*  266;  Greenough  y.  (}peenou{/h,^ll 
Id.  494;  De  Chestellus  y.  Fairchild.  15  Id  18;  Tfwiees  v. 
Baily,  10  Fla,  238;  Tayhr  v.  Place,  4  R.  I  324;  Denr^y  v. 
Maitoqn,  2  Allen,.  3Q1;  Governor  v.  Porter,  5  Humph,  165; 
State  V.  Pleming,  7  Id.  152 ;  Pepple  v.  Supervisors,  16  N.  Y. 
424  ;\Z?emgr  v.  TeZZ  Ass'n,  4  W.  &  S.  227.;  Moser  y.  TffetVr-. 
29  Mich.  59]  Butler  v.  Supervisors,  26  Id.  22;  HaH  v.  JBTen- 
rfer^on,  17  Id.  213;  People  v.  Goldtree,  44  Cal.  323;  3A- 
Daniel  v.  Correll,  19  111.  226 ;  Holden  v.  James,  11  Mass. 
402-405;  Picquet,  Appellant,  5  Pick.  64.) 

4.  It  impairs  the  obligations  of  contracts.  (Sedg.  on 
Con.  of  St.  k  Const.  Law,  630,  631;  Pott.  i)war.  on  Stats. 
474,  477,.  478;  Rhodes  v,  O'Farrell,  2  Xcv,.  60.;.Cooley 
Const.  Lim.  289 ;  Oatman  v.  BomZ,  15  Wis.  28. 
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J/.  A,  Mur,phyj  Attorney-General,  and  R,  M,  Clarke,  also 
for  Appellant ;  .      '       '     '.. 

I.  Upon  the  point  that  the  act  is  an  exercise  by  tlie  legis- 
lature of  judicial  functions.  (Sedg,  oi^  St: '&  Const.  .Law, 
166-170;. '4  Wheat.  558;  6  iPick*.  65-70;  11  Mass,  356; 
402-105;  2  Allen,  361,  37ft-3T8 ;  4.11.  T.  .324-3'3t ;  26  Mich. 
22-26;  29  Id.  57.)    '     '  "*•"."'':.;. 

II.  By  section,  3  in  question  the  legislature  rttempts 
to  ratify  and  confirm,  an  unauthorized  act  of  the  district  at- 
tomey  in  rejnitting  a  lax.  The  legislature  have  no  power 
to  remit  a  ta^.  It  can  noli  relieve  a  party,  from  the  payment 
of  a  tax  which  has  heen  levied  by  the  law.  If  tl>e  legisla- 
ture can  relieve  a  tax-payer  from  the  payrrient  of  tjis  .taxes 
after  they  have  been  levied  and  become  due,'  a  fdrtioh,'  it 
can  reliQve.  hixn* bef pre. th^. taxes  have  been, levied  and*  have 
become' due.  *  To  relieve  a  tax-payer  from' the  payineixt..<5!f 
his  taxes,  either  before  or  after  levy,  would  be  to  take  ^  (he 
burdens  ot  goveriimeiil  f roiii  orie.aiA  j)ut'tliem'  upon  anpther, 
This  would' ptoduce  precisely  the  lneq,uality'  of ,  taiatioii 
which  art  X  of  the  Constitution  of  TCievada  irihib^ts.  '(Const. 
Xev.,  art.'  Xr.y'Cpoley'on.r^.  152;.'i'53V^3' 0^16  Sir."  J,^  i^,'*' 
13;  5'ri  '589,  592;  9:Wi?.  '4lO,  4^6-428; "k.Micli;  36;  34 
Cal.  432;  ,^V  Id:'242,'246;  5ltd.  'l9,''23;;s\W.  i79;i86:V 

in.  iTie  .whole  act,  of  wbich  sec.  3  ifi  otii  a  pajrt,  is  jtiyali(j[ 
for  the  reason  that  it  is  a  "special  laV^  for  the  "collection 
of  taxes,*'  which  is  probibited  by  g^c.  'SO  of  article  IV.  of  the 
constitution  of  Nevada.  '  (Const,  of  lsrev.,'art.1rV.,  seic.  20i) 

It  is  special  because  it  relates  to  particular  suits,,  otily. 
It  has  no'  general  application.  Tt  is  ^not  a  rule  of  conduct 
or  principle  for  the  government  of  the  people.  It  has  no 
prospective  operjation.  It  seeks  to  affirm  certain  judgments 
by  confirming  the  agreement  of  the  .  district  attorney  '  of 
Storey  county  made  in  special  cases.  Tt  has  none  of  the 
characteristics  of  a  general  law,  and  all  the  characteristics' 
of  a  special  law.  It  must  be  pleaded,  an^  requires  evi- 
dence to  give  it  application  and  effect. 

'  .    '     ■    "  I  ,  *  » 

C,  J,  HUlyer',  for  Respondent : 

L  The  sypreme  court  of  this  .state  ie  nowhere  and  in  no 
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manner  charged  with  the  supervision  of  the  collection 
of  thjC  revenue.  The  jurisdiction  accrues  solely  from  the 
fact  that  an  appeal  has  heen  taken  from  a  judgment  in 
a  civil  action,  iand  the  determination  must  be. in  accordance 
with  the  priaciplea  which  govern  appeals  in  all  civil  actions. 
(2  Comp.  L.  196  (Rev.  Act.,  sec.  36) ;  Mayo  v.  Ah  Loy,  32 
Cal.  477;  Eitel  v.  Foote,  39  Cal.  439.) 

II.  The  district  attorney  is  appointed  by  law  to  represent 
the  state  as  its  attorney,  and  as  to  all  matters  of  practice 
he  is  invested  with  the  same  authority,  and  charged  with 
the  satne  responsibility  as  other  attorneys  in  other  civil  ac- 
tions.    (E^v.  Act.,  sec.  29.) 

:  III.  The  judgment  was  entered  by  consent  of  the  attor- 
ney, and  can  not  therefore  be  disturbed  even  if  erroneous 
on  its  fa<?e.     (13  Cal.  191;  22  Id.  456;  6  Id.  666;  9  Id. 

IV.  What  the  jattorneys  for  the  state  really  did,  and  all 
that  they  did,  was  to  say  that  in  the  then  pending  action 
they  v^ould  no  further  proceed  for  the  collectioii  of  the  pen- 
alties,, anoi  their  authority  to  do  t^is  is,  under  th^  decisions^ 
beyond  reasonable  question,  {holmes  ,v.  Rodgers,  13  Cal. 
191'^  Farmers  JSmky.  Sprigg,  IJL  Md.  389^  Oaillard  v. 
$mart^  6  Cow.  383;  podrd  of  Commissioners  v,  ToxM^ger,2^ 
Cal.  147.)  The  record  does  not  disclose  a  want  of  special  au- 
thority, a»d  in  the  absence  of  any  showing,  authority  will  be 
presumed.  (See  6  Cow^  383,  above  cited,  and  Presion  v. 
Bill,  50  Cal.  55,  66.) 

V.  The  order  of  withdrawal,  even. if  authorized,  was  not 
void,  but  fit  most  merely  voidable.  ' 

The  right  to  avoid  an  act  of  this  character  Is  lost  by  ac- 
quiescence, and  the  act  is  ratified  without  respect  to  time, 
by  the  acceptance  and  retention  by  the  client  of  that  which 
was  the  consideration  for  which  it  was  obtained-  {ilayor 
wFoulJcrod,  4  Wash.  C.  C.  5ll.) 

VI.  The  authority  to  commence  and  defend  suits  when- 
ever in  their  discretion  the  interests  of  the  state  will  be 
thereby  subserved,  necessarily  includes  the  authority  to  ex- 
ercise their  own  judgment  in  refusing  to  institute  legal  pro- 
ceedings, and  by  so  doing,  to  bind  the  state  in  its  relation 
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to  parties  who  are  misled  or  prejudiced,  or  acquire  equities 
thereby. 

VII.  The  act  in  question  is  not  unconstitutional. 

1.  The  title  embraces  but  one  subject.  Each  section  of 
the  act  provides  that  under  certain  conditions  there  shall  be 
no  further  litigation  concerning  a  specified  class  of  taxes  or 
penalities. 

2.  The  third  section  is  not  an  encroachment  upon  judi- 
cial prerogatives. 

All  the  de<^isions  cited  by  the  counsel  for-  appellant  are 
of  cases  involving  the  question  as  to  how  far  litigation  be- 
tween private  individuals,  and  respecting  private  rights,  can 
be  controlled  by  legislative  action.  Such  cases  have  no 
relevancy  to  the  present  question. 

3.  The  objection  that  this  is  special  legislation  needs  no 
other  answer  than  a  reference  to  the  numerous  decisions  of 
this  court,  upholding  the  eonstitionality  of  those  legisla-' 
tive  provisions  prescribing  a  special  mode  for  the  assessment 
and  collection  of  taxes  upon  the  proceeds  of  mines.  (See 
also,  Toungs  v.  Ball,  9  Nev.  212.) 

VIII.  The  questions  whether  a  penality  is  part  of  a  tax/ 
and  whether  the  legislature  has  the  power'  to  remit  a'  tax  or 
penality,  are  in  n6  way  involved  in  the  decision  of  these  ap- 
peals. The  section  being  considered  does  not  purport  to 
remit  anything.  It  does  not  deal  with  anjr  liability  for 
taxes  or  penalities,  but  only  with  the  validity  of  a  certain 
class  of  judgments^.  This  court  has  no  mean^'  of  knowing' 
whether. any  tax  or  penalty  was  ever  du6  from  these  defend- 
ants. The  question  of  original  liability  has  nothing  to  do' 
with  the  question  whether  a  judicial  investigation  has  been' 
so  conducted  that  the  judgment  in  v^hich  it  resulted  can  be 
reversed. 

The  latter  is  the  only  question  befoi'e  this  coutt.  The 
only  bearing  which  this  section  can  have  upon  the  contro- 
versy is  by  way  of  ratification  of  the  dct  of  the  state's  at- 
torney. The  legislature*  was  a^ked  to  Jmss  it'  only  oiit  of 
abnndant  caution,  because  it  had  been  ai^ed,  that  the 
consenting  by  the  district  attorney  to  a  judgment  for  lesB' 
than  the  amount  claimed  in  the  complaint,  was  in  the  nature 
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of  a  compromise,  and  that  the  usual  presumption  in  favor 
of  special  authority  to  the  attorney  could  not  be  here  in- 
dulged, because  the  client  was  the  state. 

By  the  Court,  Beatty^  C.  J. :     . 

The  complaint  in  this  action  waa  filed  March  16,  1877* 
It  showed  by  the  usual  averments  that  the  taxes  due  from 
the  corporation,  defendant,  on.  account  o^.  tibe  proceeds  of 
its  mine  for  the  quarter  year,  ending  Septen]J)^r  30»  1876, 
were  delinquent,  and  prayed  judgment  therefor  and  :for  the 
pi:escribed  penalties  and  costts.  . 

To  tjhis  complaint  the  defend^ivt;s  4en^urx^d>  upon  grounds 
\yhich  are  now  confeesed  to  have.beea  "wilfhout  merit,  -Such 
being  the  state  of  the  pleadinga,  the  following  judgment  wa* 
entered  by  order  of  the  court  oi?l  the  fifth  of  May,  1877 :. 

^^This  cause  qoming  on  regularly  for  hearing  by  ^neent 
of  parties  at  this,  day^  now  come  said  parties*  in  op^  court 
by  their  respective  attorneys,  F.  V.  Drake,  district,  attorney^ 
and  Lewi^  &  Deal,  attorneys,  for.  plainti^,  and  R.  S.  .and  W. 
S.  Mesick,  attorneys  for  defendant,  and  th^  said,  plaintiff, 
by  (|onsfnt.^f  defendant,  withdraws  its  claim,. from  th^  'con- 
sideration;  of  .the*  court  for  the  penajtie&.mentioiued  iu  the 
complaiint  in  ^aid  cause,  and  takes  judgment  for.. the  sum  of 
seven1;y-rtwo  thousand  three  hundred  ,an4  fifty-fivq  dollars 
and  eighty-nine  cents,  the  tax  sued,  for,  and.  one  thousand 
five  hundred  dollars^  fees  for  district  attoruBy,  be&idee  cost 
of  suit  herein,  taxed  at  forty-e^ght  dollars,  ai^d  seventy-nine 
cents;  Wherefore  it  ia  ordered  and  adjudged  that  the 
plaintiff  have  and  recover  in  this  actiori  of  and  frpm  the 
defendant  the  sum  of  seventy-three  thousaijid  nine  hundred 
and  .four  dollars  and  sixty-eight  cents,  in  .United  Statea 
gold  coin,  and  that  plaintiff  have  execution  therefor." 

From  thi3  judgment  the  plaintiff  appeals,  and,  there  being 
no  statement  of  .the  case  annexed  to  the  record^  the  ques- 
tion is,  .whether  error  appeiq^  ,upon;the  judgment  xolL 

It  is  not,  a^d  can, not  be„  pretended  that,  the  pleadings 
sustain  tlie  ju(igment.  The  complaint  ahows  that  a  tax  of 
upwai;d8  of  .^sevwty-^.wp.thou^nd  dpUarSv.was  assessed  upon 
the  proceeds  of  the.defendants^mine,  taken  at  a  valuation 
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fixed  bv  its  o^vn  agents,  in  the  sworn  statement  whicli  they 
were  required  to  ihake;  it  shows  that  this  taix  had  become 
Qelinqucnt,  and  that  a  right  of  action  had  ai'isen  thereupon 
Wore  suit  brought.  '  Tfhere  was  but  one  way  0"f  pittti'n'g  flio 
truth  off  these  allegations  in  issne^  arid  that  was  by  ia  veri- 
fied answer:'  (Oomp.  L'.  3196.)  But  iio  such  nor  any  othet* 
aaswer  was  ever'  -filed'.  *  The  complain'^  was  'neWr  amiBrided, 
and  there  i^^  no  trac^  upon  the  V^ord  of  any  i^ort'of  i*fe-; 
traction  of  its  allegations,  or  of  any  kdihissiori',  solemn  or 
otherwise,  that  it  is  in  any  particular  untrue.  Siwh  beinjr 
the  case,  -we  repeat,  'the  jtidgment  is  iidt'  su^ainied'  by  the 
pleadings;  for  the  "hricoht/adicted  and  uiiretf'a^ted'' allega- 
tions of  the '  complaint  are  that^  thV^i^e -was  due  frbnt  the  'de- 
fendant  at'thef  tinie  th6  ictioti  w-fts  domTii(^ilced',''hbt  only  the 
sum  of  seventv-two  thousand,  three  hundred  and  fifty-nine 
dollars  and  eighty-nine  cents,'  'delinqiierit  taxes',  out,  iVi  'ad- 
dition thei^^to,  •  upwards  of  eightieeii  thoUi^drid  dblla^-^the 
penalty  of  t^venty-flVe  per  icent.  (tf  the  amount  delinqtieiit. 
The  fight  to  recover  Which  ^follows,  a^'a  direct  atid'inevita-' 
Me  legal  consequetice,  frdTii"th'6  right 'to  rdcoVer  thd'tai'  it- 
self. It  wa's  the  imperative '  diJity '  of  the! '  disrtrict  attiirn^y '  t6 
insert  in' the  coinplaiht  ademalid*  for  this/  penalty^'aiid'iV 
was  no' less  the  inipeVkti'Vfe  dutjr  bf ' the  court  to'  itidtid'e  It 
in  the  judgment.  (ComJ):X.'3238;).  '  The  v^Hd^ty  bf  this 
law  has  never  beeii  questioned,  but- on  -the  contrary, ' has 
Wn  expressly  dfirmed  by  this  court.'  '{St'cti'e  ^.'  Calif ortm 
Mining  Co,,  IS  'Nev.'^206:) '  And'  there  bah  be  no  ddtibt  dV 
to  its  constructibn.  It' is  mandatory  in'  its  term's  and  in  its 
spirit;  and  the  6xpr^ss  Injhitiction  which  it  lays  Upon  the* 
court  is  as  direct  and  positive  as  thdt  which  it 'lays'  upon 
the  disrtrict  attorney.  '"Not  bhly  nii'ist  the  complaint  dematid' 
but  ^Hhe  judgnieiti  BhalV^e  eriteted  for  hvenly-five  pet  d^nt 
in  addition  to  the  idxf^  dtc.  How  then  is  this  jtidgmerit^ 
entered  for  tfie  tax  withoiit  the  p'enklty,  to  be  viridi-* 
eatedt  It  is  not  the  judgment  which,  oil  the  case  presented 
bv  the  record, 'the  law "conimerided  the  district  court  to  enter;' 
and  it  is  therefore  erroneous,  unlesis  it  is  rendered  valid 
bv  the  consent  thereiti  recited  bf  the  district  attorney.    The 

consent  of  lif  65srg.  lewi^  &  E(^al,tvho^e  also  m^ntioAed  as' 
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appearing  for  the  state,  can  add  nothing  to  the  force  or  effect 
of  the  consent  of  the  district  attorney.  For  under  the  general 
laws  of  the  state  (Comp.  L.  3153,  3231),  the  district  attor- 
neys of  the  several  counties,  and  they  alone,  are  authorized 
to  commence  actions  for  the  collection  of  taxes  returned  de- 
linquent In  all  such  cases  they  have  exclusive  charge  of 
the  litigation,  as  representatives  of  the  state,  so  long  as  it 
is  carried  on  in. the  district  courts.  If  other  attorneys  ap- 
pear, they  necessarily  act  in  a  purely  advisory  capacity,  or, 
if  they  exercise  any  authority  whatever,  it  must  be  derived 
from  the  district  attorneys,  and  can  never,  therefore,  ex- 
ceed that  ^hich  the  statutes  have  conferred  upou  them. 

What,  then,  was  the  effect  of  the  district  attorney's  con- 
sent?  , 

And  first,  what  did  he  consent  to  ? 

.  There  has  been  some  controversy  between  counsel,  but 
not  av  very  serious  one,  a^  to  the  meaning  of  the  stipula- 
tion, recited  in  the  judgment.  Indeed,  the  matter  is  too 
plpin  ito  admit  of  serious  controversy.  It  is  frankly  con- 
ceded by  counsel  for  respondent  that,  in  point  of  fact,  the 
transaction  was  nothing,  more  nor  Jess  than  a  compromise, 
by  which  the  district  attorney,  in  consideration  of  being 
allowed,  without  further  delay,  rto  take  a  judgment  for  the 
amount  of  the  tax,  and. a  part  of  his  own  fees,  consented  to 
waive  the  claims  of  the  state  as  to  the  accrued  penalty. 
Counsel,  however,  contendi^  that  the*  transaction,  as  it  ap- 
pears upqn  the  record,  will  bear,  and,  that  ihiB  court  ought 
to  allow  it,  a  different  construction.  W^e  shall  not  attempt 
to  state,  or  to  answer  in  detail,  the  argument  upon  this 
point.  We  content  ourselves  with  saying  that  to  us  the 
stipulation  recited  in  the  judgment  appears  to  demand  a 
construction  strictly  in  accordailQe  with  the  admitted  fact 
that  it  was  intended  to  be  a  compromise  of  the  cause  of  ac- 
tion. The  district  attorney  consented  that  the  court  might 
disregard  the  mandate  of  the  law  in  entering  judgment. 
He  did  not,  as  suggested,  merely  dismiss  as  to  a  part  of  the 
cause  of  action.  He  consented  to  the  entry  oi^  a  judgment 
for  a  part  only  of  an  entire  cause  of  action,  without  reserv- 
ing any  right  to  sue  for  the  remainder,  separately;  and  the 
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effect  was,  if  his  action  is  sustained,  to  foreVer  bar  the  right 
of  the  state  t6  recover  the  penalty,  the  claim  to  which  he. 
then  withdrew,  or  attempted  to  withdraw,  from  the  consid- 
eration of  the  court.  In  effect,  and  in  short,  he  consented 
to  relinquish  then  and  forever,  the  claim  of  the  state  for 
one  fifth  part  of  the  sum  due,  in  consideration  of  being  al- 
lowed to  take  judgment  for  the  balance. 

Having  thus  ascertained  what  it. was  that  the  district  at-, 
tomey  consented  to,  the  next  question  is:  Had  he  any 
authority  to  give  such  consent?       .  '  .        ' 

It  is  admitted  that  an  attorney,  without  a  special  author- 
ity, can  not  compromise  his  clienf^" demand,  or,'  iit  least, 
that  he  could  not  do  $o  before  the  passage  of  biir  "stitutfe 
relative  to  attotaeVl  (Comp.  L.  ^84  et  ^eq,)'  There  ^eemk' to 
be  a  claini  on  the  part  of  respondent  thai. '  under'  tfie  'pi^oVis- 
ions  of  that  statute,  his  powers  have  been  greatly  e^latgefl. 
The  language  relied  on. in  support  of  this  view 'ig' as  fal- 
lows: "An  attoiiiey  and  counselor' shall;' liave 'iaiithtoty'r 
First — ^To  bind  his  client  in  any  of  the  steps  of  an 'Action'  or' 
proceeding  by  his  agreement,  filed' Vith  th^'ckrk.br  entered" 
upon  the  minuteis  of  the  cour^,  but  not  otherwise."     (Sec. 

893.)  ".:",.        •!•''".: 

This,  however, '  is  not  an  enlargement  of  the  '  attoriiey's' 
authority,  but,  is  merely,  a  restriction  as, to  'tie  method  of  ] 
exercisiiig  it     (Preston  v.  Hill,  SO  Cal."  53.)     Under  the' 
statute,  therefore,  as  before  thie  statute;'  it  reniains  true  that  • 
an  attorney  at  law  can  not  compromise  his  client^s'  cause  of 
action  without  being  especially  authorized  so  to  do!     It  is 
further  admitted,  that  the  district  attorneys  of  thel  several* 
counties  have  no  grieater  authority  (under  the  stfltues)  in 
the  conduct  of  tax  suits  than  is  ordinarily  feonferr^d  by  a. 
general  retainer  in  ia  controversy  between  private  parties. 
It  follows  from  these  admitted  propositions  that,  under  the 
law,  a  district  attorney  has  no  authority  to'  compromise  a 
tax  suit 

But  it  hias"  been  often  held  that,  in  the  absence  of  proof, 
an  attorney,  who  has  compromised  his  client's  cfltise  of  ac-  ' 
tion,  will  be  pre'sutned  to  have  been  siyeciallyiiithbrized  so 
to  do;  and  such  is  probably  the  genernl rtile.        ' 
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It  is  upon  this  proposition  that  counsel  for  respondent 
places  his  main  reliance.  He  contends  that  in  this  case,  as 
ini  other  c^ses,  it  must  be  presumed  that  the  district  attor- 
ney had  a  special  authority  to  ^lake,  the  compromise  upon 
w^ich  the  judgment  w^s  entered.  ,     , 

Coups^  for  appellant  contends,  on  the  contrary,  that,  al- 
though it  may  be  proper  and  jiiStt,,  as  well  ^s  convenient  to 
the  ad^iinistration  of  justice,  tQ  presume  such  special  au- 
thpjrity  where*  the, client  is  a  natural  person  or  corporation 
capable  of  conferring  it,  by  means  of  which  courts  can  have 
no  judicial,  knowjiedge,  it.  is  far  otherwise  in  the  case  of  the 
district  ^tto.rney;,  wjjo.  derives  all,  his  authority  fropi. public 
statutes,  of  which  the  courts  are  bound  to  take  i^otice. 

This  argum^t  1$  .unans\yerabl^.  The  reason. why  an  at- 
torney fo^  a  Qatural  person,  or.  private,  corppration  is  pre- 
8wned,.!tQ.have  a,  sjpecial  authprity  for. any  compromise  l^e; 
may  make^of.  the  cause  of  action  is  .|hatit  i^  Wgbly  probable- 
such.. ,  authprity.  .^asbeen  given..  He  is.  in  constant  cqm- 
nj^iiUjicatipn,,  with  his  client,  and  acting  under,  his  instVuc?- 
tion^;  Jhiis  client;  m.^y  a^i  any  moment  instruct  biru  .to.  com- 
prpipise ;  if  he  co^prppi^e^  without ;  authority,  he  cf^ppses 
himself  to  a  serious  personal  liability  without  any  adequate 
motive,  ai^.d  therefoi^e  it  is  highly,  improbable  he  will  do;  so^ 
Cpnseqja^ntly  the  presumption  that  he  will  n,ot.  compromise 
his  client's;  demand  without  ai](thority,  rests,  like  allotjber 
presjumptiong  of  fact,  upon  the  probability  of  its  truth.     ,. 

,  In  the  case  of  the  district  attorney  this  reason  utterly  fails. 
To  p^resume  that  he  had  a  special  authority  to  compromise 
a  claim  for  delinquent  taxes,  would  be  to  presume  a  .fact 
which,  is  ][^ally;  impossible.  The  only  means  by  which  his 
client  can,  .under  the  conatitution,  confer  any  authority  upon 
the  officers  charged  with  the  collection  of  its  re.venues,  is  a 
general  statute;  and  the  courts  therefore  know  with  absolute 
certainty  ..that  an  authority,  not  conferred  by  the  statutes^ 
which  they  are  bound  to  notice,  does  not  exist. 

In  tbis  casQ  wq  know  .^yith  absolute  certainty,  and  the  dis- 
trict ^ourt  siixd  the  respondent  and  its  counsel  must  be  held 
to  have  known,  that  neither  the  district  attorney^  nor  any 
other  officer  or  person  whatsoever,  had  any  authority  to  com- 
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promise  the  cause  of  action  stated  in  the  complaint.  His 
consent  to  the  judgment  as  entered  was  therefore  void,  and 
the  judgment  is  necessarily  just  as  erroneoi^s  with  his  con- 
sent as  it  would  have  become  without  it.  ,    , 

That  this  judgment;,  which,  as  we  have  shown,  is  not  sus- 
tained by  the  pleadings,  and  has  nothing  else  to  sustain  it, 
must  be  reversed,  unless  it  is  cured  by  the  act  of  the  legis- 
lature hereafter  to  be  noticed,  seems  to  be  a  necessary  con- 
sequence of.  the  error  disclosed  by  the  record.  This,  how- 
ever, is  denied.'  Counsel  for'  respondent  insists  that.,  an 
appeal  will  not  He,  that  the  remedy,  and  tlie  only  remedy,  is 
a  bill  in  equity  to  set  aside  tiib  judgment;  because,  lie*  says, 
two  facts  miist  be  established  in  order  to  entitle  .tbe  state  t^o 
relief,  viz. :  First,  that  the  .state  did  not  consent  to  the  com- 
promise, and,  second,  that  it  suffered  detriment  theretv.  . 

jDut  we  have  shown  that  there  can  be  no  question  of  fact 
ia  regard  to  the  consent  of  the'state.  That  it  did  not 'consent 
IS  a  conclusion  of  law,  and  it  would  be  absurd  to'  f r^pie .  €^p 
issue  of  ifact  in  order  to  determine  a  question  that  the  law 
has  determined  in  advance.  .      ^ 

And  the  fact  that  this  question  is  so  determined  in  adyanpje 
mates  all.  the  difference  in  the  world  with  respect  to.  the 
remedy.  Ordinarily  a  consent  judgment  is  prim^  /a^ie 
valid,' because  the  party  himself  is*  presuaned  to  have  con- 
sented. An  appeal  therefore  is  no  remedy,  and  he  is  driven 
to  a  separate  action  in  order  to  rebut  the  presumption  which 
gives  a  prima  facie  validity  to'  the  judgment.  [  Here,  on  the 
contrary,  there  is  ho  such  presumption  to  sustain  the  valid- 
ity of  the  judgment.  It  is  erroneous  on  its  face,  an  appeal 
lies  to  correct  it^,  and  the  very  fact  that  ah  appeal  <jloes  lie 
would  probably  exclude  any  other  remedy. 

As  to  the  matter  of  detriment  to  the  interests  of  the  state, 
that  also  is  a  conclusion  of  la\y.  The  judgment  ^being^sh6wn 
to  be  erroneous,  damage  is  presumed. 

These  reasons  seem  to  us  fully  to  sustain  our  conclusion 
tha.t  the  judgment  appealed  from:  was  erroneous,  and  that 
an  appeal  was  the  proper  remedy  for  the  st^te.  ..We  aje 
glad  to  be  able  to  add  tliat,  in  a  case  exactly  in  .point,  the 
supreme    court    of    Texas    reached    the    same    conclusion. 
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{State  V.  Allen,  32  Tex.  273.)     Ko  other  case  in  point  has 
been  brought  to  our  notice. 

Another  distinct  ground  upon  which  counsel  for  respond- 
ent contends  that  this  appeal  should  not  be  eiitertained 
is,  that  it  was  not  taken  until  the  time  for  taking  it  had 
nearly  elapsed,  and  that  the  governor  and  attorney-gen- 
eral, not  having  instituted  any  proceedings  against  the 
judgment  during  all  that  time,  manifested  their  acquies- 
cence in  the  compromise.  There  are  more  answers  than 
one  to  this  proposition.  In  the  first  place,  it  is  at  least 
doubtful  if  any  proceeding  could  have  been  taken  against 
the  judgment  except  this  appeal.  In  the  next  place  the 
law  allows  a  year  for  taking  an  appeal,  and  when  an  appeal 
is  properly  taken  within  a  year,  this  Court  is  bound  to 
entertain  it.  Finally,  it  may  be  said  that  acquiescence  is 
only  a  mode  of  ratification,  and  that,  since  the  governor 
and  attorney-general  had  no  authority  to  make  the  compro- 
mise, they  had  no  power  to  ratify  it,  either  directly  or  in- 
directly— by  express  afiirmance  or  by  acceptance  of  its 
results. 

Moreover,  the  action  of  all  other  officers  and  persons  in 
the  direction  of  ratification  becomes  unimportant  in  view 
of  the  subsequent  action  of  the  legislature.  An  attempt 
was  made,  as  we  shall  see,  to  ratify  this  compromise  by 
law,  and  we  shall  have  occasion  to  inquire  whether  the  law- 
making power  of  the  state  was  equal  to  the  task.  If  it  was, 
then  no  other  ratification  was  needed;  but  if  it  was  not,  it 
is  very  clear  that  no  other  could  be  effective. 

It  is  not  strictly  necessary,  perhaps,  to  notice  that  portion 
of  respondent's  argument  in  which  our  censure  is  invoked 
upon  the  conduct  of  the  district  attorney.  It  is  certain 
that  the  circumstance  that  this  appeal  was  taken  by  the 
same  person  who  consented  to  the  judgment,  does  not  affect 
the  right  of  the  state  to  be  heard.  The  state  did  not .  de- 
ceive or  mislead  any  one.  It  had  never  clothed  the  dis- 
trict attorney  with  an  apparent  authority  to  compromise  its 
claims,  and  if  any  one  was  in  fact  deceived  in  regard  to 
that  matter,  he  was  deceived  only  because  he  chose  to  ignore, 
not  (»nly  the  terms  of  the  statute,  but  the  decisions  of  this 
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court,  which  has  more  than  once  denied  the  right  of  county 
commissioners,  district  attorneys,  etc.,  to  compromise 
claims  for  delinquent  taxes.  (See  9  iSTev.  88;  IQ  Id,  84.) 
This  all  parties  must  he  held  to  have  known.  If'  they  did 
not  know  it,  they  fell  into  a  mistake  which  was  their  own 
fault,  and  which  therefore  does  not  preclude  the  state  from 
asserting  its  rights;  if  they  did  know  it,  and  actoji  in  defi- 
ance of  the  law,  they  have  even  less  claim  to  forbearance. 

But,  as  above  intimated,  we  find  no  occasion  to  censure 
any  one  concerned  in  this  compromise.  We  have  no  reason 
to  suppose  that  any  one  acted  otherwise  than  in  good  faith ; 
and  we  assume  that  all  parties  were  simply  mistaken  a3  to 
the  authority  of  the  district  attorney.  It  appears  that 
after  the  entry  of  judgment  he  discovered  his  mistake, 
and  he  did  but  his  duty  in  attempting  to  remedy,  it.  He 
tirst,  as  is  well  knoXvn,  commenced  a  separate,  action 
for  the  penalties,  going  upon  the  theory  that  this  action^  as 
far  as  related  thereto,  had  been  dismissed  without  preju- 
dice. In  the  district  court  he  recovered  a  judgment;  but 
on  appeal,  that  judgment  was  reversed  upon  the  ground  that 
his  complaint  showed  that  this  action  for  the  tax  and  pen- 
alties was  still  pending.     (13  'Nev.  289.) 

In  considering  the  points  involved  in  that  case^  w^  had 
occasion  to  say  (p.  295) :  ''The  question  of  the  right  of 
the  state  to  recover  the  pienalties  is  purely  a  question  of  law, 
and  neither  the  district  attorney  nor  any  other  representa- 
tive of  the  state,  had  any  power  to  absolve  the  district 
r-ourt  from  the  duty  of  deciding  it,  in  an  action,  which  in- 
volved the  penalties.  If,  without  dismissing  the,  action  as  to 
the  penalties,  the  court  was  asked  to  ignore  the  state's  right 
to  recover  them,  it  was  asked  to  commit  an  error  for  which 
its  judgment  might  have  been  reversed  on  appeal,  notwithr 
standing  the  unauthorized  consent  of  the  district  attorney, '^ 

It  was  this  expression  of  our  opinion,  not  lightly  made, 
that  no  doubt  led  to  the  taking  of  this  appeat;  and  we 
are  even  more  thoroughly  satisfied,  after  the  fuller  examina- 
tion which  we  have  since  made  of  the  questions  involved, 
than  we  were  then,  that  it  is  the  proper  remedy  for  the 
state  in  a  case  of  this  kind. 


I 

I 
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We  come  next  to  a  more  serious  and  important,  if  not  a 
more  difficult  question : 

After  this  case  had  been  argued  and  submitted  upoa  the 
points  above  discussed,  the  legislature  passed  an  act  entitled 
^^An  act  to  discontinue  litigation  touching  inequitable 
claims  for  taxes  and  penalties"  (Stats,  1879,  143),  the  third 
section  of  which  reads .  as  follows : 

"Sec.  3.  Where,  in  suits  commenced  for  the  recovery  of 
taxes  delinquent  prior  to  the  first  day  qf  July,  1 877,  a  judg- 
ment has,  by  the  consent  of  the  district  attorney,  been  en- 
tered for  the  amount  of  the  original  tax  and  costs,  exclu- 
sive'of  any  penalty  or  percentage  d,ue,  or  claimed  by  reason 
of  default  in  payment  at  the .  time  prescribed  by  law,  the 
action  of  the  district  attorney  in  so  consenting  to  said  judg- 
ment is  hereby  ratified  and  approved." 

There  can  be  no  doubt  that  the.  intention  of  the  legisla- 
ture in  passing  this  ^ct  was  to  "give  validity  to  the  judgnxent 
in  this  and  other  similar  cases;  and,  if  it  is  constitutional, 
it  must  undoubtedly  be  allowed  that  effect. 

But  a  re-arguriient  of  tlie  case  having  beeti  directed,  upon 
application  of  the  attorney-general,  he  has  raised  various 
objections  to  the  constitutionality  of  the  act.  Of  <diese 
various  objection's  we  deem  it  unnecessary  to  consider  more 
than  one,  as  that,  in  our  opinion,  is  conclusive  so  far  as 
the  act  in  question  affects  this .  and  similar  cases — cases, 
that  is  to  say,  ccfming  within  the  teiTus  of  section  three. 

This  part  of  the  act  is  in  plain  and  palpable  violation  of 
sections  20  and  21  of  article  lY.  of  the  constitution.  Bv 
section  20  the  legislature  is  prohibited  from  passing  local 
or  special  laws  in  certain  enumerated  cases;  and  section  21 
requires  that  in  all  such  enumerated  cases  "all  laws  shall 
be  general  and  of  uniform  operation  throughout  the  state." 
The  assessment  and  collection  of  taxes  for  state,  county,  and 
towiiship  purposes  is  one  of  the  cases  enumerated  in  section 
20,  and  it  follows  inevitably  that  a  law  on  this  subject,  to 
possess  any  validity,  must  liot  be  special,  but  must,  on  the 
contrary,  be  general  and  of  uniform  oi)eration  throughout 
the  state.  The  only  question  to  be  decided,  therefore,  is 
whether  this  law  is  special  and  not  general,  for  that  it  re- 


' 
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lates  to  the  collection  of  taxes  is  not  and  can  not  be  de- 
nied. 

What,  then,  is  a  special  law  within  the  meaning  of  the 
provisions  of  our  constitution  above  cited?  We  need  not 
go  beyond  the  decisions  of  this  court  to  seek  a  dejSnition 
sufficient  for  the  purposes  of  this  case.  If  a  thorough  and 
comprehensive  and  exact  definition  were  required,  it  would 
be  found,  perhaps,  that  there  were  some  diflferences  of 
opinion  to  be;  reconciled;  biit  whenever  the  question  has 
l)een  presented  in  this  court  or  any  other  court,  so  far  ais 
our  observation  has  extended,  it  has  always  been  agreed 
that  a  law  which  applies  only  to  an  individual  or  to  a  num- 
ber of  individuals  selected  out  of  the  class  to  which  thev 
belong,  is  a  special  and  not  a  general  law.  (See  opinion  of, 
Whitman,  J.j  in  Clarke  v.  Irxvin,  5  [Jfev.  120,  l2!l ;  opinioii 
of  Lewis,  C.  J.,  in  State  ex  ret  Stoutemei/ar  v.  Duffy,  TlfTiev. 
348;  opinions  of  Belknapi  and  Hawley,,  J. J.,  in' Youngs  v. 
Hall,  9  Kev.  217)  226;  and  me\^,x  parie  'Spinney,  10. Nov.." 
319.)  In  several  of  these  cases  the  definitions  of  the  text- 
writers  and  the  decisions  of  other  courts  were  thoroutrlilv 
reviewed;  and,  to  the  extent  to  wtich  they,  are  here  relied, 
upc«x,  they  are  undoubtedly  sustained,-  not  only  .oy  the 
weight  of  authority,  but  by  all  authority. 

xVssuming,  thcn^  as  the  accepted  definition  of  a  special  law^ 
that  it  is  one  which  affects  only  individuals  and  not  a, class — 
one  which  imposes  special  burdens,  or  confers  peculiar 
privileges  upon  one  or  inore  persons  in  i^o  wise  distinguished 
from  others  of  the  same  category,  .we  will  proceed  to  ex- 
amine the  terms  and  effect  of  the  act  referred  to. 

In  termS;  it  is  a  ratification  of  the  iinauthorized  and  ille- 
gal acts  of  district  attorneys  in  consenting  to  a  remission  of 
the  penalties  imposed  by  the  laws  of  the  state  upon  delin- 
quent tax-payers.  Its  effect,  if  held  valid,  would  be  *  to 
confer  a  valuable  and  peculiar  privilege  upon  those  in- 
dividuals who,  by  a  violation  of  official  duty  on  the  part  of 
oue  or  more  of  the  district  attorneys  of  the  state,  have  bepn 
allowed  to  escape  the  penalty  which  the  law  imposes  upon 
the  olass  to  which  they  belong,  the  individuals  so  favored 
not  being  distinguished  in  any  manner  from  others  embraced 
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by  the  terms  of  the  general  laws,  except  by  the  mere  cir- 
cumstance that  they  have,  been  arbitrarily  and  illegally  se- 
lected as  recipients  of  the  favor. 

The  general  law  applicable  to  this  case  is  the  act  of 
March  7,  1873  (Comp.  L.  3238),  which  puts  in  one  category 
all  delinquent  tax-payers,  the  amount  of  whose  delinquency 
exceeds  three  hundred  dollars,  against  whom,  without  ex- 
ception, the  district  attorneys  are  required  to  demand,  and 
the  district  courts  to  enter  judgment,  not  only  for  the 
amount  delinquent,  but  also  for  a  penalty  of  twenty-five  per 
cent,  in  addition  thereto.  This  act  is  supplementary  to 
and  a  part  of  the  general  revenue  law^  the  law  for  the  as- 
sessment and  collection  of  state  and  county  taxes,  and  would 
have  been  unconstitutional  and  void  ah  initio,  if  .it  had  not 
been  made  to  operate  uniformly  throughout  the  state  against 
everv  individual  of  the  class  which  it  defines.  If  the  legis- 
lature  bad  attempted,  by  a.  proviso  or  otherwise,  to  exempt 
from  its  operation  any  individual  or  individuals,  in  nowise 
distinguished  from  others  upon  whom  it  was  left  operative, 
either  the  proviso  would  have  been  held  void,  or  the  whole 
law  would  have  been  declared  unconstitutional. 

But  the  law  itself  is  open  to  no  such  objection ;  it  is  what 
the  constitution  requires  that  it  should  be;  it  is  general, 
and  designed  to  be  of  uniform  operation  throughout  the 
stale.  As  a  matter  of  fact,  it  has  been  generally  enforced; 
the  fact  is  notorious,  and  the  proof  of  it  is  abundantly  forth- 
coming in  the  records  of  cases  decided  in  this  court.  But 
it  is  not  upon  the  notorious  fact,  or  the  proofs  alluded  to, 
that  we  reply.  The  legal  presumption  is,  that  ofiicers  do 
their  duty,  and  we  must  presume,  in  the  absence  of  proof 
to  the  contrary,  that  in  every  case  calling  for  the  applica- 
tion of  the  law  referred  to,  judgment  has  been  entered  for 
the  penalty  in  addition  to  the  tax — that  conformity  to  the 
law  on  the  part  of  public  officers  has  been  the  rule,  and  dis- 
regard of  its  mandates  the  rare  exception. 

We  would  infer  from  the  terms  of  the  act  under  consider- 
ation that  in  some  one  or  more  instances  one  or  more  dis- 
trict attorneys  of  the  state  have  disregarded  the  general  law : 
and  we  know  from  the  cases  now  on  appeal  to  this  court 
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that  in  just  four  actions — ^two  against  the  respondent,  and 
two  against  the  Consolidated  Virginia  Mining  Company — 
the  district  attorney  of  Storey  county  gave  the  consent 
which  the  legislature  has  attempted  to  ratify.  We  know  of 
no  other  instances  in  which  this  has  happened,  and  we  are 
bound  to  suppose  that  there  are  none. 

It  would  make  no  manner  of  difference*  however,  if  what 
has  happened  in  two  cases  in  one  county  of  the  state  had 
happened  in  dozens  of  cases  in  every  county.  It  would  re- 
main inexorably  true,  that  the  favor  extended  to  the  individ- 
uals arbitrarily  selected  by  the  district  attorneys,  was  a 
favor  which  a  general  law  of  the  state  denied  to  others  of 
the  same  class.  If  therefore,  such  acts  can  be  made  valid 
by  a  retrospective  law,  it  is  because,  and  only  because,  the 
legislature  can  do  indirectly  through  the  agency  of  the  dis- 
trict attomevs,  what  it  could  not  do  directlv  by  statutory 
enactment. 

Counsel  for.  respondent  admits  that  tte  legislature  can 
not  cure  retrospectively  what  it  could  not  originally  autliorize^ 
but  he  asks,  with  great  confidence:  "Could  the  legislature^ 
in  the  original  revenue  bill,  have  constitutionally  provided^ 
that  in  actions  to  collect  taxes  the  district  attorney  might, 
where  in  his  discretion  he  deemed  it  for  the  best  interests 
of  the  state,  consent  to  a  judgment  for  a  portion  of  the  tax 
claimed  in  the  complaint  or  for  the  amount  of  the  tax  with^ 
out  any  penalty?"  He  adds:  "I  scarcely  think  this  will 
be  denied." 

But  counsel  is  mistaken.  We  do  deny  his  proposition, 
and  deny  it  most  emphatically.  .We  deny  that  the  legisla- 
ture can  delegate  a  power  which  it  does  not  itself  possess. 
A  revenue  law  must,  as  we  have  seen,  be  general,  and  of 
uniform  operation  throughout  the  state;  it  must  have  the 
same  operation  in  one  county  that  it  has  in  every  other 
county  under  similar  circumstances;  it  must  operate,  not 
upon  individuals  as  such,  but  upon  defined  classes.  No 
matter  how  much  it  may  be  deemed  to  the  interest  of  the 
state  to  exempt  individual^  from  the  operation  of  any  pro- 
vision of  the  law,  the  legislature  has  no  power  to  exempt 
them  except  by  defining  a  class  which  will  comprise  them 
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and  exempting  the  whole  class.  In  that  case,  not  only  the 
individuals  intended,  but  every  other  individual  comprised 
under  the  same  definition,  would  be  entitled  to  the  exemp- 
tion. 

This  is  the  utmost  stretch  of  discretion  allowed  to  the 
legislature  itself,  and  it  can '  delegate  no  greater  power  ta 
the  district  attorneys  or.  any  other  oiBcers  or  agents.  Ad- 
mitting, without  deciding,  that  the  law  might  have  consti- 
tutionally provided  that,  under  certain  circumstances,  or 
upon  certain  conditions  or  terms,  district  attorneys  should 
be  authorized  to  remit  the  penalty  after  suit  brought  for  de- 
linqiicnt  taxes;  still  nothing  would  have  been  left  to  the 
discrietion  of  the  district  attomevs.  Such  a  law  would 
have  been  held,  upon  a  familiar  principle,  not  merely  per- 
missive, but  mandatory;  and  every  delinquent,  coming 
within  the  defined  circumstances,  or,  having  performed  the 
prescribed  terms  or  conditions,  would  have  been  held  enti- 
tled to  the  exeipption  aa  a  matter  of  right ;  and  so  the  opera- 
tion of  the  Jaw  would  have  been  uniform.  But  could  this 
be  said  oJf  a  law  which  left  it.  to  the  mere  discretion  of  a 
dozen  district  attorneys  in  a  dozen  different  ciouiities,  to  en- 
force the  penalty  against  onp  individual  and  remit  it  in  favor 
of  another  individual  comprised  in  the  same  legal  classifica- 
tion? So  far  from  operating  with  liniformity^  such  a  lavr 
would  lead  to  the  most  odious  and  tyrannical  discriminations- 
In  one  county  the  penalty  might  be  enforced  against  all 
delinquents ;  in  another  it  might  be  remitted  in  favor  of  all  - 
in  still  others  it  might  be  enforced  against  the  enemies, 
political  or  personal,  of  the  district  attorney,  and  remitted 
in  favor  of  his  friends.  To  call  such  an  engine  of  oppres- 
sion a  law,  is  an  abuse  of  language.  ^S'o  such  enactment 
has  ever  been  held  to  be  law  in  this  court  or  anv  court 
under  a  constitution  like  oursi  The  decision  referred  to 
by  counsel  (State  ex  rel.  Mason  v.  Comrnrs,  7  Xev.  392),, 
sanctions  nothing  except  the  power  conferred  on  county 
commissioners  to  equalize  taxes.  This  being  a  judicial 
power,  and  its  exercise  not  subject  to  review,  except  whea 
there  has  been  an  excess  of  jurisdiction,  it  is  certainly  capa- 
ble of  being  abused;  but  it  has  never  been  piretonded  that 
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the  county  commisaioners  have  a  lawful  right  to  raise  one 
man's  assessmeiit  and  lower  another's  under  the  .same  cir- 
cumstances, or  to  discharge  the  assessment  of  A.  and  to 
refuse  to  discharge  the  assessment  of  B,  on  identical  facts. 
That  they  mighty  through  ignorance  or .  cor^uptlbn,  do 
such  things,  is  no  argument.  The  question  is^  not  what  a 
court  of  last  resort  may  do  iii  defiance  of  law,  but  what 
the  legislature  .may 'expressly  authorize  an  officer  to  do, 
who  has  and  can  have  no  judicial  powers.         '   . 

But  even  if  we  were  to  admit,  which  we  are  far  from  doing, 
that  the  legislature  might  authorize  the  several  district  attbr- 
nevs  of  the  state,  in  their  discretion,  to  remit  these  penalties 
.        ,   _^.     _.  _    public  advantage  to  do  so,,  such 

a  law — odious  and  oppressive  and  demoralizing  as.  it  would 
be  in  practice — ^would  still,  ':^rom  a  constitutional  poilitof 
view,  possess  one  immeasurable  advantage  over  tlie*  act 
under  discussion.  .'Being  prospective  iii  its  operation,  every 
delinquent  tax-payer  in  tlae  state  could  avail  himself  of  its 
provisions,  to  tlie'  extent,  at  least,  o^' applying  for  relief;  anA 
every  district  attorney  in  tlie  state,'  provided  he  thoiight'  It* 
for  the  public. advantage,  could  grant  the  remission  without 
disobeying  the  law  or  violating  tis' duty,'  Thqu,  Vs  it'is 
possible  to  suppose  that  ,ev,ery  district  attorney  wbiild*' en- 
tertam  the  same  views,  of  public  expediency,  the  law  coula 
be  supposed  rthquffn  m.  a  most  improbable,  contingency  r 
capable  of  unifprmity  of  operation.;  anq  upon  tna,t  ground;^ 
if  upon  any,  its  constitiitibnality  raightt'e  iipheld.  *'  Iri  order 
to  do  so,  however,  it  .would  be  necessary,  to,  hold,  lat  the  same 
time,  "tnatithe  legislaiiire  can  delegate  "to  'siibordinatd 
ministerial  .officers  its  .own  'Kigli  sovereign  attribuie  of  liidg-. 


, se  constitutionality  . ._  .-    

purely  retrosp^ctj^ 
discriminated  from 


nsiiiuiiuii^iiiy   we   ar«  nuw    lu  uf Lt;riuii4.e   is 

:ive  m  its  operation,  .and  is. thus,  broadly 
3nci  tne,  act  supposed,  by  the .  consideration 


out  of  the  class  tb  wtiich'4{ie'la!w'a^i^s  th^m'.' ;' . 
The  law  of  1873,  which  imposes  the  p6iiil'l!y 'tijioii  tfeliti- 
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quents  of  this  class,  is  still  in  force;  it  has.  never,  since  its 
original  enactment,  been  repealed  or  suspended  3  the  legal 
presumption  isj  and  the  fact  is,  that  when  penalties  have 
accrued  under  its  provisions,  the  delinquents  have  been 
compelled  to  pay  them,  except  in  the  instances  brovight  to 
our  notice  by  the  appeals  now  pending  in  this  court  To 
hold  that  these  two  corporations  can,  by  the  means  resorted 
to,  be  excepted  from  the  operation  of  a  law  which  the  con- 
stitution requires  to  be  general  and  of  uniforip  operation 
throughout  the  state,  would  be  to  disregard  all  precedent 
and  the  plainest  dictates  of  common  sense. 

We  shall  make  no  extended  reference  to  the  authorities 
which  are  cited  in  such  abundance  in  the  briefs  of  the  counsel 
for  the  state.  We  content  ourselves  with  two  short  quota- 
tions, which  contain  the  substance  of  a  great  many  decisions : 

"It  is  manifestly  contrary  to  the  first  principles  of  civil 
liberty  and  natural  justice,  and  to  the  spirit  of  our  consti- 
tution and  laws,  that  any  one  citizen  should  enjoy  privileges 
and  advantages  which  are  denied  to  all  others  under  like 
circumstances,  or  that  any  one  should  be  subjected  to  losses, 
damages,  suits,  or  actions,  from  which  all  others,  under 
like  circumstances,  are  exempted.'^  (Solden  y.  JameSj. 
AdmW,  11  Mass.  404.) 

"We  can  not  view  it  in  that  light,  for  it  ought  not  to  be 
presumed  that  the  legislature  intended  to  do  what  by  the 
constitution  they  have  no  authority  to  do,  and  we  think 
it  very  clear  that  they  liave  no  authority  by  the  constitu- 
tion to  suspend  any  of  the  general  laws,  limiting  the  sus- 
pension to  an  individual  person,  and  leaving  the  law  still 
in  force  in  regard  to  everyone  else.''  (Picquet,  Appellaui,. 
5  Pick.  68.)  This  last  quotation  is  directly  applicable;  and 
it  is  ob3erved  that'  neither  of  these  decisions  was  based 
upon  an  express  constitutional  provision,  like  that  above 
cited  from  our  own;  but  the  authority  of  the  legislature  to 
exempt  individuals  from  the  operation  of  laws  applicable 
to  others  in  the  same  situation,  is  denied  upon  the  ground 
th^t  its  existence  is  inconsistent  with  the  first  principles  o£ 
civil  liberty  and  natural  justice,  and  the  spirit  of  the  con- 
stitution and  laws.  . 
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In  opposition  to  all  this,  counsel  for  reapon.dent  has  Noth- 
ing to  urge  except  that  this  court  has  held  valid  the  law  for 
the  assessment  of  the  proceeds  of  the  mines  which  he  claims 
is  exactly  on  a  par  with  th^  act  under  consideration.. 

We  can  hardly  suppose  that  this  argument  i*  seriously 
advanced.  The  distinction  between  the  two  acts  is  too  ob- 
vious to  have  been  overlooked.  The  first  •  applies  to  every 
individual  of  a  class  of  tax-payers,  a  class  recognised  and 
specially  provided  for  in  the  eonertitution  itself.  (AH.  X.) 
Under  its  provisions  the  proceeds  only  of  the  min^s  can  be 
taxed.  The  yearly  product  of'  ^  mine  citn'  liot  be  ascertained 
until  the  yeat  has  elapsed.  The  consequence  is,  that  the 
mining  proceeds  must  be  assessed  periodically,  or  their  as- 
sessment must  be  deferred  a  whcde  year  a'fter  the  assessment 
of  all  other  species  of  property  for  any  given  fiscal  year.  It 
is  the  constitution,  therefore,  not  the  law,  which  is  responsible 
for  the  discrimination  referred  to ;  the  latter  merely  recog- 
nizes and  does  the  best  it  can  with  the  conditions  created 
by  the  former.  The  legislature  found  a  class  of  tax-payet^ 
set  apart  from  others  by  the  instruitient  to  which  it  owes  its 
own  existence ;  it  passed  a  law  applioable  to  all  memberji  yvf 
that  class,  and  yet  counsel  cdn  see  no  dintinction  between 
that  law,  and  an  act  which  attempts  to  suspend  the  op^a- 
tion  of  a  genei^ftl  revenue  law  for  tilie  benefit  of  two  or  three 
individuals.  We  think  that  we  can  not  only  see  a  dis- 
tinction, but  that  it  is  too  plain  for  serious  discussion.   •     - 

The  only  question  remaining  to  fee  considered  is:  What 
order  is  to  be  made  concerning  the  jtidgment  appealed  £rom? 
The  district  attorney,  appearing  in  behalf  of  the  statisj  claims 
that  we  should  order'  it  modified  by  the  addition*  of  the 
penalties.  But  we  think  it  very  okar  that  ^Ve  liave  no  au- 
thority to  do  so.  The  defendant  is  entitled  to  An  oppor- 
tunity to  answer  and  defend  the  action,  if  it  has  a  defense, 
and  we  can  not  know  that  it  has  none. 

It  is  therefore  ordered  that  the  judgment  appealed  from 
be  reversed,  and  the  cause  remanded,  with  directions  to 
the  district  court  to  overrule  defendant's  demuirer  and 
allow  a  reasonable  time  for  answeriiigl 
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Oplnloa  of  Uawley,  J.,  dissenting. 


JSawley,  J.,  dissenting: 

In  the  light  of  the  application  of  the  legal  principles  de- 
cided hy  this  court,  in  Youngs  v.  Hall,  9  Ifev.  212,  it  can 
not  CQn^istently  be  said  that  the  '*Ajct  to  di^CQ^tinue  litiga- 
tion touching  inequitable  claims  for  taxes  and  penalties" 
(Stat.  1879;  143)  is  a  special  law,  in  violation  of  sections  20 
and  21  of  Article  IV,  of  the  constitution. 

I  was,  and  still:  am>  of  the  opinioin  tht^t  the  conclusion 
reached  by  the^  court  in  Yoimgs  v.  HaU,  was  erroneous*  .  But 
having  expressed  my. individual  views  (9  'Ney,  225)  I  have 
ev^r. since  considered  it  to  be  my  duty  to.  follow  it,  es- 
pecially in  sustainitig  laws  of  the  samoi  character.  (Odd 
FeUfiwa'  Savings  and  Gorrvmercial  Bank  y.  Quilleu,  11  Nev. 
109,)  _  i 

In  accepting  that/decision  as  the  Usv  of.  tl^is  state,  the 
legislative  and  executiye.  departments,  h^  the  unquestioned 
right  to  believe  that  the  act  under  considoratiou .  was  not 
repugnant  to  these  ptoyisiions  of  the/coniSltitutLoin* 

i?be  act,  within  tbie  .reasoning  of  this,  couxt  ,in  Youngs  y. 
Hallj  AoGB  certainly  .app^y  to  aJl  persons  who  <^me.  within 
the  relation  atid  cir^mstanqes  specified  in  section  3.  It 
applies,  tp  all  p^rsonp  and  ^U,  suits  siipailaxly ,  situated.  To 
that  extent^  at  l^ast,  .It.ia  genei^alj  a^d  uniform  in  ita,  opera- 

tiim.L   ISio  individmilsfi^re  idistingui^b^' f^o^  othereiimthe 
same  .Qategory.  ••   .        .  ^ 

.  ;  Whether  >there  are  louor  cases,  or  foyj  thpu^and  to  which 
title  :pr<>Misionp..of  :sect]ca9L  3>  apply ^  is  wholly  immaterial 
-  Ji, laws;  of  this  character  are. general  ,^nd  uniform,  it  is 
"^ot|.be<pan$e,they  op^yate  upon  efery  person,  in  the  state, 
foiT.they-dD  not,  but  booau^e  every  p^rspn  wl^o  is  brought 
within ;  the-  •  relations  and  .  circuinstanpes  prpvided  for  is 
affeotejd  by  the  }a>f .  They  are  gpneral.and  uniform  in  their 
operation  upon  all  pqr^ns  in  the  like  situation, .  and  the 
fajctf  Off.  tjieir.  beii^  uniforip  is  not  aff<eoted  by  the  number  of 
persQ^Qs. within  the  soppe  of  their  operation."  {McAunick  v. 
the  M..£  M.  B.  B,  Co,  20  Iowa,  343,) 

My  attention  is  called  to  H olden  v.  Jarne^,  11  Mass.  404, 

V.I.,.  •  ,  ...  ' 

and  other  similar  cases,  which,  in  my  judginent^  are  not 


April,  1880.]  State  os  Nbvaba  v.  Caiv.  M.  Ck).  267 


Optalon  ot  Uawley,  J.,  dismntbag. 


analogous  to  the  ca^e  in  hand.  .  The  c6uTt,  m  Holden  v. 
James,  was  disedasikig  a  resolye,  passed  by- the  legislature 
of  that  state^  gi'^ing  to  Holdeii  the  right  to  collect  certain 
daima  from  the  administrator  of  an  estate^:  notwithstanding 
the  fact  that  said  elaims  wiere  barred  by  the  statute  of  limi- 
tatdoQfiL  !N'o  other  person,  or -persons,  having,  similar  claims 
could  ooUeet  their  demandsi 

It  was  a  law.  in  favor! of ^^n  individud,  where  other  in- 
dividuals similarly  i^tuated  could .  riot  avail  •  themselves  of 
its  provisions.'  ^  xDo  hold  such .  laws  to  be  general  and  uni- 
form ^'wotild  be  to  diS'regard  allpnecedent  and  the  plainest 
(hetatiBs  of  common  sense/' 

From  the  views  I  entevtaiii  of  this  case,  it  is  unnecessary 
to  decide  Uie  quesdon,  propounded  by  counsel,  whether  the 
legislature  could  delegate'  the  power  to  the  district  attor- 
neys, or- other  officers,' to  remit  any  portion  of  the  tax  or 
penalty  iff 'cases  where,  in  their  discretion,  the  justice  of 
the  case  might  so  require.  .  The  legislature  of ;  this  state 
has  exercised  this 'power,  to  a  cdrtain  extent,  in  the  pass- 
age of  the  vevenue  law.  Section  29  of  the  act.  provides 
that  ^^o  suit  for  the  collectiexL  of  delinqtsenjt'tcucek,  where 
the  amopnt  is  less  than  three /huaidred  dollarts^  shall  be  com* 
menced,  >  except  by  the  direction'' ^  of  the  board  of  county 
comhiissioners.     (3'Oomp.  L*  6153.) 

!S'ow  it  could  be  said  that  such  a  law  might  "lead  to  the 
mOiSt' odious  and  tfrflmiiedl  disoriminationB;'-!  that  in  one 
county  the' district  lattomey  might  be  *  authorized :  to  bring 
suit  against^  eveiy  delitiquent^  while  in  otliers  he  mi^t  be 
directed  no4i]tO"bring  suit  against  any;Mor  id  some  counties 
he  might  be  authorized  to  bring  suit  against  the .  "enemies^ 
political  or  personal  "of -the'  cofmmissioners  and  not  to 
bring  suit  against- their  fviends.!  Such  ideas  are  possible 
to  the  imagination,  but  are  improbable  and  unreal  in  fact 
No  such  result  "has  followed  from  the  passage  of  the  law. 
If  sneh  laws  are  uneolistitutional,  it  ipust  be  upon  other 
groimda-' 

The-fffct  that  powepr^  wherever  lodged,  may  be  abused)  is 
no  argument  against- its ^exerdilse.  •  • .  (SMe.ea  rehjAsk  v»  Putk;- 
inaon,  6  Nev.^16;  Siaie'hx.r^..QldriceY.Irmn,i&  Id.  112; 

Nev.  Vol.  XV.— 17. 
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Phillips  V.  WeZcA,  12  Id.  179 ;  Aude  v.  Kinhead,  14  Id.  117*) 
The  remedy  lies  with  the  people,  not  with  the  courts* 
.  It  is,  unfortunately^  true  thdt' men  are. occasionally  found 
in  the  grand  army  of  office-holders  who  violate  their  soleimn 
pledges  to  the  people  and  willfully  betray  their. trust;  But, 
in  my  judgment,  these  are  rare  exoeption«^..  •  As  a  rule^  the 
officers  are  governed,  as  they  all  otght  to  be,  by  hi^e?  and 
nobler  motives;  they  faithfully^  honestly,'  and  impartially 
discharge  their  respective  duties.  It  is,  at  least,  upon  this 
presumption,  that  the  government,  nataonal  and  state^  con- 
tinually acts;  It  would  indeed.be  difficult,  if  iiot  impos- 
sible, for  the  people  to  live,  or  for  a  govenunent  to  ex- 
ist, under  a  constitution  which  denied  the  exereise  of  any 
power,  upon  the  ground  that  it  might  possibly  be  abused. 

The  legislative^  executive,  aind  judicial  ■  departments  of 
this  state  are  separate  and  distinct  Each  is  sovereign 
within  its  respective  sphere,  and  each  ia  directly  responsi- 
ble to  the  people  for  its  official  acta. 

Where  the  power  which  is  exercised  is  legialative  in  its 
character,  the  courts  can  enforce  only  thf^se  limitations 
which  the  constitution:  imposes^  and  not  those  implied  re- 
strictions which,  resting  in  theory  only,  tie  people  have 
been  satisfied  to  leave  to  the  judgment,  patriotism,  and  aenae 
of  justice  of  their  representatives.  (Oooley  on  Con.  Lim* 
129.) 

The  fact  is,:  that  the  protection  which  the  people  enjoy 
against  unwise  and.  improper  legislation  is  not  derived  sole- 
ly from  coi^titutional  restrictiona.  It  is  derived,  to  a  great 
extent,  from  the  force  of  public  opinion  and  the  character 
of  our  representatives.  This  court  has  the  power  to  keep 
the  legislature  within  the  terms  and  plain  import  of  the 
constitution.  There  its  duty  ends.  '^Whether  the  power 
of  the  legislaturia  was  reasonably  or  imreaaonably  exercised ; 
whether  it  was  wise  or  unwise,  expedient  or  inexpedient,  to 
enact  the  law,  are  questions  left  exclusively. to  other  departr 
ments  of  our  state  government  to  decide,  and  their  judg- 
medt  must  necessarily  be  decisive  upon'  thesis  questions." 
{Ex  parte  Spinney,  10  Nov.. 337;  Oibson  v.  Maaon,  5  Id. 
284;  SieUe  v..  McGlear,  11  Id.  &9;Da^on  M.Co.  v.  Seatoett, 
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11  Id.  394;  J?«M  Vi  Fegg,  7Id.  24;  JSvans  v.  Jo&.^S  Jd. 
322.)  . 

To:th^  ^tent  above  expressed,  I  dissent  from  the  views 
enunciated  by  lie  :cqurt,,jipon  thp  ponstitutibnal  questions 
discussed  in  the  opiniop  of  flie  chief  justice.  \'.    ' 

I  concur  in  the  poncludions  reached  upon  the  other  points. 


.•■■:■  .-,•:! 


(No8.  ili,  i916,  92ii.l  .  -        • 

THE  STATE  OF  NEVADA,  Appbliawt,  «,  THE  (5AIiI^ 
FORXIA  MlHUfTQ  COlrfPANY  Airt)  n't!*  CAMFOR- 
NIA  MINE,  Respo.-toent;  THE  STATE  OP  NEVA' 
DA,  Appellakt,  «.  the  CONSOLIDATED  VIR- 
GINIA MIlTrN'O  COMPANY  A2in>  MINE,  Bfr 
spoNDEiTTj'THE  STATE  OFNEVADA,  Ap^ebixn*; 
V.  THE  C0NSOlilDATEI>  VIRGINIA  MINING 

COMPANY  AND  MINlE^  R«»6OT)E*rT.  <         ' 

.  •  . .       ;  ■      •  '  i         ' 

•  •  • 

A  DtMionrc  «om  I)ujN<ieaMr  .TkixaB  imiBt  inflate  .ihe  swultj^! 


I     I 


By  the  Gourt,  EKAfnTTy  O.  J. : 

The  cases  are,  in  all  ma teriaV  respects,  like  the  dase  of 
7%e  State  v.  Tile  California  Mining  Oo.  (Nb.'*n)',  and  on 
the  authority  of  that  cafee  the  judgments  kr^  reviftrsed  and  the 
causes  remanded  with  like  directions  to  the  district' court. 


(No.  iaii,i 
EDWARD    R    CHASE,    Appblijlwt/   t>.    HEN  BY  "  H. 

OHASE,  Respokpust- 

■      '     .    .  ••  'i         ■  •        •    .     :      , 

Ivjuftiis  TO  OBOWi;n>  Caom-^IiAMD  uu3T  bk  Incloisvp. — Ux)der  the  statutes 
of  this  state,'  no  action  can  be  fastalncd  for.  Injuries  done  to  real  estate, 
or  to  the  crops  growing  thereon,  by  horses  and  cattle  that  are  allowed 
to  run  at  large,  unless  the  land  la  Inclosed  with  a  lawful  tetce.- 

Appeai,  from  t^  pistrict  Court  of  the  Seventh  Judicial 
District,  Elko  County. 

Thjb  facte' appeait  in  the  4i>pinioB4 , 
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Iff.  0:  Street  and  E.  R.  Chase,  for  Appellant: 

I.  Plaintiff  was  in  possession;  possession  alone  is  suffi- 
cient to  maintain  trespass.  (AUhouse  v.  Mice,  4  E.  D.'  Smith, 
S4:7;  ^ith  y.  Miles,  1  Term,  480;  2'E.  D.  Smith,  200.) 

II.  The;  right  of  the  owner  to  the  possession  of  his  prop- 
erty is  inalienable  atid  exclusive.  (State  Const. ;  Jacksori  v. 
R.  ^&  B,  R.  R.,  25  Vt.  150 ;  Walsh  v.  7.  &  T,  R.,  8  Nev.  114:.) 

III.  The  entry  of  the  defendant  was  prima  facie  tortiotis, 
and  throws  upon  him  the  bmrdeo.  of  showing  a  right  to  enter. 
The/ dpf enfant  can  only  justify  lundej  licence  of.  law  gr  \\r 
ceoae- gij^t^d,  by  plainti^,  MLicen,s^,  if  relied /upon.  as  a  de- 
fen^ej  jnuBt.be  pleaded..  ;  (15  ^axb,  .499^ )j 

,  IV.  iAi^y  statute .  giving  a ;  iri^t  to  go  ugojci  the  Unds  of 
ajijother  witii  catftle,  is  iipcGnptitotional  and  void.  It  "would 
impair  the, rights  of  privatei  p(r9peTty;!^it  would  "interfere 
^ith  theipriflapry:  dispogal  pf  the-fpil,".  (Qjgan^eiAct,  Nev. 
Ter. ;  Varisickl^VrHainejs^  7  ^ej;  27§/379;;  Sekpdule  State 
Const.,  sec.  2.)  The  remedy  by  distress  is  cumulative  to 
the  common:  law.  A  man  may  relinquish'  distcess,  aad  pro^ 
ceed  at  common  law.  (C olden  v.  Eldred,  15  Johns.  220.) 
Trespass  consists  in  the  unwarraixtable  entity  .upon,  the  lands 
of  anothe^i  whetjher  inclosed  or  not,  and  proof  of  the  trespass 
^tiitlei^  a  man  ^o  damages,  though  none  bo  proven.  (Eniick 
Y.  Ciisrrington,  2  Wils-  (Eng-)  276;  Parker  y.  Griswold,  17 

Conn.  22^,); .  " 

V.  This  is  not  a  case  where  the  parties  were  in  the  exer- 
cise of  their  equal  rights,  and  the  question  of  negligence 
can  only  be  fairly  discussed  under  these  inequalities. 
(Woodruff  &  OHppen  v.  N.  Y.  G.  R.  R.,  40  K  Y.  47 ;  Solen 
V.  7.  c6:  T.  R\,  18  Nev.  127.)  .  .  •   ■  , 

VI.  The  entry  upon  plaintiffs,  limd  ;v«fl  a  naked  trespass ; 
it  can  not  be  justified  under  the  plea  that  plaintiff  left  his 
property  in  an  exposed  position.  (44  Pa.  St;  879';  29  N.  Y. 
390 ;  U^Tifx.  &  E.  on  Keg.  .  sec.  31  •  ,Solen  v.  V.  &  T.  R.,  13 
Nev.  124.) 

Rank,  Wines,  and  Dorsey,  for  Hespolident: 

The  appellant  is  not  entitled  to  any  judgment  against  res- 
pondent, for  the  reason  that  he  had  failed  to  protect  his  crops 
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bj  a  fence,  or  by  any  kind  of  obatruction  likely  to  turn  ordi- 
nary stock.  (1  Comp.  L.  39d2;  Smith  y.  WiUiams,  2  Mooat 
195 ;  Comerford  v.  Dupuy  et  aLj  17  CaL  308  j  Waters  y.  Moss, 
12  Id.  535 ;  Logom  v.  Oeiiney,  et  aL,  38  Id.  579 ;  Kerwhacker 
y.  0.  C.  &  C.  E.  B.  Co.,  3  Olu  St  172 ;  14  Gonn.  296 ;  6  Gill. 
130.)  IJpoa  the  question  of  this  character  of  negligence,  we 
refer  to  the  following  authorities.  (Flynn  v.  S^  F.  tfi  Si  /.  i2, 
E.,  40  Cal.  14;  Hunger  y.  Tonawanda  R.  B.  Co,,  4  Const 
(X.  Y.)  349 ;  Corwin  v.  N.  Y.  4k  E.  R.  B.  Co.,  3  Kern.  (N. 
Y0*2.) 

By  the  Court,  Hawlbt^  J. : 

The  appeal  in  this  case  is  taken  from  the  judgment  of  the 
district  court,  sustaining  a  demurrer  to  plaintiffs  com* 
plaint 

The  complaint  alleges  that  plaintiff  is  **in  the  legal  and 
undisputed  possession  of  certain  uninclosed  lands  and 
tenements  situated  in  Clovef  Valley,  Elko  county,  Nevada, 
known  as  the  Chase  brothers'  ranch,  'and  that  on  the  third 
day  of  May,  a.  d.  1878,  thfe  defendant  did  wrongfully  per- 
mit his  horses  and  cattle  to  go,  tod  that  they*  did  go,  un- 
restrained, into  and  upon  the  fields  and  -  grbuiids*  above 
mentioned,  and  remain  thereon^  at  their  ^vill, '  throughout 
the  season,  aiid  until  the  present  time ;  'that  they  did  break 
down,  destroy,  aiid  depasture  the  crops  growing  thereon, 
trample  upon  and  injure  the  soil,  break  down  and  impair 
the  water  ditches,  and  causis  great  distres^d,  annoyance,  and 
labor  to  the  plaintiff/ to  his  damage  five  hundred  dollars:'' 

Does  this  complaint'  state  facts  sufficient  to  constitute  a 
cause  of  action  agninst  the  defendant?' 

Is  the  plaintiff;  under  the  law  of  this  state;  entitled  to 
recover  any  damages  to  his  uninclosed  lands  because  the 
defendant  allowed  his  horses  and  cattle  to  run  at  large  and 
they  wandered  upon  the  plaiiitfflPs  land  and  damaged  it  ? 

The  rule  of  the  common  law,  which  requires  the  owner  of 
horses,  cattle,  and  other  stock,  to  'keep  them  confined 
within  his  own  close,  is  "repugnant  to;"  and  "inconsist* 
ent  with,"  the  lavTs  of  this  state.  (See  an  act  ooncerning 
eetrays,  Stat  1661^  23;  an  act 'to  prevent  the. driving  of  stock 


262  Chase  v.  Ohasb.  [Sup.  Ct. 


Opinion  of  the  Court — Hawley,  J. 


from  theiT  ranges,  Stat.  1861,  32 ;  an  act  concerning  unlair- 
ful  stock,  Stat.  1862,  9,  and  amendatory  act,  Stat.  1875, 
146 ;  an  act  to  prevent  the  trespassing  of  animals  upon  pri- 
vate property,  Stat.  1862,  13;  an  act  to  regulate  marks 
and  brands  df  stock,  Stat.  1873,  99;  an  act  to  punish  the 
willful  and  fraudulent  killing  of  stock  running  at  large, 
Stat.  1877,  76.) 

Some  of  these  statutes  prohibit  certaiin  named  stock  from 
running  at  large ;  others  permit  certain  Stock  to  do  so.  In 
this  respect  it  is  apparent  that  the  rule  of  the  common  law 
has  been  modified  to  such  an  extent  that  no  action  can  be 
sustained  for  injuries  done  ti>'real  estate  or  to  the  crops 
gtowing  thereon,  by  horses  and  cattle, that  are  allowed  to 
nun  at  large,  unless  the  land  is  inclosed  with  a  lawful  fence. 
To  this  effect  are  the  decisions  of  the  supreme  court  of 
C^ifornia.  .  {Waters  v.  Moss,  ,12  Cal.  335;  Coixierford  v. 
Dvpvj/j.  17  Id.  308 ;  Logan  v.  Gedney,,  38  Id.  579.  Of  Mon- 
tasia,  Smith  y.  Williams,  2  Mon.  195,  Of  Kansas,  U,  P.  R. 
W.  Co,  .V.  iZoZfoW,  6.  .Kan.  175;  Caylhins  v*  filatbews,  5  Id* 
191;  Larkin.Y.  Taylor,  5  Id.  434;  Darling  v.  Rogers,  7  Id. 
592;..  of  Ohi(yy  £:erwhacker  v.  C.  C.  &  (?.  B^  B.  Co.,  3  Ohio 
St  177;  a  if-  <&D.  R.  B.  Co,  v.  Waterson,  4  Id.  432 ;  Jf.  d- 
C  R,  B,  Co.  V,.  Stephenson,,  24  Id.  56,  Of  Kentucky, 
WiiU  V.  Waltersy.^  Bush,  35L  Of  Illinois,  Seeley  v,  Peters, 
5  Gilm*  130;  Headen  v.  Bust,  39  HI.  186;  Stoner  v.  Shu- 
jraW,  45  Id.  76.) 

Section  1  of  the  act  to  prevent  the  trespassing  of  animals 
upon  pi:ivate?  propeirty  reads  as  follows:  "If  any  horse  * 
*  *  shall  break, into  any  grounds  inclosed  by  a  lawful 
fence,  the  owner  or  manager  of  such  animal  shall  be  liable 
to  the  owner  of  sucli  inclosed  premises,  for  all  damages  sus- 
tained, by  such  ti:espass."     *     *     *     (2  Comp.  L.  3092.) 

The  supreme  court  of  ]V(ontana,  in  Smith  y-  Williams, 
suproL,  in  construing  a  statute  identical  in  its  terins  with 
the  statute  *bove  quoted  (Laws  of  Montana  1871-1872,  373), 
decided  that  the  plaintiff  could  not  recover  any  damages  to 
his  crops  of  growing  grain,  without  showing  that  his  land 
was  inclosed  by  a  lawful  fence. 

Thsre  is  no  averment  in  the  complaint  under  considera^ 
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tion,  that  the  injuries  to  plaintiff's  land  and  crops  were 
caused  by  any  stock  which,  under  the  statutes  of  this  ^tate, 
are  prohibited  from  running  at  large.  There  is  no  aver- 
ment that  defendant  was  guilty  of  any  negligence,  unless 
it  was  negligence  upon  his  part  to  allow  his  horses  and 
cattle  to  TBn  at  large. 

The  principles  which  are  settled  by  the  decisions  we 
have  cited,  go  to  the  extent  that  the  owner  of  the  land 
trespasfised  upon  does  not  use  reasonable  and  ordinary  care 
and  diligence  to  protect  his  property  from  the  intrusion  of 
roaming  stock  unless  he  incloses  it  with  a  lawful  fence. 

The  supreme  court  of  Kansas,  in  discussing  this  question^ 
in  Larkin  v.  Taylor,  sy/pra,  said:  .^*We  understand  the  law 
of  inclosures  in  this  stat^  to  be,  that  before  a  party  can 
recover  for  injuries  ddne  to  his  crop  he  must  protect  it  by 
a  lawful  ience.  Failing  to  have  such  fence,  he  is  deemed 
by  the  sts(tute  t6  be  so*  negligent  of  his  property  that  be 
can  not  recover  damages  for  trespass  thereon  occasioned  by 
reason  of  the  defective  fent5e.  *  *  ^  We^  do  not  intend 
to  say  that  when  the:  acts  of  :the  piarty  are  of  sucb  a  char- 
acter as  to  show  a  willful  intent  to  commit  a  trespass^  a  re-* 
eovery  may  not  be  had  against  him^  even  though  the  injured 
party  may  not  have  his  grounds,  incloded  by  a  lawful  fenoe. 
In  such  a  case  it  is  not  carelessness  or  negligence  that  is 
the  cause  of  the  injury.  It  may  ineiude  both,  but  some- 
thing more  is  necessary  to  authorize  a  recovery*  The  object 
of  the  law  of  iiiclosure'  id  to  penhit  stock  to  run  at  large 
and  graae  on  the  prairiei,  and  relieve  the  owners  thereof  from 
an  aelion  for  damages^  should  they  wander  upon  the  land 
of  another^  unprotected  by  «^  lawful  fence."  Ranney,  J.,  in 
delivering  the  opinion  of  the  court  in  C,  H.  &  D,  B.  B.  Co. 
V.  WtUerson,  supra,  said:  ^^The. owner  of  domestic  animals, 
in  suffering  them  to  run  at  large,  under  the  limitations  ex- 
pressed 'in  the  statute,  is*  in  no  fault,  aind  there  is,  therefore^ 
no  rootri  for  the  application  of  the  doetrine  n^ioh  deter- 
mines when  a  party  in  the  wrong  may,  iievertheless,  recover 
fer  injuries  arising  from  the  negligence  of  another.  In 
other  wordfli,  the  owner  has  a;  perfect  right  to  suffer  his 
animals  to  go  at  large,  without  incurring'  any  responsibility 
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to  the  owners  of  uninclosed  grounds,  upon  which  they  jnay 
wander." 

The  object  of  the  statute,  in  requiring  a  fence,  is  to  pro- 
vide security  to  the  land  inclosed,  and  in  the  absence  of  anv 
statute  defining  a  'lawful  fence,"  the  words  imply  that  the 
fence  must  be  high  enough  and  sufficieat  in  other  respeots 
to  prevent  ordinary  stock  from  breaking  into  the  in- 
closure. 

There  is  nothing  in  the  statute  which  gives,  or  pretends 
to  give,  any  right  to  any  person  to  enter  upon  another's 
land  and  to  commit  any  trespass  thereon,  whether  the  land 
is  fenced  or  not  The  argument  of  appellant,  upon  this 
point,  is  wholly  untenable.  The  statute  does  not  '^impair 
the  rights  of  private  property."  It  does  not  in  any  manner 
*4nterfeTe  with  the  primary  disposal  of  the  soil." 

The  legislature  has  the  constitutional  power  to  regulate 
the  relative  rights  and  responsibilities  of  the  proprietors  of 
inclosed  land,  and  the  owners  of  stock  that  is  allowed  to  run 
at  large.     (Wills  v.  Walters,  supra,) 

It  was  evidently  the  intention  of  the  legislature,  in  passing 
the  statute,  to  provide  a  just  and  reasonable  protection  for 
the  rights  of  both  the  land  and  stock  owners,  and  to  Umit 
the  right  of  redress  for  injuries  to  their  own  compliance 
with  the  law. 

The  entire  legislation  of  this  state  is,  to  quote  the  laxk- 
guage  of  the  supreme  court  of  Ohio,  in  Kerwhackery.  C  C 
&  C.  R.  R.  Co.,  3  Ohio  St.  180,  '^wholly  inconsistent  with 
the  doctrine  that  it  is  unlawful  for  the  owner  of  animals  to 
allow  them  to  run  at  large,  and  that  he  is  liable  in  damages 
for  a  trespass  in  case  they  go  upon  the  uninclosed  grounds 
of  another.  Why  the  provision  to  restrain  breachy  and 
unruly  animals  from  running  at  large^  if  it  were  the  law  of 
the  state  that  the  owner  should  allow  none  of  his  stock  to 
be  at  large,  whether  breachy  or  not?  And  why  the  pro- 
vision for  the  assessment  of  damages  for  injury  by  tres- 
passing animals  made  to  depend  upon  the  contingency  of  a 
lawful  fence?  If  the  owner  of  trespassing  animak  were 
liable  in  damages,  whether  the  lands  of  the  injured  part^ 
were  inclosed  or.not^  the  provision  making  the  assessment 
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of  damages  to  depend  on  the  existence  of  a  lawful  fence 
VDoM  seem  to  be  tumecesstoy,  if  not  wholly  absufd.'^ 
The  judgment  of  the  district  coutt  is  affirmed. 


.      INo.  971.1 

R  SADLEB>  Appbllant,  V.  D.  B.  DOfEL,  Bespond- 

HknosAh  BAXKBorr  LaV  busptNOsr  State  SrATtTB. — The  national  bank- 
nipt  law  iusjModad  Ukt  atatute  of  ttds  «tate,  jratlitinff  to  1&s61yeiit  debtors. 

Idem — Common  Law  Assignment. — The  mere  existence  of  tbe  lianknipt  law 
does  not,  ip90  facto,  render  a  common  law  assignment  void. 

IDIM — AssiONUBNT  VAiip-r^An  astlgnmeat  fcirlgr  Imadd  for  tb^  boneflt  of 
all  the  creditors,  is  yalid,  if  no  proceedings  in  bankruptcy  were  iostl- 
tated  within  six  months  from  the  date  of  the  assignment.  ' 

AssiQVMENr — Consent  of  CBjiMTo^fif^The  Mseot  of,  treditors  representing 
delfts  equal  to  the  yajlne  of  the  propei]ty  assigned^  is.  %  valid  conaidecation. 
It  their  debts  are  of  less  amount  than  the  property,  it  gives, the  assignees 
a  right  to  retain  property  to  the  amount  of  fhelr  dehts.- 

FiNDiNOa  09  Fact — Wsen  will  3t  PsESOMEik — Wheie  there  is  no  esr- 
press  flndlQg  that  the  amount  of  th9  idebte  of  -the  assenting  qreditor^ ; 
Held,  that  il  ^l\  be  presumed  in  support  of  the  Judgment,  in  the  absence 
of  any  finding  to  the  contrary,  that  creditors  having  debts  equal  to  the 
value  of  the  assl^ed'  property  did  come  In  and*  conselnt.  . 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka'  County.  ,  "      . 

The  facts  are  stated  in  the  opinion, 

Geo.  W.  Baker,  for  Appellant :      . 

I.  The  assignment  is  not  made  in  accordance  with  the  pro- 
visions of  the  statute  of  this  state,  regulating  assignments 
by  insolvent  debtors.    (1  Oomp.  L.  426-464.) 

n.  The  state  insolvent  laws  are  in  force,  until  proceed- 
ings in  btokruptcy  are  actually  instituted  under  the  national 
bankrupt  law.  {MaMbie  v.  Hotckkiss  et  al.,  38  Conn.  80; 
Beed  v.  Taylor,  7  Am.  Eep.  180.  In  re  Ziegenfuss'  Case,  2 
Ircd.  (L.)  4«3.) 

A.  M.  Hillhouse,  for  Respondent: 

T.  The'  bill  in  equity,  in  this  action,  can  not  be  sustained, 
7Cal.-201. 
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II.  The  complaint  does  not  state  facts  suffieient  for  a 
cause  of  action.  It  does  not  show  that  Immel  is  insol- 
vent. If  a  person  is  not  insolvent^  he  can^  of  couxse^  do  as  he 
pleases  with  his  property,  and  no  one  can  complain.  (12 
Cal.  246.) 

III.  The  judgment  of  the  district  court  is  correct,  be- 
cause at  the  time  of  the  assignment  complained  of,  the  bank- 
rupt law  of  the  United  States  was:  in  force,  which  superseded 
entirely  the  state  insolvency  law*  (Martin  v.  Berry,  37  CaL 
20S-220 -ySturges  v.  Crowinshield,  4  Wheat  422;  /«.  re 
Reynolds^  8  R.  I.  485,  6  Am.  Eep.  615;  Oriawiiid  v.  Pratt, 
9  Mete.  16.) 

Johifh  T,  Bilker,  for  Appellant,  in*  reply : 

The  national  and  state  laws  n^ust  actually  come  in  conflict^ 
by  proceedings  in  court,  either  state  or  national.  {Com- 
monwealth V.  O'Hara,  1  Bank.  Reg.  86;  6  Phil.  402;  6 
Am.  Law  Reg.  765;  In  re  Langley,  X  Bank.  Reg.  559;  1  L. 
T*  B.  34 ;  7  Am.  Law  Reg.  429 ;  Vrni  Nosirand  r.  Barr,  2 
Bank.  Reg.  485  ;  30  Md.  128 ;  Mattin  v.  Berry,  2  Bank.  Reg. 
629;  37  Cal  208;  2  L.  t.  R  180;  Cormr  v.  Miller  ei  al. 
1  Bank.  Reg.  403;  Shears  v.  Solhinger,  10  Abb.  Pr.  (N.  S.) 
287 ;  In  re  Reynolds,  9  ?ank.  Reg.  50 ;  S.  C.  R.  I.  485 ;  In  re 
Lucius  Fames,  2  Story,  322 ;  Bishop  v.  Loewen,  2  Penn.  L. 
J.  364;  49  Mass.  16;  13  Bank.  Reg.  366;  54  K  H.  190.) 

By  the  Court,  Leona!rd,  J. : 

Respondent,  Immel,  was  a  banker  in  Eiireka.  Being  in- 
debted to  respondents,  Chamblin,  Bishop,,  and  Bartlett, 
and  other  persons  in  Eureka  county,  h^. assigned,  by  an  in- 
strument in  writing,  all  his  property,  real  and  personal,  to 
his  co-defendants  in  trust,  to  be  converted  into  money,  and 
that  to  be  used  in  the  payment,  pro., rata,  ofaU  such  credit- 
ors in  said  coimty  as  should  come  in,  and  by  writing  accept 
the  benefits  of  the  assignment.  The  trustees  named  accepted 
the  trust  and  took  possession  of  the  proper^.  Plaintiff 
was  notified  of  the  assignment  and  invited  to  accept  its 
l)enefits,  but  he  refused  to  do  so.  At  the  date  of  the  assign- 
ment plaintiff  was  a  creditor  at  large  of  Immel.  He  subse- 
quently obtained  judgment  for  the  amount  due  him.     An 
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execution  was  issued  wad.  returned  wholly  wxsi^tis&ed. 
Thereupon  this  9uit.was  brought  to  obtain  a  deei;ee  doclar- 
ifig  nttU  and  i^d^  the.. scud  .aaaigtiwent  ae.to  plajUitiff,  and 
penoittaiig,  him  to-seU'  sufficient  of.  the  assigned  property  to 
aatisfyhis  judgnaent.  Itidoea  not  appear  that  J(mm$il  wajsi 
indebted  to  any  peorsost  outside  oi  Eureka  c^mpty. 

There. waa  no  proof  ol  any-'actu;!^!  fraud),  avid  vthe  oourt 
found  as. facts  tibat  the  as^g^^unentwaa  made  ip  go<)Kl  ,f ait^ 
bv  Inunel)  for  the  purpose  of  ^eeuriug  all  creditors  residing 
in  Eureka  county  who  would  accept  under  the  trusty  that 
creditors  representing  over  si^cty.thtous^and  dollars  indebted- 
ness acoepted  under  the  trust,  ,  a^d .  conseiHteid.,  to.  assign- 
ment; that  plaiontifi  waa  a  reaident  o{  £u;reka  county;  that 
at  the  date  of<.the  eotmnenoement  pf  thifS  &vit  the  .trustees 
had  in  their  poeeesoian,  and-ui^der  their  control,  ^oney 
realised  from  the  assetoi.of  Jnunel^.aeeigned  to  .tbeii^  tp  the 
amount  of  twenty  thousand  dolkrs^  and  that  U^e  .amount  of 
the  assets  assigned  was  sulffioi^nt  to  pay  in  f uljl  the  qreditors 
who  aecepted  nnder  the.truat.  The  cpurt.  found.fis -a  coa- 
elusion  of  law  that  defeso^antd.  i^ere  entitled  ,to  a  judg^neiit 
for  their  co8ta«  ThJs  fip.peal  is  froip  the.  judgment  so 
entered.  The  question,  involyed  i^^  whether  th^  i^signnxf;nt 
is  sufficient  tor  hold  the ^ assigned.  pr(>perty  .c^aipst.ia  judg- 
ment creditor  who  .nev«r  -eiouaented  to  .tj:^  aEv»igpnfk/e^t  ar 
accepted  of  its  benefits* 

Gounsel  for  appellant  claims  that  the  aseign^i^t.  is  in- 
valid at  common  law^  beoauae.it  contains  no  ijaveAtory  oir 
schedule  of  the  assets,  and  no- list  of  the  creditQi:s  of  Immel.; 
that  it  is  invalid  because  the  appellant,  a  judgment  creditor, 
never  consented  to  it  or  t^oepted  under  it,,  and.  because  it 
was  not  made  under^  and  in,  aoeordance  with,  the. statute  pf 
this  state  regulating  assignments  by  in/solv^t  debt^ors.  (1 
Comp.  L.,  sec.  426,  et  aeq,)  .     i.  . 

Section  464  of  the  statute,  teferried.  to  reads  as. follows: 
"Xo  assignment  of  any  insolvent  debtor,  otherwise  than 
ia  proTided  in  this  act,  shall  be  legal  or  bindiiig  upon  credit- 
ors ;^'  and  it  is  not  claimed  ;<iiat  the  assigi^m^nt.  in  question 
was  made  as  provided  in  the  state  insolvent  law. 
At  the  date  of  the  assigmp^^t  the  natioggial  banifrupt  Uw 
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Was  in  force,'  and  itiis  urged  by  counsel  for'  respondents, 
that  thereby,  the  state  infeolvent  law  was  -etttirely  BUperseded. 
On  the  contrary,  it  is  claimed  by  oounselfor  appellant,  that 
the  bankimpt  law  did*  not  supersede  the  state  l«w,  inasmoch 
as  the  jurisdiction  of  the  fedei*al'6ourtWB»  not  called  into 
exercise ;  and  that,  even  though  Ihe  balance  of  the  state  law 
was'  sUpetseded  or  suspended/  the  last  section  (464).  re- 
mained ill  full  force,  And  consequently  that  the  aasignnnent 
in  question  was  void  because  not  made  in  aeoOrdance  with 
the  state  law.  -  • .    ' 

Upon  reason  and  authority,  we  are  of  opinioii,  that  while 
the  national  law  was  in  foi'ce,  any  proceedings  comm^ioed 
under  the  state  laW  Would  have  been  null  'and  void.  {Mar- 
tin v:  Berty,  37  Cal.  222 ;  Stwrge^  v*  Orovminshield,  4  Wheat 
122 ;  In  re  Reynolds,  5  Am.  K.  615 ;  Chamberlain  v.  Perkins, 
51  N.  ff.  889 ;  Oooh  v.  Rogers,  31  Mich.  896.) 

It  hecessal'ily'  Mlows  that  the  whole  statute  was' auspeaded 
at  the  date  of  the  assignment,  unless  it  be  true  that  the  last 
feection  continued  in  forcte.  We  think,  however,  that  that 
section  shared  the  fate*  of  the  balance.  The  only  assign- 
ment of  an-  insolvent  debtor  permitted  by  that  section  would 
have  been  nseless,  because  the  law  that  provided  for  it, 
supported  it,  and  carried  it  into  effect,  was  suspended*  The 
legislature  did  not  intend  to  enact  the  last  section  except 
in  connection  with  the  other  parts  of  the  statuta  It  was 
not  intended  that  common  law  assignments,  fairly  made  by 
insolvent  debtors,  should  not  be  validy  after  the  method 
then  provided' should  become  unavailable. 

Whether  the  assignment  in  question  would  have  been  an 
act  of' bankruptcy,  and  whether  it  would  have  been  dedared 
void,  had  proceedings  been  instituted  within  six  moiuths 
thereafter,  under  the  bankrupt  law,  need  not  be  decided, 
as  no  such  proceedings  were  commenced  at  any  time.  The 
assignment  is  now  unaffected  by  the  bankrupt  law.        , 

^^If  more  than  six  months  elapse  after  the  conveyance^ 
and  before  the  filing  of  the  petition,  the  consequence,  by 
necessary  implication,  is  unaffected  by  the  bankrupt  aet. 
If  originally  valid,  it  remains  valid  still.  Prom  this  pro- 
vision (Bankrupt  Act,  sec  35,)  it  seems  manifest  Aat  oon- 
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gress  intended  thatthje  bankrupt  act  should  leaT^e- all '  eiieh 
consequenoes  as. it  fotmd  them,  ijinless  pvoceckliiiga  in  bank^ 
ruptcy  ivere  instituted  withiu.six  monthfl."  {Mnltbie  r. 
Eotchkiss,  38  Conn.  84.) 

The  j»imple  exist^rp^  of  the '  badurupt  <  iai^  did:  not^  ipso 
facto  J  Tender  void  a  oomraon  law.  aesignment;  (C'Ookv: 
Rogers,  31  Mich-  392,  400 ;  see,  also,  B^k  v.  Parker,  65  Pfai 
St  264.)  •-■,.:.:•         .'  :' 

The  state  insolvent  Iftw,-  having  heeoa  suspeadedat.  the 
time  of  the  assignmjant, '  by  the  bankrupt,  law,  and  no-  pro-* 
ceedings  ip  bankruptcy  having  heen  instituted  *  ^!(^ithzn  bix 
months,  it  nmst  be  held  valid  under  the  c^mtnon  law,  if  it 
was  fairly  made  for  the  benefit  of  all  the  creditore  oflnuneh 
(Burrell  on  Assignii^nt^)  22^  34,  58«),       '     >  - 

As  the  case  stands  before  us,  it  muiBt'  be  ooiksidered  ithat 
the  assigument  wias  an  honest  conveyance  to  .proper  per- 
sons, intended  to  se<;iire.  the*  f ull  paymei^t  of  all  idneditbrs.in 
Eureka  county,  if /the  propertyiahould  pro  vfe,  sufficient^  and 
if  not,  th^  to  be  diiatributed;  pt1<^ara<A  among  \aiiKih  creditor^. 

It  is  urged  as  fatal \to  the  bsi^igQitiQnt, that  proVisidii  ireA 
made  for  creditors-  of  Eutek$  fCOUHty  alouei  BWit  .th^  dtistrti* 
ment  itself  <>nly  recites  the  fact  that  Ixxmotd  was  indebted 
to  residecits  of  that  cotinty,  the  language  beiilg:  -'WhereAa^ 
*  *  *  J  am.indisbted  to  sundry  and-divera  paxti©&  in 
said  town  and  county ;  of  £ur^kfi^  including  the  itrusteea 
herein  named,. in  lalrge  suams  of  money,  aggrcigating  the  anm 
of  twenty-eight  tbQUsan4.do}]|^^^  morQ  or  ile^;:and;  wJbi^reajs^ 
it  is  my  dealrerto  selcnr^  al}.  Qf  .:my  said;  Qr^4itora  inj  aaid 
county  who  shall  come  in,  Sind  by  writing  ftccept  the  bene- 
fits of  thi?  asfiigwiont :. .  Now,:  therefqtxe^  thi$r  indent%ixe  h 
made;"  etc  Thie  assignmek^  is  made,  part  of  thecomplsiint) 
and  there:  is  n<P  allegatipn  therein,  no  proof,  or  ^ctding,  of 
ifldebtednoss  outaide  .of  Eureka  countyi  wd  ^e?tain}y.  there 
is  no  legal  prjBspmption.  that  he  Wias.indebted,' tQ  persons 
residing  elsewheiiew   .  ,<  •  

So  far  a$  rthe  Tecor4  'shpws,  thep,  hfl  was,in4ebted  o^ly 
to  the  pe^BPUs  .stated,!  ind  if  that.is  the -cfk^^  JeqvuBiil  pM>r 
vision  was  made  foti  1^11  preditors*  •     •   /' 

There^d  no  fQr<)e  in  the:  objection  that; a  s^u^ient  scbedf 
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George  W,  Baker,  for  Kespondent 
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By  the  Court,  Leonajbd,  J. : 

In  1876,  by  an  act  of  the  legislature  -erf  tbis  state  (Sfait. 
1876,  154),  the  to^m  of  HaiaUton,  m-  White  Pine  county, 
waB  disincorporated,  and  provision  was  made  fdr'Ae  picy- 
ment  of  its  indebtedness.  The  board  of  coimty  commis- 
sioners of  that  county  was  mad^  a  board  of  trustees,  with 
certain  specified  powers  and  duties.  In  1877,  a  supplemental 
act  was  passed  (Stat.  1877,  64),  providing,  among  other 
things,  that  whenever  five  hundred  dollars  or  more  shall  be 
in  the  "Hamilton  Debt  Fund,'^  the  board  of  county  ooin- 
missioners  of  White  Pine  county  "shall  adtefrtifeie  for  sealed 
proposals  for  th^  surrender  of  county  indebtedness,  audited 
and  allowed  by  the  board  of  cmtoty  commissioners,  and 
payable  out  of  the  Hamilton  Debt  Fund;'*  and  "shall  accept 
the  lowest  bid  or  bids  for  the  surrender  of  legal  evidence  of 
county  indebtedness  against  said  Hamilton  Debt  Fund 
audited;  provided,  that  no  bid  for  more  than  its  par  value 
shall  be  accepted  by  them,  nor  any  bid,  unless  accompanied 
with  the  legal  evidence  of  indebtedness  proposed  to  be  sur- 
rendered.'' When  any  bids  are  accepted)  it 'is  inade  the  duty 
of  the  county  auditor  "to  take  a  description  of  the  indebt- 
edness to  be  surrendered,  specifying  the  amdiirit  to  Be  paid 
for  each,  the  date,  number,  and  amount  theinof,  and  make 
a  record  thereof ;  and  thereupon  the  board  of  county  com- 
missioners shall,  by  order,  direct  the  county  treasurer  to 
puTchaae  the  warrants  of  indebtedness  designated  in  ihe 
accepted  bid  or  bid6,  and  pay  for  the  same  out  of  the  Ham- 
ilton Debt  Fund ;  and  all  warrants  so  surrendered  shall  be 
canceled  by  the  county  treasurer,  by  writing  across  the  face 
thereof,  in  red  ink,  'Purchased  and  redigemed,'  adding  there- 
to the  time  wheii,  and  the  amount  paid  therefor,*  signing  the 
same  officially.  The  order  of  the  board  of  county  commie- 
sioners  aforesaid,  together  with  the .  reeord  made  by  the 
county  auditor,  as  herein  required,  shall  be  sufficient  vouch- 
ers for  the  county  treaerurer  in  the  aettlement  of  hi^  ac- 
counts." On  the  tenth  day  of  December,  1877,  ii\^  atm  of 
seven  h\mdred  and  one  dollars  and  secventy^two  cents  was  in 


« 
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said  fund,  a^d  .plaintiffs  were,  the  li^gal,  ^neT&  q£  a  q^rtfiin 
warrant  calling  for  two  thonaand  two  hupfired  a;Qd  eigbte^u 
dollars,  reftresentiBg  •  f  portion  .  .of  .Hamilton  incjbebtedness , 
and  payaW^  out  of  saidjfim4-  A  number  of  bid3  w^re  re-, 
ceived  on.  the  day  last  mentioned,.  ftc<sprdjjng  to  pxeviona 
notice  given,  among  whi^Jti  was  the  hid  of  plail^tiff^,  f'i;o  sur- 
render their  said  warpint,,  or  any  portiw.  thereof,  at  the 
rate  of  sixty-three  cents  oi^  the  .dollar."  Bids.lowjer.  tha^i 
plaintiffs',  to  the  anaount  of  eighty-one  dollars^  v/eip.t.  receivedj 
and  ac<?epted,  and  after  payment  of  that,  ^um,  tb^^e  was  ret 
maining  in  the  fund  the  su^n  of  »ix  hundred  and  nineteen 
dollars.  Plai^itiff^'  bid  was  rejected,  for.  "lacjk, of* funds  t^r 
cancel  .the  same.''  It  is  admitted  that  the  bid  was  7nad^ 
accordinjg  to.  law,  ajid  that  the,  wai^r^t  \yas  leg^,  Plaintiffs 
thereupon  filed  their  petition,  praying  the  issuance  pf  a,  writ 
of  mandamus  compelling., the  defendants  herein,., constitut- 
ing the  bojard  .of  county  .  commissioner^  of  White .  Fix\^ 
county,  "to  accept  petitipneiijs'  said  bid,  aJixd  ^nt^r  the;  order 
necessary  to  enable  the  .treasurer,  of  said  county,  to  pay  them 
the  money  applicable. tbe^retp,  ;in  aqcjordfinc©  ^yith  iifj^  Skta^ute 
in  such  case  m.ade  and  prpyided,"  ..      ,    .  ,         »  . 

Aji  aiterjiative  writ,  wa^  issued,  and  «erve4,  jind,  .upon 
hearing,,  a .pejifepap>t<?ry  writ- was. qrdered,  iis§.ued^,  And  served, 
upon  the  defend,ants.  .,,IJji6, appeal. is  .takeu.fiTQmithe  «r,d^r, 
lagt  named,  and. a  rever^at  is  asJ^ed  upou, two  grounds:    '     / 

First — Because  the  law  does- npt  qon template  the  rodenajh 
tion  of  a  portipn  of  a  warrant .  A  warrant  must  be  r^depm)^, 
in  full,  if  at  all,  and  takefl..up  entirely.  There  was  npt  sjuf; 
ficient  in  the.:fund  to  purchase  the  warrant  in  full  at. sixty-, 
three  cents  ou  a  dpl\ar;,  consequently  defendapts'.,aftci^..dt:^ty 
was  to  reject  the  bid.  -  r  ♦ 

Second-T-Because;  mandamus  does  not  lie,  fqr  two  reasons.: 

1.  The  board  h^^  already  acted  i^  th§ .  premjsps, ,  wl^e^er 
correctly  or  otherwise.  . .  ,  ' » 

2.  It  seems  to  becLaimed  by  plaintiffs  that  defendants  px- 
oeeded  their  jurisdiction  ii|i  refusing  to  ;acqej>t  the  bjd^  tb^.^- 
fore  certiorari  is  the  prpper  remedy.  .,.,.;.  ..•     ,' 

There  caja  he  but.ORe  opinion,. as,  jto  jthe  pbject.p^  the;  leg; 
islature-.in  epacting.the  .^t^tute.of  187.7,.,  above  ,?efl^rii^d  tQ^. 

rter.  Vol.  XV>-18.         '  ' 
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It  Was,  to  pay  th^"  largest  atnoiint  of  indebtedness  possi- 
ble, with  the  mob^y  in  the  fund,  as  often  as  it  should  con- 
tain five  htindred'  dollars  or  more.  It  was  also  intended 
that  all  evidence  of  indebtedness  should  be  surrendered 
when  j!>aid.  The  reason  for  requiring  paid  Warrants  to  be 
canceled  in  the  taanner  stated,  was  that  they  might  carry 
their  own  evidence  of  satisfaction.  The  statute  might  have 
required  them  to  be  burned  or  otherwise  destroyed,  and 
thereby  the  same  purpose  would  haVfe  been  accomplished: 
because,  after  cancellation  as  provided,  they  are  not  to  be 
used  for  any  purpose.  They  are  of  no  tisfe  to  the  treasurer, 
because  the  only  vouchers  required  by  him  are  the  order  of 
the  board  directing  him  to  purchase,  ind  the  record  made 
by  the  auditor.  A  canceled  warrant  is  no  longer  any  evi- 
dence of  indebtedness.  Its  cancellation  is  indisputable 
evidence  of  its  surrender  and  payment.  There  was,  then, 
no  other  object'  in  requiring  tbe  cancellation  of  paid  war- 
rants'than  to  j^reclude  the  possibililry  of  a  second  presenta- 
tion and  payment;  and  therfe  was  no  object  in  requiring 
their  surrender,  except  thftt  they  might  be  canceled.  The 
whole  object  of  the  statute  requiring  surrender  and  cancel- 
lation is  accomplished,  in  case  of  partial  payment,  by  writ- 
ing across  the  face  the  words;  **Purcha^^d  a^d*  redeemed  in 
jJart,"  and  stating  the  iamount  or  pdrtioh  satisfied;  and  the 
owner  who  gives  up  a  warrant  to  the  treasurer  for  partial 
cimcellalioil,  thereby  Surrenders  it  find  all  evidence  of  in- 
debtedness to  the  eixtent  of  the  redemption  and  cancellation^ 
and'  thereafter  there  exists  no-  l^j^al  evidence  of  indebted- 
ness for  the.  portion  paid.  Trtie,  after  partial  surrender 
and* cancellation,  the  paper  itself  is  returned  to  the  owner, 
but  the  amount  of  the  warrant  so  returned  is  oiily  the  por- 
tion unpaiid,  and  it  bears  upon  its  face 'just  as  strong  proof 
of  a  partial  sui'rendei^  as  a  full  cancellalion  does  of  an  en- 
tire surrender. 

Besides,  as  before  intimated;  thfe  statute  makes  .n<>  pro- 
visidri  for  the  disposition*  6f  paid  warrants.  '  The  last  act 
required  is  their  cancellation  lifter  'surrender.  There  is 
notliing  prohibiting  i  retiirn'  to  tile  own^r'  of  the  evidence 
of   indebtedness   unpaid^iibth^ing  reMiirihg   any  officer  to 
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keq)  in  his  possession  evidence  of  indebtedness  paid,  and 
the  interests  of  the  county  are  ill  no  manner  put  in  jeopardy 
by  retiumiiig  i  wbltvmA  partially  surreftd^redb  lAhd  canhekd. 
There  may  be  paztial  paym^ts^andi  redetmptions  without 
doing  violence  to  the  letter  of  the  statute  even,  and  in  so 
doing,  only,  can  its  spirit  and  intent  be  carHed'  otrt.  •  If  the 
defendants  ^nd  their  counsel  are  correct  ^n  their  construc- 
tion of  the  requrrements,  tb^a,  there  beia^  five  huadred  dol- 
lars in  the  frind,  a  person  hoMirtg  a  wawant  itft  that  amount 
may  get  par  valn^,  while  a^bid  by  plaintiffs  to  surrender 
dieir  warriftBt  fartwenty*five  ceats -on  a  .dodlaff  tmust  be ^  re- 
jected. In  fact,  if  they  are  correct,  plaintiffs  can  never  re- 
ceive more  than  five  hundred  dollars,  or  the  amount'  in  the 
fund,  although- small  warraAtfr  have  par-value*  *  Xfae.kgis- 
lature  did  not  meiain  to  ettAct  a  Itiw  •which'  wotild  rewah  in 
such  rank  injustice,  to  holders,  of  large  warrants^  and  'which 
might  deprive  the*  eounty  of  the  only  benefit. intended,  to  be 
conferred  by  the  passage  of  the  act.       •  " 

We  thi^  t^ie  4of ejadants  should  have ,  accepted  plctintJffs* 
bid  and  made"  the.  necesaary  carder/' upon.,  tbe  :trea^llrer 
Those  acts  were  specially  enjoined  as  duties  "resillting'  from 
their  office.  The  law  waia  fully  complied  with  by  plaiiififfs, 
and  the  sole  duty  of  4efend:aats.  ]^en,.^fia  Jto.iiocapt.tli^X: 
bid  if  it  was  lowtest;  ■  attd  otherwise'^ to  proceed*  as  oom- 
manded  by  the  statute.  They^^had  no  (iisciVetion  in  thfe 'prem- 
ises, and  itt  suehioaseflmutQidaniua.Uea'  tp  enf oroe.  a  .pejlorm- 
ancc  of  the  sp^lflc  a^  -required.  (Humboldt  Go^mUf  v. 
Chirchill  County,  ^^J^^y.Zfi.)    " 

Counsel  for  plaintiffs  does  ,nftt  <JWm:  tfei^t,  .xlpff^d^n,^}  ex- 
ceeded their  jurisdiction  in  refusiuig  to  comply  with  the 
statute,  They  r^njy.  iRJe<5|;^  )a  Jiid  if^^id^)  tjh^yj  werp^.p^^m- 
manded  to  accept  Compelling  the.  p^^^^i^puii^qf ,  of  .jS^i^ 
duties  is  the  true  and  only  office  of  the  writ  of  mandamus. 

The  order  of,  tli^,.oourt  Wow  ia  affirmed.,         ,  .  ;      ■  .• 
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WELLS^  FARGO   &  GO.,  iVpFBiiLANa?.r »  ADAM  WEL- 

'        TEE  ST'  AL.,  Bbspondsktb. 

AQtVtB.  OF    WBLUS,    S'ABQO    4    CO..,    ^TOqKBaQKJBBS — PQBC^^BI^    QV    STOgK, 

Dealing  with  Stockbroker  as  Agent  of  W.,  F.  &  Co. — Promissorx 
Note — Transaction  Con*strubd  as  a  Contract,  not  a  LoAN.'-^Rlce  ft 
Peters  wett  flDockbtokers,  R.  wts  afti»  agent,' and  P.  cubiec  of  themx- 
prew  and;banl(lng  buslqess  of  WeU9,  Facgo  fk  Co,,  tai  Cars9p..  Welter 
called  at  the  bankine  department  and  asked  B.  how  much  Interest  W.,  F. 

'  &  Co.  W0UI4  charge  to  buy,  for  him/ fifty  Shares  of  Ophlr  stock.  The  In- 
terest was  agt«ed  npoii,  and  R.  agreed  to  order' the' at«ck  tlHrt*dar.  Th* 
s^oclL  was;  orders  bs^  R,  ft  P..,  tl^rou^ . their  broloers.  In'  San  Francisco, 
The  next  day,  W.,  at  R.'s  request,  executed  his  note  to  W.,  F.  ft  Co.,  for 
the  amount  of  money  It  took  to  purchase'  the  stock.  R.  stated  that  any 
name  besides  W.'s  wodl0  be  sufflclent,  as  W.  :and  the  jitook  would  be 
aikfple -seonrity  -lor  theiaiaoij^it  due.    Tbi^  QOte,  4nd  another  execnted  in 

'     Its  place,  were  taken  up,  and  replaced, by  the  note. sued  upon.     W.  was 
credited  upon  the  books  Of  R.  ft  P.  with  the  stock  and  the  amount  or 
Inoney  stated  in  Ihe  note.     R.  ft  P.  k^eceived  credit  witb 'W^  F.  ft  Co- 
for  the  same  amount  as  so  innch  tqoney  .deposited.  .  W.  ^ever  jrecfived 
'.anj' money  or  stock.     R.  ft  Pu  failed.     W.,  F.  ft  Co.  brought  suit  against 
W.  upon  t'he  note.     The  question  was,  whether  the  transaction  was  only 
A'  loan,  as  <ilalmM  l|y  W.,  F.  ft  Co.,  or  a  coatraet'toprctttt-e  Itae  ^toi^lc.. 
<   as  claimed  by  W.    TN  Jucy  fonn^  ^  generM  Y«u:4i<^  in  ^yor  of  W^  and 
•   there  were,  forty-eight  special  findings.    Held,  upon  a  review  of  the  testl- 
qaony,  that  the  evidence  and  special  findings  sustained '  the  verdict. 
lbi«-^lN8trtiociriONs.--^iIeld«-npon  a  reyiew  of  the  hist^etlona,  that  if.  frenr 

•  all  tlie  clroE90Ata*ces» '  W%,  as  a  rjenson^l^  maB»  beUiwedt.  and  from  tlie- 
conduct.  of  R„  as  ,age>nt  of  W.,  F,  ft  Co.,  was  Justified  in  believing^., 
that  he  was  dealing  with  W.,  F.  ft  Co.,  through  their  agent;  and  if  R. 
knew,  or  ought  to  havte  known,  tbat  If.  "s^' betfeyMr'HiM  tftat.as  a  re»- 
sonable  man' he  was  jUetifled  iin  such  belitC  and,  that;  be. g^ve  the  note 
with  that  understanding:  then  if  R,  did  not  ^jndeceWe  him,  but  per* 
mltted  him  to  execute  the  note  in  such  belief ,' it  was  the  duty  of  the 
'Jury  bi  ihid  a  Vertlct  to  favor  of  W.       ' 


/  •    ♦ 


A^pt^Ai  froTh  the  District  Cmii-t  of  thfe^'Second  Judicial 
District,  Ortnsby  County. 


.  I  I 


The  instruction*  asked  by  Jilaintiff,  And  refused  by  the 
court,  referred  to  in  the  opinion,  read  as  follows:  1.  "The 
jury  are  instructed,  that  if  the  defendant  Welter,  or  John 
Wasmer,  acting  as  the  lawful  agent,  in  the  transaction  for 
Welter,  had  notice,  before  the  giving  of  the  note  sued  on, 
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th)at  the  stock  niemtionbd' iJi  ^fendonts'  aosin^eiie^  bad'  l}^» 
ptirehased  %y-^  Rice  &i 'Peters,  ^sa  ^aoccmttt^of  idefebflwstt  W^It 
ter,  and'  that  iShe  ntftb  >iff  )^U6fti<A  ;wtfs  ith^Sitt  ^^^en,,  ftft^ar 
having  su^h  notice,  'th&  plaintifff  isi'tetitledtonitecaveir  in 
ihig  action  the  fnll  amonnt  of  .ihe».nofeej  pmnoipaJi .  w4 
inteffest'*'  •  '2.  "^The  jury  are  infltmwtedj  thrtrif  the  pitf:- 
chase  of  a  stxx^b  was  madei  ione  &«^f  taxi  rjo^thi»g  iw^e 
said  edncemitig  sifty  notef  beiweeii  the: parties,  and  tbat-tbe 
note  made  itt  Octob^F^  lfe7»6^  was'  mide.on-  abotib^r  [a?iid 
different  day,  ahd  thai  nothing  wasirihenBaidatsOvt  the  ^tpcfc, 
lite  jnry  ar6'i*iatmcted-that  the^liwlo  ooniraotsfai^i  aepai'iHte 
tndiiidepentfentj'and^WeU^'  Fargo '&-<K  aarfe  eirtWftdMft) 
Tecover  in  iJiii  aeti<^tt<''"' The: other' facte  dtficicfnliy'f^ppf^V 
in  the  opinion. 

A.  C.  Ellis,  for  Appellant: 

I.  The  testimony  and  finding^  show/ l!hat' 'the?  defetJiant 
Weltei*  Idiew^  oi*  haA  M^portnnity -to  l?iiow,»  at.  th^itlm^  he 
signed  fhe  note  sued*  on,  thafthe'  itock  had  bden  pweb^P^ 
hf  Rice;  &  P^tei^,  fbr  hie  acooTOnt,  the  price  (pi8i(t,jtih^  wm- 
raisdbti  chatgfed,  dnd  the  e^nees,  and  liiat  Bice  •&!  Peters, 
with  -whoih' '  he'  had-  j^efAonaHy  dealt^  aoffed.  .sOtWy  as  rtoek 
irokeriii  the*  traiisactikin.  •  :  '   •    -    I  '      .•....: 

IL  It  was  Welter's  dhty,  inrpoied  Tiponhim.by;  th^  lav, 
to  infortn  timself  of  the  scope  of  the  authority,  of  JRice, -^b 
the  agent  of  Wells,  Fargo  feCo.,  whifeh :  he  failed  to,dq; 
and  in  this  transaction,  if  Rice,  as  such  agmt,  epcce^de^ 
his  authority  and  made  the  contract  as  claimed  by  the- de- 
fendants, which  we  deny,  th^n  the  plaintiff  ia  not  bound  by 
^uch  contract.  (Story  on  Agency,  sees.  115,  172,  436 ;,  SiUi- 
man  v.  Frederiehshurg  R,  B,  37  Grofet  120;  Domr  y.  Will- 
iams,  47  Miss.  647;  Rawsan  r:  Owrtiss,  19  lU..  456  j  Fisher  v. 
Campbell  9  Port:  (Ala.)  210;  Beite  v.  MaiHin,  12lnid.  306; 
Berry  v.  Anderson,  22  Id.  ^6 ;  Lee  v.  Momoe^  7  Gifanoh,  366 ; 
State  V.  Haskell,  20  Iowa,  276.)  ■ .  •     ■ 

III.  The  findings  are  sufficient  to  duppott  pl^intiff^B  .mo- 
tion for  a  judgment  on  the  findings.  . 

IV.  The  judgment  must  be  reversed*  .Ineoneistent  find- 
ings will  not  gnippCM^t  a  judgment.     {StJ^th'r.Ovii^lmgy  41 
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CaL  97;  Hilden  v.  Jardon,  28  Id.r301;iiiiuKW.v.  jSan*  i^nw^ 
Cisco,  28  Id.  501 ;  LeesewChrh;  20  'Id./387 ;  lA^.  P.  J^gdriuii 
Vi  ReynoMSj  50  Id.  flO;  Bosquett  YiCrm^,  ^%  Id»  50ji.) 

The  pkintiff 'Should  prevail  upoo^'tb^  finiiiqg^.  and  the 
pl^diiigs,  l)ecau8e  its  caae  is  deariy:  laade  out  when  it 
shows  its  ■vrritt^n  cofntract,  the  riiote.  aratifie^  as^.often  as  the 
note  was  renewed.  And  the  most  favorable  view  of  respond- 
ents' version  of  the  alleged  ecmtract>&ssdoi4li)(t£\U^  ios  fhe  jury 
%nd  that  Rice  never  understood  that  the  plaintiff,  wa^  Uy 
.btty  the  stock j  and  that  defendant  Welter.  di4  so  understand* 
Of  this  liie  defendants  have  the  affirmative^  ,^d  in  a  doubtr- 
ful  matter  th^e-  negative  is  to  ^*be.  unde&ratood  ra4;her  than  thje 
affirmative."     (Bonvier'a  Diet,,  "Maxims.''  131. 

B,  M.  Clarke,  for  Respondents.     No  brief  on  filel 

3y  the  Court,  Leqj^abd,  J. ; 

Plaintiff*  is  a  corpora tiouy  organised  for  the  purpose  <rf 
■carrying  on  banking,  and  eiscpre&s'ibusiness.in  this  and  other 
states/ slnd  this  action  is,  iipcm  a  prpnii^sory  o^te,  executed 
and  dieltvered  to  it  by  the  defendants. ,.  J^he^grounda  of.de- 
fenfee-=~an  entire  failure  of  con9iderfitipn-r7are;state<^  a^i  fol- 
lows in  the  answer:  "The  said  prQn^ia^rj  |iote^  wiia,. given 
in  consideration  of  fifty  shares  of  Qphir  mining  stock,  which 
the  daid  plaintiff ' agreed. td- purchase ;fot,  and, deliver  to,  the 
defendant,  Adata  Welter,  and  for, no  oth^^  consideration 
^atever ;  and  the  defendants  say,  that  the  plaintiff  did  not 
purchase  said  minii^  stock  or  any  p^rt  thereof  for  said  de- 
fendant, Adbm  Welter,  nor  did  the  sai<i  plaintiff  deliver 
said  stock  or  any  piart  thereof  to  the  s«wd  Adam  Welter,  but 
veftfsed  and  still  refises  to  do  so.''  Under  the  court's  di- 
rection,  th^  jiiry  found  upon  forty-five  ifpepial  issues  or  ques- 
tions of  fa6t,  and  the  general  verdict  was  for  tie  defendantiw 

tFpon  thia-  coming  in  of  the  general  verdict  and  special 
findings,  plaintiff  moved  the  court  for  judgment  upon  the 
pleadings  and  tiie  special  findingfs,  notwithstanding  the- gen- 
eral verdict,  upon  the  grounds  that  the  special  findii^a,  in 
conjunction  with  the  pleadings,  warranted,  and  required 
judgment  f6r  the  plaintiff  for  the  fuU  am^uuit  claimed  in  the  * 
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epmplaint,  .The  xaotionw^s-  donieKi  atxd  the  def<dndaiUs  lutd 
judgment  for  dieir  ooQlt^* .  Pjamtifi  appe^ib  from  the  ooiirt'e 
order,  denying  a  iiew.bri^l,  md  firoiu  the  Judgment.   .  : 

The  reqord  shQwa  that  £L  .£.  Siee,  at  :the  'data  of  the 
txfuiflactioii .  ( Oatoi)^. „llf  a«d  12^,  187(6 ), :  aa ;  f o]r  a  long;  time 
before,  a:^  ^^nm-  i^QPtha  tberettfter^  wto  plaiidti^'a  general 
agent  ^t  Carson, .  whexe  the  cM^n^aot  Was  entei^e^  into.  He 
bad  (Kmtrol,  of  both  depa^ipente  offitdftiatfSi'a  huaiteaa  at 
that  plaee^;  .H.  J...Pet^s  was  pilaiiitj;S'a  caabieii  Befote, 
ax^d  duriQg  the  n|onth  .Qf..Octob0r».  1376^:  and  as  olaimed, 
until  April,  1877i ,  Kio^  .^  Peters,  were  pftrtneiB  -in  :  the 
business,  of  stopkbfokera  m  C^rscnl,' their  4)£Boe  having  beto 
ixi  s^  differ^ent  bnilding,  and  some  diajtanee:  from  plaintiff'^. 
Thery  had  a  cderk  .T^ho  bought  ^and  >aold  stocks  for  eustemera, 
but  t^  jlmsine^  was  oondneted  ttccording:  ito  their  inatruo- 
tiona.  In  Ootob^r,  1,876,  and  !  before :  aitd  after^  plai^ntiff 
loaned  znpnej  aoad.  did.  a  general  hacking  .btisiness  in^  its 
bankiiig  department  aj^^.Oaraon^  and  pur^tha^^d  ^tocka  upot 
commission,  throngh  ito  ei&pveas  depArtm^nt,  fetr.Tmstomefa, 
when  ordered  to  do  ao^  ,  Whm  atocka^<^  (>ther. things* fW^ie 
80  purchased,  its  pnstcw  wa^  to  regnir^.  a  depoait.  foir.  cost 
and  charges.  Stocbl  .^ere-  pnrch^^d*  through  brokera 
There  wga  npthing  to.  prevent  ojderiivg  through,  brokers  in 
Carson  instead,  <^f  thps^  rja^idiog  in.Sa^  ^a^^iaieo,  ,exeQpt 
that  in  so  dqing  tyrp.comznidsi^m^:  had  to  be.  paid  instead  of 
one.  Mr.  Xii^kn^r,  .plaintiflF's  agent  at  the  time,  of  .the  trial, 
testified  that  "Wells,  Fargo  &  Co.  would  not  execute- iW 
express  commission  to  purqhase  jjaining  stocky  without  the 
money  being  paid  in;; advance;  that  thqir  rules  would  not 
allow  them  to  dp  ao."  But  be  also  stated,  ithat  "th0^  exipress 
department  was  allowed  to.  purchase  anything,  the  <jart  pride 
being  advanced,  ^nd  tiie  charges,  unless  a  man  wasi  known 
to  be  good;"  that  ^ii  Welter  had  taken  the  exact  price  of 
fifty  shares  of  Ophir-  stock  to  Rice,  through  the, express  .de- 
partment, and  requested  him, to  buy  it,  tliere  would  haye 
been  nothing 'wrofi^  in  his  business/'    .. 

It  is  plain  from.<all  the  evidence,  that  plaintiff  was  willing 
and  anxious  to  furnish  the  money,  eitiher  as  a  loaji  proper 
to  Welter,  to  be!  used  by  him  in  the»  purchase  of  the  desired 
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stocks,  or  by  plaintiff,  in  pTocuring  it.  Th^  only  real  con- 
test, npon  the  feeta^  was  as  to  the  contract.  Plaintiff  claimed 
that  the  transaction  was  a  mere  loan,  while-  the  defend- 
ants insisted  that  it  was  in  do  eense  a  loan,  bttt  ab  arrange- 
ment whereby  plainti'ff  agreed  to  procure  the  stock,  which 
was  never  done>  and  that  Welter  did  not  in  any  manner  re- 
ceive any  portion  of  the  money  mefniioned  in  the  note. 
That  Itioe,  as  plaintiff^s  agent,  had  power  to  loan  or  fur- 
nish the  money  upoii  sitfeh  terms  as  itere  satisfactory,  was 
not  disputed ;  that  he;  could  have  ordered  the  stdck'throngh 
brokers,  had  the  cost  price  been  advanced,-  is  admitted:  and 
•that  he  might  have  ordered  without  an  advance,  if  the 
party  was  "good,'' '^seems  to  be  true*  SucA  being  tb^  case, 
he  undoubtedly  had  jforver  to  do  all  that  the  d^i^ndants 
assert  that  he  did  do.  He  was  the  general  agent  of  both 
departments,  arid  had  control  of  all  tftie  plaftitJff's'  business 
at  Garson.  He  had  the  ability- to  call  both  departments  to 
'hi$  aid.  If  he  had  power  to  IdaA'  thid  tnoney,  hand  it 
over' to  Weiter,  *tnd  immediately  theteaft^r  teoeivtj  it  back 
again,  in  the  exp!ress  department,  as  an  advance  upon  a 
Jcommission  to  purchase,  he  certainly  could  make' a  cdntract 
*d  procure  the  stock,  without  the  useless  deremoay  of  pay^ 
ing  over  the  tiioney  and  receiving  it  back  again-^-a  contract 
>^hich,  within  its  scope,  combined  a  legitimate  use  of  both 
departments.  We  shdl,  therefore,  dismiss  the  question  of 
Rice's  power  to  enter  into  the  contract  ^  up  by  the  defend- 
ants. 

The  important  issue  for  the  jury's  consideration  was, 
whether  the  transaction  was  only  a  loan,  as  claimed  by 
plaintiff,  or  a  contract  to  procure  the  stock  as  alleged  by  the 
defendants.  It  was  a  question  of  much  consequence,  also, 
whether  the  giving  of  the  note  by  Welter,  after  receiving 
notice  of  the  purchase  of  the  stock  by  Rice  &  JPeters,  stock- 
brokers, fixed  his  liability  upon  the  note,  notwithstanding 
the  contract  was  as  claimed  by  him. 

That  plaintiff  advanced  to  Rice  &  Peters  the  money  for 
which  the  note  was  given,  admits  of  no  doubt,  and  that 
Welter  never  received  the  stock  or  the  money,  or  any  pat% 
of  either,  is  equally  true:     The  j  dry  must  h«<ve  based  theit 
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general  verdict  uppn  th^  cQaclu^ioiu^  that  the  contxaot  vraa  as. 
alleged  bj  de^ndanta;  tba^  an  agi'eciment  to  procure  tha< 
stock  was  the,  coKaideration  of  the  note  first  executed ;  that 
th£  note  set  o\it  in  the .  complaint  waB  .simply  a  renewal  of 
the  first)  and  that  plaintiff  had  wholly  failed  to  perform  the 
contract,  which  alone  indttood  its  execution.     It  becomes 
necessary  to  ascert^ain  whether  the  veitdiot  and  the  material 
special  findings  are  s^6tai|ied  by  the  evidence,  and  whether 
the  latter  are  consistent,  with  the  former.     W(e  can  not  doubt' 
that  the  verdict  wovld  have  been  sustained. by  the  erideniee, 
had  there  been  no  special  findings.     Wagner  and  defendant 
Welter  both  testified  thai  they  went  t6  plaintifffs  office  to 
see  Rice,  to  get«  pflaintiff  to  purchase  for  Welter  fifty^  shares 
of  Ophir  mining  stock,  and  to  ascertain  what  rate  of  interest- 
plai3ltiff  would  eharge  for  the  puvchase;  that  they  ,did  iiot. 
borrow  the  mibneyy  but  that  they  •  asked  iRiee  how  much  intfer* 
est  Well*,.  Fargp  &.O0-  wovld  eharge  Welter  for.  buying'  the 
sto<^  mentione'cl,  and  tjbat.ome  aild  oiiehalf  per  cent  was 
agreed  ^ripot^'f . thaA  they  did  ioofa >  contcaii^t  if^r  1  xnoney ;  that. 
Welter  was.  to  .i^ieoeive  no  mxme^f  but  was  to  get*  >fifiy  ,flhaMs; 
of  Ophi;)p  atocki     iHiaei  agseed.to  .dtderi  tHeiistohJIi^  Jih»t  ;day^/ 
and  it  was  accordingly  purchased,  as  hereinafter  stated,  Ipy* 
Bioe  A  PeterSyifbtoddbnokem  .Oii'thei  foU<|>wing:ifaolmihg 
(October  12)  WagJcter>weiktiia^in>tOi;plaintifi.'&  'office,.  mA: 
Rioe  there  handed, hiin:a  piK>mijsBOTy±i>U,  payahJei  to  pkhi' 
tiff,  tar  two  thousaild  ttyoi  hundred 'ind  twenty-three  dollans- 
and  fifty  cents,:  witbi  ititeie^  atrone  and'  0B«!:bal£:per  ^nt 
per  months  hUA  aalpedi.him.  to.gp  to.iEinpii^  aiiew  ntilee 
itoni  Carson,  and;  get  Weltea?  to  aigti  it:  .^-Wagaier  rask^d. 
Sice  if  he  ( Wa^^iieac^); eholild  dignit  alsD::    Etee.told  bim  he* 
need;  not  do  so",  til^at.  aiay  nmiie  beaidea.iWi^lter's.Wojiiid  be- 
sufficient,  as  W^eltcir  and.  theetoek  tvouHbe  ample  jeourjity . 
for  the  amount  due. 

Wagner  to^k  the  note  to  Welter,  together  with  4hfe  follow- 
ing memorandum  of  purchase :  •    :.  .  /       ':    .      ' 

*'Bice&  Peters,;  8tockbrofcei«,.OaEaon;Oity,  12  Oct.,  1876.. 
Purchaaed  for  aeoount  <£>f /Mr.  A.  Welter,  60  Qphir,  44^ 
$2,200;  com.  atid  tet,  $83^60,;  $2)233.60.^'  .:  •    . 

Welter  c«uld  tiot.jratid  English,  and  did  tiot:  then,  noriun?- 
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til  six  or  eight  months  thereafter,  know  ibe  names  of  Rice 
&  Petera  were  on:  the  memorandum  or  notice.  Wagner 
told  Welter  what  the*  stock  cost,  the  amount  of  the  commis- 
sion and  telegraphing,  and  also  that  Kioe  said  he  need  not  gel 
any  security  upon  the  note;  that  Welter  arid  the  stock  were 
sufficient.  Welter  then  signed  the  notfe,  and  Wagner  took 
it  back  to  plaintiff's  office  and  gave  it-  to  Rice.  Wagner  was 
acting  for  both  parties.  The  note  first  given  was  dtic  in 
ninety  days.  At  its  maturity  another  was  executed  in  its 
place,  and  when  that  became  due  it  was  replaced  by  the  one 
in  suit,  with  the  name  of  defendant  Klein  added  as  addi- 
tional  security,  fbr  the  reason,  as  stated  by  W^elter,  that  the 
stock  at'  that  time  had  greartly  depreciated  in  value.  The 
stock  was-  never  in  the  hands  of  eithen^  Ri<?e  &  Peters, 
plaintiff,  or  Welter.  It  was  ordered  by  the  agent  of  Rice 
&  Peters,  for  them  etaA  in  their  firm  name,  through  Goi>e, 
Uhler  &  Co.,  brokers  in  San  Frawciscd,  who  telegraphed 
Rioe  &  Peters  of  its 'purchase  for  them.  Thereupon  Riee 
&  Peters  credited  Welter  ulpon  their  b6ok8 '  \vitii  the  Btodc 
and  tihe  amotin|;  of -money  stiMi^  in  the  note,  find  reifieived 
credit  with  plaintiff;  for  the  same  amount^  -as  so  much  money 
deposited;  '  '    .  .  • 

It  did  not  appear  fr6m  plluntiff^s  booka"Aat'the  stoi^  was 
held  as  collateral  to  secure  the  note  or  otherwise.  • 

Conceding  that  Welter  received  notibe,  before  executing 
the  note,  that/ Rice  ii  Peters  had  purchased  the  dtocrk,  as 
stated  in  the  paper  before  setout,  still  there  is  no  proof  that 
he»  knew,  6r  ought  to  'have  known,  that  they  did  not  receive 
the  certificate  and  deliver  it  to  plaintiff  a^  oollateral.  On 
the  contrary,  Welter  testified  that  he  always  supposed  plain- 
tiff had  the  stock  until  some  time  after  the  failure  of' Rice 
&  Peiters,  when  he  offered  the  amount  of  the  note-to  plaintiff 
and  demanded  the  stock.  •    ' 

That  Rice,  as  plaintiff's  agent)  agreed  to  purohase  the 
stock  for  Welter,  and  that  its  delivery,  or  the  contract  to 
deliver,  was  the. consideration  that  induced  the  execution  of 
the  notfe,  admits  of  rio  doubt,  if  Wagner  ^and  Welter  testifieil 
to  the  truth.  And,-  besides  the  testimony  of  witnesses,  thi» 
oonclnsaon  that*  Rice  was  acting  lor  plaintiff,  ai^  that  Wei- 


ApriV  1S80.]  Whixs^  Tamo  &  Co*..v;  iWaLTCi:*.  288 


Opiidonof  tbe  Cotirt— LeonavAj  Jv 


ter  bad  good  reaflon  so  to  believe,  is  greatly  supported  by 
several  fadts.  He  was  certainly  acting!  fot  plaintiff  in  agrei&- 
ing  to  advance  tbe  Hioney,  and  in  ah^anging  the  rate  ol 
interest;  and  in  tbe  same  connectic«i,  at  the  sapaoe  tim^  and 
place,  in  plaintiffs  ofiSoe,  witb  Rice  behind  tbe'C(>uater  md 
Wagner  and  WeltiBT  in  front,  the  agreement  to  pnxckase  ths 
stock  was  made.  Notimtil  the  atook  had  been  ordered 
was  the  note  presented,  to  Welter  for*  his- signatuite,  and 
with  the  note  was  sent  the  evidence  of.  its  putchaae.  It  Wa$ 
never  intended  that  plaintiff  should  pass  afay'  money  to 
Welter;  still,  Rice  sent  for  and  received  hilnote,  .and.  at  the 
same  time  informed  him: that  the  atock  weuld.  be  held 
as  security-  In  so  -doing  he  must  have  been,  acting  for 
plaintiff,  and  it  would  have  been  strange,  vn,der.tbe>  citQiunr 
stances,  if  tlie  jnty.  had  found  tha«t;  in  agreeing,  to  furqish 
the  money,  in  fixing  the.  rate  of  interest,  in  getting  the  note 
and  informing  Welter  that  the  stock. would  be  hj^.  4s.  col^ 
lateral,  he  was  acting  for  plaintiff,  but.  that  in.  stipul^tii^ 
to  puibohase  the  Jtock  h%  was.  acting  for  .Rioet&r!P|^)i^ra.  .  If 
the  procfuratioB.  of  the.  atook  for  Welter  waB  the  4$on8;Lderar 
tioQ  of  the  Bbte^  and  if  it  was  to  be  hold  aa.coUaterf^l,  it 
was  plaintiff's  duty,  to  obtain  a  certifuJate  aiud  Md  it,  </r 
get  Weltelr's  consent  toi  let  it  remain  >raa,  it  M^a^.;  4^d  if 
plaintiff  did  not  dbso^  the  ;anbseq.ueait  sohretiev  ,i>i  Rice.  & 
Peters,  and  theirability'io:>p3rod«oe  the  atock' when  wanted, 
was  a  subject  for  plaintiff's  oonaidieratiom'  Only:-  After  re- 
ceiving the  notice  that  the  stock! would  be  held. as  sec^rity^ 
Welter  had  no  right  to  tiiink  it  was  subject  to  bis  iord^r  at 
Rice  &  Peters',  nor  does  it  appear  that;  it  was  so,  e^iCf^pt  wpo^SL 
payment  of  the  note  to  plaintiff,  tod  thon.it  wculd:  have  [been 
plaintiff's  duty  to  deliver  the  stock  so  Jheld,  Welter  testi- 
fied that  he  never  thought  Rice  A'.-PeteBS.v^TCI  ffqlvient,,  and 
therefore  never  left  stwok  with  ihem-.  Plaintiff  o?:it|3  agent 
had  no  right  to  taiBlead  Welter  and  tben  .ask  him.t^  bean  the 
burden  re&nlting  from-  ita  own  laches*       . 

We  are  not  required  to  decider  what  the  rights  of-  the 
respective  pia-rtles  would  have  been  if  Welter  baid  not 
been  informed  that  the 'stock  would  ba'  held  aa  ibefpi^ 
stated.     Under   anth    ciroumstanoes,    it   is    possible  .thait> 
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after  receiving  notice  of  its  purchase  by  Rice  &  Peters^ 
Welter's  duty  would  have  been  to  demand  it  of  them,  or  at 
least  of  plaintiff,  and  that,  had  they  failed  ibefove  he  did  bo, 
the  loss  -woizld  have  been  his.  It  may  be  in  that  case  the 
law  would  have  said  that  Welter,  was  in  famlt,  and  that 
.  plaintifi  had  dbne  its  whole  duty  under  the  contract.  But 
whether  that  be  so  or  not.  Welter  can 'not  now  be  held  in 
fault  because  he  did  not  demand  the  stocky  so  long  as 
plaintiff  gave'  him  time  for  payment.  It  is  true,  the  proof 
shows,  and  the  jury  find,  that  plaintiff  did  not  have  ihe 
stock  as  ooUatera),  but  the  failure  to>  do  so  was  its  own  fault, 
and  Welter  was  deceived:  Plaintiff  could  have  protected 
Itself,  and  ought  to  have  done  so.  The  general  verdict  ia 
smstained  by  the  evidence. 

Boed  it  also  sustain  the  material  special  'findings,  and  axe 
they  conMStent  with  the  verdict,  or  did  the  court  err  in  deny- 
ing plaintiff's  motion  for  judgment  thereon;  not^vitfastandin^ 
the  verdict  for  defendants  ?  ••.•.. 

'  We  shall  iitot  uiidert^ke  to  examine  ^the*  many  specdal  &id* 
ibgs  in  detail,  but  th6se  Vmosi  favorablist  to  piauiiiiPe:cliUia 
of  inconsistency  With  the  general  v^ictwitt  be  e^nsidened*^ 
And  as  affecting  this  question,  it  is  propearlbo  staite  tUat,.we 
regard  the  srgreement  at  the  banhj  an  the- elereath ;  sei^dii^ 
the*  no1:e''to  Welter  for  his  signature -with  itbe 'informatiou 
that  th^  stoit^k  had  been  purchased  by  RiQ^.&P^tet«|«end  that 
it  would  be  h^ld  by  plaintiff  as  -security  for  the  payment  fxt 
the  note,  on  the  twelfth;  the  •execution  of  the  note  by  Wei- 
ter  and  its  returti  to 'plaintiff's  bank  on  thJe  isaa^  day,  as  dif- 
ferent parts  of  one  transaction. 

The  jury  found,  (14)  that  Welter  und^stood  from  the 
transaction,  that  plaintiff  was  to  buy  cat  procure  for  him  fifty 
i^hares  of  Ophir  mining 'Stbck,  and. that  he  made  the  note  of 
October'  12,  upon  thi  faith  of  that  understanding.. 

They  ^Iso  found,  (15)  that  plaintiff  br  its.  agents  under- 
stood that  Wells,  Fargo  &■  Co.  was  to  buy  or  procure  the 
stock  for  Welter;  that  it  made  'Aei' loan  and  accepted,  the 
note  upon  subh^  understanding;  also,  (16)  that*  Welter  did 
not  understiand  that  !Riee  &  Peters,  stock  brokers,  were  to 
buy  and  beeopae^  re^nsible  to.Jiiim  for  the  sjbock  ;•  and  that 
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(IT)  Bioe^  OS  member,  of  the  fifm,0f.Bieeii6  Pi9ter$,  4id  «nn 
derdand  that  Rice  A.  Peters^,  stock  brokats^f  were  to  tuy  aad 
became  responiiible  to  Welter  iov.  the  etodc. .  A  eomiiariaoiL  lof 
the  fifteenth  a»d  se^enteebtfa  findtnga  jshows  lihat^  thje^rjiiry: 
eosaidered  the  :undfeffetandt]ig  ot  Bioe^bothaid^ag^iLt'  of  pUin-^ 
as  and'  aa  a imenabier  of  i  tb^  firm  of  Bice  t&  F-etetm. .    i . 

The  aevtinteenth  special  iasufe  iffm^.f^nt^it'Ot  ih^.fitLaei 
beoauee  it  was*  a  jnatter  at  no  oojoieequeiboe  what^  Bic^  linderi 
stood  f 'aa  a  member  oftbe  fivm'  of  :Rioe  &  Peters*''-  .The  Mital 
queslibn  was  what  his  .iiiijdereload^  •  or:  qugjbt  to  htve  Undeif - 
stood,,  aa  4|^iit.'of:  plaimtiiSif  If '  be:  madoj  this  i6i[)nt]:aetf{foi! 
plaintiff^  as  itsiageiuty  it  wasoaeither  neeesaat^  gaovptopetfito 
in^iiiTe  Tdaiat.hlisaiiiderataDdixig-wae  ad- one!  of  tito.  iir)|iiol 
Biee  JclPeteiia ;  and  if  he  dad  ndt  so  make  it,  ipkintiSiiWA^ 
notboond  by  it,  regardless  .of  hib  undj^t^tAnii^.m-^'Viiem:^ 
ber  of  the  Ann. '  It.  trae*  the  a^reementiof  minds  ibeitM^^k^D, 
Rioft,  as  plaintilE^a. agent,  aiid:WeUer)  that  &teidi the  .)iabit-< 
itj  of  the  pdltties  (to  this  action.  ::  But  $iti9e<  .thj^iiqueeti^or 
was  asked  and  answered,  ^M  ahratiriaceordrto*  the.  aoaWoir  ita 
proper  coMeqfUMites:. »'  '  .r     .  .:   •    /•:  : 

The  jnry  could  iioO  haire  intended  to>  &nd  ithatiBioe^/.aa 
plaintifE's  agent,! >nnders()06Q;tbat;;j>laintiff  agveedt  to.J^iiy-ip^ 
procure .the»stock>'and>that  ihernotis  waaigireebjiXHl  acq^pted 
iqxm  Hhat  undbrs&nding^.aind  also  thaiiBix^  aa  n^^inbeil iq{ 
the  firm  of  'Biee  &  Betens,;  understood  the  eontra^t  in;  ^  (til-, 
ferent  way.  The  same  person,  the  one  who  mad^  ti^iqi^Bq 
tract,  ttoiild. not!  hove  nddnratood*  it;:.one*TKva2;r  laa  plainti^'s 
agcizt^  and  .vtis  anolhev  -asita  memW  of  the  .firm^ctf  .Si<^^  & 
Peter&  Wfaat^  than^  isia  reaeonable  ^eonstruc^tion  of  thet^Q. 
fimdingsl    •  •     "  •     .  •'//    /  '   '      :  ,■    .       .  :;  ,     .,  ,  t,      ,  ,.•  '  /    .  : 

Am  plaintiff- si  agent,  if  .Welter,  did  npt:  com^l^iin,  Bipoi 
had  the  right  to  procure  the  stock  through  Bice. jis  ,Pete];a» 
or  any  other  sfook)  brokers..  He  prohably  m^lei'stood  t^at 
ha  might  pnrchiuse  it.dinoiigh  his  owa^  firm;  at.an}^  r^ 
there  waa  nothingi  to  prohibit  him  from  .doing  ^o.  .  As. ,  a 
member  of  the  firih  of i  Biber  &  Peters,  it  i$  ffai;i;iitq,p;i^e3)^»Q 
that  he.  intended  ito  transaet  the  businese.  as-  it  rwa^^  dow^ 
that  is  to  eay,  iord^i'thei^atdck  thi^u^  stiDUk  ttrbkeica.  in  Sap^ 
Eraneiscoy  in  the  inam^  of  .Bice<.&;;Flatets/  .^ithopt .g^ittfng 
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any  certificAt^y  feike  ctedit  for  the  ooBt  witb  pkiiitifi,  add 
(ipedit  Welter  with  both  the  st^jck  arid'  mtoey  upon'  tHe  firm's 
BookB.  In  thai  sense,  ais  one  '^f  the  /firm  of  Rioe  &  Peters, 
h^  Understood  that  'they  tvere  to  b-uy  thep  stock,  just  as  the 
ca^hbr'of'the  Oar^bn 'Saviiigs  Bank  > would  bave  understood 
that  that  baenk  wks'to  buy  ity  if  Ri<;d  hatl'>ordered  ili  there, 
instead  of  through  Kiee  &  Petersl  Riee  knew  also,  that' if 
Bice  ft  Fel^rB  dk)uM  purchase  it  hi  th^  manner  stilted,  and 
credit  Welter  with  it  upon  their  books^  thfay  >would  be  re- 
sponsible for  it ;  aisd  had .  tbey-  not  i  failed;  they  ^ould  have 
be^n'Bo.  'Plamtiff  might' have  paid  libexiote,:anxi  then. com* 
polled]  Rice  &  Peters  to  delirer  it>  or. respond:  m  damages 
for  its  valu^.  Bnt  the  facts  ^ibove  mentioneddo  not  reliever 
plaintiff '  frotri  liability,  if  the  oontrfli^t  was^as  (^aim'ed  by  de^ 
fondants  and  as  foimd  by  th^  jury.  The  jury  did  not  find^ 
and  from  their  findings  and  verdict  th^  could  not  have  be- 
lieved, that  Rice  Understood,  from  tbe  transaction^  that  Wel- 
ter was  delalii^g  with  him  as  one  of  the  firm  ocf  Bice  &  Peters^ 
when  the  ^agreement  *to  protore  tfae  stock  was  ihade. 

The  jury  found  that  Welter  executed  tiienjOte^  of ber  re- 
ceiving the  notice  or  memorandumy  befoi^eset  ^t,  of  the- 
purchase  of  the  stock  by  Rice*  &  Peters,  and  from  that  find- 
ing it  ds  avgued  that,  the  making!  oif  thO' note  after  the- 
notice^  wa^  all  affirmtece  ofthe  punehaseby  Rioe  &  Petara^ 
ond  that  the  note  was  iexecuted  in.payiheitt  fon^ithe  shock  ao 
piirchased.  •  .         '      .  .. 

But  the  whole  transadtioln  musd  be  considered;  that  is  to 
say,  the  Agreement  entei^ed'  into  on- the  eleventh;  the  subae- 
quent  purchase;  the  execntion  of  the  note-  on  the  twelfth: 
by  Welter,  after  being  informed  by  Wagner  upon  the  anr- 
thority  of  Rice,  that  the  stock  would  be  held  as  collateral  to 
secure  plaintiffs  note; 

It  Was  a  niatter  of  no  consequence  Un  Welter  whether 
Rice  &  Peters,  or  some  other  brdcers,  bought  the  stock  It 
was  enough  for  him  to  know  that  it  had;  been  bou^t,  die 
price,  and  that  plaintiff  was  td^  take  and  hold-it  asseouiiiy. 
From  the  Notice  given  by  Wagner,  Welter  had  good  reasoii 
to  suppod^  that '!Rice  &  Peters  had  obtained .  a  certificate^ 
^dtl^t' ^plaintiff  had  it,  ^or  \^Ould  get  audi  hold  it,  as  ooV^ 
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lateral.  As  i)efdre  st&lied;'  he  te3lifteii  (that  be  Mw9i^y&/  sup- 
posed plaintiff  had  it,  and  that  het  did'nab'kiM>>w..the.8.topk 
wa&.plaeeid  in  hia  eooount'aniRice  .&  Petew'  hoolf$,    ,     .  > 

It  was  also  foiiud'bjjt  tbe:ju»yy'.that;Wtell»ii  didinOt^Wtg^d 
to  intniBt  Wellsy '  Eargo  &  Coi  :mth  a  .cdmi»isaion,  :thrwgh 
their  express  deparlmtot,  to  ^urchas&  the !  3todk'  iA-.  q\l€id- 
tion,  and  that  Wells^  Fargo  &.Co.'  did  not;.agE€^  tCi* execute 
such  oommission  through  its  exporeESS  departmmt.     Xhe  JwjT 
meant  to  say  that,  by  the  contract,  plaintiff  it^av.  npt  Umit^ 
to  any  one  d^aTtija^nt,  or  to  any;  plarticular  \^ayy.  in,  getting 
the  stock;  that*  Welter  did  Bototder  tfa^'stodr  aiAU,  or.in- 
trost  plaintiff  with  any  coiEmiisaiQii  ftJurough :  a^y  .4ep«Jt- 
ment;  but  that  plaintiff  agreed  to.puyabaAe  to  procore  ,it  .«|s 
it  deeihed  best,' and  that. such  agrBeiuentv  ^com^nied  with 
the  fntther  undevstasiding^  that  it  ivbu2d.be: hdd' by  plain- 
tiff as  (ioUat^rflil  security,  Was  the. consideration  tjhat, induced 
Welter  te  eieOfUte  the  fiwrtr  nxnte.-  Counad.  lori  pli^intiff  s«y&: 
'' Thei' most  farorable;  view  bfdefendaiat'a  version  of  the>  al- 
leged (Contract  is  doijAtful,  f oi  the  Jury  fijid  thi^t.  Ri(je  ne\^r 
understood  that  plaintiff  was  to  buy  the  stock,  and  that,  de- 
fendant, Welter,  did  80  undwataniV    .  Cotmsjel  is.iin.firor. 
We  havi&  already  adverted  to  the  fifteeiUiiy  ^^ixteenth,.  ^ttd 
seveivfeewth  findingii.    By  the  forty^aecond  they  iound  tl^%t 
Rice,  by  affirmative  lang^i^  used  by  him  on  th^  .elevap<;h 
of   October,  agrded  with  WeKer  that  ^Vells,  Fargq  & .  Co. 
would  purchase- fifty  shares  of  Ophir  miining  stoclfi  fpr^and 
on  aocount  of  Welter.     They  found •  (42)  that  Rice. did ^not, 
bv  any  afHrmative  language^  agre^.  on  thai  day^  that  plaintiff 
would  hold  the  stock  as  oollateral;  but  they  a^o  fo^nd  (3^5, 
36,  37,  43,  and  44),  that  Wagner  told  Walter  that  plaintiff 
was  to  take  and  hold   the  stock  aa  cpllateral^'to  secure  the 
note,  and  that  Wagner  was<  authoriided  by  Rice,  as  agent  of 
plaintiff,  to  so  sta,te  to  Welter;  and  ftll  jtbe  evidence,  shows 
that  the  entire  understandings  in  reUtiou  to  the  .collateral 
security  was  had  on  ihe  twelfth,,  before  the  note  was  exe- 
cuted.    The  forty^second  ^ueeti<»tL  and  aneiwer  were  limited 
to  the  understanding  arrived  at  on  the.  eleventh, .  while  the 
thirty-fifth,     thiuty^aixthy   .thirty'»seveath, :  ftwty-ttiird>    aijd 
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forty-fourth  refer  to  the  understailcUiig  of  -the  following  day, 
before  the  executioniof'  the  note.  .       ' 

Complaint  ie  made  that  the  court  erredi  in  refusing  the 
plaintiff  permission  to  pa*oye  that  Rice^  as  ageot,  had  no 
authority  to  ptrrohase  mining  atoeks^  or  to  agree  to  do  m. 
The  rekiord  fftils'io  show  such  refusal.  The:eottrt  did  refuse 
to  submit  special  issues  upon  that  suhjeot,  alid  i^e  think  cor- 
teetly^'for  the  reasons  befare- stated.  There  .was.  no  evidence 
justifying  such  submi^ion. 

'  It' is  urged,  alsoj  that' jdaintiff  should ihavie  been  pecinit- 
ted  to^rove  that  Ricie  &  Peters  wi^efsolveiitatthe  time  of 
the  transfifetion,  and  that  this  special  issue  should  have 
i!)ieto '  submitted  to  the'  jury  as  requested,  to  \wrt:  "Could 
the  defendant  Wehery  at  any  timn  after .  the  .t>urcbafie  of 
said  sto(^k  by'Bice^^t  Peters  upon  his  .aeooAint,  and.  after  the 
same  had  been  paid  for  by  Wells,  Favgo  kQoi^  have  de- 
manded and  receii^d  the  same*  fioili  Bioe<  &•  Peters^* with- 
out further  cost  or  charge  to  him^  and  were  bsM.  Kioe  & 
Peters  in  condition  to  deliver  thesame  up  to  the  fij»t  o£  April, 

'  The  Teciord  shows  no  refusal  to  •  permit,  the  proof  men- 
tibned,  nor  did  jplainti'ffs  mak^,  ior  endeaTdr  t^  make;  such 
"pTooi,  except  to  the  extent  found  by  the  jury^  thibt  Rioe  & 
Platers  ordered  the  stock  aa  before  stated^ :  credited  Welter 
with  the  same,  and  so  bdd  ii,  subject  to  hia -orclen 
'  The- special  i6suieishbTi)d' niot  have -been  suboiitted  to  the 
jtltyr  If  tkiey  cduM '  have  foUnd  that,  Walter  might  have 
■dteftnanded  and  received  the  stock  from-  Bioe  &  Peters,  at 
any  iime  after  its  purchase'  (althoogh  the  cmly  proof  of  that 
fact  was,  thilt  it  was  purcha^d  in  .  Safti :  Franc^iscjo  and 
credited 'Id  Welter  upon .  the  books  of  Rioe.&  Peters  in 
Catsoti),  still  they  could  not  have  foimd  that  Welter  could 
have  rec^ited  it  upon  demand,  without. pacing  the.  amount 
of  the  note,  bediuse  there  was  noevideDtteof  thist  fact  Xor 
was  there  aHy  evidence  of  the  financial  ooiwiition  of  Bioe  & 
Peters  at  any  time  after-  tlie  stock  was  purefaased.  •  Besides, 
the  ability  of  Rice  &  Peters*  to  deliver  it,  upon  demand,  was 
iibmaterial  lind  irrelevant,  if  'the  CDBtraot  and  tihe  con- 
sideration of  the  note  were  as  stated  by  Wagner  and  Wei- 
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ter,  and  a3  th0  jury  fou^4r  e&p^ially  in  view  of  the. further 
faet,  that  :t}ie  e^k  waja  tp>  be  }ield  bj  pluintifl  s$  cpU^ter^] 
security  for.  the  .p^yiiieiat  pf  jtbei  »()!te.      .       :      .  :. 

Itia  gaidth^t  the  .cfouirt  €a:red  inaU^^ing.  Wagner  to  t^9-; 
tify  to  tie  canvexBHitiw  ;h^:lwt^epa  hbiiBeM. .  apd;  Welter 
eouceniiBg  the  trans^tioi^ '  Wf oi;e  euteri^g  thet  bank, }  sitifs^. 
plamtiff'A  agait  w.aa  iiot.pr69^;  biat  no  oI^jectL^p.  was.inade 
to  the  giving  of  that  testimony  at  any  time.  [ 

It .  is  elai^ed  phoit .  the .  jf o^ir  i;D3t ]:»^tioqp(s  giye^ . .  f or  the 
deffifndants  were  '/0riHwieou6^  wid  th^t  the  two  .olferad  ,.by 
plaintiff,  buA . ref \ifiedi  sib^ld.b^vfe  bjeqni  given.     Dpl^ndant's 
first  wa^  give;^  upoa  l>|ai!ijtiflf'ft.tbeoryr;ofi  the.  eontraol;,  .«^^d 
is  to  the  effect  thati, if  Well}&a^  borro>i<fed.. f ^m-  p!Uinti|f  the 
mdney  f or  whieh  the  ^ote.iii  qvveatiop  was  given,  4^  ii  ^at 
money  was  not:paid  Cfl  (»le(}it0d.to.  him^  anil  if  Mister  liieyj^r. 
drew  it  (from  liie  thanks,  then  th^i  jijry  w^pt  fi^d  f^rj-tbe  4^ 
fendanta,;  unle^;;W^t^r  gftv^./fi  rv¥??itften  (ff",  twb^-  ordejr  .to^ 
Rioe   fc-JReterB  foiT.  ,tbe  JWMey,    or.  ,atttbefri2i«4...Jli(^^ 
Peteis    toi  <}rafw    ifc.  f rom  i  W^ljs^  JBlargp;  &..:t!Qti  .to^.jp^j. 
it  to.  I^ice  &  P^y^:  in-.pfly4«nt,;;foy    stofj^:.    r.tJj)(^.,the 
facts  we  see  no  error  in  the  instruction,  but  under  th^,(!/\xi^. 
cumaUiiceat  it) waa. ^^rt^iflly^ ha? plle^a,}  f 0?  $wOk.???p^opfl v- * i  ' // 

1.  It  riai  ^vid^trfromtlii^  TOiJ^icii^iyad.  fedwgSjithi^^th^[ 
jaiy  ,did  BOit-Mlwe.'tJbe  jbijwasa^|jien>.bet>^ew  ^a^^ff  .a?4^ 
WeUer  waa!  ft  loiiak.siTOpJyL.i.Th^.wer^iof  iti:^^  ^i^ jpr.  t^^^f 
tha ^(Jnaideii^tiewi  of  .ik^.)(k^t^,;vfi^  tk^s^ 

2.  By  fei4ij»g  tbixty-fert).  tbevjiw^ad;  thi^tr^it  waa;  Welf«?fA. 
imd6T8ta»dUg;TA«t  ljbte/mo»Hy.BhQuld?b6i  usa4  ff^X  ^he^.p^-:. 
meat  of  jibe  .puorehase  .priee.  ^f;  t^e  Atpcfe}  ,Q9na^|^b9j?,tly;,  jlj^, 
they,  Qeaicjludedi;tbat:tbe. mi^^jo^  .>ra^[J>0Trawed„j^  .A^api^ed,. 
theyitoiiat  fb<fcy€  fgrt|iftd:thajt.Bi<j#  wa^^  aii^t^;rj«^d  ,tp^4i:pw,.it 
out  or' we  it  i^  .tbei  f.iwph^ftB. :-  Th^i  a^w^ -.^Bfltrjjqti/)©, .  f or 
defeiidpata  i^.iplaija^ly  ooBrefit.  ,  .Xb^itbjjrd  ^s.to  i^her,e;fe^t,: 
that  if  Welter.  und^mtq^d^^fro1^,{all^^hef,qj^c^^p^s^Qe^Ttl^^ 
he  ^aa  negotiating:  I ]with,  plai^UffvaniA; with/ "Pipe  .a§i,it?. 
ag^  i^x  kl^eipMrebi^8^!iq|,;!rtie  rtwkJ:.wdMi^;BJ[c^;d^d..not/ 
^dapei^erhWj  but;p^pajiitM|  bii?^  fto  v^^ke,!  the-.pft^^.of. 
OctobernJ^aii^  4be^W4of  that  jJ^wtiff  .T^as^tpi  n]ai]5<?i.tb0  PW^T: 

Nev?Vol.  XV.— 19. 
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chase;  and  if  Welter'  gave  the  no^e' with  such  understand- 
ing, tb^ntbf*  jury  must  find  for  th^^  defendants,  tmlfesk  they 
found  that  plaintiff  did  pnTchase-  and  deKVer  the  stock  to 
Welter.  Counsel  does  not  snggesfi  the  jwint-  of  error  in 
that  or  &ny  other  instttictiott  given  or' refused.  Itmsly  be 
said'^ho'^everj  th^t  the' on^  tindei*  fcoii»ideratioA  i«  not  as 
frill  and' definite  as  it 'should  have  been,  especi-ally  if  special 
findings  had  not  been  asked.  ■  ;    .       ^  '     < 

If,  fi-ott  iall  the  bireumstane^, 'Welter,  tts'a  readtJnAble 
miifn,  believed,  and 'frotn  the  conduct'of  Rice,  as  plaintiffs 
age^lj' wis' [justifled  iti  believihg  that  be  ^as*  dealing  urith 
plaintiff^  thfongh 'its  agent;  aind  if  Rice  knew,  or  ottght  to 
have  "krimvn-  that  Welter  so  belieWd;' that  aii  a  reasonable 
man  hfe  was  justified  in  such  belief,  and  that  he  gave  the 
note  with  that  tlnderstftlrding,  then  if  Rice  did'nOt  niideoeive 
him,  'but  perniitted  him  to  execute  the  note  in  ^uch  belief, 
the  jury  should  have  found  for  the  defendants.  We  deem 
it  uiilifeciessary,'  hox^^ei',  to  defcide  whether  this  ihstrtictioii 
contains,  in  faclf^  ali'thfe  limit'itioiis  Just^  stalsed,  becauae  if 
it  do^ 'nit,  the  spfecial  fifldittgs" Supply ''ev^y  pbsaiblc 
defect:  ='  •*  '-'^-'^    .  -i  .•..'*  ..    «•.•'•••,     ■   .-   .•     . 

Welter'  ttestififedj'and'^ the  jury  f6und,  that  he!  ■  mdertto^d 
h^  Wtfs  ■  he^tibting'  ^th  plailititf  ■  fot*  •the  'purehase  of  <he 
8fa)iA;''thit  hid  ttiade  the ^lioW  with  Sfricih  ttodetstawdiiiig',  ud 
tha(t  plairitiiff  had '  the  '  same  'und^rstandrtog.  They  "found' 
thatWeltfer  "dsked  Rice,  agent  of  •plainftiff,  how  much  inte^ 
est  plaintiff  would  charge  for  buying  the  stock,  but  did  not 
ask  him  h6w  iniich  interest  piairiti'ff  would  charge  for  the 
mowty  to  buy  it.  If  those  findings  were  *eotfrec<;,  and  thfero 
wjisl'the  positive  testiitaony  of  t^  wftAess^  to  suppdri  them, 
then  Rice  knew,  or'ou^ht  to  have  known,  that  Welter,  with 
good  reason,  believed  that  he^wa^  deaHug  with  '  plaintiff 
through  its  dnly  'Authorizeci  agetit;  and  instead  <rf  urfldeoeiv- 
infg  him,'"if '^uch  Was  not  'the  fact,  he  nk>t'Onhr  permitted 
hM '  td  sign  •  the  "lidte  in'  that  "belief;  'but  strett^hened  the 
grounds  <:)f'*liisf 'belief' beibr^  UK  executito,  by  AUthorimg 
Wkgnei*'to''itifo>rm'  him  'thit  pldintiff  VW)nld(hoM  the  ^todc 
as*  se'ctlrtty."  In  'vi^  of  the  "special  findings',  oui*  bpi-nroW  is 
that*!  pltfinti*' '  has '  lib  - ferouttd  '  oi  ie^miplalrit  • = ^Init'  •  the 
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instmction  in  question.  As  t!6  flefendant'sT  fetirtH  inerti^uc-' 
tion,  nothing  nted  be  added  to 'om  eofni6ent6  'fthdcctoelti* 
siom  npou  the  foyt. '  ■      .        ':  irn  j^.i. 

A  review  of  thie '  two  in&truotions '  asked  hy  plaintiff  And ' 
refused  by  the  courtj  would  necessarily  require  a  repfetfti^yn' 
of  nine's  'that  has  been  said  iii  cofasifleHng  dttiet  aisign- 
ment&  of  ei^ror. '  The  first  was  ertonebUs- '  ^sp^iftlly  itt  view 
of  the  f Act  that 'in  connection  \frith  the  'n6ti<iB  Aat  Rice  & 
Peters  had  purchased  the  stocl:,  'Welter  was  also  =  informed- 
by  Wagner^  acting  -npon  iJie  iaiithorify  df  Rite,  that  pkint- 
iff  would  hold  the  stock  as  collateral  security. '  The  isecond 
was  'erroiieous/ becaiise  the  execution  of  the  Hote  was 'not- a 
separate  and' independent  transaction,  bnt  ivas  'oiiW'bne  ^t 
in  a  series,  as  before  stated.  :  .   .    •  .;    ,:. 

"We  fitid  Ho*  tti^of  in'  the  Teeotd;  'atid'-lhe*^iiAgiTien«  and- 
order  appealed  from  are  affirmed* 

Beatty^  C.  J.  concurring: 

I  concur  in  the  conclusions  and  judgment  of  the  court, 
but  wish  to  add  that,  in  my  opinion,  all  the  exceptions  to 
the  rulings  of  the  district  judge,  touching  the  question  of 
Rice's  authority,  are  most  effectually  disposed  of  by  saying, 
not  that  any  possible  error  therein  was  cured  by  the  special 
findings  of  fact,  but  that  the  rulings  were  correct. 

When  it  is  once  settled  that  Welter  never  received  a  dol- 
lar of  plaintiff's  money,  or  any  other  consideration  for  his 
note,  except  Rice's  promise  that  plaintiff  would  purchase 
stocks  to  the  amount  thereof,  and  hold  them  as  security  for 
the  payment  of  the  same,  the  only  material  question,  is 
whether  that  promise  was  kept.  If  it  was  not,  Welter  is 
not  bound,  and  that  is  the  end  of  the  case.  Whether  Rice 
had  or  had  not  authority  to  bind  plaintiff  by  such  an  agree- 
ment, is  of  no  sort  of  consequence,  unless  it  should  be  held 
that  the  principal  may  repudiate  the  unauthorized  promise 
of  his  agent,  and  yet  compel  the  performance  of  a  contract, 
the  only  consideration  of  which  was  the  promise  so  repu- 
diated. 

The  extent  of  Rice's  authority  may  have  had  some  rele- 
van<7  as  an  item  of  evidence  bearing  upon  the  question  as 
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to  wh^t  the  agreemeat  with  Welter  actually  waa,  but  if  so, 
that  was  the  whole  extent  to  which  it  was  entitled  to  con- 
sideration, and  the  district  court  therefore  properly  refused 
to  submit  it  as  w  issue  to  the  jury,  either  by  instn^cti9jis,  or 
otherwi^ 

If  Kice  had  no  authority  from  plaii^tifF  to  buy  stocks  and 
hold  them  for  its  customers,  it  is  also  true  (as  found  by  the 
jury)  that  he  had  no  authority  from  Welter  to. intrust  any 
money  of  his  to  Rice  &  Pejtera.   " 

What  he  requested  was,  that  plaintiff  should  buy  and  hold 
the  stocks.  That  it  was  not  doin^  that  sort  of  business  is 
a  good  0zcu8^.for  declining  the  request,  but  it  is  no  ground 
foe  holding  defendant  accoimtable  for  the  loss  of  money  by 
irresponsible  third  parties,  to  whom  he  had  never  requested 
ifc  to  be  paid«  and  who  were  not  hid  agents  for  any  j^urpose. 
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ROBEEf  %  3ASSETt,  AppEti:^NT.  v.!  T;^E  liONTt 
CHBISTb'G.  4c  S.  M.  '6o;.  O:^  KEVAP^.  Ebspoit^ 

EIJT,  AND  J.  E.  KAli(5Bf A JTI?,  4^PELiAN,^:f'.         ,     ^ 

CovoBA¥i6)r — tyinthroM  'u^r  <*fc»ir)<ir '  Act*  "  drrffthiA'  '6f"  WAT«.^The 
dlr«c«ior» •«{.$.  ci^rpomtton^  mlb^s  forfttAaetrl)y  itticftu^rtosfdr  itkelavil  «f 
tli9  it&te  Xroifi  whicb  lt\4eri?eg  its  exjatence,  m»^  qopt^r  ppip^.to  l»^\ie 
bonds  and  mortgage  the  real  property  oif  the  corporation  outald^,  as  well 
as  wlthfn,  the  lltolts  of '  such  state.       "  '        *        '       ..'."' 

Ddplicats  aiOB9roAov^-4tkTi|noi9id»  UjtrKkx'sKttT.^^hJ  >  titalglatfk  >  AfteA '  •ct 
trust  was  lost  by  transmission  in  the  mail,  and  a  duplicate  afterward* 
executed :  Held,  t^at  no  ratification  was  necessary ;  .tha^  tha  od^al 
resolution  authorized  the 'exectitl6tt '  of  l^e  duplicate  deed.  ^     ' 

FfVDiKfis  ifOT ,  Obj^^cted  TO-rTiiaTiMONT  wiLZ*  KOT  BB  Coif^i^«p>^Wbera 
there  la  no  motion  for  a  new  trial,  nor  other  objection  to 'the  findings  of 
the  c«tirt,  the  testimony  in  opposition  thereto  Will  not  be '  considered. ' 

DmcTOB  or  Cobi^baczon-- AUt  ISx^cutb  a  Thu^t  Vkwd  to;  HD(BBc»r.-^ 
The  fact  that  tha  trust  deed  waa  made  tn. favor  of  one  of « the  directors, 
who  Joined  in  its  execution,  Is  no  objection  to  the  yalidlty,  of  the  deed. 

V^REOLOSDRB  OF  MOKTOAOB — BOHDS — StaTTJTIB  OF  LiMITATIOliS.— ^Slllt  tO  fore- 
close mortgage  wak  c<^mmehced  more  Ihi^n  four  yea^  >  after >  the  date  of 
the  mortgage,  or  tni^  deed,  but  1^«  than  fo^r  .ye^^afCer  pie  .bonds 
secured  thereby  became  due:  Held,  tbat  the  action  was  not  barred  bj 
the  statute  of  llmitatioiis. 

ISBic — BscoBD  OF  HoBTOAGB— NoTicB. — ^Whcn  a  mortgage  is  duly  recorded* 
It  aecorea  the  mortgagee  against  third  peraom  to  tlit,ai(me  extent  that 
be  ia  secured  against  the  mortgagor. 
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Axgumenf  (or  J^pp^ll^Ji^*  i         r 

Objections  not  hadb  in  Court  below  will  not  be  Considexko. — ^The 
objectioii  that  the  trust  4eed  wtMs,  yoi^d.^r^^^aat  of  tbe  requisite  stamps, 
not  baTing  been  made  in  the  court  below,  will  not  be  considered. 

Bonos  Issued  to  Dibectobs  of  a  Cobpobation  not  Void — ^Who  can  Com- 
Fif  tN.^— TVVher^  bQtid|^  lira  issuoc^  ani  ^  moriga^  kl'^ett  to  a[th^  party. 
thdngtf  for  tfa4  benefit  -ot  thd  igeni  ot  traste)^,  ^ey  are  not  void,  bat 
merely  voidable  at  the  election  of  the  oeatui  que  tru9t.  A  third  party, 
who  can  not  pretend  to  have  been  injured  thereby,  will  not  be  heard  to 
complain  of  it.  *^^' 

Appba£.  ixt>m  tW  Jaisirfict  KEAuH^tJE'iWfiklte  Judicial 
District,  White  Pine  County. 

The  facts  appeal  iti'ihe'^^y ion.  *^'  ''' 

Hillhouse  &  Davenports  for. Appellant  Bassett; 

I.  That  part  of  the  judgment  which  excludes  from  the 
.4e,crpe  , the. . amount  of  indebtedness. .i^u^^ . due, tQ, th^  indi- 
'^dual's'';coistiiuting;^e' Wta  ot  ai rectors  oj  "  the /corpora- 
tion,  19  er^oheous.  (A^ig-  ^  Ap^s  on.  Corp.,  sec.  297;  Twtr^ 
Lich  Co.  V.  kariury,  91 U'  S.  587.) '    '   ^  •  ^  '     ' 

.II..  5Ihe,  .corporation  ^ag^  especially  ai;itbpri55e(i  to.  act  a»y- 
;\i^'here  in  the  United  Stated.  The  bo^rd  of  dii^etora  being 
only  ageiits^  caii  act  as  ^tich*  at'  any  J>lace.  "(<3teeh's'  Brice's 
Ultra  Vifes,  c.  4,  appendix,'  ^76,  677,  ^i  seq,^  and  authori- 
ties theareeited;  Abbott's  Dig.  of  Corp.  '2i80,  sec  88.) 


)  ■ 


D.  H.  BofiUyi  for  Appellant  IJIarcband : 

I:  The  president  of  the  Monte  Christo  G.  &  S.  M.  Co. 
had  no  authority  to  make  .aiid  execute  the  bonds,  and  .mort- 
gage suisd  upon.  Th^  acts  of  the'd:ireetorB  antiioriAng  the 
issuance  of  the  bonds  and  the  execution  of  the  mortgage  were 
performed  outside  of  the  state  where  the  compai^  was  io- 
oorporated.'  (Ormsby  v.  YerTnoni  G,  M.  G9.,  66  N.  T.  625  ; 
Corey  v.  Curtis,  9  ]^ev.  325 ;  Miller  i\  Ewer,  27  Kaine,  517  ; 
1  Bl.  (it.  S.)  286;  20  Ind.  492;  1  BL  C.  C.  628;  11  Allen, 
66).  V 

XL  The  law  will  not  permit  one  who  acts  in  a  fiduciary- 
capacity  to  deal  with  himself  in  his  individual  capacity. 
(San  Diego  v.  San  Diego  £  L.  A.  R.  R.,  44  CaL  106 ;  WHbur- 
V.  Lynde,  49  CaL  290.)     The  relation  between  directors  and 
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Stock  holders  of  a,  oarp^ration  i^  that-  of  triustee  .and  cestiki 
qiu  tru$f.  {Buits.y,  Woods,  a$  Bao-lVf  181 1 1  Edw.  Ob.  84.; 
York  Rofiltvay  Cp,  v.  Eudmn,  17  E^g^  L,  &Bq,..361«)      :  . 

m.  The  plaintiflF  can  not  recover,  becaiase  m<^re  thaji 
four  years  have;  elapsed  aince  the  mpytg^ge  waa  -executed 
prior  to  the,GOtcain0qceineQ4jof 'thi$  actioa;  rThe-fttatutee  of 
Unutatio&s  caa  apply  to  a  mortgage  s^para^e  fr(>m  tjhe  bond 
or  note  whicb  it  is  intended  ^  secure. ..  {Bexkry  v*  (7of>^- 
dm$e.  G,  .<&  8.  M,.  •C7/?,>  t  JSTw.lSgl  j/Jfac^V.v,  Lctn^mffi  2  Id. 
3Q2 1  Ww)d  V,  Qqi)4fell0Wj  4a  CftJ.  W0.)      •     -   .  :      .  •  i 

A.  M.  Millhpuae^  for  Appellant ;Basse^,  in.ireply : ,     , ,   ,^ 

Upon .  the  point  that  •  the  acts  of  direittors^  outside  of 
the  atate,  wdre  vaiidt  :  {Merrick  v.,.Sa7!itvoctTd,\24i  Nw  Y. 
213;  12%ay,  4:89;  McCall  v.,  Bjfrmri  6  GomhAiS^)? 


1.'  • 


I  A  i 


By  the  Court,  Beatty,  .CL.J.;   .   ,    .-.    ; 

It  appears,  from  the  statement  and  record  'olf  this-ca^e, 
that  the  defendant,  the  Mont^  Chrisio  J[)old  ktA  Sj'lver  Min- 
ing Company,  of  Nevada,  i$  «  eorporfatiota'^charteteid  by 
special  act  of  legislature  of  Pennsylvania  and'  authorized 
thereby  to  hiold  meetings  and  transact  busihese' a€  any  place 
UL  the  United  States;  that  in  February,  !i869;ithe'maii'age- 
m^it  of  its  affairs  was  tested  in  a  board  of  thirteen*  direc- 
tors, seven  of  whom  met  in  the  eity  of  New  York  on  the 
third  of  that  month  and  passed  a  resolution  authorising  the 
issuance  of  bonds  of  the  .company  not  exoeeding^  fifty)  thou- 
sand dollars  in  amount  and  the  conveyance  of  it$  real  prop- 
erty, situated  in  White  Pine  county,  in  this  state,'  in  trust 
to  secure  the  payment  of  the'  same. 

In  pursuanoe  of  this  resolution  said  ptH^perty  WaB  con- 
veyed to'plaiQtrff  as  trustee  and  the  ^bonds  issued  and'dif^- 
posed  of.  The  first  deed  of  trust  having  been  lodt  Jii  eotirse 
of  teansmission  to  this  state,  a  duplicate  was  executed  June 
29,  1869,  and  duly  recoorded  in- White  Pine  county.  In  the 
interval  between  tbe -execution  of  these  two  deiads^ia  meeting 
of  the  stockholders  of  the  conjpany  wjbi&.  held  i  ^t  it3  office,  in 
the  city  of  New  York,  at  which  a  re^olvi^ion  waa  adopted 
reducing  the  number  of  its  directors  from  thirteen  to  five. 
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At  a  subsequent  meeting  of  four  directors  of  the  company, 
at  New  Haven,  Connecticut,  the  action  of  the  president 
and  secretary,  in  executing  the  duplicate  deed  of  trust,  was 
reported  and  ratified. '' 

The  object  for  which  the  bonds  of  the  company  were 
rssued  was  to  take  up  its  floating  indebtedness,  much  the 
larger  portion  of  which  was  due  to  the  plaiiitiff  'and  three 
other  persons  who  were,  at  the  time  of-  th^  transaction, 
directors  of  the- company-,  and  constituted  ft  majAirit^  of  the 
members  present  at  the  mefeting  in  Febniary,  when  the 
bonds  and  mortgage  were  authorized,  and  at  the  subsequent 
meeting  ai  tvhich  tKe  actioii  of  the  president  and  secretary 
was  ratified.  Out  of  the  fifty  thonsalid  dollars  of  bonds 
issued  an'd.teade  payable  to  the  plaintiff  or  beiirer,  nearly 
four-fifths  were  retained  by  him  and  bis  felloW-dJrdctors  in 
satisfaction  of  their  claims  against  the  company,  and  the 
balance  (ten  thousand  two  hundred  dollars)  delitered  to  its 
.other  {^reditora. 

.  IN^ODfi  o£  a<^id  bonds,  having  beeni  paid,  this  action  of  fore- 
olosure  was  instituted  by>  the  plaintiff  as  trustee  in  behalf  of 
the  bon^boldjers.  '  ^ 

The  defendant,  Harobaudy  holds  a  judgment,  lien  oo.  the 
m<^3rtgaged  .  premises,  iSiubsequeiit  tiix  point  't>f  time  to  the 
reeol*d<  of  the  truat  deed ;  but  he  olaixna  priority  thereto  on 
the  grounds  that  it  was  unauthorized,  fraudulent,  and  with- 
out.  oonsidenation,  and  that  this  aotioa  is  barred  by  the 
statute  of  lij»iitationfi. ... 

Th^  oorporation  defendant  makes  default 

The  conclusion  of  the  district  court  upon  the  facts  stated 
was,  that  the  mortgage  was  Vialid  as  a  aeourity  &r  the  bonds 
isaued  to  the  outside,  creditors  of  the. company,  but  void  as 
to  the  plaintiff  and  his  fellow-directors,  by  whose  votes  it 
was  authorijoed. 

.  The  decree  is  for  a  sale  of  so  much  of  the  mortgaged 
premises  as  may  be  necessary,  and  the  application  of  the 
proceeds'  to  the  payment.  1.  Of  costs,  etc.  2.  Of  the 
claims  of  said  outside  bondholders.  3.  Of  the  claims  of 
the  defendant,  Marchand. 
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From  thia  judgment  the  plaintiff  and.  H accband  both 
appeal.  ,  . 

The  first  point  urged  in  support  of  Mltrchand'e  appeal 
is,  that  the  -ppTeaidant  and  secretaTy  of  the  compaa:iy  could 
derive  no  authority  to  make  the  trust  deed  and  issue  bonds 
from  the  resolution  of  the  meeting  of  the  diree^kuw  held  in 
the  city  of  If ew  York,  and  outajide  of  the  territorial  limits, 
of  the  state  of  Pennsylvania,  where  alone  the  corporation 
bad  a  legal,  existence- 

We  think,  however,  that,  without  regaxd  to  the  f acst  found 
by  the  district  court,  that  .this  corporation  wa*  empowered 
by  its  charter  to  m^et  and>  act  at.  any  place,  in  the  TJnited 
States,  the  resolution  in  question  itvas  not  invalid  by  reason  of 
the  place  of  meeting  at  which  it  was,  adopted^ 

It  seems,  to  foe  settled  by  the  weight  oi  aiithority,.  ai^d  e^ 
peciaily  by  the  .moi?e  recent  decipiona  in  the.OQUrts^pf.the 
United  States,  thfit.  the. direptqrs  Af  a.  Qocppration,vfvaPLlesB 
forbidden  by  its  ch^JTter,  or  the.:gene]?al  }at¥S,.of  thestatd 
from  which  it  derives jit^  existenoe^,  may  perforoi  all  except, 
strictly  corporateiacts.QutsiLde'of  the Jlimi|ts..of  such'  state,  aa 
within  them ;.  9^  it  is  jpu>t  preljen4ed  th^t  the  conferring  :o£ 
power  to  issue  bonds  ^nd  mortgage  the  real. paroperty  of  a; 
corporatioi^  is  a  corporate  act; (in  ^tbe.ptvict  s^w^  of  th<lt  ex^ . 
preasion.  (See.afuU  discuasion,  o|  tibia  qu^tion.  wd  au- 
thorities  cited  in  c.  4.  appendix,  Green's  Brice's  Ultra  Vires, 
676, 6^  «e^.)        .    .  -       . 

There  is  no  .proof  ai^  no  presumptipn  th^t.  the  lawa  of 
Pennsylvania  forbid  directora  of  its  .corporations  fr^m. meet- 
ing and  acting  outaidie  of  the  jtate;  and  the:  charter,  of  this 
corporation,  which  is  itself  a  statute  of  Pennsylyani;!,.  ao  far . 
from  forbidding  such  meetings,  expressly  authorizes  them. 

As  to. the  right  of  the  stockholders  to  meet  in  Kew  York, 
and  reduce  the  number,  of  directors,  we  ar^  npt  called  ^pon 
to  express  an  opinion^  That  question  cuts  ,no'  figure  in  the 
<!asB,  Tuxle8s..iwe  should  hold  that  the  vpt^  of  ratification, 
passed  by  four  directors  at  the  meeting  in  NewHayen^  was 
essential  to  the  validity. of  the  duplicate  de,ed  of  trust,  exe- 
cuted by  the  president  and  secretary^  on  hearing  b|  the  loss . 
of  the  original.     But  we  do  not  consider  tbflt  any  r^tifica- 
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tion  was  necessary;  the  execution  of  the  duplicate  deed  was 
fully  authorized  by  the  original  resolution  of  the  February 
meeting  in  New  York. 

Oounsel  for  Marchand,  it  is  true,  makes  the  additional 
point  that  the  Tote  of  ratification  was  essential,  for  the  rea- 
son that  some  of  the  bonds  were  disposed  of  at  a  heavier 
discount  than  was  warranted  by  the  resolution  of  the  seven 
directors  at  the  February  meeting. 

If  there  was  anything  in  the  statement  to  sustain  this  alle 
gation,  we  can  not  see  how  the  fact,  that  a  portion  of  the 
bonds  weriB  negotiated  at  too  low  a  rate,  could  affect  the 
validity  of  the  trust  deed  or  of  the  other  bonds.  The  deed 
was  executed  in  the  first  places  and  on  the  faith  of  that  se- 
curity, several  creditors  of  the  company  accepted  its  bonds 
in  satisfaction  of  their  respective  claims.  If  some  of  the 
creditors  received  more  bonds  than  they  were  entitled  to, 
certainly  that  citcumstahce  should  not  be  held  to  invalidate 
the  bondis  issued  to  the  others,  or  to  impair  their  security. 
At  the  visry  most,  it  tp^ould  be  a  ground  of  defense  as  to  that 
portion  of  the  bonds  improperly  issued.  But  in  this  case 
there  is  nothing  to  call  for  the  slightest  modification  of  the 
decree  on  that  ground.  It  does  not  in  any  way  appear  that 
any  of  the  claims,  which  are  allowed  priority 'to  Marchand's 
judgiAent,  are  founded  upon  bonds  improperly  issued.  The 
findings  of  the  court,  indeed,-  are  to  the  effect  that  all  the 
bonds  were  issued  in  pursuance  of  the  authority  conferred 
on  th6  president  and  secretary^  and  ad  there  was  no  motion 
for  a  new  trial,  nor  other  objection  to  the  findings  of  the 
district  court,  the  testimony  in  opposition  theireto  can  not 
be  Considered.'  •     • 

For  the  purposes  of  this  appeal,  it  must  be  asfsumed,  in 
accordance  with  the  findings,  that  all  the  bonds  were  issued 
in  pursuance  of  the  original  resolution  of  the  board. 

The  next  objection  to  the  validity  of  the  trust  deed  is 
founded  on  the  fact  that  Bassett — -the  trustee  to  whom  the 
legal  title  was  conveyed — was  himself  one  of  the  directors 
of  the  corporation.  It  is  contended  that  his  position  as 
trustee  for  the  stockholders  disqualified  him  from  accepting 
the  position  of  trustee  for  the  creditors  of  the  corporation. 
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No  case  in  point  is  ciifed  in  support  of  this  proposition, 
and  die  general  principle  relied  on — that  no  man  can  serve 
two  masters  at  the  same  time — does  not  seem  tb  be  applica- 
ble. The  trustee  under  a  deed  of  this  character  isi  always 
agent  for  both  debtor  and  creditor;  but  even  where  he  is 
invested  with  full  power  to  dispose  of  the  property  and 
apply  the  proceeds  in  payiiient  of  the  debt,  it  is  not  con- 
sidered that  bis  duty  to  one  is  inconsistent  with  his  duty  to 
the  other. 

Under  this  deed,  BaBsett  bad  no  power-  except  to  hold  the 
legal  title  to  the  property  as  security  for  those  who  shoiild 
accept  the  bonds  of  the  company.  That  he  had  interests 
identical  with  the  corporation,  made  him  none  the  le^s  trust- 
worthy and  agent  for  it  and  its  stockholders,  and  if  the  cred- 
itors of  the  company  •  tvere  willing  to  accept  the  security 
offered,  with  Bassett  as  trustee,  it  certainly  dbesf  not'  lie  in 
the  mouth  of  the  corporation,  or  those  claiming  under  it,  tr> 
assert  his  incapacity  againsrt' those  who  were  willing  to  trust 
him,  notwithstanding  his  interests  were  to  soihe  extent  op- 
posed to  their  own;  n    •     ^ 

The  point  that  the  d6ed  was  without  consi'd^ratrori  is  not 
presented  on  this  appeal,  and  it  is  not  contendefd  ^at  there 
was  any  actual  fraud  on  the  part  of  the  directors  wh6 
ordered  it  made.  The^only  remaining  gi^uttd  lapon  which 
itfl  validity  is  imp^atebed,  is  that  upon  whitfh'  the  district 
court  proceeded  in  holding  thut  there  could  be  no  r^cbvery 
(m  the  bonds  issued  to  the  ^iir^ctors  of  the  compatiy  who 
participated  in  the  meeting  at  which  they  t^ere  authorised. 
This  point  will  be  discussed  when  we  com^  to  consider  the 
plaintifPs  appeal.  ,.;      .^ 

It  is  neKt  contended,  in  behalf  of  Mai^hflild',  that  this  ac- 
tion was  barred  by  the  fetatute  of  limitatiolis.  It  "was  com^ 
meneed  more  than  four  years  after  the  date  of  the  mortgage 
or  trust  deed,  but  less  than  four  years  after  the  bond  se- 
enred  thereby  became  due.  It  is  admitted  tliat  the  right 
to  sue  on  the  bonds  was  not  barred,  but  it  is  cUirtied  fey 
Marchand  that  the  mortgage  cannot  bind  the  estate  against 
hii  judgment  lien  during  any  longer  period  than  th€j  notice 
imparted  by  the  record  of  the  trust  deed  showed  it  would 
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be  bound.  Xbe  deed  was  dated  June  29,  1869,  and  was  in 
form  an  absolute  conveyance  to  Bassett,  subject  to  the  fol- 
lowing conditions ;  .       " 

^^Tlie  cojadition  of  this  deed  is  such,  that  if  the  party  of 
the  first  part  shall  well  and  truly  pay  their  bonds  that  are 
or  may  be  issued,  to  an  amount;  not  exceeding  fifty  thousand 
dollars  in. the  whole,  datied  March  1,  1869,  and  payable  to 
the  s^d  Hobert  !N^.  Bassett,  trustee,  or  bearer,  together 
with  the  semi-annual  interest  thereon,  at  the  rate  of  seven 
.per  cent,  .per  annum,  according  to  the  tenor  of  the  coupons 
attached  to  said  bonds,  then  these  presents  to  be  void,"  etc. 

Marchand,  it  is  said,  had.  np  notice  of  the  tenor  of  the 
bonds  ^except  this  reference  to  them  in  the  trust  deed.  It 
is  claimed  he  had  a  right  to  presupie  they  were  due  at  the 
time  the  trust  deed  was  esseovited,  and  that  the  statute  be- 
gan to  run  on  the  day  it  was  dated,,  and.  consequently,  that 
as  to  hin^,  it  did  begin  to  run  on.  that  day. 

We  havenat  been  referxe4  to  ap.y  deeidied  ease,  and  we 
axe  iiot  aware  of  any  in  which  the  statutes  of  limitations  or 
the  registration  laws  have  been  construed  in  acoordanoe 
^th  these  views.  By  the  former  an  action  is  only  hatred 
by  the  lapse  aft^r  the  cause  of  action  has  accrued,  and  it  is 
admitted  that  in  this  case  such  period  had  not  elapsed  be- 
fore the  action  was  commenced.  Becord  or  actual  notice 
is  essential  to  the  validity  of  a  mortgage  as  against  aubse- 
quent  itLCumbrancers,  but  when  a  mortgagie  is  duly  rec<»^ed 
it  secures  the  mortgagee  against  third  persons  to  the  same 
extent  that  he  is  secured  against  the  mortgagor. 

It  has  been  frequently  decided  in  California  (see  Wood  v. 
Goodfellow,  and  cases  cited,  43  Cal.  185),  that  as  against 
subsequent  incumbrances  the  mortgagor  can  not  extend  the 
time  of  payment,  or  otherwise  increase  the  burdens  on  the 
mortgaged  premises,  and  the  correctness  of  those  decisions 
is  not  quefitioned.  They  are  .not,  however,  applicable  to 
this  case.  I^o  attempt  was  made  by  the  Monte  Christo 
Company,  or  its  agents,  to  increase  the  burdens  upon  their 
estate  after  the  lien  of  Marchand  accrued.  He  knew  when 
he  became  a  creditor  that  the  estate  was  charged  with  the 
payment  of  fifty  thousand  dollars  of  beads,  with  semi-annual 
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interest  coupons  attached'.  This'j  we  think,  was  siifficierit' 
notice  to  him,  if  an^  ffuch  noti<;e  was  needed,  that  the^l)6nd9 
were  not  then  due,  and  sufficient  to  ptit  him  upon  inquiry 
as  to  when  they  would  become  due,  if  his  action  was  at  all 
contingent  upon  the  state  of  the  case  i'n  thaf  paWidilrlaT. ' 

The  last  point  made  ill  behalf  oif  Mai-chaiid'  is,' 'that  the 
trust  deed*  wa?  void  for  want  of  the  rcqiil^itle  stamp. ' 

This  objection,  so  far  as  it  appears  from  th^  stat^meht  and' 
assignment  of  ertdra,  is  takto  ioi  the  first  tiftre'ih'this  fcfourt. 
It  can  not,  therefore,  hie  cjonsridered.     :•■••'      •'  •- 

Upon  the  whole,  we^  are  6f  the  opinion 'llhat' -the  dMrick 
court  cotnniitted  no'  error  of  Which  th^'aplpelliatnt  Mai^chaiid 
can  complain.  The  appeal  of  the  plaintiff  fea^sfett  involves 
but  one  question.  Did  the  district  'court  M  ill  deciding 
that  he  could  not  r^0v6fr  on  the  bondis  issued' to  hiihself 
and  his  feHow^ire(yt6rs ?  '       ''   '"  '      ' 

We  think  this  conciueJoii  was  erroiieous.  It  i&'trtre 'that 
a  majority  of  the  directors  who  authorized  the  issuance  of 
the  bonds,  and  the  execution  of  the  trust  deed,  were  to 
be  directly  benefited  therel^y;  ..but  this  does  not  appear 
frppE^  the  fac^  of  the  bon,^q  or:  |bh^,d^d>')an4.  jtl^iij^  /ipr ifio, 
ground,  th§jre£pre^,  ffjrj^ljipg.^t^e^fii  vojid  ,ab  fifii^*!  ^^ 
their  face  they  are  regular  and  prima  jade  v,aji4|,  ^.^h^Mirthey 
were  voidable  at  the  election  of  the  corporation,  or  its: 
stockholderfij  woulqs  ^^^w^  to.  be  da^r;  bi^t,  ftqitjbw  .the  (3or- 
poration  nor  the  stockholders  have  complaiirad^  anxl  a 
stranger,  like  Marchand,  can  not  There  may  be  authority 
for  holding,  that  a  deed. which  purports : to 'kaVe  been  exe- 
cuted by  the  grantee  as  agent  for  the.^anlter^ae  ibsolutely* 
void  as  to  all  the  world;  but  where,  as  in  this  case,  bonds 
are  issued  and  a  mortgage  ^veii'.to>  a  third  party^  thoiigh 
for  the  bcmefift  of  the  a^nt  or  itrustee,  thtey  axe  not  T^etd, 
but  merely  voidable  at  the  election  of  -  the  ceiiui  que  .trust  i 
If  he  repudiates  th^  traibaction  within  a  reasonable  time, 
it  will  be  set  aside' by  .tt  court  of  equity^  upon  the-  ground 
that  he  has  bee]i.de(friuii4ed,  and  this,  as  ia.'iiattiar  iof  course, 
without  inquiring'  wh^her.he*  has  been  «€rlh[|ally  "iftjured  or* 
not  But  if  h6'  dbodBfis'l^ji  acquiesce 'In:  'Che 'Iraniraction,  a 
third  party,  who  ic*an  not  pretend  to^have^'b^  feijiired  there^ 
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by,  will^not  be  h^ard  to  complain  of  it.  (S^  autborities 
cited  in,. notes  to  sees,  210^  2U;,Stf)rj:  92?,  Ageucy^  8th  ed.) 

Th^  cases,  cited  by  counsel  for  Marcband  (49  Cal.  290;  44 
Id,  112)  ar^.jjLOt,  in  confliqt;.  witbthis  view.  In.  botb.  distan- 
ces it..was,  tbe  ^^^i  g^i^  irt^si  wbo,  Taise,d  •  tbe  objection,  of 
fraud,.  ;and  \yh,atever  /exjpTessioDLS  .pccur  ,in  tbe  opinions  in 
those  cases, musf  b)5;.und^9tQpd  as. haying  been  used  with 
ref^en<}e  to  tha^t  f act  .    .  .      . 

Qur  .^oncj^siw:  is,,  that  th^  deprea  of  the.  district  court 
should  be  so  modified  as.^x).  ord^jr.  the  ^f^l^.-of  so  .??incji  of 
tbe  i9^ortgfge4  prf^^^ps  a^  imay  ^xe^  A^eas^ty,  an{d  the  ap- 
pl^icatiopj/^of  ,,the.  jxi;oceeds,  pfter  tb,e  paymej^t  of  thp  costs 
a^d  eps:pens^a  o|f  tVe  litigation,  an4.jpale,J^st,  to  the  pay- 
ment of  the  yri^ole.  fifty  tl^QUpandi  dollars  of  ,bo^dfl  and  in- 
terest <iu^,tq  tlie  bojf,dh<)ld?ari?  qif, tlji^.ooujpwiy;.  anJi,  second, 
to  the  payment  of  the  claim  of  Mairch,apdv.  It  is  therefore 
ord!^ei(j[  .th§];  t^e  di^t^ct  co\irJt,;^no4ifyi^s.dieQr^  ap^pfdingly. 
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Judgment  of  Dismissal,  when  no   Summons  has  ^een   bbbteo,   should 
dB  WlTE^cmfr -I'itbjmiiba.*— Whdi  ei  cAte  ri-not  itt'U^e,  Che  Bterlis  cab 

•ApFBAl.  fiMbothe:  District  Oourtof'  the  Eirst  Judicial 
BiBtriety-8terQy>€)oui}tyi/     ;  -•    .  :  'U-        -'•/  <     '•     . 

:  Thiia  ^tiox(  tvasj  cemmeittted  ta  drtermiaie  'the  right  of 
possesaioii  as.  bedween*  plaintiff  .eiiid  •defendant  <t&  oelrtain 
miidng  ground^  claimed  byipkintiff'to-^beiin  eonfli^.with  a 
miiniiig  . claim  for  irhicb/  respondeitt.  luLd  -applied 'to  the 
United  Stdtes*  for  apa4»Dt  under  c«  6,  title  iJKXXIIy.Beviaed 
Statutes  lof-fth^. United  .States.'  .  Ap^>eUaibt:>pirotebted>  against 
respfmdiept's  ,  aipptioation  .  fear !  a  patdiit»  /Aiid^:^'  stu^y '  beixi^ 
gjranfced.by  .theppfop^r  ^©(JeTejtWs -action  Wi$8:  commenced 
witbio  thetiffie  flio(wed.l?y  laWif^r  tbe.puJ5>oa^a  ^baw.n^med. 
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The  complaint  was  filed  September:  29,  1877,  ami  no  steps 
haviDg  been  taken  by  appellant  ^  to  prosecute  its  ac};ion 
further,  the  district  court  dismissed  the  case  ,f br  want  of 
prosecutioax.  on  /the,  tKirtyrfiirst  d^yp^.  January^  ^880^  and 
entered  the  following  judgment: 

The  defendant.  iB  the  above-entitled.  a<?tion  having  given 
due  notice  of  it^  inotion  tO:  dismiss  the  abov-e-entitled  cause 
tor  jwant.oi  a.  proaecutioa  of  the  same- with,  reasonable  dili- 
gepceby  plaintiifj  at  this,,  the  Januarj'term,  a.,  d.  18'^Oj  of 
the  said  court,  aijid.saacf  ipot^on  comwg  on  to  pe.  neajrd  at  tjie 
said  term  of  the  said  court,  to  wit,  on  the  thirty-first  day  of 
January,  1880,  and  said  plaint^  ^nd-dq^ei^^^nt^appe^fing 
in  coifrt^  by  their  respective  counsel,,  and  announcing  them- 
selves ready  for  hearing,  and  said  deiend'ant'offerihg  and 
introducing  all  its  evidence  aind  testiiidhy  i'a*'suj(j)ort  'of.  said 
motion,,  and  said  plaintiff  offering  its'te^tiriibiiy  iii  Opposition 
thereto,  and  the  matter  beiti^  largiied  to  tlie  coii'rt  by 'said 
counsel  respectively^  and 'the  court  liiving*  fully  coiisidered 
the  samCj  finds  that  no  siimmons  in .  said  "cause' Vas'evei' 
served  upon  said  defendant,  and  said'  def encjant  TiAs '  nfever 
appeared  in  said  cause  except' to  make"  this  tA'otibn,' 'ted 
that  said  plaintiff  haajiot  prosecuted  this  cause  with  any 
diligence  whatever,  the  court  ordered  that  the  said  cause 
be  dismissed  for.w^nt  of  proseciit^on  thereof  on  the  part  of 
plaintiff,  with  reasonable  dilig^^cfe,  .         .  •  »  /   i   ^    •  . .  i 

Wherefore,  it  is  o^iiered"  arid,adju'agefi  ttat  pWIiitiff  take 
nothing  by  this  action, '  arid '  saTd  'ciausi  l!)e'arid''ih6 'saine  is 
hereby  dismissed,  and'that'defendant  hkve  jtidgment  hg^ftist 
said  plaintiff  .&r..it§.  .C03t^>.,  taxed  ".at  ^ttt^?  %.  §.. gold,  coin. 

E.  B,  Sionehilly  Kirhpairick  &  Stephens,  and  Lindsay  & 
Dtcfc^ori,  for  Appellant :  ^      •  ■•      '   •  •  ■'       '    /J''.      mi/ 

It  appears  from  the  face  of  the  decree  in  this  case  tliiat 
the  dismissal  of  the  cause  was  for  T\^ftnt',9fi.pjrc§p^V\tio^  with 
reasonable  dilligence;  that  the  merits  were  in  no  way  con- 
sidered. >?  Snob '  being't  tike '  oase^  the'  >d.iAiu\aftal'  >^liould  Have 
been  without  prejudice.  The  omission  of  this  qualification 
is  error.     (Freeman  on  Judgiileritfe',  ''6ecJ  a^O"^  'Z^iimnr  v. 

^WCJj(7o:,  7'Wall.  107..).-      •<    'i-.      ^  '^>    .-'f)'*;!.,'     ..it    .    ; 
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I     '  •      '  -  --     -.  ■  ...  .•-  .       ■  -     ■  -«^ 

Lewis  i&  Deal,  ior'ReBpondQnt: 

I.  The  judgment  was  proper.  This  court  will  not  review 
the  actio^  of  the  lower  court  in  dismiesing  this  case.  ( Car- 
pentier  v.  Minturn,Sd  Cal.  450;  Grigsby  v,  Napa  Co,,  36  Id. 

588.)        ^    .  ,      .,."."'        .'. 

II.  A- judgment' of  dismissal  is  a  final  judgment  upon  the 
merits '  when  the  time  is  limited  within  which  tie  action  is 
required  to  he  trough't,  and^  that  ti'me!  has  expired.  '  (Free- 
man on  Jiid^ents,  sees.  1^,  16,  30,  36;  Dowling'Y.  Polack, 
.18  Cal.  62S;'Wse  v.  Sherwood,  21  Id"  161.) 

'  By  the  Court;  Sawxey,  J. : 

.  A$  no  aummops  had  ever  been  sei*ved  upon  Ae  defend- 
ant, and  the  defendant  only  appeared  for  the  piirpose  of 
moving  a  dismissal,  we  think  the  court  should  have  dis- 
missed, the  case  without  prejudice,,  instead  of  entering 
jud^qnt  on  the, merits..  The  qase  was  not  at  issue,  and 
the  merits  could  not  be  considered. 

The  district  court  ie  directed  to  modify  its  judgment  to  a 
dismissal  of  the  .case  without  prejudice. 


^ 


^  -[No.  1025.]  . 


THE  STATE  OF  NEVADA  ejs  bel.  JAMES  FARIS,  Re- 

.    I*ATPB>  .V.  4«   J'   SAlCEf^.  SUBVEYOB-G^NEBAL  AND  KX 

ojB'Fi;oio  State  Lanp  JIegistee,  Respondent. 

■ '  *         J    .  ■  .   '  •        • 

LkVp   IiAWS    CaNatRQEI>>-W:BfN,PAT]^T'.WILX4  NOT   BB   ISSUBD. — 111    CODStll^ 

Ins  tbe  land  lAwi  of  this  state:  Held,  that  no  patent  can  be  issued  In 
the  name  of  any  person  who  has  already  purchased  from  the  state  thfce 
hundred  and  twenty  acres  of  land. 

Application  for  mandamus.     The, facta  appear  in  the 
opinion. 

A.  V.  Btlis,  for  EelatOT. 

'  *       '  ■         '.■■'.•.         •  •  ,         . 

»  • 

M.  A.  Murphy,. Atiomsj'Qeaerely  for  Hespondent. 

By  the  Court,  Leonarj^^  J.: 

On  the  thirteenth  day  of  Septemher,  1873/  Joseph  T, 


July,  1880.]     State  OP  Nbvada' v.  Hatcit.  805 


OpJntoB  ot  the  Court — ti9ooAr6;  J. 


Mier' entered  into  a  contract  in  due  forfli'  under  thfe  statute 
of  this  state,  entitled^  ^*Ari  act  to-prov^ide  for  the  selection 
j  and  sale  of  landa  that'^  Have  been,  or'  way  hereafter  'be, 
:  granted  by  the  United  States  Udrthle  >tate  of  iTevada'' 
(Statntes  of  ISffS,  120),-  ior  *c  puwAas^  bf  three  hiindred 
and  tvaiit^  a!^r^  of  land,,  tb^  same  being*  tke  north' b^lf  of 
:  seetion' eighty  aii'to«bi8hip'ibiTty«ti(roi  ttoirdf,  of  range  forty- 
\  six  east,  Monnt  Diablo  meridian,  in  this  stated i  i The  puiv 
\  ehaseipritfse  was^  two:doHa^  imd  'fifty  triiits  per  acre;  one 
I  fifthof  whichiwas'paidby  Mier  to^thebtate  at Ihe  diate  <!Kf  the 
eontraet,  and  the 'residue  oi  the  pilrehase  price  with' interest 
thereon  has  ^inoe  been  inlly  paid,  and  ^was  paid  prior  to^  and 
atthe  time.of  th^^^Iii^  of  the  petition  herein*  On- the  twenty- 
second  day  of  October,'  1873,'  Mier,  for  a  VBiuable^coiisideia- 
ti<»i;  hnd ''  by  ian'  ilmtrumeot '  in  writing  duly  ^igiied,  sealed, 
and  acknowledged,  assjgned  and  ti^anef erred  the  contract  to 
the  petitioner  and  George  •  W:  Orum/  and  authoi-ized  hie 
said  assignees  to'xieceii^  a  patent  ftom  , the*  ^tate  for*  said 
land:  Aiter  fnll  paytneni, 'tiie  petitiiosier,' lorNhiiA'self  astd 
Cruift^  .pisegenrted  a  reoeipt  ini  Mlfrbmiihe  stidte  >tf^fliraiier 
to  reap^ndent  as'«tiite  Idnd.  i^gister/  aiid '  denianded  *  thiLt^  a 
patent  oi  theeitaie  be  issned  itiid  deliTefred-  to  him  and  said 
Onint  ihiiheir  nafnes,  Tftpon- the-  ground  that  they'  were  'fcosia 
^e  assignees  of  said:  JiAer  ahki :  enti tiled  ik>  receive  siieh 

Respondent  rbfused,  isind  still  refuies^  k>  i$sne  the  patent 
in  their  niimes,  upon  Ibe-grotindr  thati  the-  petitioner  and 
,  Omm^  priox  to  the  demand  for  aipatent;  had  eaob  purchased 
'  from:  the  state  three  hundred  and  trwehty  acres  of  land  nndei* 
the  act  in  question,  and  that  it  had  been  the*  ciiatom  of  the 
state  land  register  not  to  iisueor  deliVer  j)atents  of  the 
;  state  in  the  names  of  perrsons  who^had  previbusly  purchased 
[  from  the  state  three  bunded '  and  twenty  aer^-  of  land* 
I  This  is  an  applioation:  for  a* writ  6f  inandamus  to  compd 
the  issnonde  of  «  patent  in.  Ibhe  names  of'  tUe  asBiignees.    . 

The  act  of  oongress^  wUerldby'ilhese  latuis  i^eiia  granted  to 
the  state,  .provides ^ -that  said  .state  $be^\  oehet  siarid.liaikds 
I  in  her  own  nam^.-and  rights  in<  ttraota^ol  ^ot  Jess.  than,  forty 
I       Acresy  (Old  diepose  of  tbe  9ame  in'  tradts.  xiot  'exizeeding  ^ire^ 
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the  time  the  patent  was  demanded,  because  each  had  pre- 
viously bought  the  maximum  amount,  thereby  deriTihg  all' 
the  benefits  intended  by  the  statute  to  be  conferred  upoix 
them. 

The  writ  is  denied,    . 

— j'xii*      ttJ»»i  i^^jtia^ '  '     •'         ' 

.        .       •    '       •  .  .    ■ '/        I  '  . •         '  '  •        • 

(No,.  &22.] 

THE  STATE  OF  NEVADA,  AppellInt;  v.  THE  CAIT^ 
FORNIA  MINING  COMPANY,  AND  THE  CAII- 
FOKNIA  MINE,  Respoxdent. 

DI9TVICT   i^TTOAHBY,  BA8   MO  .  AUTffOJ^ITX    TO    BXTB^II   T^MI   rpB,J?AYJ|p|NT  QW 

PBNAiiTiES  DuK  IN  A  SuiT  FOR  DicLiNQUBNT  TAXES. — The.  dlktrict  attor- 
ney, and  other  counsel  lor  the  state,  eatered  into  a  stipalatlon'  that,  in 
consideration  of  the  paysa^nt  of  the  tax  and  coats,  J£  •  ^tfgittint  a|»- 
•pealed  ttow^  .in  .this  ca««  sb^^^  b«,:alBpa«il  as  to  tbe  :pe^ty,  9r,  aiur 
part  thereof,  then  a  stay  of  execution  should  be  granted  until  April  1, 
1879.  The  court  granted  the  stay  pursuant  to  the  stipulation :  Held, 
«rtior^  that  a&lther  th«  dlstriet  attortiqr,  'HOlr  1d»' aaaaifltttea,  had  any 
power  to  enter  into  theAt^puUtiQU.    ^:  -,         •   \   '  '  .    f    . 

Appeal  from  the  District '  Court  of  the 'Firsft  Jlidicial 
District,  Storey  County. 

The  fabts  are  fluted  in  the  opuiioiL  ' 

M.  At.  iturphy,  Attorney-General.  * 

F.  V.JDrcdce,  District  Att<>njey  of,  Storey  County,  a^d  i2. 
M.  ClarJce,  fa?  Appellant     Nq  brief  ©a  fije, 

C.  J.  nitty er,  for  Respondent':  -  - 

The  staying  of  an  e:?:ecution  is  within  the  general. authority 
of  an  ,attomey-at-law.  {WiUard  v.  Goodrich,  31  Vt  iSOO; 
20  Me.  183 ;  7  Cow.  739 ;  3  Watts  &  Serg.  426.)         , 

By  the  Court,  Leoward.  J. :  ' 

The  state  recovered  judgment  against  respondent,  the 
California  Mining  Company  and  its  rnine,  for  the  sum  of 
seventy-two  thousand  eight  hundred  and  fifty-two  dollars 
and  three  cents,  on  account  of  delinquent  taxes  due  and 
payable  upon  the  proceeds  of  said  mine,  and  in  additibn, 
pWalties  aggregarting  thirt|5r4Ve  ]f>er  cent  of  the  original 


July,  1880.]  Stat»  of  Nevada  v.  Cal.  M.  Co.  309 


opinion  Qf  the  Conrt-~I«oiwrd,  J. 


tax,  for  non-payment,  aa  required  by  law.  From  that  judg- 
ment defendants  appealed  to  tbtis  court,  and  the  cause  was 
remanded,  with  instructions,  to  the  court  below,  to  modify 
the  judgment  as  stated  in  the  opinion.  ( 13  Nev.  2^3- )  We 
held  that  the  court  erred  In  giving  judgment  for  the  ten 
per  cent  penalty,  but  that  the  state  was  entitled  to  recover 
the  tax,  twenty-five  per  cent,  penalty,  and  oosts.  On 
the  fifth  of  May,  1877,  after  that  appeal  to  this  court  had 
becQ  perfected^  the  following  stipulation  was  entered  into 
by  the  counsel  therein  named :  . 

"State  of  Nevada  v.  The  California  Mining  Company, 
Stipulation  of  counsel.  This  case  co^iing  on  regularly  to 
be  heard  this  day^  by  conaent  of  parties,  .'by  their  re- 
spective atjtomeye,  F.  V.  Dra^e,  district .  attorney,  and 
Messrs. .  Lewia  &.  Deal,  for  plaintiff,*  and  K.  S.  and  W.  S. 
Hesick,  £or  defendants;  qow,  said  parties  e33>ressly .  agree 
and  stipulate  in  open. court  as  follows,  ,to  wit:.  ^In  consid- 
eration of  the  pf^ym^ent  of  the  tax,,  and  costs  amounting  to 

$- y  indnded.in.  the  judgment  entered  in:  theiafoove^n- 

titled  action^  and.  now  pending  on  appefil  in.  the  supr^em^ 
ooart  of  the  State.  q£  Nevada,,  it  is  .hereby  stipulated  and 
agreed  by  the  plaintigff  in  said  action,  that  if  the  judgment 
so  appealed  fro?n  be  afiSrmed  (^s  to  .the  p^rceiit^ge  or  pen- 
alty, or  any  part . therwf  included  in  said  J!U<igment,.then, 
on  the  return  of  the  remittitur  to  the  district  court,  the  de- 
fendai^ts  shall  be  entitled  to  an  order  of  said,  district  oourt, 
and  the  court  shall  enter  svich  order,  staying  .execution  for 
the  same  until  the  first  dw  ^^  April,  1879.f ''  ;  Qn  the  twen- 
ty-seventh day  of  April,  1878,  upon  tbej  receipt  of  the  re- 
mittitur from  this  court^  the  district  court  modified  the 
judgment  as  instructedt  Counsel  for  defend,an,ts  then  moved 
for  a  stay  of  execution  according  to  the  stipulation  before 
made*  The  district  attorney  objp<?ted  to  the  motion.  His 
objection  was  overruled  by  the  court,  and  an  order  was 
made,  staying  execution  to^  an4  Including  the  first,  day  of 
April,  1879.  The  district  attorney  exceptjsd  to  the  order  of 
the  court.  This  appeal  is  talqen  by  the  state  from  that  order, 
and  the  question  to  be  decid^,  is  whether  or  not  the  dis- 
trict attorney  had  the  power  to  enter  into  the  stipulation; 
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The  state  demands  nothing  but  its  Own ;  it  wants  no  moTe, 
and  it  has  empowered  no  person,  in  his  discretion,  to  re- 
ceive less.  If  a  tax  is  not  legal,  no  part  can  be  ooUected, 
and  the  district  attorney's  duties  are  performed  when  those 
facts  are  ascertained  and  declared  by  competent  authority. 
If  it  is  legal,  it  is  the  district  attorney's  duty  to  collect  the 
whole,  tax  and  penalty,  as  soon  as  possible;  and  he  has  no 
more  right  or  power,  by  agreement,  to .  deprive  the  state  of 
its  lawful  revenues  for  a  year  than  he  has 'to  aceept  a  part 
in  satisfaotion  of  the  whole.  He  may  neglect  his  duty;  he 
may  delay  collection  when  proceedings  for  its  enforcement 
should  be  instituted  and  vigorously  prosecuted;  but  that  is 
no  -argument  in  favor  of  the  validity  ei  ;an  agreement,  the 
whole  object  and  effect  of  whicL  is  to  bind  him  not  to  do 
what  the  statute  has  commanded' him  to  do. 

IN'either  the  district  attorney  nor  his  aesooiates  had  power 
to  enter  into  the  stipulation  uponwhick  the  order  appealed 
from  was  made,  and  the  oourt  erred  in  staying  execution 
thereon.  .  - 

The  order  appealed  from  is  reversed^ 

Hawley,  J.,  coiicurring:  I  coiicut  ill  the  judgment. 


i^-^- 


(No.  928.] 

THE  STATE  OF  NEVADA,  Appeju-awt,  v.  THE  COK- 
SOLIEiATED   VIRGINIA   MINING   COMPANY, 

Respondent. 

[The  State  v.  The  California  Mining  Company  ante,  afBrmed.] 

Ap'peal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

» 

M.  A,  Murphy,  Attorney-General,  for  Appellant 
G.  J.  HUlyerj  for  Respondent 

By  the  Court,  Leonabd,  J. : 

The  only  question  involved  in  this  case  is  the  same  as 
that  decided  in  the  case  of  Tlie  State  v.  The  California  M. 
Co.  and  the  California  Mine  (No.  922),  and  upon  the  author* 
ity  of  that  case  the  order  appealed  from  herein  is  reversed. 
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[No.  1020.] 

WILLIAM  SOLEN  et  al.,  Appellants,  v.  VIRGINIA 
AND    TRUCKEE    RAILROAD    COMPANY,    Re- 

SPONDENT^ 

iNnturc  to  BB  RacoynxD  ittrsT  bb  Insbbtbd  in  the  Jcdombnt. — If  a 
party  dalVBi  and  Is  eatltlad  to,  any  inteMflt,  tt  kliould  t«  Insertetf  lii 
the  judgment     (Hawley,.  J.) 

I.VTEBBST  ALLOWBD  IN  ACTIONS  KX  DBLICTO. — Interest  Vb  allowable.  up«ii  tbe 
aflKnmt  of  a  judgment  recovered  In  an  action  e»  deltcfo.  (beatty,  C.  J., 
and  Xieonard,  J.) 

Action  ufon  J[u9«ic|»(3}T-NBcni«uxY  roB.-^An  %Qtkm  xipod  a  'domeatk 
Jadgment  can  be  maintained  in  this  state  when  there  is  no,  necessity  for 
brfo^ng  the  suit,  except  snch  as  has  been  occasioned  by  the  fault  of  the 
Jvdfi;acnt>  creditor,  >  and  Ibi'  asoU'dn  action  taterMt  can  be  hecorrer^, 
although  no  iatcrcft^ls  specified  in.  ttiis- JffSfipeqt.  Ola^entlBg* oplBiov 
of  Beatty,  C.  J.) 

iDBii. — Neither  tbe  common  law  nor  the  practice  gives  to  a  Judgment  cred- 
itor an  ataolate  tight  ta  MtlOo  ob  a  Aobieatlc  ^dgiA^tti,  Bnlefc«  Wh 
iction  is  necesBBry^rto  oi^er  t<^  «bbW4  plaimtilK  tohare  the  fqll. benefit  <l>.f 
his  Judgment ;  he  can  not  by  his  own  neglect  cause  the  necessity,  and 
then  Invoke  that  condition  in  justification  of  the  suit.  (Concurring 
opinion  •f  I>QBflrtl,  /.> :      '      ■ 

,     •  '  '  .  f   .  : 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County.  ,  •  ^ 

■  ■  I 

■  .  • 

The  conclusions  of  law  drawn  by  the;  district  court,  eini 

referred  to  in  the  x)pinions,  are  as  follows : 

1.  Such  judgment  of  William  Solen  against  defendant 
drmv  no  interest,  foi  that  the  same  was  not! specified  there- 
in,  and  for  that  the  attorneys  of  said  Solen  Waived  the  same 
by  the  form  of  jadgment  by  them  prepared.  • 

2.  The  payment  by  defendant  into  court,  on  thfe  twenty- 
ninth  day  of  June,  of  the  gum  of  fifteen  thousand  two  hun- 
dred and  forty-four  dollars  And  sixty-fite  cents,"  satisfied, 
paid,  and  discharged  the  judgment  of  record  and  docket 
against  defendant,  and  in  favor  of  William  Solen  and  his 
assignees. 

3.  That  the  plaintiffs  have  no  cause  of  action  against  de- 
fendant, and  it  is  entitled  to  recover  costs  herein '  against 
them. 
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C,  H.  Belknap  and  Eirkpatrick  &  Stephens,  for  Appel- 
lants : 

■ 

I.  Under  the  statute  of  .Nevada,  "cdne^rping  monev  of 
account  and  interest'^  (1  Comp.' L.  4),  the  judgment  sued 
upon  in  this  cause  bears  interest  from  the  date  of  its  entry 
at  the  rate  pf  ten  per  c^nt,  per  ^axuium.  AW  mouey  judg- 
ments bear  interest  under  this  statute,  whether  founded  in 
contract  or  tort — whether  for  debt  6r  dain&ges.' 

n.  It  is  wholly  immaterial  ih^j:  the  judgftn^ut  is  siknt  as 
to  interest.  The  interest  is  prescribed  and  affixed  to  the  judg- 
ment by  the' statute.  The  judgment  bears  the  l^gal  rate  of 
interest  prescribed!  by  the  ^tatute  in  force  at  the  date  of  its 
rendition.  When  the  rate  claimed  is  the  l^ai  rate  of  ten  per 
<5ent  per  annum,  it  i%  not  nfec^araty  to  specify  it  in  the  judg- 
ment. 

.  III.  Intereigt  is  recoverable  by  an  action  on  the  judgment. 
And  the  action  is  maintainable,  eren  though  the  interest  could 
have  been  collected  J)y  execution  on  the.  judgments  ,  These  are 
concurrent  remedies.  (Freeman  on  Judgments,  se.  432 ;  1  Am. 
L.  Cases,  621,  622;  Klock  v.  Robinson,  22  Wend.  157.) 
'.    -  .     •      '.  '..•■..■.. 

jB.  0.  V/hitman,  for  Eespondent :         .  .        ' 

I.  The  suit  of  appellants  should  never  have  been  enter- 
tftined  by  the  district  court ;  th^y  had,  or  had  not,  a  right  to 
execution  upon  the  Judgment  of  YfUliam  Bolen  v.  Virginia  <f- 
Trudc^e  R(tih*oad  (which  sounded  in  damages  for  injury  to 
his  person).  If  they  had  such  Hght,  then  no  suit  could  be 
maintained.  If  such' a  rule  ever  existed,  the  minute  provi- 
sions of  the  practice  act  of  this  state  has  destroyed  its  reason. 
(Pitzer  V.  Russ^l,  4  Or.  124 ;  Strong  v.  Bamhart,  5  Id.  499. 
See,  also.  Wells  v.  D^xUr,  1  Root,  Conn.  ^33.  Dissenting 
opinion  in  Williams  v.  Denniso^^ :  16  Coiin.  28 ;  TFAife  v. 
Iladnot,  1  Port  (Ala.)  419;  Leer.  Oiles,  1  Bailey,  S.  C. 
449p).  If  appellants  had  no  right  to  an  execution,  then  cer- 
tainly they  had  no  cause  of  action.  If  it  has  been  decided 
tliat  they  had  no  r^ght  to  execution,  how  can  the  seqmtur  be 
avoided  ?    (Solen  v^  7..  ^  T.  R.  Ji.,  14  Nev.  405). 

II.  Appellants,  Kirkpatrick,  Stephens  &  Belknap,  had  no 
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cause  of  aation  against  respondent  .They  eftch  and  all  claim 
as  assignees  of  Solen  the  origijial  judgment  creditor.  (Free- 
man on  Judjmen.ts,  sec.  4:2A'y  Love  v.  Fairfield,  13  Mo,  300; 
Getcheil  v,  Maney,  69  Me.  442).  .    /.i  .    .      > 

m.  No  interest  can  follow  or  flow  from  any  judgcaent, 
except  a  judgment  for  mon^y»  That  appqlla^ita  are  ^rpng 
in  their  idea,  that,  a  written  contract,  absolutely  silent^  on 
the  subject  of  interest,,  would  bear  ^ny  aftejp  due^  is  evident 
from  the  reading  pf  the  statute,  that  refers .  to  the  y.atje  .of 
interest;  so  if  a  cqi^itract  in  writing  callp  for  ^terest,. .failing 
to  specify  the  ratp  or  timp  oi.cprom^ncemeBtt,  ten.,per  cont 
follows  ja:£ter.  due;  buti  interest,  must,  in  wy  ^yent.be.  caljled 
for. 


'  • .  1 '  I  ' 


C.  R.  BeHsnap.,  and  J^irhpatricTf  &^  Stephens,  f w  APP^^ 
lants  in  reply :  '  , . 

I,  Kirkpatrick,  Stephens  .&  Belknap  aye  ,prope;r  parties. 
(Moak's  Van  Santvqrd's  !PL.68;  Orain  w/Aldrich^, 38 „Cf(l. 
514;  Cook  V.  Qensssee  Ins.  Co,j  8  How.  Pr.  $14,)  . 

IL  Plaintiffs  couhj  not  have  accepted  the  mon^y.paid  on 
the  twenty-nint^  of  Jijine,  jwitl^ont  acquiescing  in  the  condi- 
tion on  which  it  »was  pfiid^  and; abandoning  all  claim  to  if^ter- 
est  on  the  judgment  Defendant  migli^t  as  well,  hftve  kjept 
the  money  in  its.,  own  coffees;  for,  by  the  conditions  it -an- 
nexed, plaintiffs  were  preplu^eid  from  accepting,  or  touch- 
ing it.  Plaintiffs  refused  to  accept  it,  and,  therefore,  it  could 
not  operate  as  payment  to  them,  in  whole  or  in  part.  (7 
Wait's  Actions  and  Defenseis,  390,  391,  406  ;i7aK  v.  Solden, 
116  Mass.  172-  Cole  v.  Champiain  Ti  Co.,  26  Vt,.87;Toote 
v.iJon^,  29  Texas,  419.)  / 

By  the  Court,  Hawi-ey,  J. :  , 

On  the  thirteenth  day  of  December^  1876,  William  Solen, 
in  an  action  fov  damages,  for  personal  injuria  xepovered 
judgment  against  the  Virginia  and  Truckee  Railroad  Com- 
pany for  fifteen  thousand  dollars.  The  judgmie^t)  as  enteired, 
was  prepared  by  the  attorneys  for  Soleia^.  ^d  did;  BiOt  c^U  for 
toy  interest.  .-  ..j , 

On  the  twenty-fifth  day  of  February,  1878,  Solen  assigned 
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to  C.  H.  Belknap,  M.  Kirkpatrick,  and  James  Al  Stephens 
(his  attorneys),  one  half  of  said  judgiiient.' 

An  appeal  was  taken  by  the  Virginia  and  Ttnckee  Rail- 
road Coijapany  to  the  supreme  court,  and  the  judgment  was 
affirmed.  (13  Nev.  106.)  The  remittitur  from  the  supreme 
court  was  issued  June  22,  18t8. 

On  the  twenty-ninth  day  of  Juiie,  1878,  the  defendant 
paid  to  the  clerk  of  the  district  court,  ''as  and  for  the  use 
of  plaintiffs,  the  sum  of  fifteen  tho*ii5alid  two  hundred  and 
forty-four  dollars  and  sixty-five  cents,  in  gold  coin  of  the 
United  States,'^  which  payment  Was  intended  as  fiill  satis- 
faction of  said  judgment  and  costs,  and  was  the  full  amount 
of  said  judgment  and  costs,  exclusive  of  interest.  The 
plaintiffs  claimed  interest  on  the  judgment,  and  refused  to 
accept  the  amount  paid  in  by  defendant  in  satisfaction 
thereof. 

This  suit  was  instituted  July  1^  1.878,  upon  the  judgment 
to  recover  the  full  amount  therein  named,  with  interest 
thereon,  from  the  date  of  its  rendition.  The  cause  was  tried 
before  the  court,  without  a  ju'ry,  and,  upon  the  facts  pre- 
sented, the  court  rendered  judgment  for  defendant. 

It  was. decided  in  Solen  v.  F.  c6  T,  R.  R.  (?o./14  ^STev.  405, 
following  the  rulfe  announced  in  Hastings  v.  Johnson,  1  Nev. 
617,  "that  when  the  judgment  of  l5he  court  is  silent  as 
regard?  the  collection  of  interest,'  it  does  not  authorize  the 
issuance  of  an  execution  calling  for  interest"  Under  Ais 
rule,  if  a. party  claims  and  is  entitled  to  any  interest,  it 
should  be  inserted  in  the  judgment.  In  this  case  the  judg- 
ment, as  drawn  by  plaintiffs'  counsel,  did  "not  include  in- 
terest 

Xo  motion  was  thereafter  made  to  amend  the  jud^nent  in 
this  respect. 

This  suit  was'  not  oommene^d  until  after  the  defendant 
had  paid  into  court  the  full  amount  of  the  judgment  and 
costs. 

The  conolusions  of  law,  as  found  by  the  district  court,  nre, 
in  my  opinion,  correct 

The  plaintiffs  were  bound  by  the  judgment  as  entered. 


Ju]/,  1850.]       SoLSN  V.  V.  *  T.  Ji.  E.  Co.  317 


Opinion  of  Beatty,  C.  J.,  dissenting. 


The  defendant^  upon  the  pajon^nt  of  the  amount  called  for  in 
the  judgment,  had  the  right  to  have  the  judgment  satisfied. 

This  reault,  in  .my  opinion,  follows,  regardless  of  the  (juas- 
tion  whether ,  the  statute  authoriajea  interest  to  be  included 
in  judgments  founded  in  tort,,  or  not. 

The  iudgn^ent  of  the  district  court  is  affirmed, 

'  .  *      .  •     • 

BEiLTiy,  C.  J,,  dissenting: 

In  December,  18/76^  the  plainliffy  Solei),.  ui  ani  aet^n  for 
damages  for  injujtiea  to  hk  pexeob^  obtained  a  yardiot  ag^in^t 
the  defendant  for  fifteen  thousand  dollars 

TbeDBupon  the>  cleirk  of  the  eourt  en^terM .  and  ]*eaorded:  a 
judgment  in  liia  ^avor,  in  ;pr^oiae  ^iKcondaiMae  ^itbr.  tbi^  fonn. 
of  a  judgment  which  had  been  |»«pai!ed  avMii  furnished  by, 
one  oi  .fai&  attomneys.  The  jud^uenA  so-  ^mteted  waa  for 
fifte«L.thoiiaiiidl-d(diava)  and  thiBucosts.ol  tb0/,aftipn..ta^d.. 
at  one  Inxadiedj  imd  ^igjbbjHooue  <k!^liira*  •  -M  to,  int^ei^t  it  ,was  . 
silent,  •;•    '-     -'.'■  .•♦!  •(•'  .'''I  .'.i'  (I     ..     ,!.!    .   '     ..  •  .■  ..       .1 

The  defeikdbmi.iuiyiiigi. appealed!: from  tha,t , jiildgOM^ti  it 
was  finally  affinned^'by  this,  pourt '(ISi^lSTdr.  10.a)^  wd^rthe 
reiiutlitii9;fikdvki'tbeidi8tric4;oQii^  l&lfi.,/Oj^  the; 

tTenfy^niathof'  Jiine^i  andhefosife  Om.  b^i^iiOg..<4.  tbe.prj^ 
ent  suit,  the  defendant  paid  to  the  clerk  of  the  district  cgt^rtj . 
for  the.vseiofi  pladntiihr,  the* iuU  AnipuQjti:Qf[  the; original 
jadgmenty   wi^lb  /the   aconiisf/  »C00t«.  •   Ilw!  Was   t^nd^Tpd/. 
as  foU^pfajtmeatandl'B^tiafai^ioniQfrtha  juidgn^^nt,  but  the., 
pkinti&v  clBiminlg:  thatrther^  wete i entitled  to. ^i^teiieai;^  dep.. 
^Imi  ilhe  ieiider,  i  and  ^thesBuponf  conttnenq^  jtbis  a^ctlao,  tPi . 
I'ecoyer  theamonilt  o£:th6  original.  jndgm^t^t^^gQther/vvlth 
legal  interest  tiieoreoii  front  tbe.ldafe  o£rits  r^^n^jitjip^. '    Th^  , 
co-plaintiffs  of  Solen  are  assignees  of  a  portion  of  the  judg- 
ment upou^lnich  tlkb  salt  id.fonnd/ed^i  i  .1      .  •   r.  '  i  -•       ; 

The  eftuse'wiuiitmdd-iiLithe  tdietirietfi^urt,  ^ithd^tna. 31117.,' 
aiKi  judgmonf  /render^,  in*  )£ayoii  ^,  .tber  4ef e}id$M4«  >  vj^n  the  . 
giound:  thflitiibe;0¥igiifuil.;  jiuc^pnent'  in  ..favour  olSplen,  1  faal-^ 
ing  to(  Qpecl^y  inlidr^ ,  iww  ,^o|ft ;  ^tft^l^.  toi  \  d^i^w .  int|ere|Ut, 
ttui  3»fv.iully  paidj.^^aij^e^.^  4isfih^rgp4^,  ^:,^^,  pay-. 
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From  this  judgment,  and  from  an  orcjer  overruling  their 
motion  for  a  ne'^  trial,  the  plaintiffs  appeal. 

The  questions  which  have  been  princij5ally  discussed  by 
counsel,  and  which  are  of  Vital  importance  tb  the  decisionB 
of  the  cause,  are  the  following:   '       •    •       ' 

1.  Is  interest  allowable  upon  the  amoiint'of  the  jndgtaent 
recovered  in  an  action  ex  delicto  f 

2.  Can  an  action  upon  a  domiBstic  jtidgmeni  be  main- 
tained- in  this  state,  wten  tbdve  ia  qo  nedeslitj  for  bringing 
the  suitj  except  eaich  as  has  been  'Oeoasioned  by  the 'fault  of 
the  judgment  creditor  ?        ' 

'  The  first  of  these  questions  is  ddtermined  by  the  praper 
coni^uction  of  set^tione  '^  aitd'  aS'bf  iJieiCoooapiled  laxn^ 
which  tiead  as  follows:  »  ,  .  ' 

Sec.  32.  '^^When  there' is  nQ  express  contract  in  writing^ 
fixing  a  different  rate  of  int^re^^  interest,  shall  be  allowed 
at  the  rate  of  two  per  cent  per  annnok^  for  all  mbneya  after 
they  become  due  on  any  bond,  bill,  or  promissory  note^  or 
other  iuistrtiment  of  wrltin^^  <cai':any  judgmdat  •  recovered 
before  any  <?ourt  of*  this  terriftory,-f6r  ipiiieyrleiflt,  for  moneiy 
duie  oH  the  settlement  of  ladoeftmte  from  tMi  day:  oohi  wduck  the 
balance  is  ascertaii^ed,  and  for'moikey:reoeir^ed  to'thenee  of 
another.'*  '         <  -  »•  .'    *     .        , 

S^.  33.  ^^!f^arti«9  may  agree  in  waiting  ifoi^tho^  payment 
of  any  rate  of  interest  whatever^: on-  money  idue,  or  to  be- 
come due,  on  any.  contract'  Any  jadgment'  rendered  on 
such  contraiTt,  ^hall  eonform^  thereto^  and  rdiali  bear  tbe 
interei^t  agr^^  upon  lyf  the  pantied,  iand.nvhdeh  ^sliall  be 
specified  in  the  judgment ;  provided,  only  the  amount  of  the 
original  daitti''ot  demand  shall  diaiR  ietoreit  after  jud^ 
ment."  "'     ■''  '   *' "     !  '    •     -  •  ■'■   ■  •  -  -•"  .  •'  *  •  ^^  '«    -  /  ' 

Counsel  for  respondeni  dontends  that  tlie  'ivbtrds, -^'qn  any 
judgment  teeorded  inanyc^nirtdA  thisiteraritoiy"  (see.  89), 
ar6  'qtialified'  > and'  rekraincld  by '  thet <Iaiigarige * whieh .  f ollows, 
and  that^  T^itli  the  ex^c^ption^erf  thci'^sMS' prdirided' for  in 
section*  93,  no*  judgment  '#ill  *ea^'4nfei^t,^'tinlm'lt  is  i^ 
coV^i^ed'^^r'  nioixey  l^ii'K,  temeir'diie';'bn«'th«  seHlenfent  of 
accounts/"  or  ^%^  Woh^y^'i^elVedW^tHtf  use' of  andtber.^' 
He  claims  this  construction  not  only  upon  the  ground  that 
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sneh  is  the;  ikfittufal'  import  <Kf  the  Isingiiftge  €xf  the  atatitte, 
but  beeirase'it  had'  been.  4o:ooiidtruedi  Iqiy  •,  the  supreme 
couH  of  GaUf ornim:  ictag  :be£dte  its  udopbiozii  <ih  tfaos  state. 

Tbe>  Oalxfonuk  case^  tvhloh  is  relied  Tzpdnin  eoppqrt  <Kf 
the  latter  pit^oisitioiiy  is'  Oabom  ix  Mendrkka^n,  &  Cdl.:  31» 
But,  BsB  was  pointed  ^eut  in  the  later  case  :oi>Piyrhe  v.  'Ca- 
mfherv  91  Id.  471,  the  head  iiote  t9<  Oelorm  yfi-Hendrickeon 
16  net  a  eoi¥ebit 'ByHbbue  <d  the  deeisloiu  It  w^  notde* 
cided  that^he  j^n^gxaettt  therein  hero  m  inieffes^  after  ren- 
ditieai,  hut  merely  that  the  demand  ixl  ^suh*  bore  no  is^ 
terest  before  judgment.  The  qiiiefifcion  heit^  involved,  doea 
not  seem  to  hatve  rUen^  m  Oalifornia  before  onr  fid6p- 
tk>a  of  her  statute;  bat  since. that  time  it  had  fre(fuently 
been  decided  by  the  snpiwme  «of|H-t  of  that*  abate,  that  all 
judgments — ^in  actions  ei  delieio  ais  well  as  in  actions  ejo  ctm^ 
tradu — drirw  jlegftl'  interest^*  unkes.  a-  dxSe^nt fiaite>  is  theirbin 
specified^  '(S«e  »1  Oa}.  460;  34  Id.. 246;  36  Idi  54ft;  44  Id.. 
366;  45^ Id.  l«8;4d  Id;  «>4,  MOu)  •     w. 

Aoeordifii^-  'to  i  tbedei'debieiotB, ;  the  rnvotcds  /'on.  1  any  .  jnd^ 
ment,"  etc,  are  to  be  read  in  connection  with  the:  language* 
which  precedea^thism'^^^^najciing  tbisi  the  sense  ctf  that  position 
of  thef'Seotioil>t  •  '■  ■  ■  •"  •■•  •••    '•■  •-'.'   ••:  '.■.». 

^Interest ^  sbarH^  be'ailowied  'at'^^ihe  irate/' of  teoi  peir  otat 
per  amium"iFor  all 'moneyaiaftferr  they beeomis  :due  on-any' 
bond,''  '(for  ail  lAorieys .  after,  they*  beeoitie  •  d»e):,  "on .  any 
judgtient/'' et6.  '-'-J'  i    '''".'     •"  '  ■ '.  -'i   •   '•:•'■::   ..    .    .    • 

IndepeadeAt  «0f'ii)l  Mnsiderattons  of  {kolicy;  jusliee^  and 
eon^fitenef,  this'  readilig>  is^  wiei  think,  quite'  ae  niatural  aa 
liiat  contended  iht  by  respondent..  Butit  isrstiroiDgly  conr. 
finned  by  such  considerations.  There  isi  no.  sort : of  reason: 
wiry  a  l^^gnjaat-^^hieh'iinevaryiiniJtaiiedds  segardidd  as  a 
eontraat  of  the  very  •  highest  <afalaracter,<impoi.iQg  Bn;.obliga^* 
tion,  asid- importing^ a  promise  to:; pay > a  liqnid£lte(|[  sutU'r— 
should  net'  'drawi'' interest  kt  the  rate' allotted :  upan; other 
liquidated  deteandbi/^  Jl,  ther^ore^  /we  were  wixthoutpiiede^ 
doit^to  guide  us, 'w^ -i^hoDld  bei 'iixdinedi  to  iooiriistraa  this 
sUtnle  as  if  ltas^<b6e&*«()iiL^ttted>  inv  OaliifiamiiJEi,  'aiLdioonsei. 
quendy,  we  can  havein»>  hesitation 'ixi^'f^lkwi^itBe  repeated' 
dM^ien^'of  thef  sUt^tfetn^  cottH  of  {kai-state.': 


.  t  :      (     . } 
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Having  thus  reached,  the  cooiclusioa  that  Solen  was  enti- 
tled to  have  a  judgment  bearing  interest  at  the  legal  rate 
entered  in  the  iormer  aetion,  the  next •  question  is:  What 
consequences  follow  from  the  act  of  his.  attorney  in- having 
a  judgment  esitered  which  was  silent  as  to  interest  I 

One  consequence, .  undoubtedly^  was,  that  he  could  not 
issue  execution  for  intei^st  Siioh  wa^  the  deci^ioi^  of  this 
court  in  Hastings  v.  Johnson,  1  Nev.  613,  and  .that  deciaion, 
settling  a  question  of  practice^  we  luive  lelt  cotkstarainQd  to 
follow,  without  refeirence.  to  its  conre^tn^s .  as.  an  K>r.i^nal 
proposition*     ( 14  Nev.  405. ) 

It  must  be  regarded,  therefore^  as  the  settled .  dootsine  of 
this  oourt,  that  ho  execution  can  issue,  for  interest  upon  a 
judgment  which  fails  to  specify  upon  what  porti<>n  thereof 
and  at  what  rate:  interest  is  collectible.         ... 

This  doctrine,  however,  and  the  aground  npon  which  it 
rests-^the  old  familiar  maxim,  tbsft  the  execution  must  fol> 
low  the  judgment — are  entirely  insufficiantto:  sudtain  the 
inference  that  judgments  of.  the-^hatraoter.'deacrybedtdo  not 
bear  interest.    '  <  '-  .     .«     i        .   :  ,.     •  ' . 

The  right  to  •collect. inteirestihiT:  ex^cmtlonr  is.  of  raeent 
statutory  origin.  Before  the  enactment  of  statuAes  expressly 
conferring  the  right,  it  was  always  held  thht., interest  cOnld 
not  be < levied  by  execution,,  beeause^  and  only. beiMUPe,  tlie 
e^oution  must  foUow  the^  judgmeoit.  At-the'same  time  the 
recovery  of  interest  in  actions  upon  judgments- >W9a  ahnost 
universally  allowed^  and,  indeed^  the  'rocOvseirj'^  o£  intei^t 
seems  to  have  been-  one  of  the  prinoipid  neaaobs  lor  bring-, 
ing  suits  upon  judgmetikts,. in  oases  where  -the  time  for  issu- 
ing execution  had  not  passed.    . 

>  If,  thereficKce,  it  be  tcue,  asicoundel.for  appellants.: ofin- 
tends,  that  A- judgment  ereditor  has  tan  ahsoliite  r^t  to 
sue'  his  judgment  over .^gain  at  his  ownrpi^asui^e,  there  is 
n!0'< Warrant  for  the  condnaidDi  ol  the:  distrioti. court,  th$t  the 
original  judgment  in  favoir  of  .^SdIqul;  agaitost Jh^.  (}eleil4|int 
drel^  no  inteireat,  for  thatitber  samc^  was  xv9t  ^apeoified  therein, 
and  for  that  the  attorneys  ol  aatd  nBoJen  wtiivi^  i^ie  sam^  hj 
theform  of  judgm^t  bythem.  ppepaired.."  ..        ... 

There  is  no  pretense: that. there  was  ^aify.  actual  inlreottion 
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upon  the  part  of  Solen  or  his  attorneys  to  waiv6  the  right 
to  collect  interest  on  the  amount  of  his  original  judgment. 
The  conclusion  that  there  was  a  waiver  rests  solely  upon  the 
argument  tiat  every  man  is-  pkesitoed  to  intend  the  neces- 
sary consequenoes  of  his  voluntary  acts,  and.  that  the 
Deoessaiy  consequenee  of  entering'  judgment  without  speci- 
fying interest  therein,  is  to  deprive  the  judgment  creditot 
of  the  only  means  of  collecting  it — i.  e.^  by  execution  on  the 
jttdgmeiat.  If  these  premifles  were  adiiiitted,  the  conclu- 
sion would  undoubtedly  folloWj  thatt  Solen- waived  his  right 
to  collect  interest.  But  they  are  not  admitted.  On  the 
contrary,  the  appelknts  inBist  tba^  the  right  to  sue  on  a 
judgment  is  a  remedy  always -'boncurretit  with  the  right  to 
issue  execution  thepeon,  anid  t&ftt  it  may  be  resortied  to  at 
the  mere  pleasure  of  thfe  / jtrfgmettt  creditor,  as  often  as  he 
chooses,  and  without-  the  allegation' ^Or ''.proof  of  any  circum- 
stanee  tending  to  show  that  an  oxetiuticwk  would' be  ineffect- 
ive. In  opposition^ 'tc»  this  view,  and' in  support  of  the 
conclusions  of  the  digtrist  court,  co^rasel  for  respondent 
contends  that  the  right  to  sue  upon  a  jtidgment,  if  it  exisrtis 
at  all  under  our  cod^-of']praetice,  is  confined  to  those  cases 
in  which  a^  nee^issity  thei^efor  has  arisett^lvfthout  the  fault  of 
the  judgment  creditor.  • -•'    >  :   -i       i    • 

It  is  assumed,  in  ftup^ort*  of^  thJe  ^ropositlM,  tlifft  at 
oonunon  la^  the  right  toisueuponft  Jttdgment  was  a  quali- 
fied right,  not  exercisable  «t  the'0|ition  ti  the  credit6r,'  W 
only  in  those  cases^  iii  which' 'Ort[inai<y' process  for  the  en- 
foreement'  jof  thd  judgment  hhd '  ceased  *o  be  available  oi* 
was  insufficient  tb  give  ili  full  effect*'  » Audit,  is  argued  that, 
althou^.a  suit  wae  fohrnferjy'toaifltainible'tipon  a* 'judgment 
for  the  ptirpose  of  collecting  interest,  though :  the  tirne  for 
issuing  execution!  hid  no*  expired,'  the  'Statute  of  this  ^stfate, 
in  giving  the 'power  to*V5ollebt:  i^tw^est  by  exe<iution5  has 
done  away  with  the '  necessity,  and^  consequently  ^ith  the 
right,  of  ailing. for  that  ptirpose;  inVi  that  thb 'design  of  the 
statute,  to.  supersede 'the. -r^fmledy  by'^suit^  caimot  be  frus- 
trated by  the  act  df.  the  party  ill  .entetiiag 'his  j'udgmerit  so 
defectively,  that .  an  .exeeutaon  fori  infferest :  caii'  not  issue 
thereon.  :  ■ »  :  -w    :;  •  •  ■  ''•"••^  ,).'"«i   »«l ?  .•.'"•• ^     ^ 
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.  Whatever  force  there  vmj  b0:in  this  argument,. manifestly 
depends,  upon  the  iCorreotnese  of;  the  asBumption  upon 
which  it  ia  fpunded^.        ,.:..'.. 

If  it  is  not  correct,  and  if,,  on  the  rcontrary,  an  action  on 
a  judgment  was  maintainable  at  eomioon  law  sb  a  matter  of 
course,  then  there  wou^  seem  to  be  .no.  rea&on  why  these 
plaintiffs  should  not  recover  according  to-  the  prayer  of  their 
complaint. 

This,  then,  is  th^  question  to  be  decided:  Did  an  action 
on  a  judgment  lie  as  a  mtttter  of  course  at  common  Imw? 

There  is  some  conflict  in  the  decisions  of  the  courts  of 
the  United  St^t^  oi|Lr  thiis  poiiit^  but::thb  deeided  weight  of 
judicial  opinion  is  in.  the  ^Lffirniiitive. 

Mr.  Fr^een^an,  in  his  wcrrk  oi»  judgments  (sec;  483),  has 
referred. to  m<>st  of,  tb^  jOiMes  in  which  it  has  been  directly 
adjudicated,  and  theyfunquesticmably  sustain  hia  statement, 
that  ^^at  common  jlaw  a  party  has  a.  right  of  action  upon 
his  judgment  as  ^on.' as  it  is  reco"s^ered«  This  right  is  not 
barred  npr  suspended  by.  the.  issuing  of  ah  exeoution;  nor 
hecause,  from  having  the.  righib  to  take  out  exeoution,  the 
plaintiffs'  ajction.seepas -to  be  unnecf 68a<tyv" 

In  addition ,  to  th^ ,  cases .  e&ted  hy  -  Mr.  Freeman,  I  call 
attention  to  the  following: 

. ,  In  Heq4hy  y.  Ropeyj,  ^  Qhiq,.  5^,  the  coUrt  aay :  "It  is  one 
of  the  first  principles  we.  learn  -in  relation  to*  the  action  of 
debt^  that  Jt  may  be  sustained  on  a  record  of  judgment,  and 
when  the  judgment  is  obtained)  and  the  record  made  up, 
the  right  of  action  is.a^mplete-  *  *  *  The  right  to  issue 
exeoutiQU  on  a  judgixi^nt,  is  a  remedy  outnulatory  only ;  and  I 
know  of  no  l^w  whSch  Would  deny  to  :the -party  a  right  of  ac- 
tion.on  the  ji^dgmtet,:  if  he  chose  tbat  remedy^  because  he 
could  ipsue  executipn/'  To  the.  aame  effect  are  Davidson  v. 
^efidke^r,  21  Ind,  334;,  and :  Gt^o/fcow^e  v.  Smiih,  3  Scam. 
i>41.  (See  also  Sco^eW  v»  White,  2d  Vermont,  330;  Tarbell 
v.:  D/owfi$r yjd.  .339:;  QUirk  vv  Qo^diunn^  14  Mass.  237; 
Thornson  v.  Lee  Countffi  23  Iowa,  310;  Kloek  v,  Rahinson, 
<22  :Wend-  .157 ;  O'Ntal  fr.  Kitiridge,,^  Allen,  470^;  Linion  v. 
i?aitf€y,.au  MasaT*;  WUsoak.y,.  Hmifidd,  121  Id  561.) 

In  Connecticut,  the  point  had  been  decided  both  ways  in 


// 
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the  superior  courts'  a3id  wheoa^  in  18^2,  it  came  bdEore  the 
supreme  court  of  that  state,  it  underwent  |i  very  thorough 
discussion.  The  whole  ct^urt  agreed  that  at  common  law 
an  unqualified  right  to  due  on  a  judgment  followed  neces- 
sarily from  the  implied  pnomise  of  the  debtor  to  pay  it,  and 
it  was  held  that  the  common  law  rule  was  in  forc^  in  that 
state.  On  ih^  latter  point,  otne.  justice  dissented,  hut  t^hi^ 
circumstance  onlj  gives  additional  weight  to  the  unanimous 
(pinion  of  the- court,  on  the  principal  question.  (See 
Demson  v.  WilliamSy  4  Cbnn,  402. ) 

In  opposition  to  this  strong  current  of  authority,  I  find  a 
diciwn  of  the  enpren^e  eourt  cf  'Alabama  (  White  v.  Hadnot, 
1  Porter,  419),  which  was  in  effect  repudiated  by  the  de^ 
ciaion  in  a  later.caae  {Kingaland  v,  Farfest,  18  Ala.  619),  a 
deeisien  of  the  supreme  court  of  South  Carolina  (Lee  v. 
Qiks,  1  Bailfey,  449),  in  which  an  atteonpt  W48  made  to  show 
that,  at  oommonlaw,  suit  up^m  a  judgment  was  lonly  flowed 
after  the  expiration,  of  the  year  and  a  day  vifithin  whidi 
execution  could  be  issued, (-and;  a  decisipnof  the, supreme 
court  of  Oregoh  {PUzer  v,  Biifi$ell,4:Oregonf  124),  in.  which 
an  opinion,  mistflkenly  atjtribut^d  ^  Baron  Comyn,  is  ,ina4e 
the  grouTud  of  an^  inf ^enoey  thajb^thetracjtjon  at  ci^mmon  law 
was  allowed  only  as  a  means-  of  codlecjbing  interest  .  A  re- 
ference to  the  English  cases,  and  ,text^writ^9  cited  in  these^ 
opiniona,  will^  Ifthi9k,'8hQW.'TOTyvclearly  tjwit  tiiey  give  no 
conntlBnance  to  the  d^triniey  that  .the  right  to  sue  on  a  judg- 
ment was  subject  to  any  sort  of  condition  or  qualifiQation^ 
The  :rigfat  (osue,  .and' the  neces^^  for  auing,  are  tfwo,  '^ry 
distiiiet'  things,  and  the  absence  o£  the  latter  by  no  ox^eai^^ 
implies  the  absence  of  the  former.  In  respect  to  judg- 
ments the  theory  of  the  law  waa,  that  they  .impl^04  ^ 
proi^ise  on  the  part  of  the  debtor,  to  pay,  and  from  that 
theory  the  right  of  action  necessarily  followed.  But  the 
right  was  not  often  ^ercised,  except  when  other  means 
proved  ineffective. 

By  referenccto  the  cases  above  citeil,  however,  it  will  ap- 
pear  that;  i^  this .  couij^try  actions  have  been  fre^quently 
brought  pn,  JM^gmepiA  wher^  tl^e,re:  was  no  nec^^sity  folr 
bringing  ihe^  ^n^  undoUjbteflly  tl}e.;3J(n;ijB  thin^.must  hay# 


324  SoLEN  V.  V.  &  T.  R.  R  Co.  [Sup.  CL 


Opinion  of  Leonard,  J.,  concurring. 


happened  frequently  in  England.  Still,  no  English  case  has 
been  found  in  which  the  right  to  maintain  the  action  was 
denied  on  any  such  ground,  and  the  English  text-writers 
(Selwyn,  Tidd,  Chitty)  all  say  without  qualification  that  the 
action  of  debt  lies  upon  a  judgment  To  this  it  might  be 
answered,  that  in  England  the  necessity  always  existed  in 
order  to  collect  interest  on  the  judgpaent;  and  the  answer 
would  be  sufficient  if  it  were  not  for  the  fact  that  actions  on 
judgments  were  frequently  maintained  in  England  in  oases 
in  which  no  interest  was  recoverable.  (See  cases  cited  by 
Judge  Cowen  in  Kloeh  v.  Robinson,  32  Wend.  Ift2.) 

Upon  the  great  weight  of  authority,  I  think,  it  must  be 
held  that  the  right  to  sue  upon  a  judgment  was  absolute  at 
common  law;  and  that  the  common  law mle  prevails  in  this 
state  I  do  not  understand  counsel  to  make  any  serious  quea* 
tion.  The  proposition  is  conceded  in  PUzer  y,  Rtissel,  supra, 
that  the  creation  of  a  new  remedy  for  a  private  grievance 
(as  the  right  to  issu^  eKecution  for  interest)  does  not  by 
implication  abolish  an  existing  right  of  action  (p.  120)^  and 
it  is  not  prelended  that'  the  common  law  right,,  whatever  it 
was,  has  been  expressly  legislated  upon  in  this  state. 

That  the  right  to  sue,'  instead  of  issuing  execution  on  a 
judgment,  is  capable  of  being  abused  for  purposes  of  op- 
pression,  is  certainly  true,  and  so  is  it  true  of  other  kinds  of 
actions,  and  notably  so  of  attachments,  but  the  remedy  for 
stich  abuses  lied  with  the  legislature^  and  not  with  the 
courts.  •'  

For  these  reasolis,  I  think  the  judgment  and  order  ap- 
ipealed  from  should  be  reversed,  and  the  duise  remanded* 

liEOTTABD^  J.,  concurriiig: 

J  fully  agree  with  the  reasoning  and  concTusidii  of  Chief 
Justice  Beatty  upon  the  first  question  discussed  in  his  opin- 
ion, that  is  to  say,  Solen  was  entitled  to  have  judgment 
entered  in  his  favor  in  the  first  action,  specifying  that  the 
amount  of  damages  recovered  should  bear  interest  until 
paid,  at  the  rate  of  ten  per  cent,  per  annum.  And  although, 
in  my  opinion,  the  decision  in  Hastings  v.  Johnson,  1  Ne^v. 
1813,  was  wrong,  still  it  must  bfe  tegafdeA  as  the  settled  law 
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of  this  state,  and  it  follows  therefore,  that  interest  can 
not  be  collected  by  execution  upon  the  original  judgment. 
I  also  agree  that  the  only  consequence  of  Solon's  failure  to 
insert  a  direction  for  interest,  in  ihe  judgment  in  the  first 
action  is^  that  he  waa  thereby  deprived  of  the  right  to,  collect 
it  by  execution ;  and  further,  that  thereby  he  deprived  him? 
^If  of  the  right  to  claim  that  this  action  is  necessary  in 
order  that  he  may  receive  interest  If  it  is  true,  under  the 
law  and  the  facts  disclosed,  that  he  could  have  maintained 
an  action  upon  the  original  judgment,  and  recovered  judg^ 
ment  thereon  with  interest,  if  a  direction  for  interest  had 
been  inserted,  then  he  can  do  so  now,  although  the  original 
judgment  ia  silent  as  to  interest, 

There  is  also. no  room  for  doubt  tl^at,  at  common  law, 
when  intei?edt  was  recoverable  only  by  an  action  x^pon  the 
jadgment,  a:  party  had  a  right  to  an  actioia  upon  his  judg- 
ment, although  he  could  have  had  execution  for  the  collection 
of  the  principal  sum*  And  I  think,  from  the  weight  and 
number  of  authorities^  that  he  had  such  right  mthin,  as  well 
as  after ^  a  year  aiidia  day  from  the  date  of  his  judgment,  dur- 
ing which  period .  execution  for  the  collection  of  the  judg: 
ment,  without  interest,  could  have  been  issued  a^d  enforced. 

I  am  aware,  too,  that  in  many  states  it  haa  been,  and  ia 
held^  that  the  common  law  right  of  action  upoQ  judgments 
continues,  notwithstanding  no  necessity  exists  therefor,  and 
although  the  judgment  creditor  acquires  no  rights  or  bene- 
fits thereby  which  h©  caimot  have  and  enforce  by  the  issu- 
ance of  an  execution.  I  can  not  subscribe  to  that  doctrine 
unless  the  law  compels  me  to  do  so.  I  think,  under  our 
statute,  that  all  actions  upon  judgments,  except  for  good 
cause,  are  vexatious,  oppressive,  and  useless.  They  should 
not  therefore,  be  entertain^  by  courts,  unless  the  law  is 
plainly  written  that  they  may  be. 

It  is  true,  that  at  cwmmon  law,  actions  upon  judgments 
in  personal  actions  were  maintainable,  as  a  matter  of  course, 
but  it  is  just  as  true  that  a  good  reason  always  existed  there- 
for. A  judgment  creditor  was  always  entitled  to  claim 
interest  in  an  action  upon  a  domestic  judgment  at  least, 
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and  it  was  competent  to  the  juty  to  allow  it  as  damages  to 
the  amount  dne. 

The  reason  mentioiied  for  permitting  the  action  at  com- 
mon law  has  been  removed  by  statute,*  and  here,  no  reason 
exists  why  it  should  now  be  allowed  as  a  matter  of  course, 
nor  is  any  sugg'ested,  except  that  at  comtiibn  law  the  action 
was  maintainable,  and  that  the  same  rule  and  right  con- 
tinue in  this  state. 

If  it  is  true  that,  the  common  law  rute  had  it&  brigiii  and 
justification  in  necessity,  which  was  that,  without  it,  judg- 
ment creditors  could  not  otherwise  recover  theiT*  rights, 
then  I  can  not  hold  that  the  action  may  be  maintained  in 
this  state  except  in  those  cases,'  whete,  without  his  fault, 
the  creditor,  by  an-  action,  can  avail  himself  of  sotae  benefit 
to  which  he  is  'entitled,  but  which  he  can  tidthAv©  bv  exe- 
cution  upon  the  judgment  already  obtained'  and  in  force.  It 
seems  to  me  that  to  hold  otherwise  is  going  bey«ad-  the 
common  law.  And,  outside  of  authority,  I  am  int pressed 
with  the  thought  that,  a  law  which  deprived  its  force  and 
authority  from  the  universal  consent  and  imillemorial  prao- 
tii3e'  of  a  just  arid  intelligent  peoplej  the  evidence  of  which 
depends^  upon  the  general  practice  and  judicial  adjudications 
of  courts,  must  have  been  based  npon  just  prineiples,  and 
designed  for  some-  benefit ;  and  that  naturally,  whatever  be- 
came a  part  of  that  law  was  demanded  by  the  neoessities 
and  well-being  of  the  people  as  they  were  then  situated. 

"A  great  portion  of  the  rules  and  maxims  which  consti- 
tute the  immense  code  of  the  common  law  grew  into  use  by 
gradual  adoption,  and  received  from  time  to  time  the  sanfv 
tion  of  the  courts  of  justice,  without  any  legislative  act  or 
interference.  It  was  the  application  of  the  dictates  of 
natural  justice  and  of  cultivated  reason  to  particular  cases. 
In  the  just  language  of  Sir  Matthew  Hale,. the  common  law 
of  England  is  ^not  the  product  of  the  wisdom  of  some  one 
man  or  society  of  men  in  any  one  age,  but  of  the  wisdk>niy 
counsel,  experience,  and  observation  of  many  ages  of  wise 
and  observing  men.' ''     (1  Kent's  Com.  471.) 

]N'ow,  the  reason  for  permitting  the  bringing  of  actions, 
for  supplying  remedies,  has  always  been  the  same.     Under 
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the  oommon  lav^  Ji'^as^andsimderiBtatates  it  has. been  and 
is,  to  enable  tb<^  •  plaintiff,  through  the  courts^  , to  obuin 
something  to  which  •  he^  shdws  .himsolii  entitled^  but  whidi 
the  defendant  withholds  from  him^  otx  to  which  he  denies 
plaintiff's  all^d  right;  something  whidti  he  haa  AOt  when 
the  action  i&  coounenced^  and  which  the  court  oaii:give«  It 
is  preposterous  tb  ask  a  ooart  to  award  the  same  thing  oyer 
and  aver  again;  still  that  is  just  whatsit  is  said  may  be  de- 
manded as  ft  rights  bebayse^  at  common  law,  judgment  ci^ed- 
itors  oould  instiJtute  fresh  actions  so.lcmg  as  their  ju(^men.ts 
remained  unp.titisfied«  Ho  plain tifi  should .  be  permitted  to 
occii|)y  the  time  of  tjie  dourt^  unJess  withLa-.show  of  ri^t,  he 
can,  at  least,  claim  relief  which  he  has  not  when  the  actioiii 
is  brought.  It  would  be  no*  mone*  senseless.  or>  ysQ^^d/ to 
permit  repeated  ac^na.i^poii  jiudgmentsr  in  ejeetment^.tban 
is  the  rule  clainoied  in  i this  ease  in^elation.to  money  judg- 
ments. ■  •  '  ..  •'-.•■  .  ..  ■  . 
Under  our  statute,  a  pafty  reixmsiiingn judgment  for  afcxy 
smn,  may,  by  execution, 'ooUeet  the  camount  .awarded,  with 
interest  and  costs;  and  he  can  do-  no  more  at  any.timi^,  :^o. 
matter  how  many  actiima  he  may  'brings  neir  ioasb.he  at  lap); 
enforce  payment  or  Aatis^aetion  except  by;.exifewutigin.  What 
he  may  do  at  first  he  must  da  at  last  Why  should  a  party 
be  allowed  thus  to  fritter  away  the.  time  of.  a  tourt  ?  ■.  Why 
should  he  be  permitted  thus  to  torment  an  unfortunate, 
debtor?  He  says  to  the  ooiirt:  ."I  now  havf?..all  the  relief 
lean  possibly  get  under  the  law;  I  have  a  judgn^ent  for  all 
that  is  due,  which  I  can  collect  with  interest  and  costs  out 
of  the  debtor's  property,  and  I  can  be  no  better  off  if  I  get 
another  judgment  like  the  one  I  now  have;. still,  I  demand 
that  the  judgment  be  repeated  as.  often  as;it  suits  my  caprice 
or  vengeance  to  hare  it  done,  until  the.judgmient  is  paid." 
Aside  from  the  common  law  rule  as  it  is  claimed,  to  be,  it 
would  not  be  urged,  except  under  a  statute,  th^t  such  prac- 
tice would  be  upheld.  Courts  w<^uW  not  thus  occupy^  their 
time,  and  they  would  not  pemoiit  trib^n^  instituted  for  the 
purpose  of  protection  to.  becpme.jnstruinents  of,  oppression. 
They,  would. . say  to. .  ju<^9iai?t,, ^editors .  .<?laiming  ^no,  ^  addi- 
tional relief:     "You  have  received  every  right  and  benefit 
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that  the  law  can  give  yau^-iU  the  relief  that  you  can  daim 
or  now  ask;  if  you  can  not  collect  your  money  now,  neither 
can  you  after  receiving  anew  what  you  already  have,  and 
we  will  not  entertain  your  action/'-  It  has  been  said  that 
the  debtor  may  satisfy  the  judgment,  aJid  thu«  save  himself 
further  annoyance  and  expense.  That  is  not  a  sufficient 
answer.  So  far  as  courts  are  concerned,  it  is  no  answer; 
and  as  to  the  debtors,  it  may  be  replied,  that  if  they  have 
property  subject  to  execution,  it  may  be  seized  *nd  sold  in 
satisfaction  of  the  first  judgment  as  well  as  the  last,  and  if 
they  have  it  not,  it  is  wrong  and  inhuman  to  further  increase 
burdens  M^ch  are  already  beyond  the  power  of  debtors  to 
bear. 

What  has  been  said  concerning  the  impropriety  of  per- 
mitting repeated  actions  upon  judgments  independently  of 
the  common  law,  waft  equally  true  iinder  that  law,  if  it  is 
certain,  as  claimed,  that  they  were  allowed,  simply  because 
judgments  were  the  highest  evidence  of .  indebtedness^  and 
not  because,  thereby,  some  additional  right  could  be  given 
and  acquired;  that  is  to  say,,  under  the  common  law,  the 
creditor  named  in  a  domestic  judgment,  in  a  personal  ac- 
tion, for  a  year  and  a  day  subsequent  to  its  date,  oould 
acquire  by  execution  on  the  first  judgment,  all  the  benefits 
that  he  could  haVe  at*  any  time  by  other  actions,  except 
interest  subsequent  to  the  date  of  rendition;  that  had  to  be 
recovered  by  an  action  id  the  form  of  damages  for  deten- 
tion, or  not  at  all;  and  if  the  reason  for  the  rule  allowing 
actions  like  this,  was  not  that,  thereby,  the  creditor  might  re- 
cover- what  he  was  eaititled  to  receive,  and  what  he  coruld 
not  otherwise  obtain,  then  the  common  law  rule — always 
regarded  as  harsh  afid  oppressive — was  established  for  no 
better  reason  than  exists  here  for  its  continuance. 

The  foregoing  is  not  said  for  the  purpose  of  justifying 
any  departure  from  the  coilimon  law  as  it  was  in  fact,  and 
as  it  is  in  this  state,  when  considered  in  connection  with 
our  statutes  in  relation  to  the  collection  of  interest  upon 
judgments;  but  to  show  the  improbability  of  the  estaUiak- 
ment  of  a  rule  allowing  actionis  like  this,  except  in  cases 
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where  some  further  rights  not  obtainable  under  the  first 
judgment,  might  be  acquired  thereby. 

As  before  intimated,  there  was  a  good  reason  why  actions 
upon  domestic  judgments  were  piermitted  at  common  law, 
as  a  matter  of  course,  and  why  they  were  necessary ;  which 
was  that,  in  an  action  upon  the  judgment,  interest  was 
always  claimable ;  and  generally,  if  not-  always^  it  was  col- 
lective as  damages,  and  in  no  other,  way.  And  if  it  is 
true  dutt,  there  were  caseer.^here  intearestwas  not  allowed, 
finally,  as  damages  inaetions  at  law  upon  domestic  judg- 
ments— ^although  I  am  unable  to 'find  th^n^-nstill  it  is  suf- 
ficient to  sustain  the  position!  am  endeai^<pring  to.  establish, 
that  interest  was  ahoaye'  climneble,  .since,  the  general  rule 
was,  that  upon  such  judgments^  interest  could  be  i^ecovered, 
and  there  was  no  established  rale*  that  it  could  not  be  col- 
lected, except  in  eases  where  the  original  debt  carried  in- 
terest.' -.     ;      ,        . 

But  let  us  consult  authorities.  In  the  first  place,  by  the 
only  iorm  given  by  Mr.  Chitty  for.  aodeeliar&tion  in. debt 
upon  a  judgihent,  the  pleader  is  .lequired  to  >  'insert  a  -de- 
mand for  damages  sufficient  to  borer  interest'^  (2  Chitty  on 
Plead.  483.)  mi  .:..:, 

In  Stewart  r.  Petetsoni's  E^e(Aitor8;'Q3  ^Pa.-  St  231,  the 
court 'said:  '^  At  common  la^,  where  a  piarty  had  recovered 
a  jndgnfent  in  a  personal  action,  arid  suffered  a  year  and  a 
day  to  elapse  without  taking  out  execution,  he  was  driven, 
in  order  to  reap  the  fruits  of  it,  to  a  new  action  of  debt 
upon  the  judgment.  ■  The  statute  of  Westminster  -2,  18  Edw. 
L,  St.  1,  c.  45,  first  gave  a  writ  of  scire  facias  in  such  a  case, 
as  was  the  law  previously  in  real  actions.  -  *    *    * 

The  right  to  resort  to  the  former  iadbion  still  remained, 
and  it  seems  to  be  the  settled  ^doctrine,  that  it  might  be  main- 
tained as  well  within  the  yearns  afterwards  j  so  that,  even 
though  the  party  might  issue  execution,  he  cbiild  still  sue 
an  original  in  dtebt.'^  -^  ;  *  .  *(  Citing  English  and  Ameri- 
can authorities.)  ^'It-is  niot  valid  objection /to  the  action, 
diat  at  the  time  it  was  eomm^poced,.  the  plaintiff, could  have 
proceeded  by  execution  upon  the  original  judgment"  (Cit- 
ing sev^al  Ameribaii  t^0^)     • 
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"The  reason  for  ihie  was,  that  at;  common  law,  the  plaiiD- 
tiff  could  have  executicn  only  for  the  amount  of  the  judg- 
ment without  interest.  In  order  to  recover  that,  he  must 
resort  to  a  new  action.  Hence  our  Act  of  1700  (1  Smith's 
Laws,  7)  provided. that^  'lawful- interest. shall  be  allowed  to 
the  creditor  for  the  sum  or  value  he  obtained  judgment  for, 
from  the  time  the  said  judgment  was  obtained  till  the  time 
of  sale,  or  till  satisfaction  be  made*'  There  exists  no  rea- 
son why  the  same  rule,  which,  as  we  have  seen,  obtains  in 
actions  of  debt  on  judgment,  should  hot  apply  to  proceed- 
ings by  scire  facias,  "which  have  so. completely  and  so  prop- 
erly takjen  their  places  in  this  state.  Indeed,  a  scire  facias, 
on  a  judgment  has,  with  Us,  all  the  qualities  and  incidents 
of  an  action.  '  The  judgment  in  it  is  quod  recuperet,  not  as 
elsewhere,  merely  an  award  of  execution.  *  *  *  It 
bears  interest  on  the  whole  amount  recovered,  including 
interest  on  the  original  judgment,  while  in  England,  on  the 
contrary,  in  a  scire  facias,  no  damages  are  recoverable,  fend 
of  course,  no  interest.  ^  *  .^  .  And  though  the  reascwi 
for  bringing  a  new  action,  that  in  that  way  only  can  interest 
be  recovered,  does  not  exist  in  Pennsylvania,  yet  there  may- 
be another  and  equally  good  reason  for  it  here,  which  is 
that.it  is  necessary  to.  secure  a;,  new,  or  continue  the  old,  lien 
upon  the  land  of  the  idebtor..  .*  *  *  -  Tho  Act  of  Assem- 
bly *  *  *  explicitly  deeliares  that  'no  order  or  rule  of 
court,  or  any  other  process  or  proceeding  thereof,  shall 
have  the  effect  of  obviating  the  >  neoessity  of  a  revival  by 
scire  facias  to  continue  the  liesx  :of  judgnjent,'  and  specifies 
particularly  *  *  *  'an  execution  isajued  within  a  year 
and  a  day  from  the  rendering  of  such  judgment.'  The 
record  before  us  exhibits  eL.&si re  facias  posi  antwm  et  diem, 
to  revive  and  continlue  the  lien  of  a  judgment,  and  if  the 
plaintiff  below  had  a.  valid  jivlgment  against  the  defeudaiit,. 
he  had  a  right  to  prosecute  such  writ  in  order  to  obtain  a 
new  judgment  whiiih  would  attach  as  a  lieA  to  the  defend- 
ant's lands,  even  though  he  mijgiit  jiare  been  entitled  to  an 
alias  fieri  facias  grounded  upon  (the  fieri  facias  which  ap* 
pears  to  have  been  issued."         . 

If  I  understand  the  language  xj^oted,.  it  m€;an$  t^at^  tho 
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reason  why  the  judgment  creditor  could  maintain  an  action 
upon  the  original  judgment  at  common  law,  was  because  be 
could  have  execution  for  the  amount  of  the  judgment  only, 
without  interest,  and  in  order  to  recover  that  he  was  driven 
to  a  new  action.  And  the  reason  why  the  judgment  upon 
scire  facias  was  sustained  (since  the  original  judgment  bore 
interest  under  the  laws  of  that  state,  which  could  be  col- 
lected by  execution)  was  because  there  existed  another  suf- 
ficient reason,  for  the  new  action. 

I  quote  also  from  Bacon's  Abr.  vol.  2,  356:  "It  seems 
clearly  agreed  that  an  action  of  debt  may  be  brought  upon 
a  judgment  in  B.  R.,  notwithstanding  a  writ  of  error 
brought  in  the  exchequer  chamber;  for  though  the  writ  of 
error  be  a  supersedeas  to  the  execution,  yet  the  duty  remains 
upon  record,  and  it  is  but  reasonable  the  party  should  have 
this  remedy  for  his  damages  for  forbearance."  (See  also 
Pitzery.  Ru8$eU,  4  Or.  130.) 

In  Creuze  v.  Hunier,  2  Ves.  Jr.  161,  Lord  Chancellor 
Loughborough,  in  reply. to  counsel,  said;  "You  argue  upon 
the  effeet  of  a  judgment  at  law ;  but  would  carry  a  master's 
report  farth€lr;  as  upon  a  judgment,  at  law  no  interest  sub- 
sequent to  the  judgmex^t  can  be  recovered.  You  may  bring 
a  fresh  action  upon  it  as  a  new  cause  of  suit;  but  you  can 
not  levy  fqr.  it,-  or  charge  the  land  under  the  elegit  with  the 
intermediate  interest  from  the  date  of  the  judgment."  (See 
further,  to  the  same  effect,  pag§.16Q,  and  Watson  v.  Fuller, 
decided  in  1810,  6  <Johns.  284.) 

In  Efdmetl^  V4  Shepherd,  2  T^  R.  79,  Buller,  J*.,  used 
the  following  langi^age:  ^'It  has  been  said  that  if  this  rule 
I  to  show  cause)  were  njade  absolute,  the  .plaintiff  would  be 
deprived  of  interest  on  the  judgment  pending  the  writ  of 
error  in. parliament;  it  is  a  question  for  the,  jury  to  say 
whether  or  not  they  will  give  .interest  on  the,  judgment  in 
the  name  of  damages.  For.  interest  pa  ay  be  recovered  in 
an  action  on  the  judgment,  if  it  be  not  the  practice  of  the 
court  to  allow  inteirest  in  the  cost^."  (See,  also.  Frith  v. 
Leroux,  Id.  59.) 

In  HiUhovse  v.  Davis,  1  Maule  &  Selwyn,  169,  it  appears 
that  under  an.  act  of  parliament,  at  the  assizes  in.  Bristol, 
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before  Wood,  B.,  the  plaintiflF  was  awarded  certain  damages 
by  a  jury,  a:s  compensation  for  injuries  done  to  his  property 
in  constructing  certain  works  and  improvements  authorized 
to  be  made  by  parliaiiient  for  improving  the  port  of  Bristol. 
Judgment  was  given  by  Baron  Wood  for  the  amount  of  the 
award,  which  sum  was  demanded,  but  not  paid.  Thereupon 
an  action  was  brought  to  recover  the  same,  with  damages 
for  non-payment.  The  trial  was  held  before  Chambre,  J., 
at  the  assizes,  in  ^Bristol,  who  directed  the  jury  that  they 
might  give  damages  for  the  detention  of  the  debt,  and  that 
the  natural  criterion  of  those  damages  was  interest  on  the 
Slim  awarded  by  the  jury.  A  verdict  was  found  aoeordingly, 
and  a  rule  nisi  was  obtained  in  the  cotirt  of  king's  bench, 
for  reducing  the  verdict  to  a  sum  exclusive  of  interest,  on 
the  ground  that  the  jury  were  not  authori«ed  to  give  inter- 
est, but  only  nominal  damagies. 

At  the  hearing,  it  was  suggested-  by  Le  Blanc,  J.,  that 
there  Was  no  judgment;  that  a  judge  of  assize  could- not 
pronounce  judgment  under  the  award:  *  Lord  Ellenbotongh, 
0.  J.,  replied  that  if  the  assessment' did  not  amonnt  to  a 
judgment,'  it  became,  at  least,  a  li^idated  debt  from  the 
time  of  its  ascertainment,  and  by  the  rule  of  dommon  kw, 
it  was  within  the  general  province  of  k  jury  to  give  disonages 
for  the  detention  of  the  debt:  Separate  opihiotts  were  pro- 
nounced. .        .        .      , 

Le  Blanc  said :  "The  jury  having  given  interest,  we  can 
not  set  their  verdict  aside,  without  being  satisfied  that  they 
have  done  wha-t  they  were  not  warranted  t6  do  by^  law.  But 
there  is  no  positive  rule  of  law  against  their' giving  interest 
on  a  sum  ascertained.  The  rule  of  law  is  affinnative.  that 
where  a  sum  is  ascertained,  and  judgment  afterwards  pro- 
nounced thereon,  in  a  court  of  record,  if  an  action  of  debt  be 
brought  on  the  judgment,  the  jury  may  give  interest  by  way 
of  damages  for  the  detention  of  the  debt  The  only  ^estion 
IS,  whether  this  may  be  assimilated  to  the  case  of  an  aetion 
on  a  judgment;  and  I  think  it  fairly  may.  *  *  ♦  From 
the  time  of  the  ascertainment  of  the  jury  and  tibe  sanction 
of  the  judge,  it  seems  marked  out  as  a  stage  of  the  proceed- 
ings corresponding  with  that  of  a  judgment  raoovered  in  aa 
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actic«i,  and  therefore,  by  analogy  to  that,  it  should  seent 
that  the  sum  ascertained  will  bear  interest" 

Bayley,  J,,  said :  "I  can  not  say  the  jury  have  done  wrong ;. 
on  the-  contrary,  I  think  they  were  right.  It  is  an  assess- 
ment of  damages  before  a  judge  of  aasize,  who  afterwards- 
gave  judgment  upon  it,  and  that  cornea  as  near  to  what  is- 
properly  a  judgment  as  possible." 

Li  McClure  v.  Dunkm,  1  East>  436^  plaintiff  brought 
amimpsit  on  a  judgment  recovered  in.  It-eland,  and  ob-. 
tained  a  verdict  for  the  amount  of  the  judgment  aild  inter-^; 
est  The  original  was  upon  a  bond  with  a  specified  penally >. 
and  upon  a  role  to  show  cause,  before  the  court  of  Wpg's 
bench,  why  the  verdict  shofuld  not  be  reduced  to  the  amount 
of  the  penalty  of  the  bond  and  costs,  the  sole  question  was, 
whether  the  plaintiffe  were  entitled  to  recover  interest  on 
the  judgment  beyond  the  penalty  of  the  bond  tmd  costs  of! 
the  judgment  The  court  held  that>  if  the  action  had  been 
upon  the  bond,  the  objection,  that  judgment  could  not  be- 
recovered  beyoild  the  penalty  of  the  bond,  would  have  been, 
good;  %ut  after  judgment  recovered,  transit  in  rem  judi- 
cation, the  nature  of  the  demand  is  sAtered ;  an.d  this  being; 
an  action  on  the  judgment^  it  was  competent  to  the  juryto- 
allow  interest  to  the  amount  of  what  was  due.  In  thia 
respect  I  see  no  difference  between  a  foreign  judgment  and 
a  judgment  in  a  eoujrt  of  record  here.'' 

"There  are  two  propositions  which,  I  suppose,  can  hardly, 
be  questioned.  The  first,  that  at  common  law,  and  indor 
pendently  of  our  act  of  1815,  no  interest  could  be  collected 
upon  an  execution  under  a  judgment.  The  second,  that  in- 
terest mi^t  be  recovered  m  an  action  of  debt  on  a  judg- 
ment."    {Pinckney  v.  Singleton,  2  Hill,  S;  C.  343.)   , 

"It  is  true,  that  by  the  act  of  1815^  the  kgislature  pro- 
vided that  the  interest  on  cotntracts  which  bore  ijiterest, 
might,  after  judgment^  be  collected  by  execution;  but  this 
was  not  intended  to  alter  the  common  law  rule,  that  in .  an 
action  of  debt  on  a  judgment,  interest  shall  be  recovered 
by  way  of  damages  for  the  detention  of  the  debt  It  was 
the  creation  of  a  new  and  additional  remedy  whereby  .the 
ereditor  might,  in  one  class  of  judgments^  recover  his  in- 
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terest  without  being  driven  to  an  original  action."     {Har- 
rington V.  Olenn,  1  Hill  S.  C.  78.) 

The  last  case  was  an  action  on  a  judgment,  arid  the  orig- 
inal demand  did  not  bear  interest.  Consequently  it  was 
not  affected  by  the  act  of  1815,  and  it  was  decided  upon 
common  law  principles,  that  the  plaintiff  should  recover 
interest  in  the  form  of  damage. 

Bodily  V.  iB^Zfom^  was  an  action  of  debt  brought  in  the 
court  of  king's  bench,  in  1766,  upon  a  bond  given  at  Cal- 
cutta, where  the  interest  allowed  was  nine  per  cent.,  which 
was  also  the  rate  payable  by  the  conditions  of  the  bond. 
Plaintiff  recovered  judgment,  and  at  that  tiiiie,  the  penalty 
of  the  bond  was  sufficient  to  satisfy  the  whole  debt,  interest 
and  costs,  then  accrued.  But  the  defendant,  having  caused 
great  delay  and  expense  by  different  methods,  the  penalty 
of  the  bond  alone,  became  insufficient  to  answer  the  debt, 
interest,  and  costs,  finally  incurred.  Defendant  then  ob- 
tained a  rule  for  the  plaintiff  to  show  cause  why,  upon  pay- 
ment of  the  whole  penalty,  together  with  the  costs  in  the 
court  of  king's  bench,  and  the  costs  of  the  writ  of  error, 
execution  should  not 'be  stdyed,  and  satisfaction  entered 
upon  the  record.  I  quote  one  paragraph  from  Lord  Mans- 
field's very  able  opinion: 

"The  plaintiff  having  been  kept  out  of  his  money  by  a 
writ  of  error  brought  after  verdict,  is  entitled  to  a  satisfae* 
tion  -for  this  damage  under  the  statute  of  Car.  II.,  which 
obliges  the  plaintiff  in  error  to  give  security  as  well  for 
<iamages  as  costs ;  or  he  may  bring  an  action  of  debt  on  the 
judgment,  and  have  damages  pro  deHrttione  dehiiu'*  Lord 
Mansfield  said :  *'The  justice  of  the  case  is  plain,  and  the 
law  is  agreeable  to  it;^'  and  Mr.  Morton,  for  the  defendant, 
said:  *'The  defendant  had  better  acquiesce  in  paying 
plaintiff  what  was  justly  and  fairly  due  him^  voluntarily 
and  without  further  litigation,  than  to  render  himself  liable 
to  the  costs  of  another  action." 

In  Thomas  v.  Edwa/rds  (court  of  exchequer),  2  Anst.  558« 
referred  to  by  Mr.  Justice  Cowen  in  Kleok  v.  Bohmsany  S2 
Wend.  162,  ad  "a  specimen  of  the  English  cases,*'  the  de- 
fendant moved  a  stay  of  proceedings  on  payment  of  the 
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m€my  diw  oti  the  judgment  lipon'  Which  the  action  was 
brought,  and  costs.  Plaintiff  ohjected,  cdaiming  interest 
fw  setBn  jears  since  judgment.  The  court  sasid :  ^^li  you 
procsecd  in'  youi^  action  you  can  not  get  interest,"  and  the 
proceedii^s  were  staged.  Subaequeiotly,  however  (see  8 
Anst  804),  there  was  a  reference  to  a  master  to  compute 
what  was  due  for  debt  and  eoitSi  He  refused  to  allow  in- 
terest, and  plaiiitiff  obDaiineda  rilte  for  defemdant  to  show 
cause  wiiy  tlie  matter-  diouM  dot  be  referred  back  to  the 
master,  with  direction!^ '  to  ailo'W'  intete^t.  Defendant  showed 
that,  "almost  the-  whole  sum  (tde  'ou-  the  judgment,  was  for 
oosts^.  the  blowing  interest  on  whi^h  WAs  questionable  (14 
Vin.  Abr.  458,  c.  9) ;  at  most  it  was  discretionary  in  the 
oourti  and  thiiii.  diseretion  exercdsed '  by -the  former  order." 

The  oourt,  howeirer,  held'  that  the*  whole  debt  due  ou  the 
judgment,  carried  interest.  >HodgA(m  v;  B&dgdon,  2  X.  Hv 
171,  was  decided  in  IB^O^  and  tb^re  it  was  said:  ^'It  has 
been  decided  that  the  paymenFt  of  interest  upon  a  judgment 
can  not  be  coenjed  by  an  execution;  '  (Wahott  y.-  Fulier;  6 
Johns.  283.)  But  a  judgment  creditor^  baS'  a  most  unques- 
tionable right  to  forbear  t&  collect  the  whole  amount  of  ihe 
judgment,  in  order  to. enable  him,)  bjr  .an  action  of  debt 
apon  the  judgment^  'la- irecover  the  interest;  '  Kor  can  this 
right  be  defeated  by  a^teiideir/of'  the  balance  due  lUpbn  the 
judgment;  and  upon  th^  interest  ef  that  balance.-  A  judg- 
ment creditor. is  entitled  toireceiye*ticie'aidount  of  his  judg- 
ment, and  interest,  until  it  is  paid,  And  a  tender  of  any-- 
thing  short  of  this,  is: no  bar* to-  an  action  of  debt  upon  the 
jadgmMit."  (See,  also  Bky^r,  fe<  at  v.  Ausbim  ei  al:,  3  Wend. 
497;  Berryhill  v.  W-ellsi,  S-fiiney^  68,  and  note.  (1)  to  Creme 
Y.  Hunter,  2  Vee.  Jr*  ld8.)  ' 

The  foregoing  authori^Ses » establiieh  the  =  f ©lowing  conclu- 
sions sfltisfatetbrily  to  my  mind:   •  : 

1.  The  principal  reason  for  tlie  rule  that-  actions  up6n  do- 
mestic judgments  were  maintainable  as  of  course,  at  tam- 
moa  law,  was,  that  theiieby  and  by  feiuch  means  oidy,  a' jiidg^ 
ment  creditor  c6uid  collect  what  he'  was  entitled  to  cllaim 
and  receive.'    This  corifeltision*  has*  th6  sanction  of  the  high- 
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est  authority,  and  iatiie  oi?ly  one  that  is  supported,  by  the 
dictates  of  reason  and  justice. 

2.  Under  the  cojnmoa  law,  and  according  to  the  practice 
of  the  English  courts,;  after  as  well,  as  before,  the  declara- 
tion of  American  inde>pendenoe,  the  general  rule  was  that, 
interest  was  recoyerable  in  the  form  joi  damages  in  an  ac- 
tion at  law,  upon  the  <>tiginal  judgment,  if  that  was  wholly 
or  in  part,  unpaid;  but  it  was; not. recoyerable  if'  Uie  judg- 
ment had  been  entirely  satisfied  before  suit  brought  It 
necessarily  follows  that  in.  order  to  collect  interest  an  actioa 
upon  the.  judgment  was  a  necessity.  It  may  be  that  the 
application  of  the  rule  was  sometimes  capricious,  although 
my  research  has  failed  to  convince  me  of  that  fact ;  but  the 
rule  itself  was  as  cidrtain  as  any  other  which  allowed  damages 
in  any  class  of  cases*  iBut,  at.  toy  ^ate,  every  creditor  named 
in  a  domestic  judgment  had  the  right  to  iclaim.  interest  as 
damages,  and  generally,  if  not  always,  he  recovered  it;  and 
the  right  to  claim  it,  and  to  have:  a  jury  pass  upon  it,  was 
as  complete  justification  of  the  rule. as  an  affirmative,  inflexi- 
ble rule  would  have  heeni 

It  is  said  in  Kloek  y-.:  Bobmscm,  supra,  that  the  English 
cases  are  conflicting,  biit  that,  in  the  opinion  of  Justice 
Cowen,  the  balance  of  opinion  was  against  allowing  interest 
on  a  judgment^  unless  the  original  demand'  -carried  interest 

Excluding  actions. upon  foreign  judgments  and  cases  in 
the  high  court  of  chancery,  where,  according  to  its  prac- 
tice, the  allowance  of  interest  was  discretionary  with  the 
court,  when  the  cause  came  on  for  further  direction  after 
the  master's  report  (see  note  (1)  to  Oreuze  v.  Himter,  supra) y 
my  research  has  brought  me  to  an.  opposite  conclusion. 

The  following  cases  are  cited  by  Judge  Cowen:  {Thomas 
v»  Edwards,  2  Anst,  558>  and  3. Id.  804;  Butler  y,  Stoveld, 
1  Bing.  368;  Atkinson  v.  Lord  £raybroohey  4  Camp.  380, 
and  Doran  v.  O'Reilley,  3  Price,  250.) 

In  the  first,  as  we  have  seen,  interest  was  finally  allowed 
upon  the  whole  judgment,  although,  it  was  mostly  for  costs. 

In  the  second,  decided,  in  the  court  of  common  pleas  in 
1823j  a  judge  at  cl^ambers  .hqld.  that .  the .  plaintiff  had  no 
right  to  interest  on  the  judgment,  and  ordered  a  stay  of 
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pwK3eediog9.  upoii  payment  of  tb©  judgn^eat  and  costs...  T^e 
plaintiff  oficepi^d  those  ammmt^^^  an,d  aftei;wards  moved  for 
a  rulo  M>  discharge  the  ordey,  contending;  that  ii^tearest  was 
dueofl.the-judgi^^nt,  .when-.the  court  referred,  to  ;I?orw  v. 
O'Beilley  (an  action  upon  a  foreign, judgment) ^  for  the.julo, 
that  interest  was  allowed  .only  wh^i^  the  oj^iginal  <ilebt  car-, 
ried  interest.  Grpss-fpr  plaintiff,  claimed  that,  at  any.  rate, 
the  par^  hftd.  a  ri^t  to  try, the  (juestipn, ^ef pre.  ^  jury,  but. 
the  court,., said:..  ^*Tbe  plaintiff  3bould  have  refused  the 
sum  tendered  .^t  the  judge!s  chamber^  if  ,he  mea^xt  to.  per- 
sist in  his  claim  for  a  larger  p,uin ;"  and  that  was  the  'whple 

dedfiion.  .  i  -•  .- ■       '    '     .  • 

If  the  Qoui:t..ip,te,nded.  to. decide,  or. if  it  had  bqen  true, 
that  the.  plaintijOt.^oi|ld  .not  h&ve.  interest  upon  his  judgment 
because  the  original  denj^d  .did  not  carry  interest,  it  would 
naturally  have  said .  so, .  and  bas^d  its  decision  iippn  that 
ground.  But^,  at  al^  events,  it  wag  not  ,so  (Jecided,  and  it  is 
plain  that  Judge  Cowen  did  not,  think  the  court  was  of  that 
opinion,  because  he.  says^  "A*  late  ap  18.23,  we  find  that 
the  justices  of  the  common  pleas  doubting  whether  interest 
laight.jipt,  be.  a^Uow^d  even?,  where., the  o?:iginal  de^iai^d  did 
not  carry  interiest*    {Butler  y.  Stoveldi  ut  supra.)"  Besides, 

I  in  the  vqry  case  in  hand,  he  decided  that  it  might  be  col- 
lected as  damages,  in  the  aqtion  of.  debt  on  a  jjudgment  for 
damages^ 

\  The  case  jcited  from  4  Camp,  and  the  one  f rc«n  3  Price 

were  actions  upon  /oreigfn,  judgments;  and  it  ie  patent  t):iat 
there  were^  good  reasons  for  bringing  actions  upon  such 
judgments,  outside  of  the  question  of  interest.     So  should 

I        it  be  admitted  that  the  rule  was  well  settled,  that  upon  thern, 

I  actions  could  be  maintained,  although  interest  could  not  be 
recovered,  still,  those  facts  would  not  militate  against  my' 
conclusion  in  rektion  to  actions  upon  domestic  judgments. 
But,  afi  we  have  seen,  in  McClure  v,  Dunkin^  the  court  of 
king's  bench|  in  1801,  held  that,  in  actions  of  ammpsit 
upon  foreign  judgruent,  the  jury  could  allow  interest;  and 
Graham,  B.,  in  Doran  v.  O'Reilley,  said:  /'Had  the  plaintiff 
below  brought  asumptit,  h^  might  have  recovered  interest 
in  the  shape  of  damages." 

Nev.  Vol.  XV.— 22.  ^ 
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It  would  1)6  in  bad  taste  for  me  to  criticise,  unfavorably, 
the  decisions  rendered  in  different  states,  wherein  it  has 
been  held  as  stated  by  the  chief  justice;  but  it  is  proper  to 
say  that,  in  none  of  them  was  there  an  attempt  to  discover 
the  reason  for  the  common  law  rule,  exciept, "  possibly,  in 
Denison'r.  Williams,  4  Conn.  404;  and  in  most  of  them  the 
question  iiow  under  discussion  was  summarily  disposed  of, 
by  saying,  in  substance,  that  at  conlmon  law  an  action  upon 
a  judgment  was  sustainable  at  any  time  after  rendition, 
although  the  creditor  was  entitled  to  an  execution ;  that  the 
remedy  by  execution  u*as  merely  cumulative,  and  did  itot 
take  away  the  common  law  right  of  action,  and  consequently, 
that  the  right  to  the  latter  remedy  was  un(5[uestionable ;  all 
of  which  conclusions,'  except  the  last,  I  freely  concede  to 
be  correct,  and  that  is  true  in  a  modified  sensed 

But  I  insist  that,  if,  under  the  common  law,  there  was 
always  a  necessity  for  the  action,  which  was  the  reason  why 
the  rule  was  adopted,  it  then  follows  that,  the  common  law 
rule  in  fact  was  and  is,  that  this  action  may  be  maintained 
when  a  necessity,  not  caused  by  the  fatllt  of  the  creditor, 
exists  therefor,  ind  in  that  case  oAljr;  and  adopting  the  lan- 
guage of  the  court  in  Pitzer  v.  Kussel,  supra,  that  "the  com- 
mon law  reiason  for  the  practice'  is  inapplicable  in  a  state 
where  every  iudgment  bears  interest  collectible  by  execution, 
and  )vhere  interest  can  be  obtained  equally  well  without  an 
action.  It  is  d  part  of  the  common  law  that  where  the  reason 
of  the  rule  fails,  the  rule  fdlls  with  it/' 

A  hasty  glance  at  the  decisions  supporting  these  views 
must  suiRce. 

In  Pitzer  v.  Rnssel,  the  court  discussed  the  precise  ques- 
tion  here  presented,  and  cauie  to  the  conclusion  to  which  I 
have  arrived.  Referring  to  Clark  v.  Goodwin,!^  Mass.  238, 
decided  in.  1817,  the  court  did  erroneously  'attribute  to 
Chief  Baron  Comyn  language  which  was  used  by  the  conrt 
in  the  Massachusetts  case,  and  not  bV  Baron  Comvn:  bnt 
the  only  result  of  the  error  is,  that  Clark  v.  Ooodwin  be- 
comes the  authority  for  the  doctrine  announced,  instead  of 
Comyn.  It  is  still  high  authority.  The  conclusion  of  the 
court  in  Pitzer  v.  Eussel  is,  that  "the  plaintiff  can  not  daim 
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a  strict  right  to  sue  lu8  judgpaent  as  ofte^  f^  Jie  ntaj  choose 
without  showing  any  necessity  for  such  course^  *  *  * 
We  conclude,  from  all  the  authorities  presented,  that  neither 
the  common  la,w,  nor  the  practice  in  the. various  states  of  the 
republic,  nor  anything  inherent.  ijf;i  the  subject,  bas^d  ;pn. 
^und  reason,  gives  to  a  judgment  <2redi,tor  an  absolute  ri^ht 
of  action  on  a  domestic  judgment,  unless  ^uch  action  is  nec- 
essary in  order  to  enable. the  plaintiff. ,tp  .have  the  full  bei^^fit, 
of  his  judgment." 

It  is  true,  also,  that  in  Lee  v.  Giles,  X  B^il^y  (S.  C.)^ 
452,  the  court  was  inclined  to  the  ppin^cm  that  at,  coxniaf>n 
law,  actions  upon  judgments  could  Jiot^be  commenjQed  un^, 
after  a  year  and  a  day,  but  the  ^i^^aipn  .diid^  j^ot.  depend 
upon  that  oondusion*  This  is  what, the  cqixr%  said;  ^^JBut 
the  whole  matter  depends  qu  the  qujcstion,  ^whethj^r,  a,  j.u4g7 
ment  is  operative  f or  »  year,  and  a  day  at  .comuw>n,  la^.;  for. 
if  it  is,  %hy  within  that  time  haye  anyptti^p  remedy  {  No 
^nsible  reason  caii  foe  given  why  ther^  should  be,  whilst  it 
can  not  eaeape  observation  tb^at  it  would  be, ,  uaplessly  op-, 
pressive  if  there  were.  I  caanieiver  san<stioft,tJie, idea, that ^. 
nevr  action  should  be  peitmitted  by.  way  of  pmiisbin^  the, 
debtor  for  nOt  paying  hi^  .del^t^  There  isi.soijQethipg  ^.ar: 
harous  in  it^.and  wholly  inconsistent  w^th  the  ^mild^  .'^^g' 
nant  and  just  spirit  of  the  .common  law.  As  long  as  the. 
judgment  is  operative,  the  creditor  has  the  means  of  en- 
forcing  payaueijt,  and  if  the  debtor  pan  p^y^  m  execution,  is 
a«  eifectual  as  another  s^^it,  and  more  expeditions;  *  *  * 
Here  the  judgm^ait  and. execution^  on  which  th^  action  was 
brought,  were  in  full  operation,  aiul^  theirefore^.  the  action 
was  improperly  brought.  The  plaintiff  had  her  remedy,  and 
was  not  entitled  to  the  further  aid  of  another  tribunal,  and 
a  nonsuit,  therefore,  was  properly  ordered." 

And  referring  to  Lee  v.  Giles,  in  Yandiver  v.  Hammet,  4 
Richardson's  Law  R.  610,  it  is  said:  *The  principle  of  this 
case  is,  that  no  action  wiU  lie  on  a  judgment  which  can  be 
enforced,  for  the  plaintiff  already  has  an  enforceable  execu- 
tion, and  that  is  all  he  would  get  by  his  new  action."  (See, 
to  the  same  effect,  Shooter  v.  McDuffie,  6  Eichardson's  Law 
66,  and  PameU  v.  James,  6  Id.  372). 
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But  it  is  urged  by  counsel  for  appellant,  that  inasmuch 
as  interest  can  not  be  collected  by  exe<:;utioti  in  this  oasey 
because  it  ^as  ndt  specified  in  the  judgment,  therefore,  an 
action  upon  the  judgment  became  a  necessity,  and  should  be 
maintained.  That  position  would  be  tenable,  had  it  not 
been  appellant's  fault  that  a  direction  for  interest  was  not 
made,  thus  enabling  its  collection  by  the  ordinary  method. 
If  it  is  true,  that  kctions  upon  domestic  judgments  can  not 
be  maintained,  when  the  creditor  can  derive  no  substantial 
advantage  thereljy — ^unless  a  necessity  (exists  for  the  ac~ 
tion-^it  must  be  admitted  that  appellants  can  not,  by  their 
own  neglect,  cause  the  necessity,  and  then  invoke  that  con- 
dition, in  justification  of  the  suit.  It  was  the  law  of  this. 
state,  at  the  time  the  original  judgment  was  entered,  that 
interest  could  be  collected  under  execution,  by  the  inser- 
tion of  a  direction  therefor  in  the  judgment,  and  that  with- 
out such  dire<ition,  it  could  not  be  so  collected.  {Hastings 
V.  Johnson,  supra.)  It  appears  that  appellants  prepared  the 
judgment  as  it  was  entered,  and,  knowing  the  law,  caused 
the  condition  that  is  now  claimed  to  be  a  sufficient  justifi- 
cation of  this  action;  and  the  result  is,  that  they  are  in  the 
same  situation  that  they  would  have  been  in  had  they  in- 
serted a  direction  for  interest  in  the  original  judgment,  and 
then  instituted  this  action  thereon.  {Piizer  v.  Bussel, 
supra.) 

In  my  opinion,  the  third  conclnsion  of  law,  stated  by  the 
court  below,  is  correct ;  that  is  to  say,  "that  plaintiffs  have 
no  cause  of  action  against  the  defendant,'^  and  that  the  judg- 
ment is  correct  and  should  be  affirmed. 
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[No.  1018.] 

EEESE  GOLD  AND  SILVEK  MINING  COMPANY, 
Respondekt,  v.  eye  patch  CONSOLIDATED 
MILL  AND  MINING  COMPANY,  impleaded  with 
OTHERS,  Appellant, 

Appial — How  Taken. — In  order  to  take  and  perfect  an  appeal,  the  appel- 
lant should  first  file  his  notice  of  appeal,  next  serte  It,  and,  within  five 
days  of  the  flUng  of  the  notice,  file  an  undertaking  on  fcppeal. 

IDESL — Held,  upon  a  review  of  the  facts,  that  appellant  was  not  excused  for 
failing  to  follow  the  rule  above  prescribed. 

Motion  to  reinstate  appeal. 

The  facts  sufficiently  appear  in  the  opinion. 

Paid  Newmann  and  CritteThden  Thornton,  for  the  motion : 

I.  The  right  of  appeal  should  be  liberally  oonstnied.  (1 
Comp.  L.  13»1, 1392, 1402, 1409 ;  Comntv.  Gonant,  10  CaJ. 
954;  Knowles  v.  Yeatea,  31  Id.  ST;  HOuffktons  Appeal,  42 
Id.  52;  Lawtonv,  Co$ami88io9i^r8j.2  Caine,  179',  Rex  v.  Comr 
misaioners,' 2  Keble,  43 ;  Rex  v.  Morhy,  3  Burr,  1042.)    . 

II.  The  filing  of  an  undertaking  on  appeal  within  five 
days  after  the  filing  of  the  notice,  irrespective  of  the  time 
of  service  of  the  notice,  provided  the  service  of  the  laoticfB 
bew^hin  si^ty  day^  of  the  order  appealed  from,  is. a, literal 
complianee  with  the  provisions  of  the  statute^  and  is,  there- 
fore, sufficient.  The  filing  of  an  undertaking  within  five 
days  of  the  service  of  the  notice,  of  : appeal,  irrespective  of 
the  thne  of  the  filing  of  the  notice,  provided  all  these  acts 
be  performed  within  sixty  days  of  the  data,  of  the  order  ap- 
pealed from,  is  a  substantial  complianee  with  the  provisions 
of  the  statute  when  fairly  and  liberally  conjstrued,  with  the 
intent  to  effect  their  reasonable  intent: and  purpose* 

III.  The  filing  of  an  undertaking  for  costs  on  appeal, 
within  five  days  after  the  filing  of : a. notice  of  appeal,  is  jur- 
isdietional.  {Elliott  v.  OkapTnan,  15  Cal.  388;  Dooling  v. 
Moore,  19  Id.  81;  Gordon  v.  ^Yansey,  19  Id.  82.) 

Lewis  &  Deal,  against  the  motion ; 

The  filing  and  serving  a  notice  of  appeal,  and  the  filing 


) 


342  Eeesb  M.  Co.  v.  Eyb  Patch  M.  Co.     [Sup.  Ct 


Opinion  of  the  Court^-Beatty,  C.  J. 


an  undertaking,  are  the  acts  by  which  the  supreme  court  ob- 
tains jurisdiction  of  the  case,  as  much  so,  as  the  service  of 
a  summons,  is  the  act  by  which  a  nisi  prius  court  obtains  jur- 
isdiction of  a  party  defendant.  If  so,  there  can  be  no  doubt 
but  air  acts  required  to  be  performed  must  be  strictly  fol- 
lowed. But  whether  they  be  jurisdictional  or  not,  this  court 
has  often  held,  that  they  must  be  regularly  performed.  (^Lyon 
Co.  V.  Washoe  Co.,  8  Nev.  177;  Peran  v.  Monroe,  1  Id.  484; 
Lambert  v.  Moore,  1  Id.  344 ;  Johnson  v.  Badger  M.  &  M. 
Co.,  12  Id.  261;  Aram  v.  Shallenherger,  42  Cal.  275.)  As 
blearing  upon  the  same  question,  we  refer  to  the  following 
cases:  24  Cal.  96,  229,  609;  22  Id.  650;  26  td.  263;  19  Id. 
82 ;  10  Id.  32 ;  15  Id,  383 ;  42  Id.  406. 

By  the  Court,  Beatty,  C.  J. : 

The  notice  of  appeal  in  this  case  was  filed  October  30, 
1879,  but  not  served  until  Xovemb^r  7.  An  Undertaking 
on  appeal  was  filed  on  the  day'  the  notice  was  filed,  and 
another  similar  undertaking  (m  the  day  it.  was  served.  On 
motion  of  respondent,  the.  appeal  \ras  dismissed,  on  the 
ground  that  neither  undertaking  rwas  sufficient  to  .perfect  it. 

This  is  a  motion  by  appellant  to  vaoate  the  order  of  dis- 
missal, in  support  of  which  it  is  contended:  First,  that  the 
appeal  was  duly  and  properly  taken  and  perfooted,  and  that 
the  ex  parte  order  dismissing  it  was  unadvisiBdly  made ;  end 
se<!ond,  that  the  failure  to  serve  the  notice  of  appeal  in  time 
(if  it  should  be  held  not  to  have  been  in  time)  was  excused 
by  the  circumstances  $et  forth  in  the  affidavits  filed  in  sup- 
port of  the  motion. 

We  will  first  inquire  whether,  upon  the  facts  presented 
by  the  record;  the  appeal  was  duly  perfected? 

It  is  not  denied  that  the  provisions  of  section  341  of  the 
<iivil  practice  act  are  mandatory.  On  the  contrary,  it  seems 
to  be  conceded  that,  whatever  its  requirements  are,  they 
must  be  strictly  complied  with  or  the  appeal  is  vrholly  in- 
effectual.  '     •  !  ; 

But  counsel  makes  an  elaborate  and  ingenious  argument 
to  prove  that,  in  one  refepect,  it  is  not  to  be  understood  in 
its  literal  isenso.     He  contends  that  it  does  not  reallv  mean 
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that  the  undertaking  must  be  filed  within  five  days  after  the 
notice  of  appeal  is  filed,  but  only  that  the  filing  of  the  un- 
dertaking must  be  within  five  days  after  the  appeal  is  rnade 
by  the  filing  and  service  of  notice.  Upon  this  construction 
of  the  act  he  claims  that  his  second  undertaking,  filed  No- 
vember 7,  was  in  time  to  perfect  his  appeaL 

Without  pretending  to  follow  out  the  line  of  argument  by 
which  counsel  attempts  to  sustain  his.  proposition,  we  content 
ourselves  with  saying,  that  it  does  not  appear  to  us  to  pre- 
sent any  valid  reason  for  construing  the  statute  otherwise 
than  according  to  its  plain  terms.  We  think  that  an  under- 
taking on  appeal,  filed  more  than  five  days  af t^r  the  j&Uxig 
of  the  notice  is  void,  and  consequently  that  the  second 
imdertaking  filed  in  this  case  was  of  no  effect. 

As  to  the  first  undertaking,  that  was  equally  void,  because 
it  was  filed  before  the  notice,  of  appeal  was  served. 

This  court,  following  the  repeated  decisions  of  the  supreme 
court  of  California,  construing  a  similar  statute, .  has  held 
that: the  filing  of  notice  of  appeal, must  precede  or  be  con- 
temporaneous with:ser>'ice  on  the  resppndertt  {Lyori  County 
v.  Washoe  County,  8  JS'ev.'  I?.7)>..an4;that  service  of  the 
notice  must  precede  or  be  conte^nporanoous.  with  the  filing 
of  the  undertaking.     {Johnson  et  o^,  v.  Badger  Co>,  12  Xev. 

261;)    ■•       I         ••    .      _       .  .  .:       ,.  ,       ^   ,'/■': 

It  follows;  from  these  decisions  and  the  terms  of  the  prac- 
tice act  (sec.  341).  that,  in  order  to  take  and  perff^ct  an 
appeal,  the  party  desiring  to  do  so  should  first  file  his  no- 
tice of  appeal^.. ne;^t.^rve  it,  and  within  five  days  of  the 
filing •  of : the- notiee,  file  an  imdertaking^ .  which  of ,  po)irse 
implies  that  the  notice  must  be  served  within  fit ve.  days 
after  it  is  filed; 

There  ought  to  be  no  difficulty,  in  understanding  this 
rule,  and  none  in  following  it ;  and  even  if  we  were  to  con- 
i'ede  that,  as  an  original  prop<.>sition,  the  statute  might  well 
have  been  eoiwtri^ed  to  mean  son:^ething  else^  there  would 
be  no  reason  for  adopting  such  a  constructio;i  at  this  late 
day^  We  have,  a  yuje  of  practice  which  has  been  settled  by 
a  line  of  decisions  in  California  and  in  this  statcy  and  wjaich 
ought  to  be,, if  i^  is  not,  well  understood, by  tte  prpfcssi9n. 
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If  it  should  now  be  set  aside  in  favor  of  that  contended  for 
by  counsel,  we  would  simply  have  a  new  and  unfamiliar 
rule,  sustained  by  no  surer  construction  of  the  statute,  and 
not  a  whit  more  convenient  than  the  old  one. 

For  these  reasons  we  would  not  feel  justified  in  setting 
aside  our  former  decisions  upon  the  matter  in  question, 
even  if  we  were  better  satisfied  than  we  are  that  our  con- 
struction of  the  statute  rests  upon  implications  too  far- 
fetched and  reasons  too  insubstantial.  In  matters  of  prac- 
tice like  this  there  must  be  some  rule,  and  even  a  poor  rule 
uniformly  maintained  is  better  than  no  rule  at  all,  or  a  rule 
subject  to  continual  changes. 

Having  thus  determined  that,  on  the  facts  didcloaed  by 
the  record,  there  was  a  failure  to  perfect  the.  appeal,  we 
come  next  to  the.  question,  whether  the  affidavits  filed  in 
support  of  the  motion,  show  any  excuse  for  the  failure  on 
the  part  of  appellant  to  take  the  proper  steps  within  the 
proper  time. 

It  is  at  least  doubtful  whether,  under  any  circumfltaoces, 
an  appeal  can  be  taken  without  a  compliance  with  every  re- 
quirement of  the  statute;  but  for  the  purposes  of  this  case 
it  may  be  conceded  that  an  appellant  will  be  excused,  if  by 
the  act  of  the  re^onclent,  and  without  any  negligence  on 
his  part,  compliance  is  rendered  impossible.    It  is  attempted, 
by  the  affidavits  in  this  case,  to  show  that  service  of  the 
notice  of  appeal  prior  to  November  7,  was  r^idered  im- 
possible by  the  absence  of  respondent's  attorney  from  his 
office  and  residence.     The  showing  is,  however,  wholly  in- 
sufficient    It  appears  that  the  attorney  wb(s  absent  from  his 
office  and  residence  from  October  80  to  November  7,  and 
that  during  all  that  time  his  office  was  locked  up;  but  it 
does  n6t  appear  that  any  attempt  was  made  to  serve  the 
notice  at  his  residence,  as  provided  by  the  statute  in  such 
case  (Pr.  Act,  sec.  496).     On  the  contrary,  the  attorney  for 
appellant  testifies,  that  knowing  of  the  absence  of  respond- 
ent's attorney  from  the  county,   and  being  informed  and 
believing  that  his  wife  had  accompanied  him,  and  that  he 
had  no  other  family,  he  made  no  attempt-  to  serve  him  at 
his  residencte.     This,  we  think,  was  a  fatal  mistake.     If  the 
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information  relied  on  had  been  correct,  it  still  wonld  not 
have  justified  the  inference,  that  no  person  of  suitable  age 
aad  discretion  was  to  be  found  at  the  attorney's  residence. 
But  it  happened  that  the  infonaation  upon  which  appel- 
lant's attorney  acted  wds  false.  The  attorney  for'  respond- 
ent, during  his  absence  from  the  county,  left  his  house  in 
charge  of  no  leas  than  three  adult  members  of  hie  family, 
including  his  wife,  and  so  the  service  of  the  nbtiee  was  per- 
fectly feasible.  Besides^  there  were  other  attorneys  of 
record  in  .the  case,  who  might  have  been,  se;rved  by  mail, 
andy  moreover,  there  was  abundance  of  time  after  the 
seventh  of  November,  to  file  and  serve  a  new  notice  of 
appeal,  the  time  for  appealing  not  having  expired  by  forty- 
two  days^  when  the  attorney  for  respondent  returned  to  the 
county. 

Upon  this  state  of  facts',  we  think  there  was  no  sufficient 
excuse  for  failing  to  follow  the  established  rule  in  taking 
this  appeal,  aiid  the  motion  to  vapate  the  prder  of  (dismissal 
is  denied. 


.^ 


fNoi  1014.]  

THE  STATE  OF  NEVADA,  Respondent,  v.  GEORGE 
W.  McLANE,  Jn.j  and  FRA^sTK  iitcINTIltE,  Appei^' 

.  LANT8. 

IXDICTMEKT     FOB     MUBDER — CHABACTBB     OF  '  WEAPON     XJSBD'     NBED      NOt     Bfl 

evkvsb, — An  lodlctnMnt  for  iiurder,  ehaiisliig  that  dfsf«odantB  klUed  the 
aeoeased,  ''by  thcoa  and  tUere  shootta?  bliBf"  is  suAcienit,  without  itAtlng 
the  character  of  the  weapon  used  In  the  commiBsloii  of  the  offense. 

BcfiiciEHCt  OF  BTtDVNCB  TO  SUSTAIN  VBBDieR— Held,  opOD  a  TCTlew  Of  the 
testimony,  that  the  eTldencc  was  sufficient  to  sisstaln  a  verdict  of  murder 
In  the  first  degree,  against  both  of  the  defendants. 

Sepaiute  Tbxal — When  Must  me  Demakded.^-A  defendant,  Jointly  Indicted 
with  another,  who  intends  to  demand  a.  separate  trial,  must  make  his 
motion  before  the  formation  of  the  Jury  is  eonunenced. 

losu — Good  Cause  must  be  Shown. — Defendant  McLane  moved  for  a  sepa- 
rate trial,  upon  an  affldaylt  stating:  "That  the  theory  and  grounds  of 
defense  of  the  said  G.  W.  McLane,  Jr.,  are  entirely  incompatible  and  in 
conflict  with  the  theory  and  grounds  of  defense  of  Mclntire,  each  with 
the  other:"  Heldj  that  this  affidarlt  was  too  indefinite  to  disclose  the 
real  merits  of  the  application ;  and  that  the  court  did  not  err  in  denying 
the  motiOB. 

AmnsiaiLrnr  of  Tubviuomt — STATBiiBKtfl  oi^  DsFBNiya^Ts. — ^After  'the 
death  of  the  deceased,  each  of  the  defendants  made  statements  in  re* 
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IV*.  The  court  erred  •  in  denying  defendant's  motion  in 
arrest  of  judgment.  The  indictment  is  defective.  {People 
V.  Hood,  6  Cal.  236;  People  v.  Lloyd,  9  Id.  54;  People  v^ 
SavierSj  14  Id.  29;  People  v.  Logan,  1  ITev.  110.) 

V.  The  court  erred  in  refusing  to  give  the  instructions 
asked  by  def  eadant* 

1.  It  -was  error  in  not  giving  the  instrubtion,  that 
Mclntire's  statements  were  not  admissible  against  ITcLane^ 
unless  made  in  his  preeence.  (People  v.  Bonds,  1  Xev.  33  ; 
State  V.  O'Cormer,  11  Id.  416.) 

This  instruction  presented  a  correct  principle  of  law, 
and  should  have  been  given.  (People  v.  Williams,  17  Cal. 
142 ;  People  v.  Ramirez,  13  Id.  172 ;  Davis  v.  State,  10  6a. 
101;  Waterman  U.  S.  Dig.  616,  sec.  280.) 

2.  It  v^as  error  to  say  that  "no  single  instruction  is  to  be 
considered  by  itself.''  This  instruction  was  ambiguous^, 
and  calculated  to  mislead  the  jury.  (State  v.  McGinnis,  5 
Xev.  33T;  People  v.  Maxwell,  24  Cal.  14.) 

3.  The  instruction  as  to  reasonable  doubt  assumed  the 
guilt  of  the  prisoner,  and  was  erroneous,  (People  v. 
Diuffy,  6  Nev.  188;  People  y.  Williams,  11  Cal.  142;  StaU 
V.  McGirmis,  5  Nev  337.) 

4.  The  court  erred  in  commentii^ig.upon  the  contradictory 
statements  of  the  defei^dants,  (Waterman  U.  S*  Dig.^ 
sec.^369 ;  State  v.  Ah  Tong,1  Niev.  148,)    . 

5.  The  instruction,  that  the  jury  might,  disbelieve  the 
testimony  of  either  defendant^  was  erroneous.  (State  v. 
Kennedy,  7  Ifev.  374;  State  v.  Ah  Tong,  7  Id.  148;  Wat. 
U.  S.  Dig.,  sec  359.) 

VL  It  was  error  to  admit  the  declarations  made  by  the 
defendant,  Mclntire^  as  to  the  killing  of  Wallbaum,  such 
declarations,  as  to  other  conspirators,  were  no  part  of  the 
res  gestae.  (1  GreenL  Ev.,  sec.  Ill ;  Eoscoe  Cr.  Ev.  417,  418 ; 
2  Archbold  Cr.  Pr.  &  PI  1846 ;  Browning  v.  TJie  State,  30 
Miss.  656;  State  v.  Daubert,  42  Mo;  242.) 

VII.  The  testimony  of  witnesses  as  to  the  declarations  of 
Mclntire  was  inadmissible  for  any  purpose  against  defend- 
ant MbLane,  and  should  have  been  excluded.  (State  r. 
SoiUe,  14  Nev,  453;  State  v.  Ah  Tom,  8  Id.  214;  Brouming 
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V.  State,  30  Miss.  656;  State  v.  Daubert,A%  Mo.  2^2]  Claw- 
son  V.  State,  14  Ohio  St.  234 ;  Strady  v.  State,  5  Cald. 
(Tenn.),  300;  Highiower  v.  State,  22  Teic.  605;  People  t. 
if  core,  45  Cal.  19.) 

VIII.  When  illegal  testimony  is  allowed  to  go  to  the 
jury,  the  error  is  not  cured  by  an  instruction  to  the  jury  to 
disregard  it.  {Staie  v.  Daubett,  42  Mo.  242 ;  State  v.  Woljf, 
15  Id.  168  \D.&M.  R.  R.  Co.  v.  Van  Steinhurg,  17  Mich. 
99;  Znox  V.  filing,  18  Mo.  174.) 

if.  Fuller,  for  Appellant  Melntire : 

L  The  demurrer  to  the  indictment  should  have  been 
sustained..  The  indictment  does  not  conform  to  the  re- 
quirements of  the  statute.  It  does  not  state  the  character 
of  weapon  used  in  the  commission  of  the  offense.  (Cr.  Pr, 
Act,  sees.  234-236;  People  v.  LogaUj  1  Nev.  110;  Arch.  Cr. 
Pr,  &  PI  87;  People  v.  Lloyd,  9.  Cal.  55;  People  v.  }Yallace, 
9  Id.  31;  People  v.  Aro,  6  Id.  208;  People  v.  Hoqd,  6  Id- 
2ZQ;  People  Y.  Dolaai,  9  li.  576.) 

II.  The  court  erred  in  denying  the  motion  of ,  defendant, 
Hclntire,  for  an  autopsy  of  the  body  of  the  dpceased. 
(Whart.  Am.  Cr.  L.  652;  1  Greenl.  on.Ev.,  sec,  82,  note  fir) 

m.  The  court  erred  in  admitting  testimony. of  witnesses 
as  to  the  declarations  of  the  defendant,  McLane,  exculpating 
himself  and  inculpating  the  defendant;^  Melntire,  .  (3  Greenl. 
onEv.,  sees.  94, 110,  111 ;  Whart.  Am.  Gr,  L..70a,  706)  706} 
Whar.  U.  S.  Dig.  227,  p.  610.)         .  •   ,         .    . 

IV.  The  evidence  ia  insufficient  to  sustain  the  verdict 
against  the  defendant,  Melntire.  The  .judgment  as  to  him 
fihould  be  reversed  upon  this,  ground.  (People  v.  Lends,  SO- 
Cal.  531 ;  People  v.  Strong,  30  Id.  151;  St<Uey.  Vm  Winkle, 
«Xev.  3^8.) 

V.  The  charge  of  the  court  is-  ^pabigious,  contradictory 
and  irreconcilable  as  a  whole.  In  discussing  the-  alleged 
errors  in  the  indictments,  counsel  cites:  3  Gceenl.:on'  Ev. 
43;  Peoph  v.  Ybarra,  17  Cal  168 ;  Peoph  v,  Williams,  17 
li  142;  People  r.  Maxwell,  24  Id.  lA:;>Peopi9  v.  Strong,  S& 
Id,  151;  People  v.  Campbell  30  Id.  312.) 


( 
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M.  A,  Jfi/rpAy>  Attomey^General  for  Bespondent : 

I.  The  indictment  is  sufficient.  {People  v.  Stevenson,  1^ 
Cal.  275 ;  Peaple  v.  Dolan,  9  Id.  583 ;  People  v.  King,  37  Id. 
609 ;  People  v.  Judd,  10  Id.  313 ;  People  v.  Colt,  3  Hill.  432.) 

II.  The  court  did  not  err,  in  refusing  defendants  a  sepa- 
rate trial.  Where  several  persons  are  jointly  indicted  for  a 
felony,  they  can  not  claim  separate  trials,  as  a  matter  of  right, 
although  they  sever  in  their  pleas;  but  the  court,  in  its  dis- 
cretion, may  allow  them  to  be  tried  separately.  {Ilaiishins 
V.  The  State,  9  Ala.  137 ;  U.  S.  v.  Marchant,  4  Mason,  158 ; 
Commonwealth  v.  Manson,  2  Ashmead,  31 ;  Siate  v.  Wise  & 
Johnson,  7  Kich.  L.  R  412;  State  v.  Conley,  39  Me.  78.) 

A  separatie  trial  can  not  be  demanded,  as  a  matter  of 
right,  after  the  jury  have  been  sworn,  even  if  the  statute 
gives  the  right,  when  properly  claimed.  (Lawrence  v.  Stale, 
10  Ind.  453 ;  McJunJcins  v.  State,  10  Id.  140.) 

III.  Where  there  id  any  evidence  to  support  the  verdict, 
it  will  not  be  disturbed.  (State  v.  McGinnis,  Q  Nev.  109 ; 
State  V.  Oioverij,  10  Id.  24;  State  v.  Huff,  11  Id.  17 ;  State  v. 
Raymond,  11  Id.  99;  State  v.  Crozier,  12  Id.  300;  Stale  v. 
Mills,  12  Id.  403.) 

IV.  Instructions  given  upon  a  criminal  trial  must  be  read 
and  construed  together  and  taken  as  a  whole.  Xo  single 
sentence  is  to  be  selected  from  the  body  of  any  one  in- 
struction and  "held  up  as  being  erroneous,  while  the  bal- 
ance may  be  good  and  explain  the  error  away.  (State  v. 
Donovan,  10  Nev.  36;  Stater,  Paymond,  11  Id.  98.) 

V.  No  error  Xvas  committed  by  the  court  in  refusing  to 
give  the  instruction  asked  for  by  the  defendant,  Mclntire, 
because  it  had  already  been  given  by  the  court  of  its  ovm 
motion,  and  the  giving  of  the  one  asked  for  by  Mcln- 
tire  would  be  likely  to  mislead  the  jury.  (People  v.  Yar- 
num,  53  Cal.  630 ;  State  v.  Ferguson,  9  Nev.  106 ;  People  v. 
Bond,  1  Id.  33;  State  ▼.  Rover,  13  Id.  17;  Slate  v.  Hamil 
ion,  13  Id.  386.) 

VL  The  affidaxFits  for  a  change  of  venue  were  insufficient: 
Hxej  merely  set  forth  .ne  opinions  of  affiants  that  the  de- 
fendant, McLan^,  couldrn6t'  have  a  fair  trial,  owing  to  tiie 
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popular  prejudice  against  him.  .  (People  v-  McCatdey,  1 
Cal.  379 ;  People  v.  Shuler,  28  Id.  490 ;  PeopU  v.  Mdhoney, 
18  Id.  180 ;  People  v.  Conffleton,  4:4:  Id.  93.) 

VII.  The  granting  and  refusing  of  ^parate  triafe  to 
parties  jointly  indicted  is  a  matter  that  is  discretionary 
with  the  district  court,  an^  this  court  will  not  disturb  the 
ruling  of  the  lower  court  without  it  is  made  aflSTxnatiyely  to 
appear  that  the  discretion  has  been  abused*  (Comp.  L., 
see,  1984;  People  v.  Stockham,  1  Parker,  424;  U.  S.  y. 
Cribert,  2  Sumner,  19 ;  State  v.  McLeitdon,  6  Strob.  .  85 ; 
Commonwealth  v.  Eastman,  1  Gush,  189/;  State  v-.Gqnley, 
39  Me.  78 ;  Staie  v.  Soper,  16  Id.  29? ;  United  States  v.  Jlfar- 
cAanM2  Wheat.  480.) 

The  defendant,  McLane,  c^n  i^ot  now  complain,  b^auae 
his  motion  was  not  made  in  time.  It  should  have  been 
made  before  the  parties  commenced  :to  impanel;  the  jury. 
A  separate  trial  can  not  be  demanded  after  tlie  jury  has 
been  impaneled.  (McJerHdns  v.  State,  10  Ind.  140;  Laio- 
vence  v.  JSiate,.  10  Id.  453. ) 

VIII.  The  motion  for  a  continuance  made  upo;i  the  affi- 
davit of  McLane  was  properly  overruled,  after  the.  district 
attorney  bad  agreed,  that  if  th^  witness  was .  present, ,  he 
would  testify  to  the  fapts  as  set  forth  in  the  affidavit, .  apd 
that  the  said  facts  were  true.  .{People  v.  Diaz,  6  Cal.  249 ; 
Slate  V,  Brette,  6, La., An,  652;  People  y.  Vermilyca,  7  Cow. 
:569 ;  Brill  v.  Lordf^  14  Johnson,  341.) 

By  the  Court,  Bjbatty,  C.  J. :    , 

The  defendants  were  jointly  indicted,  tried  togeiiier,  and 
both  found  guilty  of  murder,  in  the  first  degree.  Th^y 
unite  in  appealing  from,  the  judgm^^t  a^d .  from  th^  order 
denying  their  motion  for  a  new  trial. 

Each  is  nevertheless  represented  here,  aa  he  was  through- 
out the  piroceediiigB  in. the  district  OQurt,  by  his  own  special 
counsel,  and  each  rteUes  upon  one  or  more  .assignments  of 
^rror,  baaed  upon  exceptions  in  whiQh  th0  oth^r,  did  not 
join^  For-  this  reason  1;he  case  must  biB  treated  as  if,  there 
^fcere.tnf;o  eep^r^te  app^fab,  though,  ^me  ppintai,  c(>mpion  to 
both,  will  requ.ire  to  be  noticed  but  once.     ,   .  , 
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And,  first,  as  to  the  indictment.  The  defendant,  Mcln- 
tire,  demurred,  and  both  defendants  moved  in  arrest  of 
judgment,  on  the  ground  that  it  was  fatally  defective  in 
failing  to  describe  the  weapon  used  in  the  commission  of 
the^  alleged  offense. 

The  indictment  charges:  "That  the  said  Greorge  W. 
McLane,  Jr.,  and  Frank  Mclntire,  at  the  said  county  of 
Lincoln,  in  the  said  state  of  Tfevada,  on  the  thirteenth  day 
of  December,  a.  d.  1879,  or  thereabouts,  l«rithout  authority 
of  law,  willfully,  feloniously,  and  with  malice  aforethought, 
killed  Frederick  Wallbaum,  by  then  tad  there  shooting  him, 
the  said  Frederick,'^  etc. 

The  substantial  form  to  be  followed  in  aii  indictment  for 
mnrder  is  prescribed  in  section  1859  of  the  Compiled  Laws, 
and  in  that  form  the  words  ^*by  shooting  him**  are  followed 
by  the  words,  "witTi  a  pistol  (or  with  a  gun  or  other 
weapon^  according  to  the  facts)." 

Judged  by  this  section  alone,  this  indictment  would  seem 
to  be  defective.  But  by  the  very  next  section  (I860},  it  is 
expressly  enacted  that:  **It  shall  not  be  necessary  to  set 
forth  in  the  indictment  the  character  of  wea|)on  used,  nor 
that  any  weapon  was  tised  in  the  comniission  of  the  offense, 
unless  the  using  of  such  weapon  is  a  necessary  ingredient 
in  the  commissidn  of  the  offense." 

The  meaning  'and  application  of  this  provision  is  plain. 
In  such  offenses  as  assault  with  a  deadly  weapon,  drawing 
and  displaying  a  deadly  weapon,  etc.,  the  character  of  the 
weapon  used  is  an  essential  ingredient,  and  in  charging 
Silch  offensds,  the  necessity  of  setting  this  forth  in  thd  in- 
dictment is  readily  perceived.  But  in  mtirder  it  is  not 
essential  that  a  weapon  !o£  any  sort  should  be  used,*  and  in 
such  cases  the  law  has  wisely  dispensed  with  the  necessity 
of  describing  a  weapon.     ' 

The  stricter  rule,  which  formerly  pt^vaifed  with  refleMnoe 
to  this  matter,  rested  upon  two  grounds  of  -suppiosed  neees- 
ffityi  It  was  thought  necessary  to  make'  the  chargfe  in- the 
indictment  as  specific  as  possible,  in  order,  firsts  that  a 
judgment  •  thereon  might  be  ;•  an  effectual  bar  tos(  'sewmd 
prosecution  for  the  daniiD  6tfen$e ;  tad,  s^condy  to  afford  the 
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defendant  a  reasonable  guide  in  the  preparation  of  his 
defense. 

Btit  as  the  record  of  a  convietion  or  acquittal,,  unaided 
by  parol  testimony^  is  not  in  itself  sufficient  to  sustain  a 
plea  of  former  convietion  or  acquittal,  it  ife  clear  that>  £ox. 
this  par|k)ae,  the  difference  between  charges  more  oir  less 
specific  is' a  difference  of  degree  merely,  not  of  kind,  and 
that  the  simplification  of  the  charge,  although  it  mighty  in 
some  rare  instance,  subject  a  defenda;at  to  greater  trouble 
in  sustaining  suoh  a  plea,  does  not  deprive  hijqi  of  any 
right  guaranteed  by  the  constitution. 

As  to  the  second  ground,  it  was  long  ago  discovered  that 
the  tendency  oi  the  rule  requiring  the  defendant  to  be  in- 
formed by  th^  indictment  of  the  exact  particulars,  of  the 
charge  against  him,  was  greatly  to  facilitate  the  escape  of. 
the  guilty  without  materially  ooiatributing  to  the  protectiota 
of  the  innocemt;  and  the  courts  accordingly  proceeded  to 
correct  the  evil,  not  by-  a  direct  abrogation  of  the  rule^  but 
by  resorting  to  a  cllimsy  expedient  by  .which  its  effects  we)^ 
neutralized.  They  saiictioned  the  practice  of  cha!rging,  in 
separate  counts  o;f  the  indictment,  the  use  of  as  .many  dif- 
ferent means  of  producing  death  as  the  pleader  might  thii^ 
the  uncertainties  of  his  cade  demanded,  thus  preserving  the 
rule  in  form^  while  abandoning  the.  ground  u^pon  which  it 
was  supposed  to  rest;  for  it: is  clear  that  an  intdictm^nt, 
which  charges  the  use  'of  every  possible  means  of  produjCi|ig 
death,  is  exactfy  as  iiidefinite  as  one  that  charges,  the.  ..killing 
in  the  simplest  &nd  inost  gemeral  terms. 

The  pWsebt  case  serves  very  well  to  illustrate  the  f 0:re-. 
going  obeervalftons.  It' •would  have  been  easy  to, charge, the 
shooting  tO'haV0  been. -done  with  a  pistoI,<  in  one  count  of 
the  indictment,'  with*  a  gun  and  pistol  in  ajaother,  with  two 
pistok  in  another,  and  so  ad  infinitum^  But  supposing  the 
defendants '  to  •  have*  been  innocent,  how  could  they  .have 
prepared  thedr  defense  against  such  a  charge,  better  tjiaii 
agamst  tide  simple 'ddlegation  .that  they  killed  'Wallbaujaa  by 
shooting  him?.  The  difiereiwe  would  h^v^  been  in  this  x^ 
speet  a  diffearenoe. of  fdim  mere}y,  not. of.  siilbi^t;^!^^;  ^^  ^^ 
can  npty.therefoife,  be  pretended  that  th^  legisl^ti^rei  hasie^- 
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eeeded  its  powers  in  prescribing  th§  simpler  iii  pl£^^  of  the 
more  cumbrous  form. 

It  is  only  necessary  to  say,  with,  respect  tO:  th0. cases  cited 
In^ 'Counsel  for  appellants,  to  prove:  that  this  indictment  is 
bad,  that  they  all  have  reference,  to  .the  xule  pf  pleading  in 
forte  prior  to  tlie  adiption  of  our  statutory  rtile.  (Gomp.  L 
1860)1  We- think  tihe  district  court  did  not  err  in  over- 
rulidg  the  demi^rrer  and  jnotions  in  arrest  of  judgment. 

In  order  to  a  proper*  understandioig  of  most  of  the  re- 
maining points  urged  in  behalf  of  the.  appellants;  it  will  be 
necessary  to  make  a  statement  of  <  som^  of  the  more  impor- 
tant facts  developed  hj  the  testimony  adduced  at  the  trial. 

It  appears  that  the  deeeaaed,  Frederick  WaUbaum, 
resided  on  a  ranch  in  Pahranagat  vaUey,  He  was  lumiiurried, 
and  bad  no  one  living  with  him  except  the  defendant 
Mclntire,  who  for  some  mouths  iprior  to  WaUbaum's  death 
was  employed  by  him  as  a  vaquera.  His  neaarest  neighbor 
was  George  H.  -McLane,  Sr.,  father  of  the  otiiker  defendant ^ 
who  resided  oH  a  ranch  five  miles  distant. 

That  WaiUbftum  was  murdened  at  hia  ranohi  on  the  twelfth 
or  thirteenth  of  December,  1879,  was  very  clearly  proved. 
On  the  eighteenth  of  December  his  body  was  fished. out  of  a 
well  on  the  premises^  where  it  had  been  throwjaand  held 
down  by  a  pile  of  stones.  Death  had  evidelntiiy  been  produced 
by  two  gimshot  wounds,  one  in  the  bax^k  of  the  head,  and  the 
other  in'  the  side  of  the  head,  and  the  evidence  all  tended 
to  show  that  these  wounds  were  inflicted  by  one  or  the 
other,  or  both  of  the  defendants,  not  earlier  than  the  twelfth 
nor  later  than  the  thirteenth  of  December.  Mclntire  wa$  at 
Wallbaum-s  ranch  on  both  the  twelfth  and  thirteenth.  He- 
Lane  was  there  only  on  the  thirteenth.  They  left  the  ranch 
together  early  on  the  fourteenth,  going:  first  to  the  ranch 
of  the  elder  McLane,  and  thence  to  the  town  of  Hiko, 
where  they  spent  that  night;  The  next  day,  the  fifteenth^ 
they  started  home,  and  went  as  far  as  Piersto's  ranch, 
W'hieh  was  about  a  half  mile  from  the*  eld^  McLahe'& 
Mclntire  remained  at  Pierson's  that  night,  but  McLane 
went  home,  and,  rousing  up  his  father,  informed  liim  that 
Mclntire  had  told  him,  on  their  return-  from  Hiko.  that 
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he  had  murdered  WaUbi^um.  By  his  it^tlier's  advice 
he  started  back  to  Hiko  early  in  the  ?Ilomi^g,  prQCur^4  & 
warrant  and  an  .officer,  and  bad  McXntire  arrested.  Afte;r 
this  he  assisted  in  the  search  ior.  WaUbaum's  body,  which, 
as  above  stated,  was  foond  in 'the  well  op  his  o^^  pxexaises^  on 
the  morning' of  the  eighteeiith  of  Pecembeirf  Up  to  the  time 
he  was  informed  of  the  .finding  of.  thfl  h(>dy,  Mclntixe  roado 
no  countercharge  >agai2i8t  jUIeLane, 'altboiig^  he  knew  he 
had  been  arrested  at  the i inatani^e  of.  the.  latter.  On.  the 
contrary,  he.oonti&ited  to  :tdil  the  .a^me  story  he  had  beep 
telling  since  the  morning  of.  th^  thirte^th,  when  McLane 
went  with  him  to  Wnllbtiujtn'B  ra^cd^-^.  ^*,  that  Wallbaum 
was  away  from  home ;  that  he  .was.  out  in .  the  hills  looking 
after  hi&  cattle,;  and  Was  i;u>t  expected  back  for  ..ten  .days  or 
two  wiaeks.  .A«  sooHi:  however,  as  he  was,  infor9)ed  of  the 
finding  of  the  body,  he  mtide  a  statement,  to  .the  effect  that 
MoLane,  on  axrivimg  at  Wallbftum's  !r4j^ch  pn;  the  thirteei;Ll;h, 
had  been  ordered  by  the  latter  not,  .tp  (^fiter  the,  hc^uae.;  tb^t 
he  pretended  to. leave,  hut  shortly  afterw^ds.^pped  up  {to 
the  door  aaid  shot  Wallbaum  in  t^  b^k  of  the  >he;s^d,  .^hoot- 
ing him  a  second.'  time  in  the;  fiide  of'  the  hcjad^  after  he  hfid 
fallen  to  the  flool*.  He:  tb^n^  Mclntiro.  jsi^ys,  oompelled  him^ 
by  threats  and  intimidatio|K^  to  assist  in  carrying  the  body 
to. the  well,  and' in.  hurling  the  ftoiie;^.  th^t  rvB|ere  thrown  ixpon 
it,  after  which  he  searched  the  premises  for  valuables,  and 
took  from  among  the  papi^r^  of  the  deqease4  &  check  for  one 
hundred  alaud  twenty  doUays,  . 

The  reault  of  .Mejntirc'a  stj9tem6i^t  w^as,  th^i.McLaAe:.als0 
was  arrested^  His.frtatements^.ipradei  bpth  before  and  aft^r 
hia  arr^ty  wre  tO'  the  effect  that  he  ifxet  Mclntire  at  Pier- 
son's  rjEu^chJim  the  aftemopn  of  the  twelfth, of  December, 
and,  being  inf ormiad  by  \^\xa  that  WaJlbaum  w:as  absent  from 
home,  agreed  to  pursuade:  two  Indian  women  to  ^o  with 
him  to  the  ranch  the  nei^t  day;  that  on,  the  moaning  of 
the  thirteenth  Mclntire  came  to  Fierson's  i:anch  with  Wall^ 
baurn'^  wagon^  and  tpck  the  squaws  hqme  with.bii^  in  that 
conveyances  McLane  lollpwing  on  hQ^eeback,  and  arriving 
at  the  ranch  at  the  same .  tin^ i^ .  with  X\\e{  others.  He  says 
that,  on  bis  a^xival,  he.QQtiped  ajnun^j^er  oi^  thii^  that  ha. 
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knew  Wallbaum  wonld  not  have  left  behind  him  if  he  had 
really  been  out  in  the  hills  with  his  cattle^  and  he  also 
noticed,  as  a  very  singular  circumstance,  that  Mclntire, 
instead  of  drawing  water  from  the  well  near  the  house,  went 
to  the  creek,  two  hundred^  yards  away.  What  he  observed 
induced  him  to  sUspect  that  Mclntire  had.  murdered  Wall- 
baum and  put  his  body  in  the  well,  afad  this  suspicion  waa 
confirmed  by  Mclntire's  explicit  statement  to  that  effect, 
made  on  their  way  back  from  Hike.  Each  of  those  state- 
ments was  consistent  enough  of  itself  and  with  most  of  the 
surrounding  circumstances,  but  each  was  contradicted,  in 
important  particulars,  by  the  testimony  for  the  state. 

Mclntire  was  contradicted  by  proof  that  he  had  said  over 
and  over  again,  and  to  a  number  of  diflFerent  persons,  between 
the  twelfth  and  eighteenth  of  December,  that  Wallbaimi 
was  away  from  tome,  and  that  he  persisted  in  telling  this 
story  after  he  kiieW  MtsLane  had  accused  him  of  the  murder 
and  when  he  was  ill  no  possible  danger  of  violence  from 
[tfcLane.  His' pretense  that  he  was  afraid  of  McLane  is 
also  contradicted  by  the  whole  tenor  of  his  conduct  during 
the  f ourteeinth  ■  fifteenth-  and  sixteenth  ed  December,  and  bv 
the  "fact  that  he  voluntarily  returned  with  him  to  the  vicin- 
ity of  his  father'^s  ranch,  instead  of  denouncing  him  to  the 
authorities  at  Hiko,  and' putting  himself  under,  their  pro- 
tection.     '      •  ....      .,  .    .     ,  ■      , 

« 

The  check,  also,  for'  one  'himdred  and  twenty  dollars, 
indorsed  by  the  payee,  and  identified  as  the  property  of 
Wallbalitn,  'which,  he"  sayfe,  wa6  taken  from  among*  the  pa- 
pers of  thd  deceased'  by  McLane,  appears  to  have  been  in 
hi&  bwn  possession  before  the  time  when  he  says  McLane 
delfv6re(f  it  to  him.  Hie  pretends  that  he  reieeivedi  it  from 
Mcliane  at  the  time  the  latter  was  starting '  to  have  him 
arrested,  on  the  morning  of  the  sixteenth,  but'  it  was  shown 
that,  as/ early*  as  the  foiifteenth,  when  he  wa^  drinking  at 
Hiko,  he  was  boasting  of  the'  amount  of  his  fnrids,  and 
threw  a  paper  on  thfe  'coimter,  which  he  said  was  a  chec^, 
and  which  he  put  back  in  his  pocket  in*  consequence  of 
something  said  to  him  by  MdLane  in  a  language  not  under- 
stood by  those  present'    If*  he  had' a  check  fct  that  time,  i| 
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must  have  been  the  check  for  one  hundred  and  twenty  dol« 
lars,  for  he  had  none  other. 

McLane's  story  was  less  improbable  in  itself  and  less 
seriously  in  conflict  with  surrounding  circumstances  than 
Mclntire's,  but  two  witnesses  testified  to  a  fact  fatally 
inconsistent  with,; his  theory  that  WaUbaum  had  bpen 
murdered,  thrown  into  the.  well  and  covered  with  stones  be- 
fore  he  arrived  at  the  ranch.  They  testified  that  when  they 
arrived  at  Wallbaum's,  ranch,  on  the  seventeenth,  of  De- 
cember,  their  attention  was  called  by  McLane  to  the  tracks 
of  a  wagon  going  from  the  front  of  the  house  to  a  heap  of 
stones,  from  which  the  top  had  recently  bee?x  rp(mpved,  and 
thence  to  the  brink  of  the  welL  They  we^e  searchii^  .f pr 
the  body,  and  Mcliane  expressed  his. belief,  founded  on  the 
condition  of  the  stpne  heap  and  the  po^ition  of  the  wagoi) 
tracks,  among  other  things,  that  the  body  was  i^  the  well 
and  had  been  covered  with  stones. 

This  surmi^^  if  surmise,  it  was^  proved  to  be  correct; 
but  the  witnesses  to  whom  the  tracks,  were  pointed, out,  swor^ 
that  they  followed  them  up  from  the  brink  of  ,  the  well, 
where  the  wagon  was  thei^  standing^  and  found  the  wjbeels 
of  the  wagon  reeling  in  the  identical  tracks  they  had  made 
in  coming  from  the  well.  They  and.  others  also  testified 
that  the  condition  of  the  dirt,  and  fragmenla  of  rock  in.,  the 
bottom  of  the.  wagon  showed  that  it  had  never,  }^en  used 
after  the  stones  were  hauled.  If  this  testimony  was  true — - 
and  of  that  the  jury  was  to  judge— it  proves  that  this  wagi^n, 
which  was  the  same  one  in  which,  the  squaws  were  brought 
to  the  ranch ,  on  the  morning .  of  the  thirteenth,  had  been 
used  after  that  time  for  hauling  thi9  stones — that  is  to  say, 
that  it  was  so  used  after  the  arrival  of  McLane  at  the  ranch ; 
for  he  arived  there  with  the  squaws^  according  to  his  own 
statement.  It  was  shown,  moreover,  that  McLane  did  at 
one  time  have  the  check  for  one  hundred  and  tw;enty  dollars 
in  his  possession,  and  when  it  was  taken  from  Mclntire^ 
after  his  arrest,  it  was  found  inclosed  iuja  letter  envelope 
in  which  McLane  had  received  a  letter  through  the  mails, 
and  bearing  his  address.  He  Accounts, for  these j^acts  by 
saying  that  Mclntire  had  requested  him  to  take  care  of  his 
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papers  while  he  was  drinking  at  Hike,  as  he  had  no  pocket- 
book  and  wag  afraid  of  losing  them.  He  did  not,  however, 
offer  any  explanation  of  his  supposed  admission  to  Mclntire 
to  put  the  check  in  his  pocket  at  the  time  he  first  displayed 
it  in  Hiko. 

But  the  important  evidence  against  McLane  was  that  in 
regard  to  the  wagon  tracks  on  the  seventeenth  of  Decem- 
ber. The  testimony  on  the  latter  point  wa^;  it  is  true,  not 
very  positive,  but  as  to  the  tracks,  two  witnesses  swore  pos- 
itively that,  on  the  seventeenth  of  l)ecember,  the  wheels  of 
the  wagon  still  rested  in  the  identical  tracks  they  had  made 
in  coming  from  the  well.  The  force  of  this  testimony  can 
only  be  obviated  by  arguing  that  the  witnesses  were  mis- 
taken; that  their  failure  to  call  the  attention  of  the  other 
persons  present  to  what  they  say  they  observed,  proves  that 
they  attached  but  slight  importance  to  it  at  ^e  time,  and 
consequently,  that  they  could  not  have  made  their  observa- 
tions with  the  amount  of  care  they  would  otherwise  have 
bestowed  on  a  circumistance  so  important.  ;  As  an  argument 
to  the  jury,  this  was  entitled  to  serious  consideration,  but 
it  can  have  no  influence  here.  We  have  no  jurisdiction  to 
decide  Upon  the  credibility  of  witnesses.  If  their  evidence, 
taken  as  true,  warrants  the  verdict,  it  is  conclusive  in  this 
court  in  favor  of  correctness  of  the  finding. 

We  can  not  'say^  in  this  case,  in  view  of  the  facts  above 
stated,  and  the  numerous  minor  details  from  which  they 
gain  color  and  consistency,  that  the  verdict  iagainst  either 
defendant  was  unwarranted  by  the  evidence. 

The  next  point  to  be  noticed,  is  the  alleged  error  of  the 
court  in  refusing  to  allow  the  defendants  separate  trials. 

Our  statute  provides  (Comp.  L.  1984)  that:  "When 
two  or  more  defendants  are  jointly  indicted  for  the  same 
offense,  they  shall  be  jointly  tried,  unless  for  good  cause 
ahown  by  the  p!rosecution  or  defense,  the  court  shall  other- 
wise direct." 

This  section  does  not  by  itself  materially  change  the 
common  law  rule  (1  Bishop  Cr.  Pr.,  sec.  1018).  But  by 
another  section  (1944)  it  is  provided  that:    ''When  several 
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persons,  jointly  indicted,  are  tried  together,  they  are  not 
allowed  to  sever  their  challenges,  but  must  join  thereili." 

A  similar  provision  in  the  law  of  California  was  held  to 
apply  to  peremptory  challenges  (People- v,  McCalla,  8  Gal. 
301)',  and  it  follows  that  no  such  challenge  can  be  insisted 
on,  as  matter  of  right,  unless  all  the  defendants  on  trial 
unite  in  making  it.  This  is  an  essential  change  of  the  old 
rule,  which,  in  sueh  cases,  secured  to  each  defendant  his  full 
number  of  challenges  (1  Bishop  Cr.  Pr.,  sec  1028),  and 
it  may  be  that  one  result  of  this  change  is  greatly  to  abridge, 
if  not  entirely  to  take  away,  the  discretion  of  the  district 
court  to  refuse  separate  trials  where  it  is  made  to  appear, 
at  the  proper  time,  and  in  the  proper  way,  that  the  defend^ 
ants,  on  account  of  the  antagonism  of  their  position,  can  not 
join  in  their  peremptory  challenges.  '    • 

That  the  defendants  in  this  case  each  relied  for  his  ex* 
culpation  upon  establishing  the  guilt  of  his  co-defendant  is 
plainly  apparent  from  the  stlatement  of  facts  above  given, 
and  if  eitber  had  moved  for  a  separate  trial-  at  the  proper 
stage  of  the  proceedings,  and  upon  a  sufficient  showing  of 
facts,  we  should  have  been  strongly  inclined  to  tbeopiniop 
that  the  denial  of  his  application  would  have  been  error. 

But  the  defendant,  Mclntire,  niever,  at  any  stage  of  the 
proceedings,  asked  for  a  separate  trial,  and  we  know  of  no 
authority  for  holding  that  it  was  the  duty  of  the  court,  of  its 
own  motion,  to  order  separate  trials.  The  time  to  de* 
tannine  whether  defendants  jointly  indioted  are  to  be  tried 
separately  or  together,  is  before  the  formation  of  the  jury 
is  commenced,  and  at  the  time  the  court  knows  nothing  qf 
the  line  of  defense  the  defendants  expect  to  take,  or  of  any 
other  facts  constituting  good  cause  for  ordinary  separate 
trials.  The  statute  is  plain,  to  the  efiPect  that  separate 
trials  are  not  to  be  ordered,  unless  good  cause  therefor  is 
^hown  either  by  tlie  prosecution  or  defense,  and  this  im- 
plies  that  the  party  desiring  a  separate  trial  must  apply  for 
it  and  support  his  application  by  a  sufficient  showing  of  facts. 
Even  where  the  right  to  a  separate  trial;  is  absolute  if  de- 
manded, it  may  be  waived,  by  failure  to  :demand  it  before 
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commencing  the  selection  of  the  jury.  (People  v.  McCaUa, 
supra.) 

It  would  appear  from  the  record  of  this  case,  that  Meln- 
tire  elected  to  be  tried  together  with  his  co-defeadaiut,  and 
as  to  him,  therefore,  it  is  clear  that  the  actiom  of  the  court 
in  this  respect  was  not  erroneous.  The  case  of  McLane  is 
different.  His  counsel,  before  the  formation  of  the  jury- 
was  commenced,  read  an  aiEdavit,  upon  which  he  an- 
nounced he  would,  at  the  proper  stage  of  the  proceedings, 
move  for  a  separate  trial.  His  impression  was  that  the 
proper  time  for  moving  was  after  the  completion  of  the 
jury.  He  discovered  his  error  in  time,  however,  to  make 
his  motion  before  the  jury  was  sworn  or  completed.  Even. 
this,  we  think,  was. too  late  to  be  regular.  A  defendant 
who  intends  to  demand  a  separate  trial,  especially  in  a  ease 
like  this,  ought  not  to  embarrass  his  co^iefendant  and  de- 
lay the  court  by  taking  part  in  the  iinpaneling  of  a  jury  by 
which  he  does  not  intend  to  be  tried.  But  it  is  not  upon 
this  ground  that  we  rest  our  conclusion  that  the  district 
court  did  uot  err  in  denying  the  motion.  The  statute  re- 
quires the  motion  to  be  sustained  by  good  cause  shown^ 
and,  we  think,  the  affidavit  in  support  of  McLane's  motion 
was  scarcely  sufficient.  It  merely  states^  in  general  terms^ 
^^that  the  theory  and  grounds  of  defense  of  the  said  G.  W. 
KcLane^  Jr.,  are  entirely  incompatible  and  in  conflict  witk 
the  theory  and  grounds  of  defense  of  Mclntire,  each  with 
the  other.     Wherefore,"  etc.  .. 

This  was  too  indefinite  to  disclose  the  real  merits  of  the 
application.  It  should  have  been  eixplicit  to  the  effect  Uiat 
each  .defendant  had  accused  the  other  of  the  murder,  and 
that,  under  the  circumstances,  neither  could  be  acquitted^ 
except  upon  the  hypothesis  that  the  other  was  solely 
guilty.  Nothing  like  this  could  be  inferred  f roan  the  terms 
of  the  affidavit,  and  in  the  absence  of  a  sufficient  stateiment 
of  the  facts,  we  do  not  think  the  court  erred  in  denying  the 

motion. 

The  next  assignment  of  error  relates  to  the  rulings  of  the 
eourt   touching  the  *  admissibility   of  testimox^. .  The  ex* 
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eeptioiifi  to  these  rulings  were  very  numerotis,  but  they  in- 
volve only  one  question. 

After  WaDbaum's  death,  eaeh  of '  ttie  defendants  made 
more  than  one  statement  in  regard  to  the  homicide,  excul- 
pating himself  and  imputing  the  crime  to  the  other.  On 
the  trial,  these  statements  were  proved  by  the  prosecution. 
When  evidence  of  McXane's  statements  was  offered,  Moln- 
tire  objected  to  it,  on  the  ground  that  it  was  incompetent  as 
to  him,  and  when  his  own  statements  were  calkd  out,  Mc- 
Lane  made  a  similar  objection.  Undoubtedly  these,  state- 
ments were  incompetent,  except  as  against  the  parties  by 
whom  they  were  respectively  made,  and  if  they  had  been 
offered  and  admitted  generally  a^  against  both  defendants 
it  would  have  been  a  most  glariiig  error.  But  in  fact  they 
were  not  so  admitted.  It  is  true,  that  when  the  first  offer 
was  made  to  introduce  evidence  of  one  of  these  statements, 
the  court'  fnquii'ed''  Whether '^'th^p'roBecution'  expected  >  to 
prove  a  conspiracy,  and  on  Teceiving  an  affirmative  answer, 
admitted  the  testimony,  dppareirtly  up6n  the  theory:  that, 
upon  proof  of  a  conspiracy  to  cotnmit  the  murdir,  Ae  declar- 
ations of  each  d^^ndant;  though  made  after  tha  tlccomplish'-' 
ment  of  the  jcwnt  purpose,  would  be  evidence  against  both. 
But  ahnoat  imtnediately  the  c<>urt  perceived  the  error  of  this- 
view,  and  from  th At  moment  to  the  end  bf  the<  trial  it  was 
declared  over  and  over  again  by  counsel  and  the  court  that 
the  statements  of  the  defendants  were  not  reoeivedy  and 
were  not  to  b^  considered  as  evidence,  except  as  against  the 
party  inSsdring  them. 

That  they  were  admissible  to  that  extent,  and  under  the 
limitations  declared  by  the  court,  there  can  be  no  doubt. 
The  fact  that  each  defendant  charged  *the  crime  upon  the 
other  makes  no  difference  as  to  the  admissibility  of  his 
statements  as  evidence- agslinst  himself.  Of  course,  if  it 
were  true,  as  claimed  by  counsel  for  appellants,  that  their 
respective  statements  contained  no  evidence  against  them- 
selves, there  would  be  good  ground  for  charging  miscon- 
duct upon  the  prosecution  and  error  on  the  part  of  the 
court,  in  offering  and  admitting  them  to  the  consideration 
of  the  jury.     But  such  was  far  from  being  the  case..    Every- 
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statemelit  made  by  either  defendant  showed  that  he  wa& 
aware  of  many  circumstances  connected  with  the  homicide^ 
and,  proof  of  such  knowledge  had  a,  tendency  at  least  to 
prove  participation;  it  made  out  part  of  the  state's  case^ 
which  was  completed  to  the  satisfaction  of  the  jury,  by  show- 
ing that  the  conduct  of  the  defendants  was  inconsistent 
with  that  part  of  their  respective  statements,  exonerating 
themselves. 

If  they  had  been  tried  separately,  no  one  wopld  venture 
to  deny  that  Mclntire's  statements  could  have  been  proved 
against  him,  and  McLane's  against  hin^;  and  it  is  equally 
undeniable  that  the  statements  of  each  showed  too  intimate 
a  knowledge  of  the  circumstances  of  Wallbaum's  murdeETy 
and  the. disposition  of  the  body,  not  to.r^uire  a  consistent 
and  truthful  explanation,  in  order  to  rebut  a  reasonable 
presumption  of  guilty  participation  therein.  That  the  tes- 
timony was  admissible  there*  can  be  no  doubt,  and  the  prej- 
udice resulting  to  the  defendants  from  ;their  mutual  recrim- 
inations, if  any  such  did  in  fact  result,,  w&s  an  unavoidable 
evil  necessarily  in(»dent  to  their  joint  trial.  In  such  trials^ 
evidenoo'  of  this  character  must  ofW  be  admitted,  and  the 
best  theoowt  can  do,  to  prevent .  pre  judicet^  is  to  declare 
at.  the  time,  and  afterwards  instruct  the.  jury,  under  what 
limitations  it. must  be  applied.  {Comrfpon^wGaUh  v.  Ingra^ 
ham,  7  Gray,  46.).    . 

(There^  is  >  nothing  in.  any  of  the  casai  cited  by  appeUantfr 
indonsisdi^skt  with  this  view.  All  that  .w^a  decided  in  State^ 
V.  Ah  Tom,  8  Nev.  214,  and  in  State  y.  Saule,  14  Id.,  was^ 
that  ithe  statements .  of  one  defendant,  not  being  competent 
evidence  against  a  co-defendant,  it  was  error  to  admit  them. 
against  the  defendants  generally  and  without  limitation. 

In  this  case  there  is  no  such  grotund  of  complaint.  The 
purpose  for  which  the  testimony  in  .q^eetio^  was  offeree^ 
and  the  extent  to  which  it  could  be  considered,  vere  plainly 
and  repeatedly  declared  to  the  jury.  The  oourt,  therefore.. 
did  not  err  in  admitting  it. 

The  next  series  of  assignments  of  error  related  to  the 
charge  of  the  court,  and  the  in9tructions  asked  by  the  de* 
fendants,  and  ref  need  by  the  court 
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The  defendant,  Mclntire,  asked  the  following:  "The 
jury  are  instructed  that,  in  your  deliberation^  upon  th^  tes- 
timony given  in  the  trial  of  this  ease,  you  are  not  to  take 
into  consideration  at  all,  in  passing,  upon  Frank  Kclntire's 
ease,  any  testimony  given  before  you  as  statements  of  third 
parties  made  to  the  witnesses  on  the  stand  that  was  not 
made  in  the  presence  of  the  said  Frank  Mclntire/* 

An  instruction  worded  somewhat  differently,  but  in  sub- 
stance the  same  as  the  above,  was  requested  by  the  defend- 
ant, McLane. 

Both  instructions  T^ere  refused,  for  the  reason,  among 
others,  that  the  court  has  already  charged  the  jury  of  its 
own  mption  as  follows: ,.: "The  jury  is  instructed  that  in 
determining  the  guilt  qr  innocence  of  the  defendant, 
Mclntire,  you  will  not  consider,  either  for  or  against  him, 
any  testimpny  wj^ch  haf  been  ^ven  by  any,  of  the  wit^esse8 
of  the  statemjBnti^.mitde  by  th,e  defendant,  McLane,  to  such 
witnesses  of  what  Mclntire  told  bi^i,  McLane.  i 

"In  this  connection  yoii  are  also  instructed,  that  in,  de- 
termining, the. gui|t. or  innocence  of  the  aefendant,-McIiaiie, 
you  will  not  consider  either  for  or  against  hjm^  any  testi- 
mony which  has^  b^jen  given  by  any  qf  the  witnesse^,  of 
statements  i^de  t>y,  the  defendant,  Mclntire^,  to. such  wit- 
nesses. ;  ,.     .  .;.;...- 

**No  man  should  be  convicted  of  any  offense  except  upo^n 
sworn  testimony.  Testimony  as.  to  circumstances  such  %s 
the  condition  oi  the  wagon-fepdy,  the  point  of  ^ntrajice.and 
of  exit  oi  bullets^  the  course-  pf  th^  waggn  tracks,  eta, 
becomes,-  when  sworn  to,  as  in  this  case,  what  is  calle.d 
'iworn  tedirivony/  but  the  'statetnents'  made  by  McLane 
anywhere  but,  in  this  trial,  of  what  Mclntire  told  h^m 
(KcLane)^  were  matters  related  as  in  ordinarp^  conversation, 
or,  if  under  oath,  as  was  the  case  before  the  coroner, 
Mclntire  was  not  present  and  had  no  opportunity  to  cross- 
examine  him,  and  therefore  they  a^iounted  to  np  more,  than 
conversa.tions,  and  are  in  no  sense  testimony,  which  you  can 
consider  against  Mclntire.  This  same  rule  applies  iiji  favor 
of  McLane,  who  can  not  be  found  .guilty  by  you  upon,  the 
strength  of  any  'statements'  made  by  Mclntire  to^  Dodge, 
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BTeath,  Moore,  br  others,  as  the^e  statements  of  his  were 
made  in  McLane's  absence,  and  while  Mclntire  was  not 
under  oath. 

'^You  will  bear  in  mind  that  the  counsel  for  the  com- 
monwealth when  these  various  statements  were  admitted  in 
evidence,  disclaimed  that  they  were  intended  to  operate 
against  any  but  the  defendant  who  may  have  made  them  to 
the  witnesses  who  have  reported  them  here,  and  the  only 
purpose  for  which  you  can  consider  them  is  to  determine 
whether  such  ^statements'  are  consistent  with  the  facts 
which  you  may  find  have  been  established  to  your  satisfac- 
tion. For  instance,  if  you  find  that  McLane  told  a  witness 
that  Mclntire  had  admitted  certain  things  to  him  (McLane), 
you  can  consider  such  statement  as  having  been  made  by 
McLane,  and  can  determine  whether  such  statement  is  con- 
'sisterit '  with  McL'ane's  c6ndudt.  Thfe 'sarme  rule  as  to  the 
"^stateinents'  which  you  may  fihd  that  Mclntire  made  of  what 
McLane  did.  You  are  to  weigh  such  statements  and  see  if 
tKey'are  consistent;  with  what  y6u  believe  to  have  been,  not 
BtcLane's  conduct,  but  altogether '  with  respect  to  the  con- 
sistency of  McIntire^B.'* 

;  These  instructions  given  by  the  court  of  its  own  motion 
covered  the  whole  ground  of  those  which  were  asked  by 
the  defendants;  they  were  as  clear  an4  favorable  and  much 
"fuller,  and  therefore  the  court  did  not  err  in  refusing  to 
repeat  them.     (State  v.  O'Connor,  11  Nev.  425.) 

In  the  charge  of  the  court  to  the  jury  the  following 
language  occurs:  "ITo  single  one  (of  the  instructions)  is 
to  be  considered  by.  itself,  but  you  are  to  consider  them  all 
as  one,  and  reconcile  what  you  find  in  one  with  the  contents 
of  all  of  tiiem.  Therefore,  you  will  not  apply  any  single 
one  to  any  single  fact,  but  apply  them  all  in  consideration 
of  every  fact." 

The  appellants  complain  that  this  language  implies  that, 
in  the  opinion  of  the  court,  no  single  instruction  given  at 
their  request  was  perfect  in  itself,  and  that  it  must  have 
had  the  effect  of  depriving  them  of  the  benefit  of  specific 
instructions  applicable  to  particular  facts. 

We  do  not  think  the  jury  can  have  been  misled  by  this 
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pwt  of  the  chaige  of  the  court  It  does  not,  in  our  opinion, 
neoessarily  imply  that  none  of  the  special  instructions  was 
perfect  in  itself,  but  ipierely  conveys  to  the  jury  a  salutary 
caution  not.tp  give  aji  unlimited  application  to  any  instruc- 
tion until  they  have  first  compared  it  with  other  portions  of 
the  charge,  to  see'  how  far,  if  at  all,  it  may  be  qualified 
thereby/  .  ,     . 

The  court,  at  the  requ^t  of  the  parties,  gave  several  in- 
stmctions  on  the  s^ubject  of  reasonable  doubt,  and  there- 
upon added  the  following: 

"The  wisdom  and  charity  of  the  law  provides,  that  if  a 
jury  entertain  a  Reasonable  dovhi'  of  a  defendant's  guilt, 
such  defendant  is  entitled  to  be  acquitted.     In  this  case, 
much  has   been   said,  .about   thisi   thipg   called   'reasonable 
doubt/  and  I  have,  at  the  request  of  the  counsel,  given' yon 
several  instructions  wherein   I  u^e   the.  words   'risasonahle- 
d(nibL\    The   meaning  pf  that  temi,  asi  I  have  used'  it,  and' 
wherever  it  occurs,  either  in  these  i^structions,  or  in  the' 
law  books,  «i$  not  th^t,  if  the  jury  entertain  a  mere  possible 
doubt  they  should  acquit.    tThere  is  no  fact  depending  lipoW' 
testimony,  but  that  a  possible  doubt  may  arise  oi*' suggest 
itself  to  the  njind.  concerning  it,  and  it  is  not  upon  doiibts- 
of  this  possible, cheLX^cterihs^t  the.  law  says  ia  defendatit 
shall  be  acquitted.     Further,  in;  explanation  of  this  term, 
'reasonable  doubt/  I  charge  you  to  dismiss  any  prejudice:' 
or  feelings  you  may  entertain,  carefully  weigh  and  compare 
and  consider  ajl  the  testimony  in  this  case,  and  if,  kftef 
such  comparison  and  consideration,  you  verily  believe  that' 
what  you  consider  as  the  facts  all  point  to  the  guilt  of  the 
defendants,  or  either  of  them,  and  further,  that  su6h  ficts 
are  iaeonsistent  with  any  other  reasonable  conclusion  than 
such  guilt,  :and  at  the  same  time  from  such  facts  you  feel 
an  abiding  convection  of  such  guilt,  then  there  can  not  be 
said  to  be  any  such  'reasonable  doubf  in  your  niinds  as  is' 
meant  by  the,  use  of  that  term  in  these  instructions,  nor 
such  as  will  entitle  a  defendant  to  an  acquittal. '^ 

We  see  no  errojr  i;i  this  instruction.  It  may  contain  some 
expressions  whic]a,  .separated  from  the  context,  are  open  to 
mticiam;  but,  takjea  as  a  whole,  it  gives  a  correct  statement 
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of  the  meaning  of  "reasonable  doubt" — as  correct  and 
definite,  that  is,  as  the  subject  admits. 

Counsel  contend  that  the  expression  used  by  the  court, 
*^this  thing  calle<i  reasonable  doiibt,*'  must  have  been  im- 
derstood  by.  the  jury  as  a  contemptuous  or  disparaging 
reference  to  the  doctrine  contained  in  their  instructions,  but 
we  do  not  think  it  could  have  been  so  understood.  Neither 
do  we  spe  that  any  sinister  meaning  was  imparted  to  any 
portion  of  the  charge  by  the  underscoring  of  words. '  We 
have  copied  the  instructions  literally,  underscoring  and  all, 
and  it  appears  to  us  that  the  words  underscored  are  such  as 
would  naturally  have  been  emphasized  in  reading  them  to 
the  jury.     .'  \     "\  '    W 

If,  as  counsel  contend,  the  court  erred  in  instructing  the 
jury,  that  one  or  l^oth  oif  the  defendants  might  be  found 
^ilty.of  manslaughter,  it  is  a  matter  of  no  consequence. 
The  error,  if  error  there  was,  was  in.favbr  of  the  defend- 
aflte^  and  the  verdict  shows  conclusively  that  the  jury  found 
no  opcasion  to  apply  the  doctfine  of  the  iiistructions  com- 
plained of.  .  , 

In  referring  to  tHb  testimony  of  tbe  defelidaritg,  as  wit- 
nesses in  their  own  beljalf,  the  court  told  the  jiiry  that  they 
could  not  believe  them  both,  because  thef  were  wholly  in- 
consistent  as  to  the  principal  fact  in  the  ca$e.       . 

This  wias  no  transgression  of  the  statutory  and  coristitu- 
tio.naj  prohibition  against  charging  juries  as.  to  matters  of 
fact.  Courts  may  state  the  testimony,  as  well  as  declare 
the  law,  to  jurijBs.  ,  (Const,  art.  VI.,  sec.  12.) 

In  tl^is  case-  the  defendants  did  contriadict  each  other  as 
t9.  the  principal  fact  in  issue,  and  the  dourt  had  a  right  to 
state  that  contradiction  to  the  jury;*  That  two  conflicting 
accounts  of  the  ^amcj  transaction  can  not  t>oth  be  beKefved 
at  the  same  time,  by  the  same  persons,  is  not  a  fact  peculiar 
to  this  case  or  any  case,  but  is  a  principle  of  logic  univer- 
sally applicable,  and  certainly  the  statement  of  it  must 
always  be  harmless  and  it  would  seem  superfluous. 

There  are,  in  addition  to  those  we  have  discussed,  a  num- 
ber of  less  important  exceptions  to  the  charge  of  the  court, 
which  need  not  be  noticed  in  detail.     They  involve  a  very 
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extended  and  minute  criticism  of  yarions  passages,  which 
counsel  suppose  may  have  been  understood  in  a  sen«e  injuri- 
ous to  the  appellants.  We  think,  however,  that  although  the 
charge  may  contain  expressions  here  and  therd  which  are 
liable  to  criticism,  it  is  free  from  anything  like  positive  and 
material  error;  and,  on  the  whole,  is  a  fair  and  coi'rect  state- 
ment of  the  law  applicable  to  the  questions  to  be  determined. 
We  have  copied  those  p<>rtions  which  are  most  complained 
of,  and,  without  further  discussion,  leave  them  to  speak  for 
themselves. 

As  to  the  omission  of  the  court  to'  charge,  of  its  own 
motion,  upon  certain  points  (the  law  tou<3iing  accessories 
after  the  fact,  for  instance),  we  have  only  to  repeat  what  we 
have  frequently  said  heretofore,  that  such  omissions  are  not 
error.  And  they  can  always  be  supplied^^as  ih  this  case 
they  actually  were — ^by  pireparing  special  instTuctions  and 
presenting  them  to  the  cour^t  for  allowance. 

The  foregoing  are  all  the  points  common  to  both  appeals, 
but  each  of  the  appellants  has  one  or  two  assignments  of 
error  peculiar  to  hid  own  casfe.' 

It  appeared  fJrom  the  testimony  of  the  first  witness  ex- 
amined on  thie  part  of  the  state,  that  Wallbaum's  death  was 
caused  by  two  gunshot  wounds,  one  in  the  back  of  the 
head,  the  other  in  the  side  of  the  head';  that  the  first"  Was 
smaller  than  the  second ;  that  the  bullet  entering  at  the  back 
of  the  head  had  passed  out  at  the  tiiouth,  and  that  the 
other  remained  in  the  head  and'  was  nevet  extracted.  At  a 
later  stage  of  the  trial,  it  was  shown  that  at  the  time  of  the 
homicide  the  defendants  had  pistols  -bf  ■  different  caliber; 
that  of  Mclntire  being  the  larger  of  the  two.  It  would 
seem  that  it  was  part  of  the .  theory  of  the  state  that  the 
wound  in  the  back  bf  the  head  was  caused  by'  a  bullet  6ut 
of  McLane^^  pistol,  and  the  other  by  a  bullet  from  the 
larger  pistol  belotiging  to  Mclntire;'  At  any  rate,  wheth^ 
this  was  a  p'art  of  the  theory  of  the  prosecution  or  not, 
counsel  for  Mclntire  seems  to  havie  anticijiated  that  it 
would  be,  and  he  caused  Mclntire  to  make  an  aflBdavit, 
stating  his  belief  that  the  production  of  the  bullet,  still 
remaining  in  the  brain  6f  the  deceased  hi  the  time  he  ^as 
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buried,  would  show  that  both  wounds  w^re  m^de  by  bullets 
of  the  same  size,  and  would  greatly  tend-,  to.  «bcquit  him  of 
the  charge  laid  in  the  indictment  He  •  thereupon  moved 
the  court  to  order  m  examination :  of  the  body  of  the  de- 
ceased, which  motion  the  court  overruled. 

There  is  no  doubt  that  the  si^e  of  t^iat  bullet  was  a  mote- 
rial  fact  If  it  had  been  e:^traoted  and  had  proved  to  cor- 
respond to  the  caliber  of  McLane's  pistol,  it  might  have 
been  argued  witJb  great  force  in  behalf  of  Mcljipitire  that  the 
smaller  wound  in  the  back  of  the  head  could  not  have  been 
made  with  his  pistol,  which  was  larger  than,.  McLane's; 
^nd  his  statement  that  McLane  alone  did  the  shooting  would 
thus  have  received  material  support. .  :  i  .  ■ 
..,Bxi,t  it.does  not  follqw  from  the  f^ct  that  the  tesrtimony 
was  material,  that  the  court  erred  in  .  overruling  the  mo- 
tipn.  We  know: of  no  law  that  empowers  the  district 
court  to  order  any  person  to  make  the  kii^d  of  examiua- 
tion  suggested.  There  is  no  person*  subject  to  the  orders 
of  the  district  court  for  .any  such  purpose.  .  Undoubtedly 
the  court  might  have  granted  ^a.continuJ^nce  pr  adjourned 
the  proceedings  to  enable  the  defendant,  to  procure  t)ie  ex- 
amination of  tbe  body  of  the.dece^^d,  if  a,  proper,  applica- 
tion supported  by  a  sufficient  showing  of  facta  had  been 
made.  But  the  motion  waiB  not  for,  a  coAtinuance  or  ad- 
journment, and  even  if  it  could  be  so  regarded  tha  aj£davit 
was  insufficient  to  support  it  A  motion  of  that  qharacter, 
coming  ixi  the  mi4st  of  a  trial,  ought  to.  be  very  strongly 
supported,  by  a  showing  that  the  evidence  was  th^a  for  the 
first  time  discovered,  or  that  it  was  rendered  material  by 
some ,  unexpected  turn  of  the  .proceedings  that  could  not 
reasonably  have  be^n  anticipated.  The  affidavits  should 
also  show  the  necessity  of  the  adjournment  or. continuance, 
and  the  ability  of  the  party  to  procure  the  evidence  in  case 
his  motion  was  allowed.  On  all  t)iese ,  poipts  the  affidavit 
filed  in  support  of  this  n^otion  was  silent,  and  therefore,  if 
it  were  treated  as .  a  motion  for  a  continuance  or  adjourn* 
naent,  it  could  not  be  said  that  t]ie  qourt  erred  in  ov^rriil* 

i^S  it- 

, ..  But^  aa  above  stated^.the  motion  wap  of  a  di^ront  oharao- 
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ter;  it  was  simply  an  amplication  to  the  court  to  make  m 
order  that  .some  person  should  dig  up  the  hody  ojf  tne  de- 
cease^', extract  the  bullet,  and  produce  it  in  court.  It  was 
a  sufncient  reason  fox  denying  this  application  that  the  court 
had  no  power  to  comply  with  it.  .  .  ,.  , 

With  reference  to  the  principal  argument,  ,  oy  whict 
counsel  supports  this  assignment .  of  .ei^ror,  yiz.'^;  that  the. 
size  of  th^  bullet  was  the  best  evidence,  of  the  size  of  the 
pistol  by  which  the  wpijnd  was  produced*,  ai^d  therefore, 
that  it  was  the  duty  of  tbie.  court  to  order  an  autopsy — it 
need  only  be  said  that' the  ifuie  wilich .  requires  the  prpduc; 
tion  of  the  best  evidence,  merely  enables  a  court,  m  exclude 
secondary  evidence. of  a  fact,  and  thus  indirectly  to  compel 
a  party  to  produce  the  pest.  Ir\e  party  who, wishes  to 
avail  himself  of, the  rule,  must^  lherefoj*e,  object  to  the.  seo- 
ondary  evidence  when  it;  is  qffered,  otherwise  .I^e  Josee  its 
benefits.  Jn  this  .case,,  towever, .  there-  was  no  ,ro6m  ,for 
such  an  obiection.  '  The  ,'size  of  the  'pistol  or  pistols  with 
which  Wallbauin  \yas  shpt,  was  not  an  essential.  p.aft  of  th^ 
case  against  Mclntire,.and  even  if  it  had,  been^  th^  size,^nf^ 
appearance  of  the  wounds,  thoug;h  le^  ponclusiye^,  ana  sat- 
isfactory tlian  the  production  of  the  b'uUet  which  remained 
m  the  head,,  was  Still  primary  evidjence  of  the  faet  to  be 
proved,  djffefing  in  degree,  l)u|;  pot  ir^  kind^  ^rom  the  fcul- 
let  itself.  We  have,  no,, means  ol  tuowing.  to  what  extent, 
if  any,  the  prosecution  relied  upon  the- testl^}OI^,  ^s  to.  th^ 
character  of  the  wounds,  to  prove '  that  one  o£  them  ^a^ 
caused  by  a  bullet  from  Mclntire'^s  pistol^  but  in  so  far.  as 
that  was  a  part  6f'th6  theory  of  the  state,  he  haid  .^e  un- 
doubted right  to  claim  the  strongest  ihf^repce  in  his  favor 
from  the  failure  of  the  state  to  produce  the  bullet,  and 
under  the  instructions  of  the  court  the  jury  must  have  al- 
lowed  him  the  benefit  of  every  doubt  arising  .out  of  such 
failure.  .      , 

But  the  truth  is,  the  case  against  Mclntire'  r.ested  to  a 
very  slight  extent  upon  the  character  of  the  wounds  upon 
the  body  of  the  deceased.  What'  convicted  him 'was  the 
proof  that  for  days  aft^r  he.  pretends  'to  "have  seen  KcLai\Q 
murder  his  employer  and  appropriate  his  va,luables,  up"  con- 
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tinned  Voluntarily  to  associatie  witli  him  on  the  most  inti- 
mate and  confidential  terms;  that  he  was  found  in  posses- 
sibn  of  the  only  thing  of  value  taken  from  the  person  of  the 
murdered  man ;  that  he  continued  to  deny  the  fact  of  the 
IqUing  even  after  his  arrest  at  the  instance  of  McLane>  and 
persisted  in' such  denial  until  informed  of  the  discovery  of 
the  dead  body ;  that  he  then  told  a  story  evincing  a  perfect 
knowledge  of  the  details  of  the  crime  and  the  efforts  made 
to  conceal  it;  that  he  endeavored  to  account  for  his  con- 
duct at  and  subsequent  to  the  killijig,  by  the  false  pretense 
that  he  was  af ralid  of  Mctane,  and  that  he  gave  a  false  ac- 
Qount  of  the  time  when  arid  the  manner  in  which  he  got 
possession  of  the  cteck—r^lie  fruits  of  the  crime.  In  view 
of  these  circumstances,  the  most  positive  proof  that  the 
shooting  was  done  by  McLane  alone  would  scarcely  have 
invalidated  the  case  against  Mcln tire.*  ^     , 

'  The , only  remaining  poiAt  in  McIfajLire's  appeal  arises  as 
follows :  wheii  the  ckse  was  called  for  trial^  McLane  moved 
for  a  continuance  on  the  ground  that  one.tfpshire  would, 
if  prpseht^  teistify  to  certaiii  facts'.  The  state,  to  prevent  a 
continuance,  admitted  that  the  facts  were  as  stated  in  Me- 
Line's  affidavit,  a!nd  thereupon  the  trial  proceeded. 
,  The  facts  stated  in  McLane^s  affidavit  were  iri  corrobora- 
tion  of  his  istalement  and  the  contradiction  of  Mclntire's 
statement  as  to  the  occurrences,  at  'Wallbaiim's  ranch  on  the 
thirteenth  of  December,  in  the  afternoon,  and  subsequent 
to  the  murder  of  Wallbaum.       ,     ,'         ^ 

The  hill. of  exceptions,  shows  that,  in  the  course  of  the 
trial,  McLane^s  affidavit  was  i:ead  to  thq  ju^'y;  but  it  does 
not  show  that  Mclntire  objected,  that  the  court  made  any 
rulinff,  pr  that  any  exception  was.  taken*  I^either  does  it 
show  that  it  was  ever  stated  to  the  jury  that  the  facts  set 
oiit  in  the  affidavit  were  admitted  by  the  state  to  be  true. 

Under  these  circuinstances— no  objecticm  haying  been 
made  in  the  district  court  to.  the  reading  .of  the  .affidavit-^- 
it  is  unnecessary  to  consider  what  would  have  been  the  re- 
suit  if  the  court  had  oyerj-uled  an  objection  interposed  $it 
the  prpper  time.  It  is  clear  that  the  objection  can, not  bd 
raised  here  in  the  first  instance. 
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With  rtspect  16  certain  affidavits  copied '  into  the '  ti^an- ' 
script,  hut  not  forming  a  part  of  th6  record,  it  need  scArcn^ly ' 
be  said  that  they  can  not  be  condidered.     We  allude  io  the' 
affidavits  suggesting  misstatements  in  the  oi'iginal  record  re- 
maining in  the  district  csomrt,  and  nnfliinifess  on  the' part  of  the 
counsel  for  the  state,  in  hi^  cloding  argulnent'  to  thd  jury, 

Oor  conolnsion  trpon  this  review  of  all  tliii  points  iirged 
in  behalf  Of  the  defendant,  Mclntire,  is  that  thb  irecord  dis^ 
closes  no  efttor  injtitious  to'  Iriili,  and  that  al6  to  Mtn  ihfe 
judgment  of  tSie  district  cbnrt  must  be  affirmed.        '  •  ' 

We  comcj  finally,  to  the  separiate  assignmeits*  of  error 
made-by.MeLane.  ■'    •'  -"  '    -    *''    •'  •''  * 

He  complains  that  •  the  dourt  err^d  in  denying  his:  niotion  ' 
for  a  doiange  of  the  place  of  trial.     IChe  mci^ion  ^s  sup- 
ported by.  affidavits  of  hiS" counsel,  hi»  fathier  and' biiiiselff.*^ 
His.  counsel    testified   that  be  was'  personally   acquainted' 
with  a  majority,  arid  hid  convei^ed  Vith  a  krge  ntbhber-  of' 
the  citizens  of£  l^in^oln  county;-  thitt  h^  belieyied^.fi^oih  thdsef' 
conveesatioBS'  that -there  was  an'aluiost  untvel^al  prejudice 
against  the  defendant;- that  he  hkd' heaird' the  opihioii  al- ' 
most  nniverMily  expressed,  thit  def^dant  -bught  'to  *'b6 
hanged^  even  vrithout  process  of  la#,''and  in  One' iri^ta'nce 
had  heard  the  opinion 'e5tprtessed,  that  if  h4  should' he  ate^^ 
quitted  iie  would'  neverfefive  the*  tevttof  Pioohe  aliv^ ;"  tblat 
the  &eling  against  tbe^  defendant  bad  been  estdt^and  kept '' 
alive  by  highly  in jiirioti^  asid  prejiidi^ial'iltocounts' Of  the- 
offense  with  which  he  was  icharged,  pnWfdhed  ik  the  I^iocb^*^ 
Beoord,  tiie  only  papfer  published  ifa  the  'county  J  thtfU  fot» ' 
these  reasons  he^  thought -aiy  jury  inkpiii^eled  in  the'^»s6* 
must  inevitably  be  overawed  1^  the' state  Of  filing  prfefvail^  ■ 
ing  in  the  county,  and'  that  a  fair  and  impartia^l  trial  coiild'- 
not  be  had.  .  ^   :•."*..,  •      ■.!■   i.'     •  .    l  .  •-  ..    -i    ;; 

Defendant  aid  Ms  father  testified  to  their  belief  in  lihe 
existenoe  of  the  same^ate  of  feeling' in  the  couhty,  and-tb'^ 
the  fact  that  they  feared  at  one  tiine  that  hie  would' fall  a 
victim  to  popular  violence  on  his  way  irom  his  place  of  com-';* 
mitment  to  the  county  jail. 

Upon  this   showing   we  can   not  ^ajr  that  there  was  any ' 
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abua^  of  discretiojijOii  the  part  of  the  court  ia  deuying  the 
mptioDL, .  This,  affidavits  coutain  little  beyond,  the. e^jpressiou 
of  opiiiion.  That  of  counsel. for  defeudjmt  states  more  i^ats 
than.ejlther  of  ,th^  others;  but  the  facts^  .as  stated,  am  not 
very  cpuvijQcixig, ..  He. states  that  h^  bAS  had  nu^^ous  ccoa- 
versations,  but  (JpQs  xxoit  state  bow  numerous;  they  werej,  eitbeor 
atooliftely  or,  rel^t^ively,  to  the  population  of  th©  county, 
and,  the  ii^jurious  accpui^ts  of  the  offe^sie  which  he  alleges 
were  published,  in  a  iopal  pa5er,.ar#  p^.  pet.oiiit)  and  the 
court  had  no  means  of  .judging  whether  they  w^e  of  auchL 
character  or  freJ(j[^ency  as  tq  excite  undue  prejudice*  Thei'e 
seems  to  have  been  no  difficulty  and  there  was  i^ety  slight 
delay  e^pcjrionped  in  obtaining  ^  juryjfreci  from  exoeption. 

,Pn  the  whole^  wp  fhink  the  application  in  this  .ease  for 
a  ohai^  of  yenui^^  was  not  m^t^rially  strox^i^  than  that  in 
the  C^'cwei  of  Millaint,  3  Xav.  433,  where; the  order  overruling 
the  i^otion.was  .affir^ied.  by  this«coUrt-:  ;It  i?  not  shown  in 
this  ease,  any.mojre.ithan  in  that^  tbat  the  parlies  tbpBateiung 
violence  to  ttie .  deifendant  were  either  numerous  or  influr 
eptial;  and.  we  do  not  understand  that  the*  mere  prievalence 
of  a. belief  in  tlje,  guilt  of  a  {Mrison^r^)  hoBtever  widaly 
diffused} :  is  a.  circum§ta^<^Q  from  whioh  it  must  be  inferred 
that  a  jury  vwuld  be  intimidated  or.  oveoraw^d. 

.  His  motion;  for  a  chaoge  of  the  pktoe  of  tirial  bekig  orer* 
rule^,  J4.QLane  neM  moved  for  a  continuanjce*  to.,  enable  him 
to  procure  the  a^tten^diince  .o|  one  Upshire,  as  a  witness  in 
hish^taalf.  It  is  coniceded  that  his  affidavit  madei  a  olear 
c^sa  iji9^,  support  of  the  motion.  But  thie  district  attorney , 
to.  obviate  a:  continuance^  offered  to  admit  the  truth  of  all 
that  it  was  claimed  the  witness  would  testify  to  if  present 
at  the  trial,  and  thereupon  the  court  overruled  the  motion. 

It  is  settled  law  in  this  state,  that  nothing  short  of  an 
unqualified  admission  of  tjie  truth,  of  the  proposed  testi- 
mony.i^ill  i]as|tify  the  refusal  of  a  continuance  where,  as  in 
this  case,  the  affidavits  fully  support  the  motion.  (tStaie  v. 
Salge^  ZJ^ev.  325.)  The  doctrine  seems  to  be  that  the  de- 
fendant has  an  absolute  right  to  the  attendance  of  the  wit- 
ness, or  an.  uuqualified  admission  of  the  truth  of  every 
material  fact  to  which  he  will  testify.     The  admission  must 
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1)6  such  as  to  place  the  facts  beyond'  controversy,  and  not 
only  to  authorize  but  to  require  thfe  jury  to  tretfti  theni  as 
incontrorertibly  true  in  all  tiieir' deliberations. 

The  question  is,  whether  McLane  had  the  benefit  of  such 
an  admission  in  this  case.  Sofar  as  it' lay  within  the  p05ver 
of  the  state  to  do  so,  the  admission  was  cfeflriymade;  but 
it  ia  a  peculiaifity  of  this  case  that  thef  issrue  was  not  Exclu- 
sively between  the  state  and  the  -defendants.  Each '  def entfd- 
ant  was,  in  a  certain  sense,  prosc'cuting'  the.  othei?,  aiid  the 
circumstances  against  Mclntir^  were  such  that  he  Md 
no  chance  of  acquittal, '  iHiless  he  could  induce  the  jvtty 
to  believe  his  statement  to  the  effect  that  McLane  felone 
had  committed  the  mtirder  on  December  13, 'tad  h Ad  thctti 
compelled  him,  by  threats  and  force,  to  assist  in  concealing 
the  crime.  •     • 

It  hjlpptoed"tifat'I7]f>fehire  dameto  Wallbftulti^A  ?aii8h^mi 
the  afternoon  of  Deceniber  18^  and  remained'  there  till  ne^t 
morning.  Mclntire  had  stated  before  tiift  trial,  a*d  on  the 
trial  testified  that  McLanfe,  affer  killing  Wallbaumj  took 
upon  himself  the -entire  eoiitrol  of  the  rairtfc',  dofiain^eoeiiig 
over  everybody,'  ordeltilig  «id  direcftirig-^vetything;  and  that, 
when  Upsliire  airrivei  and  asked  permissicMi  to  stay  "'all 
night,  McLane  gave  th^  permission;  -issued  "dinsctions  for 
his  cntertaimnent^' tuid  next '  ^  iMttiing  •  received  payihent 
therefor.  What  McLane  proposed  to  prove  -by  Upshire 
was,  that  all  this  was  the  exact  reverse  of  the  truth ;  and  it 
is  evident  that  if  he  could  huve  done  so  to  the  satisfaction  of 
the  jury  it  would  have  completely-  broken  down  Mclntire's 
testimony,  which,  to  whatever  extent  it  was  credited,  tended 
much  ni6re  strongly  to  convict  McLane  than  any  other  testi- 
mony in  the  case.  It  is  also  clear,  as  an  independent  propo- 
sition, without  reference  to  the  statements  and  testimony 
of  Mclntire,  that  it  was  very  important  for  M«Lane  to  show 
what  he  was'  doing  at  Wallbauin's  during  the  afternoon  of 
December  18,  and  what  his  ftppafretit  relations  to  Mclntire 
Were  at  the  time.  To  do  this^  he  was  entitled  to  the 
presence  of  Upehire,  or  to  such  an  admission*  M  would  put 
the  facte  proposed  to  be*  proved  by  him,  beyond  all  contro- 
versy before  that  jury.     No  such  admiesioBCWiftS  oif  cotfld, 
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under  the  circumstances  of  this  case,  be  made  hj  the  state. 
The  state  could  not  admit  away  Mclntire's  defeAse,  nor 
could  he  be  deprived  oi  the  privile^ge  of  testifying  in  bis 
own  behal:^  and  thus  putting  in  controversy  *11  that  the 
state  proposed  to  admit.  As  a  matt;er  of  fact,  he  did  so 
testify,  and, did,  contradict  everytbiiig  alliege^  i^  McLane's 
affidavit.  His  testimony  was  submitted  to.  the  jury,  and 
they  were  instructed,  in  effect,  to  weigh  and  consider  it  fairly^ 
aind  impartially,  and  give  him  t)ie  benefit,  of  it,  <$o  far  as  it 
.appeared  to  be  credible.  Undeor  these, circumstances,  it  ap- 
pears to  us  that  McXiane  could  not  have  had  any  benefit 
from  the  state's  admission..,  The  >ury  could  not  have  given, 
full  .credit ;  ,to  the<  admis0ipi^,  and  at  the  sau^e  time  have 
weighed, .  and  considered  the  testimony  by  whicl^  it  was 
flatly  contradicted;  and  they  could  not  have  avoided  oon- 
flid^ciog  the  cooatr^dictory  testunojgiyj  without  disregarding 
the  instri^ct^ons  of  the  co]lrt.andthQ,undp^bted  rights  o£ 
the  defejadant,  Mclntire* 

.  The  case  was  unfortunately  in.  snch  a  position :  that  error 
injurionu.  to  one.  or  the  Dthe^.  qf  the  defendants  was  inevita- 
hhm  :  If  th^  court /ha4  refused,  tp  ii^t^]ai,ct,  the.  jury  to  con- 
sider Mclntire's  testimony,  it  wQiUd  h^yj6.,been  error  injuri- 
ous tp.  HxBy  and  the  giving  of  the  ineft^rujc^n  just  i^  clearljr 
had  the  effect  of  destroying  th^^  state's  ad^iission  in  favor  of 
MqLane.  If  McLane  had  demanded  na  insti:i^ction  to  the 
jury. that  they  wisre  to  aocept  as  incontrovertibly  true  the 
fact  set  ovtin.bis  affidavit,  it.conld  not  have  been  rjefused 
withptit .  error .  as  to  him,  nor  given  without  error  as.  to  Mc- 
Intire.  ^Q  ^uch  instruction  having  b^W ,  asked  or  allowed^ 
Mclntire  hag  no  ground  pf  cc^npliainl;,  b^t  it  was  error  as  to- 
MoL^ne  to  submit  to  the  consideration  of.  thq  jury  testi- 
mony in  direct  negation  of  facts  which  he  was  pitied  ta 
have  treated  a$  incontestable. 

.  It  is,  therefore^  ordered  .that  the  judgment  of  the.  district 
court  as  to  the  defendais^t,  George  W.  McLane>  Jr^  be  re- 
versed, and  the  cause  remanded  for  a  i^ew  trial,  and  that  the 
judgment  as  to  Frank  Mclntire  be  affirmed,  wit^  directions 
to  the  district  court  to  appoint  a  time  for  carrying  its  sent- 
tence  into  execution. 


July  1880.]     State  of  Xevada  t\  McLA::fji:.  &75 


opinion  of  Hawlty,  J.,  disseotiDg. 


Hawley,  J.,  dLssenting; 

In  my  opinion,  the  OQurt  did  not  err  in-  oremiliwg  tiie 
motion  of  the  defendant^  McLanei^  fdr  a  odntinroancei  > .  The 
faets  which  he*  expected  to  prove  by  the*  witness  Upshire, 
as  86t  forth  in  his'  afidavit,  aire  atf  follows:  ^^hat  hie  will 
prove  by  s&id  witne&s.tbat  on  Saturday,  the  thi^rteenth  da^ 
of  December,  a.  »;  1879,  the  day  on  which. die  defendant, 
Mclntire^  alleges  in  his  dt<|temient  that  the  alleged  mxnr'der 
of  Fred.  WaUbaum  wfts  commitled^  on:  the  .aftemooik  of 
that  day,  a  stra^ig^,  whose  name  affiant  had  learned  is 
Joseph  XJpshbe,  came  tp  to  Wallbaiim's  house  and'  asked 
to  stay  all  night;  that  Ft>(U[ik  Mclfrtire  replied  %e  did' not 
know  that  h^  oottld,''  as  the  owner  of  the  place  wab  out  wiih 
stock  at  Cain  Springs;  that  he,  said  Upshire,  repiied  ^he  had 
no  gmb  with  him,  and  if  he  oonld  stay  he  would  pay  what- 
ever the  bill  was^'  <^t  he'^berei^pdiii'ainBaddM^hiq  hovse 
and  stayed'  all^iniight,' Frknk  Molntire-  hdving  .told>  two 
squaws.  Who  were  <kt  the  j^laee  tp  ptrepare  'his  si»^per^  that 
the  said  Upshire  will  f  tfrther  prove  that  -on  the  said  nigist 
of  Dee^oaber  13  he  eatv  the  skid  Molntiref  take  iwo.roe^tes 
from  Walbaum's  blind-bridle  and  put  thekn  on  a>>riding 
bridle  whieh  Melntire  elaiioofed  t6  be  his -own;  that,  the  daid 
Upshire  left  WallbanDft's"  Portly  a£ter'suhrise,  'bnt'befoiift 
starting  he  asked  Mclntire' what  his  bill  was';  that  Mclh^ive 
replied  that  it  wad  two  dollars;  thatiUpshire  tiienigave  Wt- 
Intire  five  dollars  ingoM,  knd  Mclntire  returned  him. three 
dollars  in  silver  in  chfti^;.  thAt  Mclnrtire  thin  told  i  Upshire 
he  would  probably  see  'WiaiUbaum  <  at  Cbybfcei  Springs^  Up^ 
shire  having  intimated  that  he  was  traveling'  in  that  direor 
tion;  that  the  said  Upshire  will  prove  thaitall  this  conver*- 
sation  and  all  the  arrangeifiCents  aboiit  stopping  all  nighty 
and  about  the  supper  and  the  payment,  of  the  two  doUaarfi 
for  said  supper^  and  the  handing  the  five  dollars:  to  Mdhtire, 
and  the  rettrm  of  the  three  dollars  in  change^  took  place 
between  the  said  Upshire  and  Mclntire^:and  that  the  affiant 
had  no  act,  part,  or  participation-  in  said  conversation,  ojt 
anjrthing  that  related  to  the 'aforesaid  acta  that  occurred 
between  the  said  Upshire  ami  ^Idntire,  and  that  the  entire 
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statements  of  Mclntire  in  relation  to  what  be  states  as  hav- 
ing pccfumTed  between  the  said  XJpsbire  and  this  affiant  is 
entirelyuntrue  and]  without  thiB. slightest  foundation  in  facf 

Th^  teeoid  shows  that,  whep  this  affi^aydt/^ad  pi'esented, 
the  attormielTis  for  the  state  rf:admitted  that*  if  ithe  witness 
Upshire  were  present  he  would  testify  to ;  the  faots  set  forth 
in  the  affidavit,  liind  that  such  facts  are  true/' 

With  tkisi  admission,  it  is.  apparent  that  the  defendant, 
McLane,  had  th^  full  benefit <of  all  the  ftots  set/forth  in.  bis 
affidavit.  .  In  considering  his .  ease  the  jUJ»y  were  bound 
(notwithstanding  the  testimi/ny  of :  tbie  defendant^;  Mclntire, 
in  his;  own  behialf  to  thclctotpaary)!  to  lacoept  the  testimoiijy 
ihiat  Upshire  wo^ld  have  giyen,  if  pr^seat,'  a^  absolutely 
tnie.  Whit  more  oquld;  the .  d^&nidaAt^  iM^l'ane^  ^ask  I  It 
is  ^asy  to  isee  that  a.  qualified  admission,.  th$t  if  >a  witneas 
wwd  pi^dsent  hflv^mild».?wretf«litojiee?towi  faQt^,  lis  not  calcu- 
lated. te»rha^eithi^  same;foti^e  todf^ffc^t  j^Jfia  cisedible  imd 
BespeofcajfjlewitlieBS  wear^  preseilif  ini  court .  sweaiwg -to  the 
aanie  atajle  ofifa^ts.  <  (Bee^;£«^6  vt  ^Ojl^i  S  IliT^v.  ,^25 ;  People 
Y.Di€a,.^fC^.24t9;StaU  ^.Bre^U^^AJ^^lM.  653;  .Peppfe 
yiFermi/ym^  7iCow.  369.).t,-    »   .  j      i;  Ti      in   . 

But  it  is  difficult)  if  not;  iinp^fi^ible^  ito  jd^teirpi^  how  a 
defendarati  could  be  prejudi^d  iapuae^qia^i  w.h^ve  thie  admisaiou 
is  absoihite  and  unequivodal;  that. ithe;  testimony  ,^hich  the 
absent  witness  wbul4  I  give  t>irt4e4  In  the  l^tt^iricas^  the 
defendant  'coidd  >read  hid  affidayib  a^.  ev;idenee— as  the 
deifeidint,  'MoLane,  did  Jti  the  preseiM!  .ca^e^^^a^d  the  state 
would  be  precluded  from  offering/any.  teetimjony  tending  to 
aiffect  the  credit  or  to  contradict  or  impeach  the  te^timcoiy 
of  the  absent  witaelss.  (WUlis,  v.  ,The>  Petaple,  1  Seam.  402 ; 
Dominge9  y.  The  State,  7  S.  &  M.  it&'y  Brou;ning  v  The 
<8W<ey  33  Miss.  710  .  i    , 

^^Uhefer  •  the  adnii9sio]ik,'Mo  quote .  the  languid  of  the 
court  iu'  the  case  last  cifced^;  ^^the  priiSoner  wafl  wititled  to 
treat  the'  facts  stated  ini  his  affidavit  as  .absolutely  true^ 
according  to  their  force  and  effect,  aa  stated,  and  supposing 
that  he  stMed  the  facts  not  more  nor  leea<  strongly  than  the 
tilith,  it  is  not  to  be  prefeuhied  that  he  was  prejudiced  by 
their  admission.'^     See  alsO;  Pannell  v.  Staie,  29  Ga.  681 ; 


Jiilj,1880]    State  of  Nevada  v^  McLania.  .  377 


Opinion  of  Hawlej,  J.,  dissenting. 


State  r.  Mooney,  10  Iowa,  506;  Carmon  v.  State,  18  lad. 
451.)  .  ,     •  . 

The  fact  tbat  the  issue  in  this  state  ^'was  not  escluaively 
between  the  stalie  and  the  defendant;"  that  ''eftcb  ded^d- 
ant  was  prosecuting  the  other/'  did  n^t  deprive  the  defendant, 
McLane,  of  the  benefit  of  the  unqualified  admission  made 
by  the  state. 

If  the  witness  Upshire  had  been  priBsent  at  the  trial,  his 
testimony  would,  ap  McLane  claimed,  have  contradicted 
the  testimony  of  tba  defeujiant,  Mclntire,  and  it  would  then 
hare  been  the  province  of  the  jury  to  decide .  whether  the 
witness  Upshire,  or  the  defendant,  Mclntire^  had  sworn 
falsely.  The  defendant,  McLane,  eould  only  have  asked,'  in 
that  case,  that  the  guty  should  =  belike  the  testimony  of 
Upshire  to  be  true.  The  admission  was  certainly  as  favor- 
Me  to  the  defendant  as  if  the  witness  had  been,  personally 
present  It  was  more  favorab^-  It  deprived  tfaeiattomjognsi 
for  the  state  fr<»n  arguing  ajgainst  the  credibiUty  of ;  the 
witness  Upshire,  or :  th0  truth,  of  his  testimony,  as  -  they 
might  have  done  if  the  witness  had  been  tpre^enL  It  is. 
begging  the  re^l  question  at  issue  to  say  that,  under  the 
peculiar  circumstances  of  this  case^  ^'the  state  could  not 
admit  away  Mclntire's  defense,''  zw%r  deprive  him  '^of i.the 
privilege  of  testifying  in  his  o^ft  behalf ►": 

Of  course  the  state  could  not,  :as.agaii^t,tbe  objl^cti^Qiof 
the  defendant,  Mclntiro,  admit  that  .Up^hire's  t^sUmpny 
was  absolutely  true;  for,  as  before  stated,  that  .would  prove 
that  Mclntire's  statement,  relativ.e  to  the  facts  that  Upshire 
would  testify  to,  was  false.  

The  defendant,  Mcl^ti^^,  had.  the  unquestipn^dt  l^gal 
right  to  have  that  question  submitted  to  the  jury.  .  But  in 
this  connection  it  must  be  remembered  that,  it  i»  one  of  the 
peculiar  circumstances  of  this  .case  that  he  made.w  objeof 
tion  to  the  admission  of  the  truth  of  McLane's  .affidavit  foi- 
continuance,  nor  to  the  reading  of  ^aid  affi(,lavit.  as  eyidfjnpe. 
He  is  not,  therefore,  in  a  position  to  complain*.  T^e  defend- 
ant, McLane,  can.  not.  take  advantage  of  •  any  earxor  that  was 
flolely  prejudicial  to  the  defendant,  Mclntire. 

It  may  be  that,  by  the  admission,  the  defendant,  Mclntirei 
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was  deprived  of  the  full  force  of  the  instructions  given  to 
the  jury,  to  the  effect  that  it  was  their  duty  to  weigh-  and 
consider  the  testimony  of  each  defendant  faiWy  and  impar- 
tially, and  give  to  each  the  benefit  of  it  so  far  as  it  appeared 
to  be  credible.  This  only  furnishes  an  additional  reason 
why  the  defendant,  Mclntire,  would  have  been  entitled  to  a 
new  trial  if  he  had  made  his  objections  in  the  lower  court 
at  the  proper  time.  It  has  no  force  whatever  as  applied  to 
the  ckse  of  the  defendant,  McLane.  There  is  nothing  in 
the  admissicm  tnade  by  the  state,  nor  in  the  instructions, 
thAt  deprived  the  defendant,  McLane,  bf  atiy  benefit  that 
he  was  eiititled  to; 

The  admission  was  made  in' such  a  manner  as  required 
the  jury,  "in  all  their  deliberations/^  to  cjonsider  the  facts 
set  foirdi  ii?t  McLane's  affidavit  as  ^^established  beyond  all 
controversy.?'  It  is  a  self-evident  proposition-  that  it  might 
hafve  prejudiced  the  defendant,  Mclntire,  but  it  could 
not  possiWy  have  prejudiced  the  defendant,  McLane.  If 
either  of  the  defendants  is  entitled'  to  a  new  trial,  upon 
this  ^ound,  it  is  the  defendant,  Mclntir^,  not  McLane. 

From  the  state  of  the  f a<its  as  elicited '  at  the  trial,  it 
clearly  appears  that  the  defendants  were  entitled  to  a 
separate  trial,  if  a  sufficient  showing  had  been  made,  and  a 
severance  asked  for  at  the  proper  time. 

It  is,  however.  Well  settled,  tliat  if  a  defendant  fails  to 
make  a  motion  or  an  objection,  when  required  by  the  rules 
of  practice  or  the  principles  of  the  law,  he  can  not  there- 
after take  any  advantage  of  his  own  omission  of  duty  in 
that  respect. 

In  my  Oj^inion,  the  action  of  thiB  court  in  refusing  to 
grant  the  defendant,  McLane,  a  separate  trial,  is  sustain- 
able, upon  the  ground  that  the  motion  was  made  too  late. 
The  iti6t5on  should  have  been  made  before  the  court  com- 
menced to  impanel  the  jury. 

I  concur  in  the  conclusions  reached  by  the  court  upon 
all  of  the  other  points. 

It  necessarily  follows  from  the  views  I  have  expressed, 
that,  in  my  opinion,  the  judgment  of  the  district  court  should 
be  affirmed  against  both  defendants. 
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:     [No8.  1016*  lOlT.] 

THOMAS  EWING,  RBappjrDjsNT,  v.  ISAAC  JENNINGS, 

Ajppelxant. 

•    •     •  -.    -.  ■    "-J 

JUDOVBirr    BT     DSFACLT — AUTHOBITT    09    CLERK    TO    BNT^B    JUDOMBNT. — In 

a  iQlt  upon  t  judgment,  the  defendant  appeared  and  filed  a  demurrer. 
The  defendant'!  attorneir  Buteeqaeatly  filed  with  the  -  clef k  a  -  Wrlttto 
withdrawal  of.  the  demurrev:  JS'tfidl,,  tbat-deteadant,  by  withdjPawjng  his 
demurrer,  without  obtaining  leave  of  the  court  to  file  an  aioswer,  left  h}a 
case  In  a  position  to  have  hla  default  noted  at, any  time/  uj^on  the  re^ 
quest  of  the  pliUntlll,  and  that  the  clerk  was  authoriijed  to  einter  judg- 
ment against  him,  by  defavlt.     ' 

Complaint  on  Judgment — Sdpficienct  of. — A  complaint  upon  a  Judgment 
la  Buflkcient  if  it  describe!  the  ooyrt  ^  which  the  alleged  Judgment  was 
rendered,  the  place  where  it  was  held,  the  names  of  the  pai^&es,  .the 
date  at  which  it  was  entered,  and  the  aniiount  of  the  Jtidgment.'       '^ 

OariULT  fHouLo  vot  mm  Bet  ]i«iDB.TOft>Mni  Technical 'DKi-kN«B: — A' 
Judgment  entered  ji^  default  should  not, be  set  aside  uppn  ^daVitai.and 
an  answer  which  failed  to  sho^  that  the  defendant  h^d  a  good  and 
meritorious  defense  to  the  action.'  The  Judgment  should  not  be  set  aside 
to  enaj^lf  the  defendant  te  rfllae  home  teehnlcfll  b^Je^tion.  > 

JuDOMENT  NtJNC  Pfo  T.UNC'-^H^enBTer  a  cl^erk  Ull^  to.i^nt^i-  a-Ju^gpienf  ojc- 
dered  by  the  court,  it  is  within  the  power  of  the  court  to  order  such 
Judgmtot  Wei  be  entered  niHnc  pro  tUnc. 

iDBM — Etiobncs  to  AVTBomtn  Obobb  'Vo«  JODdiiiNT.-M*.'i  >  judgment  roll 
containing  an  agreement  and  order  .for  JudgnfH^t,  ai^d^^ttw^  hUnn^  at  tbe 
court  directing  a  Judgment  to  be ,  epterpd  in  accordance  therewith,  if 
competent  evidence  tending  td  establ^sli  the  facts  necessa-ry  to  authorize 
the  court' to  enter  the!  Judgtnient  nunc  pr&  tune, 

I 
I 

Appeals  from  the  District  Court  of  the  Sixth  Judicial 
District,  Lincoln  County.  The  facts  stiffieiently  appiear  in 
the  opinion. 

Thompson  Campbell,  Geo,  8.  Sawyer  and  T, '  W.  W. 
Dovies,  for  Appellaxit: 

[No.  101Q.1 

I,  The  judgment  appealed  from  is  void*  The  clerk  was 
not  authorized  to  enter  the  same.  ,  (Providence  TqoI  Co.  v. 
Prader,  32  Cal.  634 ;  Wilson  v.  Cleavland,  30  lii  l^y  Kellji, 
V.  Van  Austin,  17  Id.  564;  1  Comp.  L.  1213).  A  demurrer 
is  an  answer  within  the  mieaning  of  the  statute.  (Oliphant 
T.WAiiney,  34  CfltL  25;)  ^     .. 

XL  The  complaint  does  not  state  facts  suffieient  to  oon^ 
stitute  a  cause  of  actiouy  and.  hence  any  judgmeiit- by  dt^ 
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fault  based  upon  it  can  not  be  sustained.  (Freeman  on 
Judgments,  sec.  456;  1  Comp.  L.  1122;  Keys  v.  Orannis,  3 
Nev.  548;  Young  v.  Wright,  52  Gal.  407.) 

III.  When  the  party  shows  that  he  is  not  in  fault,  and 
that  he  has  a  legal  defense  upon  the  merits,  the  application 
to  set  aside  the  judgment  by  default  should  be  granted. 

IV.  A  judgment  by  default  is  appealable  when  the  judg- 
ment is  either  void  or  irregularly  entered.  (Livermore  v. 
Campbett  52  Cal.  77 ;  People  v.  Greem,  62  Id.  577 ;  Kidd  v. 
The  Four  Twenty  M.  Co,,  3  Nev.  381.) 

[No.  iai7.] 

I.  To  prove  the  rendition  of  a  judgment  at  a  prior  term 
of  court,  80  as  to  allow  of  its  entry  nunc  pro  tunc,  there 
must  be  some  entry  or  memorandum  on  or  among  the 
records  of  the  court  It  must  be  in  some  book  or  record 
required  to  be  kept  by  law  in  that  court  The  data  for  the 
entry  mitst  be  found  in  the  technical  record,  which  is  the 
judgment  roll.  (Hahn  v.  Kelly,  34  Cal.  421;  CrosweU  v. 
Byrnes,  9  Johns.. 290;  Freeman  on  Judgments,  sees.  76,  82; 
Sharp  V.  Daugfiey,  33  Cal.  605;  Spanegel  v.  Dellinger,  34: 
Id.  476 ;.  Hphis  v.  Dujf,  43  Id.  485.) 

II.  The  respondent  lost  all  rights,  if  any  he  ever  had^  by 
his  laches. 

•.   ;.  .  ■  .-.  -.  •:  •■    ^  .  -;     '■     •    •     ' 

A.  B.  P' Dougherty,  and  KirJcpatriek  dc^  Stepheris,  for  Re- 
spondent: 

[No.  1016.] 

J.  The  <jlerk  had  authority  to  enter  judgpaent  by  default 
after  the  withdrawal  of  defendant's  demurrer.  (Civil  Pr. 
Act,  172 ;  20  Cal.  116;  49  Id.  346.) 

II.  The  testimony  in  support  of  defendant's  motion  to 
set  ^aside  the  entry  of  default  and  judgment  does  not  show- 
any  merits,  and  is,  therefore,  insufficient  (Freeman  on 
Judgments,  sec.  108.) 

[No.  1017.]  •    ^ 

The  court  had  power  to  enter  the  judgm^tit  nunc  pro 
tunc.  (Freeman  on  Judgments,  sees.  61-68;  6  Florida^ 
721;  15  Pa.  372;  7  Gray,  172;  9  Id.  209.) 
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opinion  of  tb«  Court — Hawtey,  J. 


By  the  Court,  Hawx.ey,  J. : 

In  187i  the  plaintifF  commeneed  an  action  against  the  de- 
fendant, in  the  district  cotirt  of  Lincoln  county;,  upon  a 
promissory  note.    '  i  . 

In  1872,  after  issue  joined,  the  case  was  set  for  trial,  and 
upon  being  called,  it  was,  as  the  minuses  of  the  eourt  flhow, 
agreed  in  open  court,  by  and  between  the  i^specitive  attor- 
neys, that  the  plaintiff  should  take  judgment  against  the 
defendant  in  accordance  with  the  prayet  of  the  complaint, 
and  for  costs  of  suit.  The  agreement  specifies  the 'precise 
amount  for  which  judgment  is  to  be  entered.  In  pursuance 
of  this  agreement,  the  court  ordered  Judgment  to  be  en- 
tered in  fav6r  of  plaintiff.  ITo-  jtfdgment  was(  tegulariy 
entertd  in  the  judgment '  book  by  the  clerk.  A '  judgrrienlf 
roll  was  prepared,  which  ctwitairied'  a  copy  of  'the  agreement* 

and  order  for  jiidgment/'^ri  set  'out.  in  the*  mirlut^s  of  thef 

court.    •     '  '     •  *   '         '  '         '      .  .    ,   ,M        />',•. 

•  ...  , 

In'  1877,  the  plaintiff  ^mmehced-  aii  action  -ixpoii  'said 
judgment.  The  record  shorws  that  Iei  riee'^sity  ^biistted  for^ 
the  commencement  of  this  suit,  nearly  fix^  r^kts  having 
elapsed  since  the  entr^  of  said  judgment.  *  •  The  defendant;  • 
in  the  month  of  June,  18T7,' appeared 'indiritefpo^d' 'tt 
demurrer  to'  the  complaint.  No'furtber"  action  wis  taken' 
until  thi  sixteenth  of  June,  1879,  M'whifeh  -timef  the  drfen«^ 
ant's  atiijmey  filed. ^ith  the'  blefk  a  'wtkt^^  witHd*a^«aI» of 
the  demurrer.;  Thefreaftei',  on  ihe  eighth 'day  =  of 'August, 
1879,  tiie  clerk  "of  the  ^- district  "contt  entered'  jhlifdgifl^M 
against '  the  •  defendatit  hf  default:  The'  deffeiidaiit, -stibse-' 
quentfy,  moved  thi  court  to  set  aside  this  judgihent^  and  *oi 
allo#  him  to  ans^eir  the  complaint.'  -On  the' day  this  motion 
came  up  for  hekring,  the  plaintiff  nic^ved,  ih-  thiel'aeti'Cfe' 
brought  in  18T1,  for  jidgmerrt  niinc  p'd  <wnc>'as'of  May  Sd,' 

The  court  gi^toted" plaintiff's 'motion,  Md^  dehied 'thy 
motion  of  ^fefendaiit.'  The  appeal  infeade  iSToi  lOlG  is  taken 
from  the  order  dfth^ifedUrt,  denying  defendant^^- inotion  to- 
aet  aside  tliedfefault  And  judgment^  and  the  appeal -inl  No. 
1017  is  takto  f rokn  the  ogrdef  ef  the  eonrt^  granting  plaintiff's 
motion  for  a  judgmkit  nunc -pro.  tunc.  . . ;  >     »•'      '. 


( 


382:  EwiNG  v.  JBNNiN08i  [Sup.  Ot. 


opinion  of  the  Court — Hawtey,  J. 


It  is  contended  by  appellant's  counsel,  that,  the  clerk  had 
no  authority  to  enter  tie  judgment. by,  default.  If  th^  de- 
fendant ha4 ;  failed  to  appear  in  the  casje  'Wiithin  tb^  time 
prescribed  by  statute,  the  clerk  would  undpubtedly  bave 
been .  s^Tithoriz^d  to  note  his,  4^fa;ult   s^nd  enter  jxidgment 

against  biiw.  .  (1  Comp.  L,  1213J 

,  This , is  not  denied ;  but  it  is,  argued  that,  upon  the  filing 
of,  the  (demurrer,  the  cl^rk  -  c^a^pd  to  have  ^ny  authority  to 
aot  without  w  Djrder  of  thp  court,  T)iis  position  is  ujuten- 
able.  I  When  the  demurrer  ^as.wjthdirawn,!. the  <?ase  stood 
in,thie-8aine,^onditsioi^,^s  if  no  flqi^^rre?:  Ji^d  b^u  filed.  If 
the  d(efendai?,t  desired  to,  ^Je  an.iW8W^r;,  h^  should  have  ob- 
tained a^  o^rcler  of  coi^t  grantii^ghip;  tixue  to  4^  ^o.  By 
vitjidrawing  hi^  demuri-ei;,  witjbiout,. obtaining  leave  of  the 
o<?iUrt  to  file  an  an&wer,  jhe  l^t  W^.c^s^  i;Q  a  po^t^on  to  liave 
l^is  dfef aujt  poted,  at  a?iy  timie^  uppu:  the  request  pf  plaintiff- 
There  was  no  exercise  of  any  judicial  functions  by  the  derk 
in,  entering  .the  .default.  His,  axjt :  was.  igurdy  ininisterial 
and  ^aa  authorized  by  the  s1;atut^.       '  .  , 

TI^jOj  copiplaint;  states  facts  ;9ufficJL<Qnt  to  cpn^ti^ute  a  cause 
of , , .a<4iO(n^  Itj  de^^ibea  the.. court  i^  ,:>yhich  (he  flleged 
judgment  was  rendered,,  the  :place  where;  it  was  held,  the 
nanpies  of  th(9  parties,,  t^i^^iia^  at  ,which,  it  wap  entered,  and 
tti9!  ^mpuftli  of,:the  jndgmjent . .  Thi^  ^?.  al}  .the  .pertainty  that 
ia.r6quire4;  by  t^O;  authority  cite^d  by , appellant.  ,  (Freeman 
on  Ju)(^n^nts,^e(?i466.)  If  tfeer^  was.npt.  in  fact. any  such 
judgmej;»,t,  t}jat  wa^  a  mattepof  .4f^fen^.  ,  Py  bis  default  the 
defendant  adnyitted  aU  the  jnateriaj  ayienii^ents  of  the  com- 
p^a^nt,:  and  thj3y. are  sufficient  to. support  tj^^  ju^lg?«ieBfe. 
;  Thetf  cpm-t  did  npt  abufie,  its  disqi^tion  in  .refusing  to 
gpaatiapppllaftt's;  motion  to  set  aside;  the  jndgment  and  allow 
him  tp  answer. ,  ,  Appellant'^  ,affidavit  ajl^ii^  i  misQoaiduct 
on  the  part  of  his  attorney  in  withdrawing  the  demurrer,  is 
fully ;  denied , .  by  affiday^t ,  of  the  ;  attorney.  It  .  f aiLs  to 
abpw  that  be  had  a  good  and  m^'toripi^a  defense  to  the 
action.  The  verified  answer  accpmpany^ng  the  affidavit 
poresents  only,  a,  teobnical  defense.:  It  is . tased  upon  the 
theory  that  ytbe  judgment :  sued  ;upou  was  not .  regularly 
entered    by    the    clerk.     The   statute  •  should  only    be-  em- 
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played'  in  furtherance*  of  justice.  .  It  should  not  be  used 
foT  the  pufjpose  of  enabling  A  defendant  to  raise 
some  techijiieal  objection..  (Freeui^aa  on  Jud^eiits,  sec. 
108;  Jones  v.  San  Francisco  SuLfhwr  Compamy, -14  'Nev, 
172). 

This  disposes  of  the  appeal  in  case  I7b:  .1016:         '  '; 

It  follows  from  the  conclusions  reathefl,  thaf '  appeliaiit 
would  not  be  benefited,  say^  as  t9  t|ie.. costs  on.^^ppeal,  if 
the  order  rendering  judgment  nimc  pro  tuhc  was  reversed. 
But  we  are  of  opinion  that-  the  court  yiUd\  not  \  eri\  in 
ordering  the  judgment  to  be  so  entered.  Whenever  a  clerk 
fails  to  enter  a  judgmeiit'  ordered'  by  the  ccfurt,  it'  is  within 
the  power  of  the  court  to  orcier  quch  j  lodgment  to^  bo  entered 
nunc  pro  tunc.  Courts  have  a  continuing  power  over  their 
records,  tod'ctm  amend  tile*  same,  or  sti'pply'any  defect  or 
emission  th^ein,  if  thefre  is  anything  in-  thi6  record  to 
amend  by."     '  ''   '"■       ■       ''  '         ■'•  '    ' 

The  jiidgment  roll 'containing  the  agreement  and  order 
for  judgment,  and  the  minutes  6f  the  coUrt,  was  competent 
evidence  tending  to  establish  th^fkcts  necessary  to  aiithorfise 
the  cotirt  to  enter  the  judgment  nunc  pro' tunc,  '('l^reelnan 
on  Jttdgilneiitd,  sec.  68,  and  authorities  ther6  cited.')  '    •'    ' 

The '  orders  and  j  udgrii^nts  appealed  from  are '  affirmed. 
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SOUTHERN  CROSS  GOLD  AND  SILVER  MINING 
GOJdJ^ANY,  Hespondeot-,  v.  BUEOPA'  MINING 
COMPANY,  Appellant. 


..■•»,'•  :  :     .. 


II  (' 


»►-. 


.  I 


IftixiNe  CLAiifr—AiKyiri^^^.  Marking  ^os*  ^vvpM  lii^te.— ^vM^^)*^  fUJcfee 
and  ttODf^  monuments  were  put  at  each  cprner  of  the  claipi,  an^  at  the 
center  of  each  ot  the  eiid  Hnes :  Held,  to  be  a  su Accent  niafftlDg  of  the 
boundariefl.     "  '  '•     'V'"' 

httM — iUoosD  ojf  CtAi^  TfitBis  NOV.  NacitsuApY.-^A  record  Urnpt,  un^et:t%f 
law9  of  congress,  essential  to  the  validity  of  a  mining-  claim,  unless 
made  obUgaiory  by  local  regulations. 

(Dm — Narkrs  oi^  LdCAtioit. — A  notice  of  location,  •  which  -calliBA /for  sto^ 
momuDentii  fit  each;  Corner /)^  the  claim,  s-n^  desAi^tb^  ItfMi  h^ing  bounded 
hy  four  other  wejl-known  claims;  Held,  ^ufflcleptly  deAulte.  as  to  the 
locu9  of  the  claim. 
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Opinion  of  the  Court — Beatty,  C.  J. 


Assays  of  ; Rock  Taken  ArrsB  XiOCation  or  Czjlzk — GoMPttrsMV  Btidimci 

TO    ;PB0VB    EXISTBNCI]    OF     Ml^KRAL     Vj^IN. ASStLjB   pt    TQCk     wUch    WIS 

taken  from  a  mining  claim,  long  after  ttie  date  of  its  location,  are  com- 
petent evidence,  as  tending  to  show  that  the  locator*  had  discovered  a 
.ve&L>at  the  time  of  the  location. 

Appeal  ^pm  the  District ;  Court  of  the  First  Judicial 
Pistpqtj,  Storey  County.  .     ,  . 

The  facti^  appear  in  tt'e  opinion. 

Lewis  <&  DeiU,  for  Appellant  ^ 

J^irhpafricJc ,  (&  Stephem,  ipr  Respondent 

By  the  Court,  Beatty,  C.  J. : ' 

This  is  an  action  io  recover  possession  of  a, mining  daim. 


,'! 


J  ■ 


The  <iefen<J^aii^t,  app^^ling  frojp  the  judgment  .a^d  order  de- 
nying its  motion  for  a  new  trial,  contends  that  the  district 
CQurt  erred,  in  finding, as  a  f ^ct  tJtia,t  there,  was  a, sufficient 
niarkiftg.  of  the  bpmidary  Iine]3 ,  o^,  ,the^ ,  loc9,tion  under  which 
the  pJainti^  cjlain;^  the  grpupjd  in  <?pntrov^rsy.    .  ,;    . 

We  J  :^hink  jthere .  w^^,  ^buijidant  evidence;  tp  .  sus^in  the 
findings  of  Jih^  court  on  this  pointy;  It  showed  tih^t  shakes 
an<^  ;3tpne,  mp^^n^e^tSj  >yer^e  put,^t..^a.ch  .corp^rpf  the,  claim 
and  at  the  center  of  each  of  the  end  lines.  This  was  much 
more  than  the  marking„held  to  be  sufficient  in  Oleeson  v. 
Martin  White  Company,  13  Nev.  462 ;  and  as  much  as  has 
ever  been  required   under  'the  most  stringent  construction 

,  >.lTe?t  lit  i§r  cpwtQnclod  that .qo; su.ffi<?ieiijt  rector4  of, plaintiff's 
claim  was  proven.  j,  ,  j  ,    ;  i/      i        *:  '.  v 

Record  is  not,  under  the  act  of  Congress,  essaitial  to 
the  validity  of  a  inining  claim.  {&dden  Fleece  Go.  v.  Cable 
Con.  Co.^X^  lS[ey.B2S,)  It  only  jpecessary  when  made 
obligatory  by  local  regulations,  and  there  was  no  pcoof  in 
this  case'  of  ainy  such  loc=al  t<\\e.  It  wa«^  however,  proved 
that  plaintiff's  notice  of  location  was  recorded  in  the  dis- 
trict '  ceeords,'  and  we  think  that  the  notice  ,  contained 
feiiough  in  itself  to  satisfy  the  law.  It  called  for  stone 
monuments  at  each  corner  of  the  claim,  and  described  it  as 
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bounded  by  four  other  claims.  If  it  were  necessary,  in 
order  to  Bupport  the  findiiigB  of  the  court,  we  would  pre^ 
sume  that  these  other  claims  were  well  known  and  defined 
by  permanent  monmnents.  If  they  were  so  defined,  there 
can  be  no  question  that  the  plaintiff's  notice  was  suifioiently 
definite  as  to  the  loctLS  of  its  claim,  and  it  is  not  pretended 
that  it  was  deficient  in  any  other  respect 

Lastly,  it  is  said  the  district  court  erred  in  permitting 
an  assayer  to  testify  to  the  results  of  assays  of  rock  taken 
from  plainiff's  claim  long  afer  the  date  of  its  location. 

The  object  of  this  testimony  was  to  pro^e  that  the  loca- 
tors had  discovered  a  vein  at  the  time  of  the  location,  and 
appellant  contends  that  it  had  no  such  tendency,  and  was 
therefore  immaterial  and  irrelevant 

We  think  the  evidence  had  a  distinct  tendency  to  prove 
the  fact  at  issue.  It  proved  the  existence  of  mineral-bear- 
ing rock  in  the  claim  at  the  d'ate  of  the  assays,  and  since 
veins  do  not  grow  and  become  mineral-bearing  in  a  year  or 
two,  it  proved  that  the  vdin  ^as  thete  at  the  date  of  the  lo- 
cation, and  proof  of  the  existence  of  a  vein  is  an  essential 
step  in  |)roving  its  disfcoveryl 

The  record  discloses  no  error  in  tiie  proceedings  of  the 
district  court,  and  the  judgment  aiid  6rder  'appealed  from 
are  affirmed.  /,     •     •  I 


[No.  951.]  •        ' 

THE  STATE  OF  .  WE  V  AD  A,  R8si»ow0BItt>  v.  THE 
NORTHERN  BELLE  MILL  AND  MINING  COM- 
PANY, AvyjtiJCAvrr.       •••!•• 

.    ■  ■    :   r    '  , 

APPIAL     FBOU     JCDGMXNT — SUFFICIBNCT     OF     BVIDBNCB     NOT     CONSIDBRBD. — 

Wliere  the  appeal  la  from  the  judgment  alone,  the  qu^tlon  of  the  suffl- 
ckaoj!  of  the  erMtonoc  to  cniitaln  the  flndliisB  will  not  to  considered. ' 
BciFiciEigCT  OF  CoxpLA4inp — QCMBBAi..  psMiJiUKR. — W^AT^  tl)e  ,  pnjf  faqlt 
In  the  complaint  ^  an  ambiguity  in  stating  the  amount  of  t«x  at  a  less 
itim  than  the  assessed  valae  of  the  property :  Retd,  that  a  general  de- 
maner  waa  pEoporly' over  ruled: 

SXISTSllCB  or  A  PbLINQVXXT  Itiaip.MXlT  ESffaMTXAL  Tq  THB  BtQXT  OF  ACTZOK 

FOR   Taxbs. — The  ceurt   refused   to   permit   the   defendant   to   introduce 
erldence  tending  to  show  that  the  tax  sued  for  had  not  been  entered  on 
the  ddllnqitBiit '  list  tiefon  tte  actidn  was' coinmeitotd :     Meld,  that  tb* 
Kev.  Vol.  XV.— 25. 


386 


Statb  V,  KoBTHERiT  B5X1.B  34^.  Gq.      [Sup.  Ct 


opinion  of  the  Court — Beatty,  C.  J. 


evidence  offered  was  Immaterial,  and  that  the  court  did  not  err  in  ex- 
cluding it. 
Sbgond  Assessment  Valid. — The  aBeessor  first  made  an  irregular  and  intnf- 
flclent    assessment,    and    afterwards    made    one   In ,  C9|if ormity    te   law : 
Held,  that  the  second  assessment  was  valid. 

ASSBSSMBNT    ROLL — TliAlt    FOB    COMPLETING    IT    DTRSCTORT — DEPEXSE    WHKK 

TAXPAXXK  HAS^  BEEN  INJUBBD.^ — Thc  provlslon  Of  thfl  tttttuta  as  to  the 
time  for  completing  the  assessment  roll  is  merely  (Ureotory,  and  any 
irregularity  in  that  respect  is  a  defense  in  an  action  for  the  taxes,  only 
to  the  extent  that  the  taxpayer  has  been  injured  thereby. 
Tax  on  Proceeds  of  Mines — Deduction  dF  Fifteen  Doli:.abb  per  ly)N  on 
Fbeiberg  Process  not  Allowed  in,  Addition  to,  Aqtual  Cost. — A. 
mining  company  working  ores  under  the  Freiberg  process  is  not  en- 
titled to  ah  exemi^tion  of  fifteen  dollars  per  ton  in  atlditlon  to  the 
actual  cost  of  working  the  ere.  (State  v.  Bureka  Co*.  U.  O0.,  S  Nev.  15, 
and  State  r.  yorth^n  Belle  U.  4  M.  Co.j,  13  Nev.  250,  aflirmed.) 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County.. 

I  ,  !  , 

The  facts  appear  in  the  opijciion. 

Garher  £  Thornton,  for  Appellant     ; 

M.  A.  Murphy,  Attorney-General,  for  Beispondeni 


By  the  Court,  Beatty,  C.  J. :  , 

This  is  a  suit  for  delinquent  taxes;  plaintiff  had  judg- 
ment; defendant  appeals.  There  was  a  motion  for  a  new 
trial  in  the  district  court,  but  the  appeal  being  from  the 
judgment  alone,  we  can  not  consider  any  of  the  questions 
argu^  by  couiigel  touching  thfe  ;eufflciency  of  the  evidence 
to  sustain  the.  findings.  Aside  from,  these  questions  then* 
are  but  two  assignments  of  error  to  be  noticed. 

1.  It  was  not  error  to  overrule  the  demurrer  to  the  com- 
plaint. The  demurrer  was  general— that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action — 
but  the  only  fault  pointed  out  in  the  complaint  is  an  ambi- 
guity. The  amount  of  tax  alleged  to  have  been  levied 
and  to  have  become  delinquent  was  cmly  a  little  over  three 
thousand  doUiars,  when^  according  to  the  assessed  value  of 
the  property,  it  should  have  been  upwards  of  five  thousand 
dollars.     This  may  have  been  ground  for  special  demurrer. 
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but  there  can  be  no  doubt  that  the  complaint  stated  a  good 
cause  of  action  for  the  amount  demanded  a^d  recovered^ 
and  the  general  demurrer  was  properly  overruled.  . 

2.  The  court  refused  to  permit  the  defendant  to  introduce 
evidence  tending  to  show  tibat  the  ta^it  sued. for  had  not  b^n 
entered  on  the  delinquent  list  Wore;  tbe  action  was  com- 
menced. ;    •    .      :. 

The  delinquent  list  crfiEered  in -evideiOfce  waa  in  due  form, 
and  purported  to  have  been  made  at  the  proper  time,  which; 
was  long  before  the  commeniceoaent  of  this  suit..:  Such 
being  the  caaey  it  is  very  doubtful. whether  parol  evidence,, 
tending  to  falsify  the  offioer^B  retuto,  would  have  .been  ad- 
missible, even  if  it  had  been  materia^  widex  the  plojadinga 
(Cooley  on  Tuxiition,  193,.  196.)  But  aside  from  this 
question,  it  is  clear  that  in  this,  case  the  evidence  offered 
was  immaterial.  It  is  settled^  in  this  atate,  that  the  existence 
of  a  delinquent  list  is  ktotiesamtial  to.  tl^e  right  of  actipn 
for  taxes  that  ought  tQ.hdFet  bee&.< returned  4<BlinqueAt.  (4 
Ifev.  338, 10  Id.  78.)  It  may  affect  the  right  of  the  district 
attorney  to  prosecute  the  suit,  bmt. if,. s9i,J;iiA  ^ant  of  au- 
thority is  the  groundoo£ra,p«eUmiMjFy.:Wtipn,to,di8mi^^^ 
the  action — ttot  of  <iefenseto  the  mprits,     (10  NeVr  78.)    . 

The  testimcmy,  then,  Tf  hich  was  ^xdiddeA  by  the  pourt,  if 
offered  for  the  purpose  of  ,»©e(uring  4  dismissal  pf  the  actiouj^ 
on  the  ground  that  it  iwas ;  OQnnnenpqd  ]9^ithout  authority^ 
came  too  late  when  tie  cdse;W&s.  on  tiji^l^  and;  if  offered  tO', 
8!istain  any  issue  made  by  thei  pWdinge^  it.^as.  immat^rialr, 
There  was  no  issue  (k6  UM  asitothe  regularity  of  the  as-, 
sessment,  or  the  non-paymeat  of  the  tax  su^d  fgr.  The  an- 
swer did,  it  is  true,  deijj^  on.  i  inf on^ation.' and  belief,  that 
there  was  any  asaeesment*;  but  i$a  positive  ayermenta  in  re- 
gard to  the  matters,  relied 'en  *A<^  a  defense  to  the  action,  were 
wholly  inconsistent  with  tb5^  qtialifi^d  denial, .  T^hat  clearly 
appears  from  the  alle^tion?  of  .th^.  answer. is,  that  the  as- 
sessor, having  first  made  an.  iri^egular  and  in$u^cicnt  as- 
sessment, afterwards  made  one  in  canfoipcnity.  to  jiaw,  and 
the  question  presented  is,  whethei:  such  secpnd  assessment 
wa?  valid.  If  it  was,  and  if  the.  action  of  tbe\i>oard;  of 
equalization,  in  attempting  to  redujCe  it,  was  void,  as  the 
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court  found  it  was,  then  there  was  no  question  as  to  the 
right  of  the  state  to  recover. 

We  think  the  second  assessnient  was  valid  on  the  facts 
stated  in  the  answer. 

The  first  assessment  failed  to  show  the  cost  of  extracting, 
transporting,  and  reducing  ore,  and  afforded  no  means 
of  ascertaining  the  net  proceeds.  The  second  assessment 
was  according  to  the  form  prescribed  by  the  statute.  (Comp. 
L.  3246.)  • 

It  stated  the  whole  number  of  tons^  the  gross  yield, 
the  actual  cost  of  extractlcm,  transportation,  and  reduction, 
and  the  reciting  net  yield  or  taxable  value.  This  exceeded 
the  first  "valuation  by  k  igum  efquol  to  fifteen  dollars  per  ton 
on  the  whole  ainount  ofore  reducied,  thna  proving  by  the 
facts  which  the  assessor  is  required  to:  ai^certain  and  set 
down  on  the  assessment  roll,  thit  hia  former  valuation  was 
the  result  of  an  erroneous  donstructioni  of  the  provision  re- 
lating to  ores  worked  by  the  Freiberg  picoeess.  (Comp.  L, 
3245.)'  .;:  •    '..:•  ;,  ••  ^  >l      .-■..;:. 

We  see  no  reason  wby  the  deoond  and  regular  assessment 
should  be  deemed  invalid  cm  Account  of  the  first  and  irregu- 
lar issefesraelit 'fi>r  the  samfe  qtiarter.  They  w«ire  not  at  all 
ihconsistent  as  to  th<e  facts'  whkh  am  assessment  should 
show.  '  Tfekitig  th^in  bbth  together,  the  true  assessable,  value 
of  the  ores  Was  plainly' evident,  and  thb  ionfy  ^Jiserepancy 


they  Exhibited  SMas  fully '€!xplained;  We  think  the  assessor 
nbt  oiily  had  the 'powfer,  but!  it' ^wai^  hJa.  imperative  duty  to 
make  an  'a^e^stnent,  showing  Ihie  facts  whioh  the  law  re- 
quites tim  tb' set  doWii,  notwithst^mding  a  previous  irr^ju- 
lar  assei^ment  which  failed '  to^  exWMt  the  facta.  If  it  be 
clairiied  that  the  atiSwet:  »hbW«d  the  seeonEd;  assessment  to 
have  be^h  made  after  the  time  •prescribed  •  by  the  statute, 
this  objection  is  f aii^ly^  met  iu  tkiel  dpinion  of  the  district 
judge. '  The  provision  aa  to  the  ttme^i  for  completing  the 
assessment  roll  is  inei^ely  directory,  and  any;  irregularity  in 
that  respect  is  a  defehs^  in  an  actioni  for  the  taxes  only  to 
the  extent  that  the  taxpayer  has ;  been  injured  thereby. 
(Hart  V.  Pliim;  14  Cal.  W6 ;  4  N^v.  338. )  :In  this  case  it  is 
clear  that  there  was  no  injuty.  •   Th^  second  assessment 
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correct,  and  the  defendant  bad  an  crpportuniij,  of  which  it 
availed  itself,  to  appeal  to  tb«f  boaTid  of'  equalization.  That 
body  attempted  to  reduce  thp  a^seeament  back  to  its  origi- 
nal amount  by  again  deducting  fifteen  dollars  per  ton  from 
the  ascertained  net  value.  The  district  court  finds  that 
this  attempt  by  the  board  '«?«  ^hoJJy  Mid, -and  we  ^ould 
be  bound  to  presume  that  the  finding  was  sustained  by  the 
evidence,  even  if  the  allegations  61^the  answer,'  with  the 
iinnexed  exhibits,  did  boi  show  t»ft^e9fn66lves 'that  what -the 
board  of  eqnalizatiom  undertook  tc  dowas^  not  to  >  correct 
valuations,  but  t&>  exempt  f ran  iakation^propehyf  wbi<d)v 
under  the  law  and  the  constitution^  oould  not  be  ex)emt)ted. 
(8  Nev.  22,  24;  13  Id;  260;) 

Our  conclusiofi  is  that,  under  the  pleadings^  the  delin- 
quent list  Was  immaterial,  and  the  evidence  to  impeaeh  it 
equally  so.     The*distriet  eoui^,  theifefbre^  did  ttot  en^'id  e±- 

eluding  such  evidence;  add  its  judgment  is  affiymedv     •  ' ' 

.  *  '  ,'"■'■'     .,,.'.•■.    '    '    .  ■* 


*    .  I  A 


[No.  959.] 

PETER  LIGHTLE,  llESPoiNDENT;  v.  F.  BEJINHsTG,  et 


<  I 


Ummbtasikg-^Sxitutb  of 'f iutmB.^-*-Aki  titkdmUtkihg,'  extfcnted ' . to'  tbc 
sheriff,  aB4  agreeing  to  s^Usly  a^y  jiMlgment  that  nlaintiO  in  a.cfrtaiB 
action  might  recover.  Is  not  a  "special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,"  . 

Idbk — Cox8iDi:liATioN  ov,  MsfiD  S*<>r  BS  BzPBBSSBD. — Sucli  an 'undertaking 
is  BfOt  T^id,  because  tliel  (*otMldetatlon  U  not  expreffseck  tbflreln. 

Objectiox — G BOUND  OF,  McsT  BE  STATED/ — TJtip  partlculai;  ground  oJC  an  o|>- 
jectlon  or  exception  taken  to  the  admission  of  evidence  must  be  stated. 

Findings  StysTAixsD  by  thh  Eviiwkce. — ^tfpoVia  review  of  thfe  evidence: 
Held,  tufficient  to  sustain,  the  findings  of  tbo  court,- that  the  property 
mentioned  was  attacbod  by,  the  shferiff  and  taken  into,  Us  possessloik 
and  so  kept  until  the  vsdertaklng  sued  on  was  delivered. 

Rblkabi  of  Attached  Pbopertt— SrFPiciBjrr  Co?fsiDERATTOx  "fob  XJ^Dbk- 
ZAXiN«. — The  release  of  property  trou  an  attachment  coastlttttiMi  a  anf- 
fident  consideratloii  for  the  nndartakltig- • 

rxDSBTAKiKG — TiTLE  OF  CouBT  WHBBB  ACTION  WAS  PENDING. — The  under- 
taking In  this  caoe  did  not  state  In  what  court  the  action  mention^  was 
pending.  The  complaint  averred  the  facta  which  were  not  denied  in  the 
answer:  Betd,  that  defendants  were  not  Injured  by  the  admi8si6ti  of 
the  undertaking  In  evldenca. 
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XoMMON  Law  Bond. — ^^e^tf^  that  the.  undertakinsr  feued'  on  Is  a  yalfd  common 
law  obligation  for  ttaa, , payment  0:1^ '  inoMy. 

Appeal  from. the  liistrict  Court  of  the  Second  Judicial 
District,  Douglas  County.     , ,. 

The  facts  are  stated  Jii  ihe  opinion. 


iJv  3f,  CZarfce^  for:  AppeU^nts :  . 

. ;  ;I»  J?o  attaclimen^iwa8ieT"er  levied.  The  sheriff  wae  never  in 
poaaessioB.  There  was  no<  consideration  to  support  the  promise 

■  I  J.'  The  -pa|)er  fin  suit  is  not,  an  uhdidntakin^  to  release 
attached  property.  It  is  not  so  recited;  in.  the  paper.  It 
doe^not.run.to^the  plaintiff.  It  was  not  mad«  upon  the  order 
Kjf  the  qo^iaxt  or  ijud^e  dischatging  thie  attachtaent.  (1  Oomp. 
X^  1200^12010 ;  It  ida  simple  promise  to  pay  to  the  sheriff 
a  sum  ofmooiey  thcareittjUamed,  if  l»igbtle  should  recover 
judgment  against  Smith;  for  what  consideration,  is  not 
recited,  and  for  what  consideratioUy^-must  appear  from  some 
other  source  than  the  instrument. 

^  W^ljs^^  .Sie^)artj  also  for  App^llapts;  -  ,    .    . , 

The  court  erred  in  not  Bllp\yinjg  defendants  to  traverse  the 
return  of  the  sheriff,  by  oral  testimony.  (Ritter  v.  ScannelL 
Al  Cal.  238^,  Mitckellv,  Hackett,  14  Id.  661;  6  Nev.  852; 
SI  Pick.  187^6  N.  H.  39^8;  Drake  on  Attach.  210.) 

A,  C.  Ellis  J  and  Mos^s  jf'ehhs^  for  Respondent: 

The  bond  is  not  a  statutory  bond;  but  it  may  be  recovered 
upon  as  a  common  law  bond.  {Palmer  v.  Van{re,lS  Cal.  553; 
Garretson  v.  Jteeder,  28  Iowa.,  21;  Cooh  v.  Boyd,  16  B.  Mon. 
556 ;  Aud  v.  Magrud&i\  10  Cal.  282.)  Although  the  courts 
in  which  the  action  of  Lightle  v.  Smith  was  pending,  is  not 
nanied  in  the  bond,  still  this  might  have  been  explained  by 
evidence,  and  was  so  explained  and  ^hown  by  the  pleadings 
and  proofs.     (Palmer  v.  VaTice,  13  Cal.  563.) 

By  the  Court^  tEONAKt),  J. : 

Plaintiff  recovered  judgment  against  defendants  upon  the 
following  undertaking,  to  wit: 
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"Cahsox  Rtvek,  Douglas  County,  Nevada. 

"We,  the  undersigned,  agree  to  pay  to  P.  H.  Roan,  sher- 
iff of  said  county,  the  sum  of  five  hundred  and  eighty-two 
dollars  and  sixty-two  cents  ($582.62)  to  satisfy  any  judg- 
ment not  exceeding  that  amount,  in  the  case  now  pending 
of  Peter  Lightle  v.  C.  E.  Smith.  F.  Bebning. 

'^September  16,  1875.  John  S.  Childs." 

Plaintiff  is.  tile  assignee  of  Roan,  the  promisee  named  in 
the  middrtaking. 

Uuaappealistakem' from  the  judgment  and  from  an  order 
overruling  defeoidant^a  motioai  for  a  new  trial. 

Upon  the  pleadings  '  and  evidence,  the  court  found  as 
facts,  that  "oA  o)r  about  September  15,  1875,  P.  H.  Roan, 
mentioned  in  complaint  as  sheriff  of  and  foy  said  Douglas 
county,  levied  upon,  took  in  possession,  and  had  under  his 
eontJrol,  linder  and  by  virtue  of  the  writ  of  attachment  men- 
tioned iA  plaintiff's  complainit,.  thirty-three  head  of  cattle 
and  seven  head  of  horses,  belonging*  to  C.  £L  Smitli,  defend- 
ant in  said  writ  of  uttaohment ;  that  afterwards,  and  on  said 
fifteenth  day  of  Septe)bber>  1875,  said  defendants  herein, 
npoB  the  Gonsideration  that  said  sheriff  would  relinquish  his 
said  attachment  and  return  said  property  to  the  possession 
of  said'  Smith,  made  and  delivered  to  said  sheriff  the  under- 
taking mentioned  in  said  complaint ;  that  upon  receiving  said 
nndertaking,  aild  in  consideration  thereof ,  said  sheriff  did 
relinquish  the  said  attachment,  and  did  return  all  of  said 
property  to  the  possession  of  said  Smith,  and  accepted  said 
undertaking;  that  on  or  about  April  2,  1877,  said  sheriff,  in 
consideration  of  his  liability  to  said  Peter  Lightle,  by  reason 
of  said  attachment,  and  the  surrender  of  said  property, 
sold,  assigned,  transferred,  and  delivered  said  undertaking 
to  this  plaintiff;  that  plaintiff  has  never  sold,  assigned,  or 
parted  with  the  same,  and  that  no  part  of  said  undertaking 
has  been  paid." 

The  aikswer  admits  that  the  case  of  Lightle  v.  Bmith  was 
eommenced  iu  the  second  judicial  district  court,  in  Douglas 
rt>unty,  ]jrevad«;  that  in.  said  action  plaintiff  recovered 
judgment'  against  defendant  for  five  hundred  and  eighty- 
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four  dollars  and  sixtv-two  cents,  "vrith  interest  and  costs;  that 
no  portion  has  been  paid,  and  that  plaintiff,  Lightle,  caused 
execution  to  issue  against  the  defendant,  Smith,  which  was 
returned  wholly  unsatisfied,  prior  to  the  oommeincement  of 
this  action. 

The  answer  denies  that  the  sheriff,  Boan,  attached  th6 
property  mentioned,  or  any  part  thereof,  and  alleges  want  of 
consideration  to  support  the  undertaking. 

It  is  not  claimed  by  counsel  for  defendants,  that  the  oon- 
tract,  or  undertaking  in  question  is  within  the  statute  of 
frauds — that  ife  to  say,  that  it  is  a  ^^9p^al>|irom;8e  to  an- 
swer for  the  debt,  default,  or  miscarriage  of •  another,"  and 
from  the  following  authorities  it  seems  not. to  be  so.  (Allen 
V.  Thompson,  10  N.  H.  33 ;  Mercein  v.  Mack,  10  Wend.  461 ; 
Farley  v.  Cle'&eland,  4  Cowen,  434;  WUUams  v.  Leper,  3 
Burrow,  1886;  Barrell  v.  Trussell,  4  Taunt,  116;  RatuUe  v. 
Harris,  6  Yerg^  60S 'i  Slingerland  v.  Morse,  7  Jobna  463; 
Olmstead  v.  Oreenley,  18  Johns.  12  ;jBampton  t.  PatUin,  4 
Bing.  ^64;  PdcJcdrd  v.  Richardson,  17  Mass.  12T,) 

We  shall,  thcFrefote,  treat  the  lindertl^ing  as  one  not 
affected  by  the  statute  of  fratids.  ^Stich  k  contra^  ikinst  be 
supported  by  a  sufficient  consideration,  but  it  need  not  be  in 
writing,  and  it  follows,  of  course^  that  the  undertaking  in 
question  is  not  void  because  the  oonsideratiomis  not  e^ressed 
therein.  ' 

The  cohsid^ation  alleged  in  the  eomplaiiit  is  the  same  as 
that  found  by  the  court,  above  stated.  It  is  claimed  by 
appellants  that  the  evidence  does  not  support  the  findings, 
''because  it  does  not  appear  therefrom,  that  the  sheriff  ever 
took  the  property  claimed  in  the  complaint  to  have  been 
attached,  into  his  possession."  The  sheriff's  return  upon 
the  writ  of  attachment  is,  in  substance,  that  he  received  the 
writ  on  the  fifteenth  day  of  Se]t)tember,  1875,  and  that,  on 
the  following  day,  he  "levied  upon,  and  took  possession  of, 
thirty-three  head  of  cattle  and  six  or  seven  head  of  horses 
and  colts,  being  at  the  time  of  the  \&rj  in  the  possession  of 
defendant;  that  defendant  gave  security  by  the  undeH:aking 
of  two  suflScient  sureties  in  an  amount  sufficient  to  satisfy 
the  demand,  and  which  undertakings  he  took."     The  return. 
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of  the  sheriff,  and  the  other  papers  and  records,  in  the 
case  of  lAghtle  v.  Smith,  were  offered  and  admitted  in  evi- 
dence, -vrithout  any  sufficient  objection  to  their  admiseion. 
Ifo  gronnd  of  objection  or  exception  was  stated.  (Sharon 
V.  Minnoch,  6  Nev.  382.) 

Eoan,  the  sheriff,  testified  that  'he  levied  upon  and  took 
into  his  possession,  the  horses  and  cattle  mentioned  in  his 
return,  the  same  having^  been  at  thfe  time,  upon  Smith's 
ranch;  that  he  drove  the  stock  up  together  and  counted  the 
animals,  and  kept  them  in  a  bunch  for  three  quarters  of  an 
hour;  that  he  was  in  sight  of  thetn  all  the  time  from  seven 
A.  M.,  until  three  or  four  o'clock  p.  m.  ;  that  defendant, 
Childs,  said  he  had  a  bill  of  sale  of  the  property  attached, 
and  claimed  it  as  his  own;  that  Ohilds  tried  to.  drive  the 
stock  away,  but  he  would  not  permit  him  to  do  so,  until  the 
undertaking  in*  question  was  exectrted  and  delivered  to  him ; 
that  the  undertaking  \v«s  given-  in  <5on9ideratiott  of  life  sur- 
render'of  the'property  attached,  to  Smitb,  and  a-release  of 
the  attachment,  fend  thAt  Upon  itis execution  he. reloaded  the 
attachment  and  gave  the  property  up  to  Smith. 

There -was  no  evidence-  coiitradicting  Roan^^  testinhony  or 
his  return.  Defendant,  Childsj  iefstified  that'he  toM  Roan, 
at  tli^  time'^  (lie  levy,  that  th^  ^tock  be-loi^ed  to  him; 
that  he  showed  Roan  a  bill  of  sale  of  tbe  animate,  and  that 
he  had  them  in  his  possession;  but  there  was  not  the 
slightest  eviden<Jef' tending  to  show  that  the  sheriff's  return 
was  nnttue;  or  Ifhat,  when  testifying^  he  did  not  state  the  ex- 
act trtrih;  The  court's  finding  tliat  the  propei^ty  mentioned 
was  attached  by  the  sheriff,  anfd  by  him  tc^en  in  poesession, 
and  so  kept  until  the  undertaking  Kvas  delivered,  is  amply 
supported  by  the  evidence,  and  the  release  thereof  was  a 
sufficient  consideration  for  the  contract  entered  into  by  the 
defendants.     (See  authorities  above  cited.) 

It  is  further  urged,  that  thfe  court  erred  in  admitting  in 
evidence  the  'undertaking  ^ed  oiHy  ioi  the  reasons  that  it 
do^  BOt '  flfaow  any  consideration,  and  it  does  not  appear 
therefrom  in  what,  court  the  case  of  Lightle  v.  ^mith  was 
pending^:  The  &x%i  reason  .givea  has  beea.ftuffioiently  con- 
sidered.    It  was  not  necessary  to  insert  liiij^  consideration. 
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As  to  the  second  reason,  it  is  enough  to  say  that  it  wa[s  al- 
leged in  the  complaint,  and  not  denied  in  the  answer,  that 
the  case  of  Lightle  v.  Smith  was  brought,  and  judgment  ob- 
tained in  the  district  court  of  the  second  judicial  district  in 
Douglas  county,  in  this  state.  The  execution  and  delivery 
of  the  undertaking  snxd  its  assignp^ient  to  plaintiff  were  ad- 
mitted. , 

There  was,  therefore,  no  necessity  of  introducing  the  un- 
dertaking in  evixience,  but  tliere  was  no  error  in  aqUnitting  it, 
and  certainly,  in  consideration  of  their  admissions  just 
mentioned,  defendants  could  not  have  been  injured 
thereby. 

It  is  said  the .  court  erred  in  not  allowing  defendants  to 
traverse,  by  oral  testimony,  the  sheriff's  return. 

The  statement  doe$  not  show,  either,  that  (ief^iidants  of- 
fered to  do  so,  or  that  they  were  denied,  that  privilege,  ex- 
cept in  the  assignment  of  errors,  where,  it  is  said,  the  court 
erred,  aa  above  stated,  But  even  there  it  doe3  not  appear 
that  an  exception  w;afl  taken  to  the  court's  ruling,  ii  it  was 
as  claimed. 


I » 


The  paper  sued  on  is  not  a  statutory  undertaking  for  the 
release  of  attached  property,  but  it  is  ^ .  valid;  common  law 
obligation  for  the  payment  of  money..  "A  bond  taken  by 
th^  sbciriff  is  j^ot  void  for  want  of  cqnforpaity  fto  the  require- 
ments of  the,  statute,  which,  while  prescribing  one  form  of 
action^  doep  «ot  prohibit  othere;  and  a ,  bon4  ffY^i^  ^o'^^" 
tarily  upon  tt^  delivery  of  property,  is  v^id  at  common 
law."  {Paimer  v.  Vance^  13  Cal.  556  yGarretson  v.  Beeder, 
23  Iowa,  :^4;  Cook,  v.  Boyd,  16  B.  Mon.  559.) 

The.  record  di^loses  no  error,  a;^d  the  order  and, judg- 
ment appealed  from  are  affirmed. 


[No.  9«9.I 

L.  P.  COSCIA,  Appeixawt,  v.  C.  A.  KYLE,  Rjespowdkktv 

Act  to  Pkotbct  v^  Wagus  of  IjABD]t*-&BCTM>M  Thbbb  C0H8T1XMP— No- 
Tic«  TO  WHOM  <5ivEN. — In  coDstroing  section  three  of  the  act  t»  protect 
the  wages  of  labor  (Stat.  1873,  76)  :  Held,  that  notice  of  the  laborer* 
claim  must  be  girth  to  the  debtor  axid  Creditor  at  well  as  to  the  •beiif- 
(Hawley,  J.»  dissenting.)         .  . 
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IDKM — TiMB    FOR    COMMEXCEMEXT    OF    ACTION    UPON    DISPUTED    CLAIM. — The 

action  upon  the  cTalm«  It  disputed,  taxnt  be  commenced  within  ten  days 
after  the  presentation  of  the  claim  to  the-  offl^er  who  levied  the  -writ. 
(Hawley,  J.,  dissenting.) 

Appeal  from  the  Districlj  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  are  stated  in  tiie  opitrioii. 

.  »  *  I  •  •  »      • 

W.  B.  Bonni field  and*  Geo.  Q.  Berry,  for  Appellant: 

I.  It  is  not  claimed  that  Himtiiigton,  Hopkins  &  Co.,  ot 
their  attorneys,  or  the  Htimholdt  Mill  &  Mining  Company, 
gave  any  notice  to  the  lien  claimants  that  the  indebtedness 
was  denied,  or  that  the  demand  of  the  lien  claimants  was 
disputed.  The  notice,  if  any  'wks' given,  was  given  By^the 
sheriff.  Notice  must  be  given' by^  the  party,  or  his  attorney. 
(Bonvier's  Law  D.,  "Notice.'^)  If  there  is  any  ambiguity 
in  a  notice,  the  constructidn  fnusrtJ  Be  against' the  paHy 
giving  it.     {Carp^rdierv^Th^don^iKi  Gstl.  M^.)  '    '-; 

II.  The  laborer'^  lien  Ikw  fir*  the  protectiott  of  Wages 

of  labo'r    should    be    Htet'kliy-  confetWied    by   th«    ooui^. 

{Skyrme  viOcci^enial  M.iS  'M.Co^l  8'  NeV.  Sl».)' 

.  •         ....  '     ....  * 


8,  S.  Qra8$,  for  EespondeuL 


'.,-••        I    .     I     I  1 1  ' , 


By  the  :Court,.BEATTjr,.,Q,  J,.:. ,  ..  ,  .... 

The  defendant  in  this  lactitoa  jv^^asi  6hfertfi<  o^  Humboldt 
county,  and  as  such,  Q^isd  asr.' execution  upon  cert^iii  per- 
sonal property  of  the  H>^bddt"Mitti]ig  Campany,  a  gop- 
poration,  to  satisfy  a  judgment  in  iavov  :af  .  Httntington, 
Hopkins  &  Co.  The  pUintiff •  and  his  assignors! iw^^.  me- 
chanics and  laborers  holding  elainis  against  the  corporation 
for  services  and  labor  rendeired  and  perfotmed  within  ninety 
days  preoeding  the  levy .  of  the  -execuiion. ,  The  sheriff  was 
notified  before  the  sale  of  the  property  of  these  claims^ 
sod  of  the  intention  of  the  holders  to  demand,  priority  of  pay- 
ment dut  of  the  proceeds  of  the  sale..  (Comp.  L.  &ec..  143.) 
He  refused,  n^v^rtJb^lesc^  to  pay. a^y. portion  of  sfiid  claims, 
although  the  proceeds  of  the  sale  wei;e  more  than  sufBcieut 
to  satisfy  them  in  fulL,    This  action  wasi.  tl^^reupon  c^- 
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menced,  by  plaintiff  to  recover  from  the  sheriff  the  full 
amount  of  said  claims* 

The  cause  was  tried  before  a  jury,  who  found  a  verdict  for 
the  plaintiff.  .      \  , 

Afterwards  the  court  granted  a  new  trial,  upon  the  ground, 
among  others,  that  the  verdict  was  contrary  to  the  evidence 
in  this,  that  the  evidence  showe  that. the  claims  sued  on 
were  disputed,  and  no  suit  was  ever  brought  thereon  as  re- 
quired in  such  case  by  the  provisions,  of  the  act  under  which 
priority  pf  paymept  was  9la4m!efd. 

This  appeal  is  frpnp.  tl;ie  prd^r,  of  the  court  granting  a  new 
trial  .  , 

.  The  law  under. which  tjbe; plaintiff  claims  to  recover  in  this 
^tipn  is^ntitled  "Aja.  aot  to  protect  the  wag^s  of  labor," 
and  .coDtta^ns  the  f pllowjipg ,  prp visipns :     ,  , 

."Section  3.  In  all  ca^es  of  ^eqiition^  attaqhrnents,  and 
vrfitB  pf. similar  nature, ^ ^a,inst  the  property  of  any  per- 
son or  personp,  pr.  f5harjte^^(j[  ;cpmpai^y,  or  c  it 
shall  b^  la^f ^  for  suph  iui,Jper^  ipechanic,  ^alesni^^iij,  servant, 
cj<?rk,  audlal^preTfitp.giY^  n^olfice  pf  tbpirclaijn  or  claims, 
and  the  apaipunt  tj^ijereof  dulji  c^^ti^ed  and  sworn  to  by  the 
creditor  or  creditors  making  the  claim,  to  the  officer  execu- 
ting either  of  such  writs,  at  atiytime  before  the  actual  sale 
of  proi)erty  levied  on;  and  such  officer  shall  pay  to  such 
miners,  mechanics,  salesmen,'  seWknts,  derks  o^  laborers, 
<>\it  of  ihe  |)roceed8  of  the  safej  the  amoimt  each  is  justly 
and  legally  entitled  to  JcceivB.  for  seirvices- rendered  within 
ninety  day-s'  next  preceding'  the  levy  of  the  writ  of  execu- 
tion, attacihmdnt  or  other  wxit,  not  exceeding  two  hundred 
dollars,  in  gold,  coin  of  the  Uniteid  States;  provided,  if  any 
or  all  of  the  daims  so  presented  and' claiming  preferenoe  im- 
der  this  sectiduj  shall  be  disputed  by  either  the  debtor  or 
the  creditor,  the  person  presenting  the  same  shall  conuuence 
an  action  within  ten  days  for  the  recovery  thereof,  and  shall 
prosecute  his  action  with  due  diligence,  or  be  forever 
barred  of  any  claim  of  priority  payment  thereof.  But  in 
case  action  is  rendered  necessary  by  the  act  as  aforesaid, 
by  either  debtor  or  creditor,  and  judgmetit  ishal!  be  had  for 
aaid  claim,  or  any  part  'Aereof,  carrying  costs,  the  costs 
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attending  the  ptosetotion.  offj9Md  4i$tioi^.An4  l^&Uy  ta^^a^X^ 
therein^  slkall.  likewise?  ;l>e  •  M  rprefetrjiiod  djainif  .wtb,  the  ^a^e^^ 
nmk  as  the  oiigiHal.oI&ii»v'!  etc;     (^tf^tP*.  J^TS;! i78;,Cfaup. 

L..' sec.  14^.)  •    ;.'      i.-f.r      .J'    ♦, '.'I.      r,  • 

The  oonreotirieas  oi:  thei  ilolii:]^  'of  ttiie  district^  cp^TiJMi'^ 
granting   a  new   trial >deijeb^»;altt)grth6t,upQn,lJ;ie,p^^^ 
eoDBtructioai  eClbis  aectioft  4>j)tb0  J^ftW^  .^prithcxe  ,^33/^0 
ewflict  mtbe evidw^ -ais  to !(b^ (material  f^^ta        .  .•  ,  i 

It  was  t  proved  thal^ I  ;th^  ]>lmtift  9^  l^tM?  ^s^ignb^rf;  p^er. 
sented  th«i,  daiirisidmly  wri^eiftpl  .the  a^i^rij?  ,b^9^e[jti^^ 
side  «f  the  pn|)ertj.  Ievie4  W. .  jTteT^rfwa^r  i^Qfpr^oJf  oj^; WJl 
presentation  or  notice  of  ^tfaf^;  cl^dips.  to^tibe^,,!l{ujnbQldt, 
Mining: Company •  oi!  .tcf  Qt|»v^iiigt^|iv; iEfiopkins  ,^  Qo^^  &x<mpt 
that,  as  to.tbe.lia|[;ter,  itriart^^l^.i^fen^d  th^  tb^j^riffiii: 
formed  them.  Hefrt^^tifi^  ,tb4t;l)^.  ^.tified  ,the..q^ipiaxita: 
aiid  /their  aUomej^s^ ^.Ffffbc^Jj^  rtb^^.;^T^^|LipgtQ^>  .Hop)s,in§  & 

Oo..de»ie(i.the:elaimsri'!r.  :f^  ^o;ii'     .rf.-'.J  /  -  -i:  ■•i.,- 

AppeHaaiitTC0iiijten48T  ^atiftbe  df^ie^Ucx^fti  ,^xf^  jji /6p,i^, 
ing  upom  .thi^>  •  •  evid^m^ '  thf^tr ,  ^,  <^jf^9  .  ;^ere  ^  ^  d^p  ut^d. 
Aocordijig  to -bis  (QpBQtTWptiffl*.:^£  ,^;;i^w^  i^  h^cfw^  the. 
duty  of  th^  sheriffs  i¥).  caJBPB  ^^.tl^i^,  Vi,Tp<fJx,  t^  p^ei^ntat^on 
of  claima  like  that  ofi  th0,pl|ii©^^:tQ  pay  tbpif^,  out!oi,th0 
proceeds  of  the  sale,  :anles§r^tb/B]r  the,  d^htor  or  cirp^itQr  jii. 
the  eoceeutiioiL  give$^  forootal  .i?vTittie^.  notjice.  to  th^  ^Ojl^era  of. 
the  olidms  thAt  t,hey  «<ve  .^^^f pt^dL, . .  l^jxt  thi^ .  ^.  ^^ot  the 
meamnr.  of  ^b«.  atatote^  l^d  hy  >  itself  alpne  it  might  be 
ao  oonatrued;  but.  it  mii8t.be.,<^ii8ii<^r|9d  ^ith  ref er^npe .  tO) 
the  eonstttution,  asid,;  if  posf^b]^,  ,G9ns;tme.d  in  a  a^ae  that 
win  inake  it  oonfpiw  to.|th6ipa?;^moufl,t  J^aw.  The  construc- 
tion contended  for  by  the  appellant  would  make  this  statute 
clearly  nnconatitiUionaL         »    .         . 

No  person  cm  be,  deprived, pi ;hia  property  without  due 
prooeas  of  law.  (Coinst,  art:  1,  seq.  ^.)  The  proceeds  of 
sale  nnder  execution  are  tbe.prop^ty  of  the  judgment  cred- 
itor to  the  extent  of  his  judgment;  and  /the  judgment,  debtor 
is  not  only  the  ownor  of  the  surplus^  but  he .  haQ  a  right  to 
insist  that  no  part  of  the  proceeds  shall  ,be  applied,  to  the 
payment  of  any.  claim:  against  him  that  haa.  i^ot  been  ascer- 
tained and  det^nnined  by,  due  tjpxoe/^.  of  l^w, .  The  officer 
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levying  the  exedntioR  is'accmtntable  to  the  debtor  and  cred- 
itbi"  for  th(3  entrfe?  J)roce0d8  of  the  «ale,  and  the  legislatiure 
conld  hot;  if  it  Would;  absolve  him  froni  such  accotintabilily 
by  directing  him  to  apply  the  proceeds  to  the<  satisfaotion 
of  claims,  thaft  Validity  'of  whl^  hab  neitlier  been;  admitted 
by  them,  nor  established  by  le^al  ^proceis.  > 
'  We  do  not -think  that  ili  this  itistance  the  fcgislature  has 
attempted  anytliiiig  of  the  kind.  =  As  we  eonBtruethe  stat- 
ute,'it  dearly  implies,  alth^gli  itdoe^  not  expre®ly  say 
so;  •  that  notice  of -^  the'  claims  must  not '  only  be>  giveii  to  the 
sh'^fiif;  btlt-ilso  to  thd  dekor  ftnd'  eif^editor,  Jfoir.how  otlreif- 
\<ise  (ian  itey  (iisjiute  the  <^lainis  ?     ^         '    •     i; 

If  this  i^  so,  we  thiAk^it' equally  kjleiaf  that  it' ie  the  duty 
of  the  dl JLiin-holders  tio  '^e'  tte'  ■  ir6t J<^* ;  •  Tlie  law  ?does  not 
impose  the  duty  up(o:h  any'onfe  iefee,  tod' they,;  aa  the' per^ 
st>ns  seekii^  <he  benefit  ^of  the  l&'#;''frii4st  be  held  to  <wMnpli- 
ance  with  its  conditions.     They  shouldj'iii  ^ebr  opibion^  give 
titndy^ -notice  bfthrfr  ckinib  to  thfe  -^rtiefe  i*tere»t€!d''in  the 
fund  but  'of 'which  ihey  deriiarid  ]^ayttifeiit',  and'  should  ascer- 
tiiin  for  theinsMve^  wh Atier*  their*  elaim^  a-re-  disputed. 
'\No  pb^er  ife  conferred  upim  the  sheriff'  to^  decide  this 
questT6n,  and'  he  is  hot  bound  to  i  decide 'it  at  his  peril.     If 
tlie  debtor  aid  bteditoi*,  to'  whota  he' is  abcouiifable  for  the 
fund  in  his.  handsi  give  hiiri  express  authority  to  pay  it  ont  in 
satisf ictioi  of '  the  dkimd  of  tttird  'partiesr,'  that  will  justify 
him  in  so  Hoing,  but  withimt' strch  exj^i^ss  atith^rity  he  is 
bbiyid'to  treali  all  ^lich  claims*  as  disputed. '   He  is  not  a 
judicial  bffiiier ;  he'  has  ii6  iiaeans'  iof  aoqtiiritig  jurisdiction. 
over  the  parties,  tod  ho  powfen  to  determine  the- validity  of 
the  demands.     To  him  they  ai*e  claims,  and' nothing  more; 
an4  all  he  is  required  to  do  is  to  retain  the  phxieeds  of  the 
sale  in  his  fiand^  until  he  is''Auth6rize<l  either  by '  the  express 
direction  of  the  debtor  and  ci*ed?tor,  or  by' the  judgment  of  a 
competent  court,  to  pay  thfe  claims,  or  until  the  time  for 
suing  on  the  claims  has  elaj^sed',' without'  the  institution  of 
any  proceedings  to  establis'h  their  Tali(titT. 

Our  coiistructioTi  bf  the  lawtelso  diiFersfrjom  that  of  the 
appellant 'ks  to  the  tithe  ^ttiih '  ^V'hiiih  bction.  mu«t  be  com- 
mrnced  oil  the' claims  ptesefated  to.  the  sheri  they 
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are  disputed.  He- thinks  an  action  may  be  coniineneed  at 
any  time  within  teii  days  af tfet  formal  notice  from  the  debtor 
or  creditor  that  the  claims'  are  disputed:  "We  think  the 
action  must  be  commenced  within  ten  days  after  the  pre- 
sentation of  the  claim  to  the  officii* 'M^ho  has  leVied'tiie  ^it. 
The  words  of  thej^tatute  ve',e«treniejy  vague  and  amb^u- 
ous^ffaiut  fiie.conatruQtion  >v;e  have,  adppte.d  i^  at  lea^t  as  nat- 
ural .as  that  of' the  apEpeJJaiit^  4nd.  ha^  the,  recqn^m3ndation  of 
making  the  kw.d^fiDit^.ajpd  oei^tajn^  inatead  pf  leayi^g  it  so 
tiaat'it  wiould:  be.  in^possittle  .£Qr,tfL  s^i^erifi^  ever  to. tell  when 
he  could  faafely< decide  thsit  (tjt^e  t^me  f9i;.a^ipg  wad  pa^t 

If  these  views  are  ^Qm\^^  it.foUows,i]h^t  X]\q  ruU^ig  pf  the 
district,  court  in  grantixitg  ^rnqw  tri^,!  was..corjreqt  The 
claims  of  the  plaintiff  were  di3pn ted., ;.Jf.ot. only ,. was  there 
an -entire'  failul'e  opfitbepai;t.x?f  the  4?lh|tQr,  ft^i^jcrtjditor  in 
the  execn^tion.  ta  an^tli^ris^  the  sheriff, to  jp^y ,tl^eni,  but  the 
latter  expressly  forbade  him  to  pay  .fteuit  Under  th^se 
eircumstapees.  he-waa  bo.ujad,  to  bol^  cpji  to.tbe  proceeds  of 
the  exeonticak  i«J3jbil  the  ^i^t^  p|^  the,  paJi:ties(  were .  4eter7 
mined  in* > due  legal. form,  or  .up til  the  tizae  for  commencing 
an  qcbion;  waa  .pfistf^  .NiP  ffJ^tiQn  .havia^g.  been.^qopimenced 
within  ten  days.-ftfil^  the  .presei^atipn.  of.tb^  claims,  his 
liability  to  itbat plaintiff  w^as  at  ^q.  end^.and  it  was  his  duty 
to  apply  the  fviB/da  i«  his  hftp^dsjicco^rd^ijig  to  th^  respective 
rights  :of  /the  parties  tp;  the>  .action,  ip,  ^}jic}^.  t}ae  execution 
issued*     :»!'•.      ''"..,•  • , .   .   » 

Tbi». 'ebnelusioxi  and  this,/Qom0tructio^  .qf  t]xe  law;s  do  not 
involve  any  such  hardships  to  claim-holders  as  appellant  has 
suggested  in  bia  argument. ,    n      ,•......  » 

If^  as-iwe/.suplpoaey  the  oifi<?ftr  l^^yyipg  the  writ,  is  bound 
to  treat  .all  «iaiDae  ..aA.4i8p)Lit^  .qlai»j5  until  h^  i^i  expressly 
authorized  .by- the  debt;ori^jQjd,c;Fedit;or  to  pay  th,epi,.it  fpllows 
that '  a.  xef uoal .  iO:f .  .debtpr  w  ^r^i tp?.  i  to .  gjlve .  ^uch  ..authority,, 
when  properly  demanded,  is,  in  legal  effect,  a  dispute  of 
the  claim,  such  as  will  justify  the  commencement  of  an 
action  thereon,  and  the  addition  thereto  of  the  costs  of 
suit  The  proof  of  demand  and  refusal  in  such  case  could 
be  made  in  the  same  manner  that  it  is  made  in  any  other 
case  where  demand  and  refusal  are  essential  to  the  right  of 
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action  or  the  recovery  of  ooatfl,  apd  nott^Jfig^?  moire  simple,. m 
a  general  thing,  thiEm  the  making  lOf. such  ,proof,   , 
The  order  of  the  district  cQijirt  igf  ftffi^mcKj.  •    .     ,  , 


Hawiley^  J.,  didBenting:   i  ...,..,,,  r.. 

I  agree  that  the  "act  topTi^btect  the  wages' of  labor,"  is  in 
some  res jiects  vagtie  and  indefinite  5  but,  in  my  opiaionv  it 
ife  not  susceptible  of  the  coiistruction  which  has-been  given 
it.  As  I  con^rue  the  law,  the  <?laimatit  idonly  requiied  to 
give  notice  bf  his  claim — in'tiie  inanner  spebidedin  iectun 
3 — ^to  the  officer  eieciititig'the  Writ  It  seems  to  have*  been 
taken  for  granted  by  the  legislature  that  'SUch  a  notice 
would  b^  s'ufficient  to  ehableUhe  debtor,  or  the  oreditor,  to 
dispute  the  ckim  if  they  so  desired.      '  ;      .  - , 

The  act  implies  that  the  officer,  upon  receiving  the  notice 
from  the  claimaht,  tvill,  in  order  to  pf61iect  hiims^,  notify 
the  debtor  and  the  ctedJtor.  *  ' 

The  niere  fact  that,  iti  the't^pinioil  of  the  court,  it  i?onld 
be  better  t6  iiiip6^ei  that  duty  npioto  the  daittiamt  instead  of 
the  officer,  is  no  feasbn  why  the  law  should  be  fid'cansfamed, 
unless,  fr6m  the  language  of  the  act,  it  T«tisonably  appears 
that  such  was  the  intention  of  the  legislature.         '•  •;    - 

By  the  provisions  of  section  3,  the  elaitnaiM  16  not  re- 
quired to  bring  any  action;  unless  hid  claiin>  is' ^'dierpiuted 
by  either  the  debtor  or  the  creditor,'*  and^  in  my  opinion, 
he  may  bring  his  action  at  any  time  within  ten  days  after 
receiving  notice  fi-oih  the  debtor  or  oreditor  that  hia  claim 
is  disputed.  '  •  '      ' 

Courts  are  not  authorized  in  order  to  sustain  a  law,  to 
give  it  a  construction  no\;  supported  by  the  words  of  the 
statute.  It  is  their  province  to  conform  to  tke  imdent  in- 
tention of  the  legislature  'Snthont^  indulging  in  specula- 
tion^ either  upon  the  impropriety  or  hardshij^  of^e  law«" 
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K  A.  MERRILL,  Appellant,  v.  JOHN  DIXON,  et.  al., 

Respondents. 

Claim  and  Dklitkqt  or  PpspoifAL  Pbopektt — OyPNEB.  qf  I^kvu  Bxtitlbo 
TO  Wood  Cct  THBREOjr.—^lTie  owner  of  lahd  la  entitled  to  y^ood  cat 
tbeKcB,  uid  eaa  mutntial*:  an  aetlba  ttitrftCor*  U  Ita  1d«ntit3r:can  be  ^$* 
taWIahed.    . 

Etidkn'ce  to  ETstablish  Character  op  'SltFiERAL  'liA^D — Map  ot  t!JiiTED 
feATW  Bawmom  UrooMVBTBifi}.*^^l«UitUC .  aflbpred  ti>  sbow  that  tM 
land,  on  whi.cb  the  wD«d  was  cut,  bad  been  returned,  and  /lenomlnated 
mineral  lands'  on  -tbe  map,  of  tbe  towushtp,  regularly  mad)e  aud  filed 
by  the  United  States  aurvteyori  BelO^  tkat  the.  testimony  waa  properly 
excluded  by  tbe  court, 

iDBx— ITiKEBAL  "^tHT  bW  ViLDABLE.— Tbe  mere  fact'  tbat  the  land  con- 
tailed  *'<!opper,  ^Id,  and  ttlver-tieartng:  iquarts,"  doea  not  impresaa  it  with 
the  character  of  mineral  land,  within  the  meaning  of  the  act  of  con- 
KT^n,  excluding'  mineral  lauds'  from  the  gfrant.  CHiIy  lands  valuable 
for  mining  purposes  are  reaeired  from  sale. 

Appeal  from  the  District  Court  .of  .the  Second  Judicial 
District,  Washoe  County* '   .  ■  \ 

The  facts  are  stated  in  the  opinion. 

WiUiam  Csin,  for  Appellant 

I.  The  court  erred  in  ruling  out  the  testimony,  that  tbe 
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land,  upon  which  the  ^vood  was  crat;  had  been  returned,  and 
denonnnated    as    mineral    land.       {Patterson    v.    Winn,    11 

Meador/lt  Cal  325;  People  w  Stratton,'i5  Id.  251  ;'i?ea// 
V.  Caruthers,  47  Id.  181 ;  McLaughlin  v.  Powell,  50  Id.  64.) 
II.  James  Henry  was  in  the  actual  possession  of  this 
land,  and  cutting  this  wood,  subject  only  to  the  regulations 
of  the  TJidtediSfateaj  H  good  fiitb^  and  cdaifn,'  and!  color  of 
right,  and  not  as  a  bare  trespasser,  by  bow  and  spear,  and 
the  railroad  could  not  claim  the  wood..  (13  U.  S.  Stats. 
358,  4;  Hallech  r.  Mixer,  16  Gal.  57^;  Kimball  v.  Lohmas, 
31  Id.  156;  2  Pars.  Cont.  136;  3  Id.  200;  Hyde  v.  Cookson, 
21  Barb.  104 ;  Brown  v.  Sax,  7  Cow.  94 ;  dissenting  opinion ; 
Page  v.  Fowler,  39  Cal.  417 ;  Stockwell  v.  Phelps,  34  N.  Y. 
363 ;  Peck  v.  Brown,  5  Ner.  81.). 


f . . 


!  > 


W.  Webster,  for  Resp.03ide;nt^ ;        ; 

I.  The  patent  to  the  Central  Pacific  Railroad  is  not  before 
the  court  ip  any  form,  arid  the  court  will  not  assume  that 
the  patent  contains  matter  that  would  entitle  the  appellant 
to  ahow  that,  the  lands  granted  or  conveyed  were  not  within 
the  scope  of  the  grant  and  patent  by  the  gorenmient  to  the 
Central  Paqific  Railroad.  '  ^Error  should  appear  affinnativel/ 
in  the  record.     (4  Nev.  414;  8  Id.  164.) 

II.  The  true  owner  of  laiid  may  maintain  Replevin  to  re- 
cover wood  cut  on  the  land  by  one  in  possession  of  the 
eame  without  color  of  title.  \KirtibaTl  v.  Lohmas,  dl  Cal. 
156.) 

III.  The  Consolidated  Poe  Mining  Company  is  equally 
guilty  with  Henry  of  a  trespksis.  (Whitman  Gold  artd  Sil- 
ver Mining  Company  v.  Tritle,  4  NeV^.  499.) 

William  Cain,  for  Appellant^  in  reply: 

I.  The  court  will  not  assume  that  the  patent  conveyed 
any  land  to  the  Central  Pacific.  Railroad  Company  not 
granted  to  it  by  the  acts  of  congress.      (1  GreenL  on  Ev., 

8*.  381) ...  ■    ^         /'  ' .    .•.,•.'  ,.; 

II.  The  Consolidated  Poe  Mining  Company  had  the  right 
to   cut   wood   for   mining  purposes,   the   land   being  more 
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than,  ten  miles  from  thfe  Tailroad.     (13  U.S.  Stat.  358,  see. 
4;  1  Ghreenl.  Ev*  eec  10.) 

By  the^Coupli,  Leokabd^  J. : ' 

This  is  an  action  to  recbver  the  possession  of  th^ee  hun- 
dred and  ninety-eight  cords  of  cedar  wood,  or  it3  value,  in 
case  a  deliverv  cannot  be  had. 

At  the  tifne  the  action  was,  <M)inme'nced,  plaintiff  claimed 
and  had  a  deliverj  of  the  wdod  to  bim.  '  The  jury  found'  a^ 
verdict  for  the  defendants  for  a  retui^n  of  the  wood  or' its' 
val\i^.  Tl^is  appeal  is  from  the  judgment  and  from  an. 
order  deiiying  plaintiff^s  motion  for  a  new  tfi^l. 

The  facts  of  the  case,  necessary  to  be  Stated,  are  as  fol- 
lows: In  t lie  fall  of  l876i,  one  James  Henry,' under  sl  cpn- 
tract  with  the  Consolidated  Poe  ^lining  Company,  cut  the 
woud  in"  question  for  said  company^"  upon  the  wesi  half  of 
section  9,  towhsbip  21  north^ 'range  19  east,  Mount  Diablo' 
base  and  meridian ;'  the  same  being  about  f ourtfjeh  miles' 
north  of  Jlexio,,  in  this  state^  on  .tb(B  line  of  the  Centrat'l^^a-' 
cific  Kailroad,  and  about  ten  miles  east  bi^  the  Consolidated' 
Poe  Mining  Company's  work's.  ".  ,  !   .  .• 

Xeither  Henry  nor  the  f*oe  Company,  in  a  legal  sense/ 
claimed^  or  had  any  right,  title^^  or  interest  in.  or  claim,  to 
any  part  of  said,  seption  9,  whereon  the  'wooa  ii^  questibii 
was  cut  ^cjr,  in  the  same  sense,  had  either  the  posses- 
sion of  the  laiid.  '  Tbei;e  were  growipg  threes  upon'  the  tract, 
in  September,  1876,  and'  Heniry  entered  ^nd  cut  and/pileid 
the  wood,  in  controversy '  for  the' Poe  Complany's  use  at  its 
mill,  at  an  agreed  price  per  cord. 

In  August,  1877;j  tefore  it  wa^  removed,  the  wood  wai' 
attached  by  the  creditors  of  the  Poe '  Comipaiiy,  and  ^t  sale^' 
under  executions  issued  upon  jiidgmehts  recovered  in  the 
attachment  suits  mentioned,  it  was  purchased  by  plaintiff, 

August 23, 1877/^ ,  ■ .  \ ;  "^^  ''     "■[■■';■   ■;;-^"",; 

Defendants  claim  the  wood  iii  qu^stioii  by'ptircihais^'from 
the  Central  Pacific  Railroad 'Company  iii  Se^iteiiber,  1877, 
and  tlie  purchase  i^  libt  denied.  •      '  ■■  !  -r     •    -• 

It  is  not  and  6atii  not  be  'dispatiBdJ  that  Hhe-land'  upto' 
which  the  wood  was  cut  belonged,  at  that  time,  to  the  rail- 
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road  company,  uaal^sfe  it  was  mineral  land,  and,  its  suefa,. ex- 
cepted from  the  operation  of  the  grant,  stated  in  the  acts 
of  congress,  approved  July  1,  1862,  and  July  2,  1864. 
(See  Statutes  At  Large,  vol.  12,.493>iand  vol  13,  358-) 

If  the  railroad,  company  owned  the  land  .wheji  the  wood 
was  cut  by  Henry,  it  was  entitled  to  the  wood  cut  thereon* 
and  it  could  have  maintained  this  action  therefor,  or  its 
value,  so  long  ,as  its  identity  could  be  established  (Har- 
lan V.  Harhn,  15  Vsi,  St.  513;  Wlncher  v.  Shrewsbury,  2 
Scam.  284;  Kimball  v.  Lohmas,  31  Cal.  158)  ; ^ijd  defend- 
ants  succeed  to  the  rights  of  the  railroad  company*  ,  Plaint- 
iff's motion  for  a.  new  trial^.  and  the  ground  relied  upon  for 
a  reversal  of  the  judgment^  was,  and  is,  based  upon  an  al- 
leged error  of  the  court  below,  in  excluding  the  evidence 
of  Pon  Barker,  in  rebuttal,  a$.to  the  character  of  the  land 
i^pon  w^ich  the  wood  in  controversy  was  cut,  w^hether  min- 
eral, or .  otherwise,  as  returned  and  ,  denominated  W  the 
IJni ted  States  surveyor.  The  witnesg  testified  that  he  was 
a  deputy,  United  States, suijyeyor,  ana  \ya3  familiar  with  the 
n;ianner  of  sijryeying  the  public  lands  of  the  United  Slater; 
that  he  had  before  tlie  court  a  duly  certified  ^copy  of  the 
map  of  the  township  embracing  the  land  upon  which 
thjB  wood  m  question  was  cut.  He  presented  the  map, 
with  its  certificates  by  the  United  States  sun-eyor, 
showing  ttiat  it  wa^  strictly  conformable  to  tha  field-notes 
of  th^  survey  of  that  township,  on  file  in  the  United  Stat^-s 
surveyor's  bfiice.     He  then  continued  to  testify  as  follows : 

"I  have  never  been  oyer  tfiis  land  myself,  and  do  not 
know  the  nature  of  this  section  '9,  whether  mineral  land  or 
agricultural;  but  on  this  plat  it  is  returned  and  denomi- 
nated as  copper,  gold,  and!  silver-bearing  quartz,  and  from 
this  I  iudge  that  such  is  its  nature." 

Defendants  objected  to  that  testimony  as  immaterial,  in- 
competent, and  irrelevant.  The  objection  was  sustained  by 
the  cpurt,  and  an  exception  takqn  by  plaintiff. 

The  statement  do^  n9t  (^t^in  a  copy  pf  tho  patent  from 
the  United  States  conveying  tl^.la^d  upon  which  the  wood 
was  ou(;:but  it  is  8aid>  by  cotmsfel  fpc  plaintiff,  that  it  oon- 
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tains  a  special  resei^ation  of  mineral  lands,  according  to 
the  terms  of  the  acts  of  congress  before  mentioned. 

We  find  from  tbe  report  of  the  land  commissioner  (2 
Lester's  Land  Laivs,  337,  that,  "ili  eviery  case  reported 
from  the  district'  land  officers,  of  selections  made  under  tbe 
acts  of  1862  and  1864,  for  the  Pacific  railroad,  the  agent  of 
the  company,  in  the  first'  instance,  is  requited  to  state  in 
his  affidavit  that  the  selections  are  not  interdicted,  min- 
eral, or  reserved  lands,  and  are  of  the  character  contem- 
plated by  the  grant.  Upon  the  filing  of  lists,'  with  such 
aflSdavits  attached,  it  is  made  the  duty  of  registers'  and  re- 
ceivers to  certify  to  the  correctness  of  the  selections  in  the 
particulars  mentioned,  and  in  other  respects.  They  subse- 
quently undergo  scrutiny  at  this  office,  are  tested  by  our 
plats,  and  by  all  the  data  on  our  files,  sufficient  tinie  elaps- 
ing, after  the  selections  are  made,'for' thi^'prea^ntatiori  of 
any  objections  to  the  department,  before  final  action  is 
taken ;  and  to  niote  effectually  guard  the  matter,  there*  ife 
inserted  in  all  patents  issued  to  said  rAilroad  corripany  a 
clause  to  th^  follot^irig  isffect:  *Yet,*  excluding  and  except- 
ing from  the  transfer  by  these  presents  all  mineral  lands, 
should'  any  su<A  be  found 'to  exist  hi'  the  tracts  described 
in  this  patent,  this  exception,  as  ref^^tited'  by  statute,  not 
extending  to  coal  and  iron  land.  ' " 

For  the  pui'poses  of  this  case,  vre  shall  consider  that  all 
mineral  lands  which  were' intended  by  <k>ngi^es8  to  be  ei^ 
eluded  and  excepted  from  the  operation  of  the  grant  to  the 
railroad  company,  were  excluded  and  excepted  by  the  pat- 
ent conveying  the  lands  to  thef  said  coriipany  upon  which 
this  wood  was  cut.  And,  although  we  are  strongly  im- 
pressed with  fhe  idea  that  the  'plaintiff's  relation  to  the 
title  is  not  such  as  to  allow  him  tO'«t«estion  the  validity 
and  efficacy  of  the  patent  (Doll  t.  M coder ,  16  Cal.  324), 
still,  it' being  unnecedsafy,  that  subject  will  not -be  consid- 
ered. 

Counsel  for  plaintiff  says  in  his  brief  that,  the  reason  why 
the  testimony  of  Barker  was  offered  was,  "to  show  that  the 
land  on  which  the  wood  \^a8  cut  had  been  returned  and  de- 
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nominated  mineral  lands. '^     But  suppose  it  was  so  returned 
and  denominated? 

That  fact  would  not  tend  to  show  that  the  land  was  such 
mineral  land  as  was  excepted  and  excluded  by  the  grant. 
The  text  of  the  act  of  1864,  as  it  appears  in  13  Statutes 
at  Large,  at  page  358,  i&  as  follows :  ^'And  any  lands 
granted  by  this  act,  or  the  act  to  which  this  is  an  amend- 
ment, shall  not  defeat  or  impair  any  pre-emption^  homestead, 
swamp  land,  or  other  lawful  claim,  nor  include  any  gov- 
ernment, reservation,  or  mineral  lands,  or  the  improve- 
ments of  any  bona  fide  settler^  or  (on)  any  lands  returned 
and  denominated  as  mineral  lands.  *  *  *  The 
word  "or,'^  last  used  in  the  sentence  quoted,  should  read 
'*on.''  (See  2  Lester's  Lan(i  Laws,  123.)  So  the  statute 
should  read  as  follows : 

"And  any  Jande^  granted  by  this  act  *  ♦  *  shall  not 
*  *  *  include  *  *  *  any  mineral  lands^  or  the  im- 
provements of  any  .6tf>na  jftde  settler  on  any  lands  returned 
and  denominated  as  mineral  lands.'^ 

The  witness,  Barlqer,  did  not  pretend  to  ^ow  anything 
about  the  lands  embraced  in  section  9.  He  did  not  know 
whether  they  were  at  all  valuable  for  mining  purposes.  He 
simply  knew  they  were  returned  and  dei^pminated  upon  the 
map  as  "copper,  gold,  and  silver-beanujg  quartz." 

After  the  pompany's  patent  from  tfie  government  was  ad- 
mitted in  evidence,  /the  burden  of  proof  w£^  upon  plaintiff 
to  show,  admitting  l^e-was  in  situation  po  demand  the  right 
to  do,  $0,  that  the  tract  described  therein  was,  in  fact,  such 
mineral  land,  that  it  was  excepted  :^rom  the  operation  of 
the  grant  and  by  the  ternis  of  the  patent.  Xeither  the 
natap  nor  the  testimony  of  Barker  tend  to  shiow  that  fact. 
It  can  only  be  claimed  that  the  niap  showed,  prima 
facie,  that  tiere  was,  upon  the  section^  ;'copper,  gold, 
tod  silver-bearing  quartz  ;'V  but  it.  did  not  tend  to  show 
whether  it  was  there  in  quantity  or  quality  sufficient  to 
make  the  land  valuable  for  mining  purposes,  and  if  that 
was  not  showa,  proof  pf  the  prima  facie  fact  just  men- 
tioned did  not  tend  to  show  such  mineral  lands  as  are  ex- 
eluded  from  the  grant. 
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In  excluding  mineral  lands,  congress  only  intended  to 
exclude  lands  valuable  for  mining  purposes.  It  is  only 
valuable  mineral  lands  and  deposits  that  are  reserved 
from  sale,  except  as  provided  by  law,  in  respect  to  mineral 
lands.     (See  IT.  S.  Rev.  Stats.,  sees.  2318,  2319.) 

In  Alford  v.  Baa-num,  45  Cal.  484,  the  court. said:  'T3ut 
it  is  contended  by  the  defendant,  that  the  land  in  oontro- 
versv  was  'mineral  land,'  and  so,  within  the  reservation 
of  the  act  of  congress  of  July  1,  1862,  and  July  2,  1864,  by 
which  public  lands  were  granted  to  the  railroad  company, 
and  within  the  exceptions  and  reservations  of  the  patent 
which  in  this  respect,  follows  th^  terms  pf  the  grant, 
*  *  *  The  mere  fact  that  portions  of  the  land  contained 
particles  of  gold  or  veins  of  gold-beating  quartz  rock, 
would  not  necessarily  impress  it  with  the  character  of  min- 
eral land  within  the  meaning  of  the  acts  referred  to.  It 
must,  at  least,  be  sho^^Ti  that  the  land  feotitkins  metal  in 
quantities  sufficient  to  render  it  available  and  valuable .  for 
mining  pui-poses.  Any  narrower  constriictioB  would  oper- 
ate to  reseri'e,  from  the  uses  of' agriculttire;' large  tracts  of 
land  which  are  practlcaljy,  useless  for  any  !pther  purpose, 
and  we  caA  not  think  this  was  the  intention  of  congress." 
It  is  well  krio^'n  that  it  is  the  constant  practice  bf  the  !and 
(lepfirtment  to  allow  .  lai^^ds .  returned,  deuominated,  '  ai;id 
claimed  as  mineral  lands,  to  be  purchased  as  agricultural 
lands,  upon  satisfactory  proof  that  they  are  not  valuable  for 
mining  purposes.  '  ..,.  ..'..':  i  '. 

The  judgment  and  order  appealed  from  are.  affirmed.. . 


[No.  1027.]  '•       : 

THE   STATE    OF   NEVADA,    Eesfondent,   v.    JOSE 

LOPEZ,  AppeiXant. 

CUMINAL     Law — CONSTBCCTION     OF     STATUTE — JUBY     TO     ViBW  ^  PRDMISES — 

DuTi  OF  JUBT. — In  construing  the  provlaJoiiB  of  Bcctfons  STT'  axid  sVs  of 
th^  criminal  practice  act,  authorizing  the  court  to  allow  the  jury  to  view 
the  premises  where  the  offense  is  charged  to  have  been  committed :  field, 
that  the  order  of  the  court  shonld  specity  the  place  to  he  inspected/ and 
should  designate  some  person  who  knows  the  place,  to  point  it  out  to  the 
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Jury.  TJI^e  person  so  designated,  and  none  otbefi  except  the  ofQcer  in 
charge,  should  conduct  the  Jury  to  the  spot,  and  should  leave  them  to 
maice  their  own  observations,  without  any  comment  or  explanation 
whatever. 

Idem — ^RjscBiTiNa  Etidexcs  out  of  Court. — When  the  Jury  arrived  at  the 
premises,  they  found  a  person  who  had  never  been,  sworn,  as  a  witness, 
in  the  case.  This  person,  in  response  to  questions  addressed  him  by 
members  of  the  jury,  pointed  out  to  the  jury  all  the  special  features  of 
the  'premises:  ..Held,  a  violation  of  the  statute,  and  a.dftiial  of  the  right 
of  the  defendant  to  be  confronted  with  the  witnei»ses  against  him. 

Ebror  bb;ng  Shown,  Bukden  is  on  the  State  to  Show  that  no  Inj  ubx 
Occurred. — When  It  Is  shown  that  a  clear  legal  right  of  the  defendant 
In  a  criminal  case  has  been  tcansgreseed,  it  devolves  uno^  the  state  to 
prove  thfit  h?  was  not  harn^ed  thereby. 

Criminal  Law — Instructions — Murder  in  the  First  Decree,  without 
lifTBNT  to  Kill.— Under  bur  statute  (Comp.  L.  2227),- there  mar  be 
'  munler  without  kny  intent  to  kill.  An  ipvolnnUry  JcUling,  which  is 
committed  in  the  prosecntloi;!  of  a  felonious  Intent,  is. murder;  and  if  the 
felony  attempted  is  arson,  rape,  robbery,  or  burglary,  ft  is  murder  in  the 
first  d^gt^ee.      (Comp.  L.   2323.y  '  '  ■  ' 

IDBM^TaKINQ  iMOKEY    fBQM    A    PEBSON:   NOT    NCCEq$ABI|<r    BOBBEBT. ^Taking 

money  frpip,  the  person  of  another  is  not  necessarily  robbory.  and  it  is 
inaccurate  to  say,  in  an  instruction,  that  killing,  ''In  the  attempt  to 
take  money,"  Is  mutder  In  the  first  degi^ee.  '  ■  ' 

IDBM-^^BIMAMIXO  OF  WOBOS    ''DELIBBRATB"   AITD   ^'P]iBMED11VkTSp/'*^The   W#rdB 

"de^i^rate"  and.  "prenieditated,"  as  m^ed  in  our  stfitutory  definition  of 
murder,  are  of  similar  import,  each  implies  the  other,  and  it  makes 
no  dllferehce  whether  they  are  used  conjunctively , or  disjunctively. 

iDBM^-BlCPBBSlfe  MAJLIClD^^MUBDBB  IN  THE    FiBST  DEaBXE.^-^Vnile?  tht  Statute 

, ^f  tlifs  s^te,.  express  malice,  necessarily  renders  i^i^y  murder,  murder 
of  t^e  first  degree. 
Idem — VoLtiNTAiiY  Killing  wtth  Deadlt  Weapon,  Not  Kbcbssabilt 
Mdbdbb  .IK  the  FiBffT  I>B<3REB. — The  coust  InstTuoted  tiiB  Jui^y  as  fol- 
lows: .*'I|  the  de^ndaut  pui^posely  and  volutitarily  struck  Vlqente  Ruls 
with  an  ax,  it  must  have  been  willful,  and  if  it  was  willful,  and  be  in- 
tended to  kill,  it  must  have  been  deliberate,  and  if  the  deliberation  was 
for  atAngU  mOimeiit,  it  amounted  to  premeditation,  bo  tbat  the  act  be- 
came willful,  deliberate,  and  premeditated  :"     Held,  erroneous. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Elko  County. 


The  facts  appear  in  the  opinion. 


i2,  jB.  Bigdow,  for  Appellant : 

I.  The  conversations  held  by  the  jurors  with  Chris.  Walsh 
were  concerning  a   subject  connected   with   the  trial,   and 
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constitute  a  fatal  error.  It  was  not  the.  inteittion  of  the 
law  that  the  jury  should  be  allowed  to  roam  around  and 
pick  up  any  information  out  of  court.  It  was  only  intended 
that  the  jury  should  view  the  place  where  the  offense  is 
charged  to  have  been  committed;  for  the  sole  purpose  of  enr 
abling  the  jurors  to  understand  the  testimony,  given  in  the 
court.  {Wright  v.  Carpenter,  49  Cal.  607.)  No  explaiMt^ 
tions  whatever  are  to  be  made,  and  no  person  even  allowed 
to  speak  to  them  on  any  subject  connected  with  the  triaL 
(1  Comp.  L.  2002;  People  v.  Green,  53  Cal.  60.) 

H.  The  sepQi^d  instruQtioni  given  by  tjie  oourt  is  •  errone- 
ous. (1  Comp.  L.  2321,  2323;  Whart  on  IJom,,.  sec,  184 
et  $eq.;  Tooney  v.  SUitej  5  Tex,  Ct,  of  App.  187;  Fharr  v. 
Slate.  7  Id.  477.) 

III.  The  cpuift  erred  in  instructing  the  jury  that  if  the 
killing  was  done  with  eith^v  deliberation  or.  premeditationi 
it  is  murder  in  the  first  degree.  The  law  requires  that  both 
deliberatjion  and  premeditation  sh^U  exist,  to  make  the  prime 
murder  in  the  first  degree. 

IV.  The  court  erred  in  instructing  the  jury  that  willf ul^ 
unlawful,  and  premeditated  killing  constitutes  murder  in 
the  first  degree,  leaving  out  entirely  the  q^uestions  as  to 
whether  the  killing  was  done  with  malice  aforethought  or 
contained  the  element  of  deliberation.  Malice  aforethoiight 
was  always  necessary  to  constitute  murder,  under  the  com- 
mon law,  and  our  dtafute  recjuires  both  that  tad  delibera- 
tion to  exist,  together  with  the  ingredients  mentioiicd  in 
the*  instructions,  to  make  up  the  crime  of  liiUrder  iii  the 
first  degree.  (Whart.  Homicide,  sees.  176,  177,  179,  180; 
People  V.  Sanchez,  24  Cal.  28;  People  v.  Lang,  39  Id.  694; 
People  V.  Nichol,  34  Id.  212;  2  Bish.  Cr.  Law,  726-28.) 

The  latter  part  of  the  instruction  is  clearly  erroneous. 
(Bouvier's  Law  Die,  "Deliberation;"  2  Bish.  Cr.  L.  716; 
Golden  v.  State,  26  Qa.  527.) 

M.  A.  Murphy  J  Attorney-General,  foi^  Respondent: 

I.  The  statute  authorized  the  court  to  order  a  view  of  the 
premises.  (1  Comp.  L.  2001.)  The  defendant  was  not 
prejudiced.     The  record  is  silent,  and  it  will  be  presumed 
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that  the  court  pursued  the  course  pointed  out  by  the  stat- 
ute, and  appointed  Chris.  Walsh  to  show  the  jurors  the 
place  where  the  homicide  was  committed. 

The  defendant's  attorneys  did  not  except  to  the  order  of 
the  court,  in  instructing  the  jury  to  view  the  premises,  nor 
did  they  take  an  exception  to  the  course  pursued  by  the 
jury  in  making  such  examination  until  after  the  verdict  had 
been  recorded,  and  it  was  then  too  late  to  take  an  excep- 
tion. 

II.  The  objections  to  the  instructions  given  by  the  court 
ai'e  ridt  well  tak^h.  ;  Ther6  are  certain  kinds  of  murder 
which  carry  with  them  conclusive  evidence  of  premedita- 
tion. The 'Statute  has  taken  upon  itself  the  responsibility 
of  saying  that  these  cases  shall  be  deemed  and  lield  to  be 
murder  of  the  first  degree.  The  lest  question;  ''Is  the  kill- 
ing willful,  deliberate,  and  premeditated?''  is  answered  by 
the  statute  itself,  and  the  jury  have  ii6  option  but  to  find 
the  prisoner  guilty  in  the  first  degree.  (1  Comp.  L.  2323; 
State  V.  Harris,  12  Nev.  415;  People  v.  Sanchez^  34^Cal.  25; 
People  V.  Nichol,  34  Id.  214;  People  v.  Long,  39  Id.  694.) 


By  the  Court,  Beatty,  C,  J. : 

The  defendant  appeals  from  a  judgement  convicting  him 
of  murder  in  the  first  degree,  and  also  from  the  order  of 
the  district  court  denyiug  hi^  motion  for  a  new  trial. 

One  of  the  grounds  for  granting  a  new  trial  on  applica- 
tion of  the  defendant  in  a  criminal  action,  is  the  following: 

**2.  When  the  jury  has  received  any  evidence  out  of 
court  other  than  that  resulting  from  a  view  as  proviaed  in 
section  377."     (Or.  Pr.  Act.,  sec.  428.) 

Sectipn  377  reads  as  follows:     "Section  377.     Whenever 

'  -  '  '  »  , 

in  the  opinion  of  the  court  it  is  proper  that  the  jury  should 
view  the  place  in  which  the  offense  is  charged  to  have  been 
committed,  or  in  which  any  other  material  fact  accrued,  it 
may  order  the  jury  to  be  conducted  in  h  body,  in  custody 
of  the  sheriff,  to  the  place  which  shall  be  shown  to  them 
by  a  person  appointed  by  the  court  for  that  piirpose." 

The  meaning  of  this  section  is  sufficiently  evident,  but 
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it  is  rendered  still  more  plain  by  reference  to  the  section 
immediately  following: 

''Section  378.  Ifo  person  shall  be  suffered  to  «peftk  to 
the  jury  on  any  subject  connected  with  the  trial,  and  the 
officer  shall  return  them  into  court-  without  unreasonable 
delayj  or  at  a  specified  time. 

But  one  construction  can  be  put  upon  this  langiiaige,  and 
that  is,  that  when  the  juty  are  sent  out  under  these  pro- 
visions of  the  statute,  they  go  for'  the  single  purpose  of 
viewing  the  place,  and  not  for  the  purpose  of  hearing  any 
oral  explanation^  or  opmmentB:  K^eB  from  the^  person- ap- 
pointed by  the  court  to  show  it  to  themj 

As  at  other  recesses,  and  adjourmnents  of  the  court,  the 
following  oath  shouldi  be  '  administa'ed  to  the  officer  in 
whose  custody  they  are*  sent : 

^*You[  do  solemnly  swear  that  you  will,  during  this  reteas, 
ie^  this  juuy  together,  and  that  you  will  return  them  into 
<!ourt  at  the- opening  thereof,  and  that  in  the  meantime  you 
will  not  allow  any  person  to  speak  to  them  or  either  of 
them,  nor  speak  tO  them  or  cither  of  them  yourself  on  the 
subject  of  the  case  now  on  trial,  so  help  you  Qod."  (Cr. 
Pr.  Act,  sec.  380.) 

It  would  bewiell  also  to  repeat  to  the  jury  the  usual  ad- 
monition **not  to  converse  among  theuiselves  or  with  any 
one  else  on  any  subject  connected  wth  the  trial. *^   (See.  381.) 

These  various  provisions  of  the  statute  all  point  to  the 
same  conclusion  as  to  the  correct  practice  in  sending  out  a 
jury  for  the  purpose  of  a  viefw.  The  order  of  the  court 
should  specify  the  place  to  be  inspected,  and  should  desig- 
nate some  person  who  knows  the  place,  to  point  it  out  to 
the  jury.  The  person  so  designated,  And  none  other, 
except  the  officer  in  charge,  should  eonduet  the  jury  io  the 
spot,  and  should  leav^  them  to  make  their  own  obser- 
vations without  any  comment  or  explanation  whatever. 
(People  v.  Oreen,  53  CaL  60.) 

In  this  case  the  foUoVring  order  was  made  by  the  court 
pending  the  trial:  "It  being  deemed  by  the  court  proper 
that  the  jury  should  view  the  place  of  the  commission:  of 
the  alleged  offense,  the  officer  in  charge. of  the  jurors  was 
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directed  by  the  court  to  Conduct  them  to  said  place,  and 
show  them  the  same." 

By  this  order,  the  officer  in  diarge  of  the.  jury  was  the 
person  appointed  by  the  scourt  to  show  them  the  place.  He, 
and  no  one  elm,  was  charged  with  the  dnity.  But  it  appears 
from  the  affidavits  filed  in  support  of  the  motion  for  a  new 
trial,  that  the  officer  in  charge  of  the  jury  had  no  personal 
knowledge  .of  the  place  where  the  homicide  occurred,  and 
took  the  jury  to  a  place  which  he  supposed  to  be  the  one 
designated  in  the  order  of  the  court 

This. was  in  itself  a  serious  iniegulaxity^  for  the  person 
sent  with  the  jury  for  that  purpose,  ought  to  be  able  to 
testify  that  he  has  shown  them  the  id^itical  plaoe  specified 
in  the  order  of  the  court.  But  this  is. not  the  ground  relied 
on  by  the  defendant  in  support  of  his  appeal.  It  appear& 
by  the  affidavits,  ithat  when  the  jury  arrived  at  the  {Nremisea 
they  were  sent  to  inspect^  thidy  found  there  a  person  named 
Chris,  Wialsh^  who  iw^s  never  even  sworn  aa  a  witness  in 
the  t  case,  and  who,  in  response  to  questions  addressed  to 
him  by  members  of  the  jury,  pointed  out  to  thepi  all  the 
special  features  of  the  premiaeat.  .  . 

We  do  not  see  how  it  is  possible  to  say  that  this,  was  not 
a  violation  of  the  law,  and  a  denial  of  the  right  of  the  de- 
fendant to  be  confronted  with  the  witnesses  against  hiuu 
Indeed,  it  is?  not  setiously  denied  that  the  jury  "received 
evidence  out  of  court  other  than  that  resulting  from  a  view," 
etc.,  but  it  is  contended  that  Walsh  told  them  nothing  more 
than  others — ^witnesses — had.  told  them,  and  that  tiie  de- 
fendant could  not  have  been  injured. 

Of  course,  if  it  can  b^  made  clear  that  no  injury  result€>d 
to  the  defendant  from  the  act  complained  of,  the  error  is 
cured.  But  when  it  is  shown  that  a  dear  legal  right  of  the 
defendant  in  a  criminal  case  has  been  transgressed,  it  de- 
volves upon  the  stite  to  prove  that  he  was  not  harmed  there- 
by, and  in  this  case  we  think  such  proof  i5  wanting. 

The  theory  of  the  prosecution  was,  that  the  deceased  was 
killed  by  a  blow  received  while  he  was  sleeping,  or  at  least 
lying,  in  his  bed.  The  defendant  testified  that  he  and  de- 
ceased occupied  the  same  Toom;  that  deceased,  coming   in 


Oct.  1880.]       Statb  of  Nbyada  v.  Lopsz.  418 

Opinion  of  tbf  Court — Beatt/,  C.  J. 


late  at  night,  drunk  and  abiislye,  after  some  altercation,  at- 
tacked and  wounded  him  with  a  knife;  and  that  he  struck 
the  fatal  blow  in  self-defense.  A  number  of  men  were 
sleeping  on  the  premifiesat.the  time,  and  as  they  heard  no 
noise  of  a  struggle  or  alteroation,  it  was  of  obvious  import- 
ance to  show  on  the  one  band  that  thej  would  have  been 
likely,  and  on  the  other,  that  they  would  not  have  been 
likely  to  hear  such  noise  if  any  haid  been  made.  In  this 
view,  probably  the  jurors  inquired  as  to  the  room  wher^  the 
homicide  occurred,  and  the  place  where  the  other  persons 
slept,  and  their  inquiries  as  to  these  particulars  were  an- 
awered  by  Walsh. 

Whether  his  answers  were .  correct  or  incorrect  can  not 
be  known.  They  may  have  been  f aide  and  ex^tremely  preju- 
dicial to  the  defendant,  but  whether  tfaey  were  or  not  m^^es 
no  difference.  It  can  not'  be  denied  that  the  jury  received 
material  and  vitally  important  eyideince  out  of  court  from  a 
witness  who  was  not  sworn,  who  was  not  confronted  wit^ 
the  defendant,  and  as  to  wham  there  w«a  no  opportunity  of 
cross-examination. 

Such  being  the  caae^  we  think  the  district  court  erred  in; 
denying  defendant's  mdtion  for  aln&w  trial,  axid  that  the 
judgment  and  order  appealed  from  must  be  reversed. 

It  view  of  the  neeeseily  of  a  retrial  of  the  caae  it  will  be 
proper  to  notice  some  inaccuracies  in  the  instructions  in 
order  to  prevent  any  future:  question  respecting  them*  • 
The  following  was  given  at  the  request  of  the  state : 
'^If  the  jury  believe  beyond  a  reasoijiable  doubt  that  the 
defendant  killed  Vicente  Uuiz  while  iiedomously  taking  or 
attempting  to  take  any  money  from  the  person  of  Buiz,  then 
the  jury  should  find  the  defendant  guilty  of  murder  in  the 
first  d^ree.^' 

This  instruction  is  not  erroneous,  for  the  reason  princi- 
pally relied  on-  by  counsel.  Under  our,  statute  (Comp,  L. 
2327)  there  may  be  murder  without  .any  intent  to  kiU-  An 
involuntary  killing  which  is  committed  in  the  prosecution  of 
a  felonious  intent  is  murder;  and  if  the  felony  attempted  is. 
arson,  rape,  robbery,  or.  burglary,.  Jt  is^  murder  in  the  first 
d^pecr     (Oomp.  L.  2S28.)  Mhe  staUiite  o5a  this  point  is  top 
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plain  to  admit  of  construction.  But  in  one  or  two  minor 
particulars  this  instruction  is  not  sufficiently  guarded.  It 
assumes  to  state  an  hypothesis  that  will  authorize  ai  verdict 
of  murder  in  the  first  degree ;  but  it  does  not  state  the  hy- 
pothesis accurately  or  completely,  and  is  therefore  techni- 
cally erroneous.  Taking  money  from  the  person  of 
another  is  not  necessarily  robbery,  and  it  is  inaccurate  to 
say,  that  killing  in  the  attempt  to  take  money  is  murder  in 
the  first  degree.  It  was  necessary  also,  in  order  to  make  the 
case  complete,  that  the  killing  should  have  been  done  in 
Elko  county.  This  error  <;ould  perhaps  be  shown  to  have 
been  immaterial  in  this  case;  but  in  criminal,  and  especially 
in  murder  cases,  even  merely  technical  errors  should  be 
av6ided  as  far  as  possible. 

The  next  instruction  complained  of  is  the  following: 
"Murder  in  the  second  degree  is  the  unlawful  killing  of  a 
human  beilig,  with  malice  aforethought,  either  express  or 
implied,  but  without  the  admixture  of  premeditation  or 
deliberation.     If  you  believe  from  the  evidence,  beyond  a 

reasonable  doubt,  that  about  the day  of  October,  1879^ 

the  defendant,  with  malice  aforethought,  but  without  the 
admi^tture  of  pt^meditation  or  deliberation,  willfully  and 
unlawfully  struck  Vicente  Ruiz  with  an  ax,  with  intent  to 
kill  hiln,  you  should  convict  the  defendant  of  murder  in 
the  second  degree." 

The  fault  found  with  this  instruction  is,  that  it  permits  a 
verdict  of  murder  in  the  first  degree,  and  impliedly  requires 
it,  in  the  absence  of  either  of  two  necessary  ingredients, 
viz.,  premeditation  and  deliberation.  It  is  doubtful  if  this 
criticism  would  be  held  sound,  even  if  the  words  *'deliber- 
ate'-  and  "premeditated,"  as  they  are  used  in  our  statutory- 
definition  of  murder,  were  not  synonymous,  but  it  is  a 
sufficient  answer  to  the  objection  of  counsel  that  these 
wordfe  are  of  similar  import,  each  being  held  to  imply  the 
other,  and  so  it  makes  no  difference  whether  they  are  used 
conjunctively  or  disjunctively.  {People  y.  Pool,  27  CaL 
5841) 

We  find  no  error  in  this  instruction,  except  an  error  on 
the  side  of  th^  defeiidant,  \vhich  consists  in  saying  that 
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express  malice  may  be  an  ingredient  of  naurd^r  in  the  sec- 
ond degree.  Under  our  statute,  express  malice  necessarily 
renders  any  murder,  murder  of  thefirst  degree.,  Therq  may 
be  murder  of  the  first  degree  without  it,  but  it  can  not  co- 
exist with. murder  of  the  second  degree.  (Comp.  L.,  sec. 
2322,  2323,  2327.) 

The  next  instruction  to  which  exception  is  taken  is  the 
following: 

*'Murder  in  the  first  degree  consists  of  a  willful,  unlaw- 
ful, premeditated  killing.  The  intention  to  kill  must 
exist,"  etc. 

This  is  inaccurate  and  inconsistent  with  the  first  instruc- 
tion abore  quoted,  in  which  the  July  were  correctly  in- 
formed that  there  might  be  murder  in  the  first  degree  with- 
out any  intent  to  kill  (as  where  the  killing  takes  place  in  the 
attempt  to  perpetrate  a  robbery,  etc.)  Of  this,  however, 
the  defendant  can  not  complain,  as  it  was  ih  his  favor ;  but 
the  latter  part  of  the  iuBtructioa^  and  especially  the  con- 
cluding sentence,  contains  a  more  serious  error.     It  says: 

"In  short,  if  the  defendant  purposely  and  voluntarily 
struck  Vicetitel  Kuia  .with  an  ax,  it  must  have  been  willfuJ 
and  if  it  was  willful,  and  he  intended  to.  kill,  it  must  haye 
been  deliberate;  and  if  the  deliberation  was  for  a  sinsjle 
moment,  it  amounted  to  premeditation ;  so  that  the  act  be- 
came willful,  deliberate,  and  premeditated.^'  .'- 

If  we  understand  this  language  correctly,  it  deduces  the 
conclusion,  that  any  voluntary  killing  with  a  deadly  weapon, 
provided  it  is  unlawful,  is  necessarily  murder  iti  the  'first 
degree.  But  this  is  not  so.  There  may ;  be  an  intent  to 
kill  springing  from  Ungovernable. passion,  where  no'deliber*- 
ation  or  premeditation  can  be  implied.  In.  such  ca«e  th^ 
killing  will  be  either  mtirder  in  the  second  degree  or ;  man- 
slaughter, according  to  the  legal  sufficiency  or  insufficiency^ 
of  the  provocation,  or  the  presen<5e  or  absence  of  sufficieAt 
cooling  time. 

In  this  case  it  was  practically  important  not  to  misstate 
the  law  of  voluntary"  manslaughter,  for  although  the  effort 
of  the  defendant  was  to  show  a  complete  justification  of  ihe 
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killing,  his  testimony  none  the  less  tendfed  to  show  provo- 
cation. 

The  other  portions  of  the  charge,  not  having  been  ex- 
cepted to,  v^e  presume  were  correct. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Hawley^  J.,  concurring:     I  concur  in  the  judgment. 


INo.  072.) 

ANDREW  TAFT,  Respondent,  v.  MATTHEW  KYLE 

AND  R  SADLER,  Appellants. 

Datb  ov  Notb — DiBCEmpAVCY — Yfnmv  not  Sufticiknt  to  DMclabb  Tbsti- 
MQVT:  Falsb; — Witness  testified  that  a  certata  note  was  ezeoated  aad 
dellTered  August  5,  1S75<  The  note,  being  produced,  appeared  to  bear 
date  August  5^  187S :  Beld,  In  the  a'bsence  of  any  opportunity  being 
given  to  the  witnesses  to  ezj^lain,  that  this  •ctrcamstaiiee  was  not  boIII- 
dent'  to  authorize  the  district  court  to  pronoa^ce  t^c^  testimony  false. 

Euimo  A9  TO  Conflict  or  Etidknck,  Bnfobced. 

AppEAt.  from  the  District  Court  of  the  Siith  Judieial  Dib- 
trict,  Eureka  County. 

The  facts  appear  in  the  opinion. 

0.  W.  Baker,  for  Appellants. 

D.  B.  Baily,  for  Respondent 

By  tie  Court,  B^atty,  0.  J.: 

The  defendant,  Kyle,  is  sheriff  of  Eureka  county.  At 
the  inistance  of  his  co-defendant,  Sadler^  he  attached  cer- 
tain personal  property  as  the  property  of  Taft  &  Johnson. 
The  plaintiff,  a  brother  of  one  of  the  defendants  in  the  at- 
tachment suit,  claims  the  property  attached,  and  sues  for 
its  value.  The  defense  is,  that  the  sale  to  the  plaintiff  was 
without  consideration,  and  fraudulent. 

The  case  was  tried  in  the  district  court,  without  a  jury, 
and  the  sale  found  to  have  been  bona  fide,  and  for  a  valu- 
able consideration. 
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Opinion  ^f  t\t  Qomtth^B%tMj,  C.  J. 

The'  dofexidaata  appeal  from  the  order  of  the  district 
court  denying  .theiir  onition  foo*  a  new  trial,  and  tke  enly 
groiind' of  /tiheii^  appeal  is/  that  tibe  above-mentioned  findmg 
was  again^tthe  evideiiiee. 

It  is  Dot.dhnied  that  the  testimony. of  the  plainti*fiE  anti  his 
vendors  supports  the  finding  :of  the  conrt^  and  it  ^mist  be 
conceded  that.any- other  finding  ivbttld  have  oonvi<ited  them 
€f  perjury. .  >  Bnt  this  is  .  precisely  what  appellants  ckum 
they  have  done  >f or .  themselTes*  by  the  glaring  contradic- 
tions in>  their  tetstimonj^^  .^    .' 

The  plaintiflF  testified  that  on  August  .Sy  1875,;  Taft  & 
Johnson  were  indebted  to  hini'for  labor  and  £6r  borrowed 
money  to  the  ambnint  of  five  hundred  dollars,  for  which  stun 
they  gave,  him  their  note  beairing  that  date^  agreeing,  verb- 
ally, that  if  it  was  not  paid  in  onie  month/  it  should  thence- 
forth bear,  interest  at. the  rate  of  two  per  cent  per  month.; 
that  on  account  of  said .  note^  their  indebtedness  to  him 
amounted  to  about  nine  hundred  dollars  .in  January,  1S79, 
in  satisfaction  of  which  he  took  a  bill  of  sale  for  the  prop- 
erty in  controversy. 

Taft  and  his  partner,  Johnson,  testified  to  the  same  ef- 
fect, all  parties  agreeing  in  th^  statement  that  the  note  was 
^nritten  by  Johnson,  aAd  dated  on- the  dey  it  was  deliver^d-^^ 
August  5,  1875. 

The  note  being  called  for  and  produced,  appeered  to  bear 
date  August  5,  1878,  and  this  cirqiunstance,  appellants  con- 
tend, is  sufficient  to  convict  them  all  of,  falsehood- 
It  does  not  appear,'  however,  that  the  attention  of  any 
of  the  witnesses  was  cajled  to  the'  discrepancy'  between  the 
apparent  diate  of ^ the  note. and  their  testimony,  and  we  do 
not  know  but  wh&t  they  could  have  explained  it  if  they  had 
been  given  an  opportuiiity.  It  may  have  been  due  to  the 
resemblance  of  the  figures  5  and  8,  as  they  are  sometimes 
formed,  or, to  spme .other  mistake.  In  tlie  absence  pf  any  op- 
portunity given  to  the  witnesses  to  explaip.  We  dp  not  thinj^ 
this  circumstance  was  sufficient  to  require  the  district  court, 
or  to  aut^rixe  j^  tp  prpnoi^oe.  thpir  te3ti,^lony.  false. 

As  to  another  .jpftrtijC^ilar  the,  plaintiff  .contradicted. him- 
self,    lie  t^tifieTi  that  in  ajtr^^de  withi  T-a^t  &  Johnso^, 
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prior  to  the  sale  in.  question,  he  paid !  them  tiwentf^five  dol- 
lars in  cask  They  testified  that; they  ireceived  no -cash  in 
that  transaction)  but  got  credit  on  adeount  for  two  hundred 
dollars.  Plaintiff,  being  recalled,  adrtiitted  that  his  first 
statement  as  to  this  >  matter  was  incorrect j  and  he  failed  to 
give  any  plausible  explanation  of  it.:: 

But  if  it  were  Conceded :  to  appellants  that  this  circum- 
stance deprived  him  of  all  credit  beforie  the  court,  it  would 
not  follow  that  his  brother  and  his  partner,  Johnson,  were 
not  worthy  of  belief,  and  they  both  testify  to  the  facts 
found  by  tJie  court.  . 

For  aught  that  appears,  the  district  judge  may  not  have 
relied  at  all  upon  the  testimony  of  the  plaintiff.  There  was 
<yther  substantial  and  unimpeached  testimony  to  support 
the  findings,  and  the  fact  that  it  was  contradicted  by.  wit- 
nesses for  the  defendants,  can  not,  under  the  well-known  rule 
of  decision,  avail  them  in  this  court. 

The  judgment  and  order  appealed  from  are  affiitmed. 


{No.  945.]  ,      , 

WALTER  S.  HOBAET,  Appbixant,  v.  L.  D,  WXCKS 

ET  AL.,  Respondents. 

'WASSB    RKGHTB — ^AppBOPBIATXOIf    Of-^-COHVaB^IOK    AT    Dm^RBHT    PQIKTS. 

Respondents  appropriated  the  waters  of  Alder  cr^k,- In  1868,.  for  tbe 
purpose  of  operating  a  V  flume,  and  diverted  tbe  water  from  a  point 
below  the  lands  of  appellant.  Prior  to  July,  1872,  respondents  dlTsrted 
the  wa,ter,  >y  means  of  a  brandy  flume,  at  a  point  abov^  the  Uuifls  of  ap- 
pellant, and  since  1872  have  diverted  the  water,  sometimes  at  one  point, 
and  sometimes  at  the  other.  Appellant  became  the  purchaser  of  tbe 
lands  lying  on  the  creek,  between  the  two  points  of  dlvarsioo,  in  Octo- 
ber, 1878.  .  Tbe  court  found  that  respondents  wefK  the  owners  of  tt&e 
water  of  tbe  creek,  and  entitled;  to  use  it  at  either  point  of  diversion  : 
Seld,  correct. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 


The  land  owned  hy  plaintifi  is  not  Agricultural,  or  graz- 
ing land;  hut  is  valuahle  only  for  the  titnber  growing  upon 
it.     On   the  ninth  day  of  October^    ^878,   the   land   was 
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Argtnnikxt  far  Ap^lltnCs; 


pdtettted  by  the  etate  of  NevddA,  and  granted,  by  Jfe  patent, 
to  the  grantor  of  plaintlflF.  Alder  creek  flows  in  its  b^d  and 
channel  throngh,  over,  and  upon  the  lands  of  plaintiff. 
Plaintiff  never  appropriated  oi'  tised  the  water '  of'  Alder 
creek  for  any  putpo8e»wliatev^r,'and<has:  not  any^  use  there- 
for. Tie  water,  when  flowing  tkrongh  plaintiff^a  lamd  im 
the  channel  of  the  creek,  doea  ilot  irrigate  'the  laiid,'  or 
make  it  ppodnetiva     The  plfiintiff  does -not  iisd,  or  reqtiSre, 

the  said  water  for  irrig«fcix]^  or  for  stock,  or  domestic  pur- 
poses, t    ■  .  •  .."..,         :...,.. 


«  I 
r 


Ellis  £  King,  Attorneys  for' Appellants : 

•  ,      .  .... 

I.  The  extent  of  the  presumed  righl^*  is  detefrinfriedby  the 
user  on  which  is  founded  the  presiiriied  griint, '  tih^  right 
granted  being  commensurate  with  the  right  enjoyed; 
(Angel  ofl  Wateifeourses,  se<i;  224  et  seq.J 

The  diversion  of  defendant,  in  1868,  inflicted' no  appre- 
ciable injury  upon  defeiidant: 

2fo  circumstance  attending  this  diversibn,  -  indicated  or 
gave  sign  of  any  briier  = '  intfended  diversion,  to  be  niade 
higher  upon  the  streAin  in  the  f titure.  .    ^ ' 

Plaintiff  was  entitled  to  rely  upon  the  principle-  ^that  d(&- 
fendant'6  usei^  would  be  the  measure  of  defendant's  rights 
should  plaintiff  allow  it  to  ripcilr;    •      ;  ; 

By  the  diversion  of  1872,  the  entire  stream  was  diverted 
and  led  away  fr6m  pkintiff^s  lands,  and  his  entii-e  estate,*  so- 
far  as  the  same  depends  upon  this  water,  i^  desttoy^d  by  de- 
fendant. '  '        ;:: 

Plaintiff  was  entitled,  both  in  law  andknorals,  and  may 
have  been  led  by  a  spirit  of  accommodatibn,  to  acquies<^ 
in  the  diversion  of  1868,  and  yet  in  the  same  light  b©  enti- 
tled to  resist  the  greater  invasion  of  1872. 

If  the  right  asserted  is  that  of  a  continuous  use,  it  ean 
only  be  supported  by  ptoof  of  a  cbiitiniKras  user. 

li  the  right  asSertfed  is  to  use  the  thing  for  a  portion  oif 
the  time  only,  thete  must  be  proof  of  a  regularly  recurring 
use  for  that  proportion  of  the  tinde  in  certain  otderly 
periods.  '"'  '  '     ■  •' 

II.    Our  non-user  confers  no  right  on  defendant.'    {Townr 
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aend  v.  McDonald,  2  Kem.  581 ;  Pillsbury  v.  Moore,  44  Me. 
164 ;  if ain^a  V.  Vtinsiehle,  7  Nev.  24&,) 

■  ". '  i    .         .  .  ' ' 

JP.  M.  Clarke,  for  Eespoiidents: 

Plaintiff  makes  no  use  of  the  water^  and  it  does  not  bene- 
fit him  or  his  land  in  any  degree.  He  can  not,  therefore, 
eomplain  of  defendant's  diversion  and  use^ ' 
•  iPlaintiff  iiad  no  interest  or  property  in  the  water  by  rea- 
son of  his  ownership  of  the; landy  and  defendant  acquired  a 
perfect  right  of  use  by  appropriation. 

By  the  Court,  Bj^attt,  C./  J, :    , 

.  This,  is  a  sui|:  to  enjpin  th^  divefiaion  of  a  stream  of  water 
from  its,  natuxal  channejl  upon  j^ud  .acirpss  th^  lands  of  the 
piawtiff. 

The  cause  was  tried  in  the  district  QQurt^  without  a  jury, 
and  ^  judgm^t  rendered  i?i  favor  of  the  defendants. 

The  plaintiff  appeals  from  tb^  ju^gpient  and  from  an 
prd^  dwyil^g-to  BaoUon  for  a.new  .trial.,  . 
]  Xbe  only  pf[)iat.i»^de  inpupport;  of  the  appe^,  is  that  the 
conclusions  and  judgmenti  of  the  d;is^r^ct  ;Coprt  are  against 
tb^  {finding^  of  f  ftct,;  and  BQt  suppor^d .  tl^ereby.  The  mate- 
.iri$d:findii>g&.pf  fi^ct  aro^, that  the  .de£^44n.ts  and  their  prede- 
cessors in  interest  appropriated  the  wat^ps  of  -^^^^ '  c^'^^^i 
in  ISCi^,.  for  tbe  purpose  of  .ope?-ating  ^.Y  flame  for  the 
tifansportatipin  .  of  j  WPpd,  Imuber,^  <w4  tw^r,  from  the 
mountaina  to  a  point  on  the  Faoific  r,ailroad  near  Bronco, 
in  Washoe  county.  In  that  year  they  diverted  th^.  water 
from: th^  creek ^n!tQ  theii?  fluDfie.4t  a  ppi^t  below  the  lands 
now  pwiiedi  by  the  plaintiff..  Subsequ^ptly^  aj;id  prior  to 
J^uly,.  1872,1  tjwy  constructed ,  a  br^ch.  flume  extending 
further  up  the  stj^am,.  and.  in  ltha>t  wonth  diverted  the 
iwatedT  of  the  c;?e»k  into  s^id  br^ncji  .flmjue,  at  a  point  above 
the  lands  now  owned  by  pl*i» tiff.,  Since  the.  y^r  1872,  de- 
fendants .have  continued  to  use,  both  the  original  flume  and 
tbei  branch  1  flume  .as  their  business  r^uiri^d,  sometijpaes  di- 
verting all  the  water  at  the  original  point  of  diversion,  and 
at  other  times  diverting  it  at  the  point  Adhere  it  waa  taken 
out  iti'  1872*'  .        ..;;...      '  <  J   - ',       - 
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The  plaintiff  became  the  owner  of  the  lands  lying  on  the 
creek  between  the  two  points  of  'divfefsion  in  1873,  aftei 
the  approptiation  of  thfe  ^ater  by  the  defendants,  and  after 
they  had  begun  to  divert  it  at  the  tipper  point,. and  to  u^e 
it,  as  it  was  coiivenient  to  them,  to  operate  feither  the  old 
flume  or  the  branch  flume.  Prior  to  that  time  said  lands 
were  vacant  and  mioccupied  timber  lands  belonging  to  the 
United  States. 

Upon  these  facts  it  is  adjudged  that  tte  defendants  are 
owners  of  the  water  of  the  creek  and  entitled  to  use  it,  and 
the  whole  of  it,  during  the  ordinary  stages  of  its  flow  for 
the  purpose  of  operating  their  flume^  and  the  ditches  con- 
nected therewith. 

We  can  Hot  see  that  the  decree  awal<ds  to  tbe>  defendants 
any  greater  right  than  the  facts -above  started  'entitle  tbeskt 
to.  They  bad  acquired  by  aj)prop*iat4on  .the- ri0it  to  aU 
the  water  in  the  dtream  before  the  pkintiff  purohased  his 
lands,  and  while  they  were  ^till  the  property  ^of  the  United 
Stateis.  Defendants  had  not  only  appropriafted  i&e  water 
for  their  original  flmne,  but  they  had  'constnmted  their 
branch  flume,  and  commenced  the  practice  of  diverting  the 
water  from  Ij^e  channel  oiF  the  stream  at  1^>  upper  ks  H^ell 
as  the  lower  poiilt,  as  their  convenience  dietated'.  If  theyr 
had  a  right  to  do  this  before  plaintiflPs-  purehase*i-aiid  we 
see  no  reason  for  denying  such  right^-^then  hei  1ms  no  red- 
son  to  complain  thiat  th^y  eoritinne  the  pi*acticei  What  thd^ 
were  doing  in  1873,  At  the  date  of  plaintiff^s  purehAse,  they 
were  doing  with  the  express  petmissioDnof  the  "United 
States  (Stat.  July  26,  1886,  sec.  9),  the  then  owner  of  the 
lands,  and  plaintiff  took  subject  to  their  right. 

We  do  not  agree  with  couilsel  for  appellant  that  there  is 
anything  inconsistent  in  the  claim  of  defendants  to  divert 
the  water  now  at  one  point  and  now  at  the  other.  It  may 
he  necessary,  and  presumably  is  necessary,  to  do. so  in  the 
proper  conduct  of  their  business. 

The  judgment  and  order  it^)ealed  from  >ar6  affirmed* 


( 
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D.  LACHMAN  ET  al.  Appellants,  iy.  W.  A.  WALKER, 
Sheriff  of  Washoe  Counts,  Respondent. 

IIOMESTEJLI) — DSCLABA^ION     MUST     BE     RBCOB0BD.-r-rKo     peCflOB     U     entitled     tO 

the  beneQt,  of  the  homestead  law  without  filing  a  written  declaration 
claiming  the  premises  as  a  homestead. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  statied  in  the  opinion. 

•       '•     '   ■  .'  •     -^  •  :  ;     •  ,'      .  ■;     :  .      ..    '  . 

William  Cain,  for  Appellants: 

L  The  liea  of , a  judgflaenjb  neveri  attaches,  oij.  ^  l^omeatead 
claim.  Upon  a  i€!Oi;iveyance  thereof,  the  purchaser  takes  the 
land,  cleax.  of  any,  judgmje^t  Uen,.dock^t^.  wM  the  home- 
stead claiman^t  \va3  occupying, it.  (Green  v,  Marhs,  25  HI. 
i^5;  Bliss  V.  Clark,  39  Id.  590.;  Wiggimy.  Chance,  54  Id. 
175;OLvil  Praetioe  Act,  206;  Achley  Y.CJic^jnberlain,  16  CaL 
\%^:,  BowmarLY.  Norton,  Id^,  220;  HoMghtonv.  Lee,  50  Id. 

loi.y    i  .    .,.  ;  ■.     ,.   I    , 

II.  Complianoe  with  the  act  of  1865  is  not  a  condition 
preoedeoit  to  exeKipt  a  homestead  from  execution,  A  party 
forfeits  no  rights  secured  by  the  law  and,  constitution  of 
this  state  if  bel  fails  to  avail  himself  of  the  additional  bene- 
tfi.ts  of  that  act.  He  may  not  have  the  exemptions,  nor  the 
rights  of  survivorship,  acquired  by  compliance,  but  he  has 
all  thef  protection  of  a  homestead  claimant  under  the  con- 
atitution  and  the  act  of  the  legislature  of  this  state,  Novem- 
ber 13,  1861. 

Non-compliance  is  no  forfeiture. .  (Estate, of  David  WaUey, 
11  Nev.  265 ;  Cohen  v.  DaAris,  20  Cal.  187 ;  Clark  v.  Shajifwn, 
1  Nev.  568;  Goldman  v.  Clark,  Id.  607  i  HawUhome  v. 
Smith,  3  Id.  182.) 

Hay  don  £  Queen,  for  Respaodeiit:    .  ; 

The  court  below  was  right  in  sustaining  defendant's  de- 
murrer to  plaintiff's  complaint,  because  the  complaint  was 
defective  in  not  stating  that  plaintiff^s  grantors  had  selected 
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the  property  in  contrpi:ersy.:as  a  horpeetqad,  aikL  caused  the 
declaration. pf  their  intention  to  be  recorded  a^s  required  by 
law.    {Hawihome  et  pZ.  v,  SmUh,  8  Ner,  189.)  . 

By  the  Oo^rt,  LsbN-ABS^,  J. : 

Plaintiffs  instituted  this  action  to  enjoin  defendant,  sheriff 
of  Washoe  county,  from  selling  certain  real  property  under 
an  execution  is»ned  out  of  the  district  court,  in  Washoe 
county,  upon  a  judgmefnt  recdvet*ed  in  said  court,  Septem- 
ber 27,  1878,  in  favor  ol'Gt:  Rinaldo,  and  against  Patrick 
McOarran,  for'  the  sum  of  fivfe  hundred  and  forty-four  dol- 
lars, besides  interest  alid  costs. 

Prior  to  January  7,  1879,  for  more  than  four  years,  Mc- 
Carran  and  wife  occupied'  and  claimed  the  property  as  i, 
homestead, 'but  neither  one  nor  both  selected  the.  premises 
as  a  homestead, '"acc6rdirig  to  the  homestekd  act  (rf'this 
state,  api)roV6d  March  6,  186S.  '  ' 

On  the  seventh  of  Janiiar;^,  187^,  McCarran  and  wife  con- 
veyed the'property  to  plaintiffs',  arid  on  the  thirtieth  of  Jan- 
uary, 1879/  the  defendant' levied  tipon  the  property,  and 
advertised  it  for  sale:  Einaldo'^  judgment  was  docketed'  iii' 
said  court,  September,  1878,  and  the  premises  levied  on  do 
not  exceed  seven:  hundred  dollars  in  value. 

The  court  below  sustained  defendant's"  demurrer  to  the 
complaint,  because  It  did  not  appear  therefrom  that  the 
grantors  of  plaintiffs  had  ait  any  time  availed  themselves  of 
the  benefits  of  the  homestead  act,  or  had  selected  the  prem- 
ises according  to  the  provisions  of  said  act;  that,  therefore, 
the  premises  were  at  no  time  the  homestead  of  Patrick  Mc- 
Carran  and  wife,  so  as  to  exempt  the  same  from  the  lien  of 
the  judgment  recovered  and  docketed  September  27,  1878, 
in  favor  of  G.  Rinaldo,  and  against  Patrick  McCarran ;  that 
they  were  subject  to  said  judgment  lien  when  they  were 
conveyed  to  plaintiffs,  arid  so  continued  until  defendant 
made  his  levyi  Plaintiffs'  refused  to  amend  their  complaint, 
and  a  judgment  of "  dismissal  was  ordered  and  entered. 
This  appeal  is  froni  that  judgment,  and  but  one  question  is 
preseuted  for  our  consideration,  viz.:  Is  compliance  with 
ihe  fi^st  section  of  the  homestead  statute  (Coirip.  L.  186)^ 
in  relation  to  the  manner  of  sejection,  a  Condition  precedent 
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to  the  exemption  therein  provided,  when,  as  in  this  case, 
the  premises  are  actually  occupied  as  the  Ti6me  of  the  judg- 
ment debtor,  and  might  have  bieen  selected  and  held  as  a 
homestead  according  to  the  provisioos  of  the' statute?  The 
statute  provides  as  follows : 

Section  1,  "The  homestead  *  * ,  ^'  to  b^  sheeted  bj' 
the  hu^bai;^  an|i  wife,  or  either  of  them,,pr  j other  head  of 
a  family,  shall  not  be  subject  to  forced  sale,  pn  executiou 
or  any  final  process,  from  a^yco,urtj,,,fo|'  any, 4ebt  or  liability 
coAtracted  or  incurred,  aft^r  Novembei;',  13,  l&6i.  Said  s^ 
lection  shall  be  made  by  either  th^  hi^sbax^d  or  wife,  or 
botb  of  them,,  or  other  head  of  a,  family,  4eclarijng,,the^r  jn- 
tpntion,  in  writing,  to  claim  the  sam^,  a,s  a  ;homestead. 
Said  declaration  shall  statue  that  they,  or  eithor  {of  them, 
are  married;  that  he  or.  shjB  19  the  hei^d  of  a;  fam- 
ily ;  that  they,  or  either  of  theiifi,  ,  aa  the  ca^,6  may  be, 
are,  at  the  time  of  making- such  declaTa^on,jreaiding  wiith 
their  family,  or  witl^L  t]ap  perspn?  .tender  their  oft^  and 
m^iintenance,  on  the  prpmis^^s^  particularly  describing  said 
premises,  and  that  it  is  their  intentjpn  to  use  ian4  claim  the 
same.asj  a,  homestead,  which  declarafioji  shall  bjje  signed  by 
the  party  making  the  same,  ai^d  apkp.owl,edg^.d  and  re- 
corded as  conveyances  affecting  real  estate  are  required  to 
be  ac^aiowledged  and  recorded,  and  frpin  and  after  the  fil- 
ing for  record  of  said  declaration,  the  husband  and  wife 
shall  be  deemed  to  hjold  ^aid  homestead  as  joint  tenants." 

We  intimate  no  opinion  of  what  would  have  been  the  ef- 
fect of  a  homestead  declaration,  filed,  by  plaintiff's  grant- 
ors, subsequent  to  the  docketing  of  Kinaldo's  judgment, 
but  before  sale  of  the  property  under  execution  issued 
upon  that  judgment,  and  prior  to  the  conyeyanoe  by  Mc- 
Carran  and  wife  to  plaintiffs,  In.  this  case  no  declaration 
has  ever  been  .filed,  and  we  have  not  the  ,  slightest  doubt 
that  the  property  is  not  exempt.  Tl\e  statute  only  exempts 
a  homestead  which  has  been  selected  according  to  its  pro- 
visions. "The  homestead  *,  *  *  to  be  selected  *  *  * 
^hali  not  be  subject  to  forced  sale.  *  *  *  .  ^aid  selec- 
tion shall  be  made  by  either  liusband  or  wife,  or  both  of 
them,  **•?«'  declaring  their  intention  in  writing  to 
claim  the  same  as  a  homestead/' 
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The  law  does  not  compel  any  person  to  have  his  property 
become  a :  statutory  •  hofmesteftd,  agaiuit  las  will,  but  it  re- 
quires him  to  do  certain. things  in  order  to  enjoy  its  benefits. 

Our  first  homestead  statute  (Laws  of  1861,  24)  provided 
that,  the  homestead  should  be  •^selected  by  the  owner 
thereof."  But  neither  the  manner  nor  the  time  of  doing  so 
was  definitely  stated. 

The  third  section  provided,  however,  in  ease  of  a  levy 
upon  lands  before  the  homestead  had  been  selected  and  set 
apart,  that  the  householder  might  notify  the  officer  of  what 
he  regarded  as  his  homestead,  With  a  description  thereof^ 
and  that  the  remainder^  alone,  should  be  subject  to  sale. 

Under  the  California  statute  of  1851,  similar  to  ours  of 
1861,  the  courts  of  that  state  held  that  the  occupancy  of 
the  premises  by  the  husband  with  his  faiaily,  was  presump- 
tive evidence  of  selection  and  appropriation  as  a  home- 
stead; but  under  the  statute  of  1860,  similar  to  ours  now 
in  force,  which  declared  what -aic^ts  sthould  (Constitute  a '  se- 
lection, the  supreme  court  •  was  of  opinion  that  .a  peraon 
was  not  entitled  to  the  benefits  of  the  law  without  filing  a 
written  declaration  claiming  the '  preiiiises  as  a  homestead. 
{Oohn  V.  J?ain8i  iQ  CaL.  194.  S^e  also  McQuade  v.,  Whcdey, 
31M.:533.) 

.  This  ^ourt,  op.a^veral  bocasions^  has  intimated  the  same 
conclusion.  {Hawthorne'  y,  Snviih,  3  Nev.  189;  Estate  of 
Walley,  11  Id.  264;  Smith  v.  Stewart,  13  Id.  70.) 

In  Hawthorne  v.  ^inith,  this  court  said :  ''As  the  laiw  is 
totally  silent  as  to  th^  time  when  ,the  selection  shall  be 
made  of  the  homestead,  ^  *  .  *  but  simply  says,  tl;at 
when  selected  it  shall  be  exempt  from,  forced  sale^  we  are 
forced  to  the  .eonclusion  that,  after  the  selection  is  made 
and  filed  for  record,  no  levy  upon,  or  sale  of  the  homestead 
property,  -  can  be  Ifigally  made,  exoept  for  those  classes  of 
debts  mentioned  in  the  coQStitution."  There  was  not  the 
aUglKtest  intim^tM^  that  the.  premises  would  have  been 
ezonpt,  if  the  declaration  required  by  the  statute  had  not 
been  made  «ad>  filed  before  the  sale  upder  exeontionu  We 
ire  oif  tbe'opinfio^  that  tlie  ocoavt  jb^low  did  Hot  err  in  sustaih^- 
ing  the  demurrer,  and  the  judgment  is  affirmed. 
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[No.  9«2.] 

WM.  A.  TULL,  Appellant,  v.  J.  P.  ANDERSON, 

Respondent. 

AUTHBNTICATED      STAtTEMENtT WUEBE      NO      AUENpiiBNTS      ARK      F^iED. The 

certificate  of  the  clerk,  that  no  amendments  were  ever  proposed,  is  a 
sufficient  authentication  of  a  statement,  to  which  no  amendments  are 
proposed,  and  is  sufficient  proof  of  that  fact. 

Statement — Must  be  Filjbd  in  Statutoby  Time. — The  record  shows  ,  that 
the  statement  was  not  filed  or  served  until  nineteen  days  after  the  ver- 
dict of  the  jury:     Held,  too  late. 

Tbansfek  or  Case  from  Justice's  CoOBt  to  ^hb  Distbict  Court — Ques- 
tion OF  Right  of  Possession. — Where  the  trial  of  a  casie.  In  a  Jiistice*s 
court,  Involves  a  question  of  possession,  and  right  ot  possession  of  real 
estate,  the  case  should  be  transferred  to  the  district  court. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Geo,  P,  Harding,  for  Appellant 

Fisk  &  Windle,  for  Respondent 

By  the  Court,  Beatty,  C.  J. : 

This  action  was  originally  coriinienced  in  a  justice's  court, 
to  recover  one  hundred  and  fifty  dollars,  the  alleged  vahie 
of  hay  growing  on  land  claimed  by  plaintiff,  whfeh  the  de- 
fendant was  charged  to  have  converted  by  entering  upon 
the  land  with  force  and  arms. 

On  the  filing  of  a  verified  answer  deiiying  plaintiff's  right 
to  the  locus  in  quo,  a^d  setting  up  a  claim  thereto  on  the 
part  of  the  defendant,  the  justice  decided  that  the  detei^ 
mination  of  the  action  would  necessarily  involve  a  question 
of  possession,  and  right  of  possession,  of  real  property,  and 
thereupon  transferred  the  casie  to  the  district  court  (Com|K 
L.,  sec.  1600),  where  it  was  tried  by  a  jui-y,  and  verdict  and 
judgment  rendered  for  the  defendant. 

Plaintiff  appeals  from  the  judgment  aAd  frwn  an  ord^r 
denying  his  Inotion  for  a  new  trial.     •  • 

The  district  court,  upon  what  particular  ground  does  not 
clearly  appear  from  the  o)pinion  of  the  iudge,  refuoed .  t» 
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entertain  the  motion  for  a  mew  trial  on  its  joerits.  The 
ground  upon  which  counsel  for  respondent  defends  this 
action,  or  that  at  least  upon  which .  he  asks  us  to  disregard 
the  statement  on  motion  for  new  trial,  is,  that  it  is  not 
authenticated.  Sut  we  see  no  fault  to.  find  with  it  in  that 
respect.  It  is  the  original  statement  proposed  hy  the 
plaintiff,  accompanied  by  a  certificate  of  the  clerk,  that  no 
amendments  were  ever  proposed  by  the  defendant.  This 
is  a  sufficient  authentication  of  a  statement  to  which  no 
amendments  are  proposed,  and  sufficient  proof  of  that  fact. 
(Pr.  Act,  sec.  197.) 

It  does  appear,  however,  that  the  statement  was  not  filed 
or  served  until  nineteen  days  or  more  after  the  verdict  of 
the  jury,  which  was  too  late^  unless  the  time  for  filing  was 
extended  by  order  of  the  court  or  by  stipulation  of  the  par- 
ties (Pr.  Act,  sec.  197),  and  there  is  nothing  in  this  record 
to  show  that  the  time  was  extended.  We  must  preaiune^ 
therefore,  that  the  district  court  refused  to  hear  the  motion 
on  its  merits,  because  the  moving  party  had  not  taken  the 
neoessai^  steps  in  time.  If  so,  the  decision  was  correct,  and 
must  be  affirmed. 

The  only  other  question  in  the  case  arises  upon  the  ap- 
peal from  the  jud^ent.  The  appellant  contends  that  the 
district  court  had  no  jurisdiction  of  the  case,  that  the  com- 
plaint and  answer  taised  no  ijsiie  as  to  the  ownership  of 
land,  and  that  the  district  court  erred  in  fjssttinittg  jurisdic- 
tion. We  think,  on  the  contrary,  that  it  appears  very 
plainly  from  the  complaint  and  answer,  that  the  only  issue 
between  the  parties  was  the  right  of  possession  to  the  land 
upon  which  the  hay  was  growing  when .  defendant  entered 
and  cut  it,  and  that  the  case  was  properly  transfered  to  the 
district  court  ,  ^       . 

Appellant  seems  to  suggest,  rather  than  argue,  that  t^ 
judgment  is  erroneous,  because  it  is  for  a  greater  amount 
than  the  defendant  claimed  in  his  answer. 

Th^  defendant  asked,,  by  his  answer^  for  a  judgment  for 
costs  merely.  This  judgment  is  for  three  hmxdred  dollars^ 
the  costs  and  disbursements  of  the  defendant  in  the  action. 
This  is  certainly  a  pretty  heavy  cost  bill  in  a  case  like  this^ 
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but  it  is  not  impossible  that  the  defendant  may  have  been 
put  to  that  expense  in  defending  the  action,  and  there  is 
nothing  in  the  record  before  us  upon  which  we  can  assume 
to  decide  that  the  allowance  was  excessive. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  936J 

HEJfRY  FIS^BACK,  Respondent,  v.  JEREMIAH 

MILLER,  Appellant. 

I .  ■  •       ■        ' 

Saud  or  Mine — Fbaodulknt  Rbpoesbntations — Cavkat  Emptob. — The  rule 
of  caveat  emptor  applies  only  wheti  buyer  and  seller  have  equal  op- 
portunities of  knowledge,  and  when  the  defect  complained  of  is  patent 
and  ol)Yloua  to  the  senses.  U  deea  not  apply  to  a  case  where  the  seller 
of  a*  mine  makea  representations  in  •  respect .  to  matters  of  which  the 
buyer  has  no  knowledge,  and  no  means  at  hand  of  obtaining  knowledge. 

IDSM — BoLB  IHm^cKHBNT  TO  PuBCHASB.^-^t  Is  nbt  uccessary  that  the  Irand- 
<  ulent  representation  should  have  l^eo  the  aole  and  exclualve  iaduee- 
meat  to  the  ,  purchase.  It  Is  enough  that  it  may  hare  constituted  a 
material  indi^dement. 

ItMu-^BtltDBN  ^  PBOOr  ittAT  Rdpebsbntatioks  wbbb  kot  Rblibd  uvow. 

When  representations  made  by  the  seller  are  shown  to  be  material  and 
false,  the  burden  is  upon  him  to  show  that  they  were  not  relied  upon  by 
the  bujrer,  and  thiLt  th6  purchase  would  hare  been  made  without  the 
^        lepresentitftlons. 

;■  '   ■  '    .  •     ,        .  ..        '       -       . 

Appeal  from  the  Diatrict  Court  of  the  Sixth  Judicial 
District,  White  Pine  Countv. 

The  facts  aiie  stated  in  the  opinion. 

A,  M.  HiMhoiise,  and  Oreathouse  &  BUmding,  for  Appel- 
lant : 

I.  The  fifth  instruction  given  to  the  jury  is  not  only  too 
broad,  and  therefore  misleading,  but  is  entirely  errone- 
ous in  poiht  of  law.  Where  the  representations  were  ex- 
press, and  in  writing,  the  purchaser  has  a  right  to  rely 
upon  them,  and  is  not  bound  to  "test  their  truth  or  false- 
hood," by  any  "vigilance  or  attention."  {Mead  v.  Bunn, 
32  N.  Y.  275;  Risch  v.  Von  LiUienthal,  34  Wis.  250.) 

Ccuveat  emptor  does  not  apply  to  the  solemn  assurances  of 
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the  vendor,  and  a  man  has  a  right  to  rely  on  the  truthful* 
ness  of  the  representation^   td  those  with  whom  he  ikals* 
(Kerr  on  Fraud  and  Mistake,  Td;  Bigelowon  Fj»nd,  B7y. 
Mead  V.  Bunn,  32  K  Y.  276,  280;  McChllany.  Se&it,  24  • 
Wis.  81,  87;  U pshaw  r.  Deb^i»y  7  BuA,  442 ;  Walsh  v.  Hull,, 
66  K  C.  233 ;  Hale  v.  Philbrichl  42  Iowa,  81);.  Oswald  r,  Man 
Qehee,  28  Miss.  340;  SpaMififf  v.  Hedges,  %  Baw  St.  240; 
Starkweather  v.  Benjamin,  S2  Mich..30&;  Mailack  v*:  Todd,: 
19  Ind.  iSO;  Parkh^m  V.  jB<wiA)ipft/4  How^    (Miae*)  4a|5; 
jPie/er  V.  itogers,  1&  Minn.  32 ;  Yovngr.  Bapkvns^  6)J\(C0a^.23,;> 
CampbeU  v;  WMtfingham^  5  J.  J.  Marsh,  >96 ;  Bailey  t^Srwoh^  [ 
61  Mo.  213;  Holland  r.  Aiidersort^  38; Id-  Sd*;  Oki^ggnH.  v, 
CraZ(,  12  Eans.S'eS^  David  v.  Parfe;  lOS  MAsil  301;  «roum 
V.  Castles,  11  Cush.  348;  Manning  Y.Albee,  11  Allen,  520;; 
S.  C,  14  Id.  7 ;  Watson  V.  Aiwood,  25  Canu.  8118;^)^  ■    .  i  i 

n.    The  maxini'  cavmi  empi&t  does  inot:  appfyiN^hon  tb^^i 
vendor  of  property  resorts  to  any  aiti&CB  ito  fpnt  the  purr, 
chaser  off  his  guard.     (Smmmv:  Bush,   28 ,  ,Mleh/ ;9? ;, 
Webster  v,  Bailey;  81  Id.  36 ;  Baker  v,  8e6hofn^  1  ■  BK^an^  54 ;. . 
Qard  v.  Ffe^?fon',  B  B.  Mon.  428;  i^fcrfp^  v.,  ^*i»^>  liBusb,; 
375;  Robertson  r:  (flarkmn,  9  B.  Mcto.  507^  ^^^^'^^  j-P^*^ 
Hfw,  75  N.  O.  397.)  •      '    .:     -•        \     . 

III.  Tlie  :fifth  instruction  isiurther  erixmAoua,  in  thia,  tht^i 
it  nowhere  contains  any  definition  of  '^.otdinm^y  yigilanee 
and  atteritiion.''  -  •    >      .     ..«  I 

IV.  'In  the  sixth  and  i^venth  instrtictioiiis,  the  jucy  sM^ 
told  that  the  mifereprcsenHations;  in  order  to  he.of  toy  Jiv^l 
as  a  defense,  must  hard  con^titoted  ^^e  soleioduoement^"! 
and  must  have  Been  "relied  upda  exclusively:  as  th^  ia- 
ducement  to  the  purchaser ;"  and,  in  thfe  isi:^th  iastructiou;.. 
they  are  further  told,  that  '^e  hurden  of  {woof  ia  on  th& 
defendant  to   establish,   by   a  prepondierance.  of  evidence,, 
that  he  relied  upon  the  false  -  repteaeoatation*  aa  th^.  sol^ 
inducement."     Both  of  these  proposition^  are  ©learly  er-, 
roneous.     (Kfert*  on  the  Law  of  Fraud  and  Mistake,  ^^4; 
Slaw  V.  Stainel  8  Bosw.  1575  Addini^ton^v.Allm^lX  Wend* 
381,'  Bigelow  on  i'raud,'  88;  Gabot  v,  Christie,  4g.Vt  121;, 
Jmes  V.  Hodsden;  47  Id.'  137^r^)Mn^,vJffaK,  4  Qa.  96»)  , 

V.  The  sixth  instruction,  given  at  request  of  p\aiutiff,.  J9 
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erroneous  aa  a  rule  of  evidence.  It  tells  the  jury,  that  the 
burden  o£  proof  is  on  defendant  to  establish,  by  a  pre- 
ponderance of  evidence,  that  the  false  representations  made 
by  Powell  were  relied  upoQ  by.  defendant  as  the  sole  in- 
duoeinent  to  the  purchase.  This  is.  error*  (Kerr  on  the 
Law  of  Praud  and  Mistake,  76.)     . 

VL  The  first  instruction,  given  at  the  request  of  plaintiff, 
is  erroneous;  first,  because  it  is  not  true^  as  an  abstract 
proposition  of  law;  and,  aeteondly,  because,  ^vpn  if  true,  as 
an  abstract  proposition,  it  was  inapplicable  to  the  case  at 
bar  in  this,  that  there  was  no.  evidence  tendiiig  to  show 
eqUatlity  of  opportunity  for  "observation  and  judgment." 
(Winter  v.  Bandel,  SO  Ark.  362;jSfa<^  v,  QquaireB,  2  Xev. 
233.)      •".''••. 

This  instruction  is  also  intrinsic.J^lly  erroneoufif  and  mis- 
leading, under  the  authorities  cited, .  and  for  the  reaspps 
given,  in  points  I  and  II. 

VII.  Plaintiff  can  not  contend  that,  y^}[dle  his  instructions 
are  contradictory,  the  law  is  cdrrectly.  atfilked  ii^  tho^  of  the 
defendant,  and  that,  ther^ore;  the  oontra^ictions  iu  plaint- 
iff's instructions  arte  cul-ed.  <3  Qra*  ^  Wat,  on  N.  T.  800; 
Winchell  v.  Latham,  6  Cow.  682 ;  Wilder  .y.  Cowles,  100 
Masis.  487;  Van  8h^h  ^r^  Mills,  84  loiwa,,  375;  Davis  v. 
Strohm^i  17  Id.  421.) 

VIII.  The  fact  that  defendant  visited  the  ground  person- 
ally would  not -of  itself,  in  any  way,  have  tended  to  prove 
thiat  he  did  not  rely  entiirely.upo^  the  reypresentation^  of 
Powdl^  even  had  Powell .  then  remained  silent  and  haid  not 
fotestailled  furtbeir  examination  by  a  rewarranty,  (Risch  v. 
Von  MKenihal  84  Wis.  255.)      ... 

iX.  •  Eveln-wtere  the  representations  have  simply  been  as 
to  title,  and  the  vendee  has  hi^  adequate  rempdj  at  law  on 
the  covenants  of  his  deed,  yet  a  court  of  equity  will  rescind 
the  contta^t.     {Upshm)  v.  Vebom,  7  Bush  (Ky.),  446.) 

•  X.  The  total  absence  of.  alljjonsiderajtion.was  of  itself 
alone  conclusive  of  the  fraud,  and  entitled  the  defendant  to 
a  rescission* «  (Risch  v.  7on  Liilimthai,  84  Wis.  258 ;  Kerr 
on  Fraud  and  Mistake, -186,  18T;  KMqlho^p  y.  Bidding,  31 
Wis.  508.)  :      .  . 
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Th<ma8  Wren,  CrUienden  Thornton,  and  Thomas  Las- 
feyre,  for  Respondent : 

I.  The  rule  for  which  appellant's  counsel  contend,  in  their 
first  point,  is  too  broadly  stated.  It  would  convert  every 
representation  into  a  .warranty. 

The  averments  of.  the  false  representations  of  Powell, 
his  knowledge  of  llieir  falsehood,  the  reliance  of  defendant 
thereon,  the  defendant's  lack  of  metas  or  opportunity  of 
knowledge,  and  the  oflFer  to  reconvey'the  property,  are  en- 
tirely foreign  to  any  action  or  defeti^e  based  upon  a  breach 
of  warranty.  The  defendant  is  bound  by  the  scope  and 
theory  of  his  own  pleading.  In  an  action  on  the  case,  or 
in  assumpsit  for  breach  of  warranty,  the  allegation  of  a 
scienter  is  immaterial.  If  made,  it  need  not  be  proved. 
(Schuchardt  v.  Allen,  1  Wall.  368;  Willidmsdn  v.  Allisonj  2 
East,  446  J  Gresham  V.  Postan,  2  Carr.  &  P.  540;  Brown  v. 
Edgington,  2  Mani'&'Gran.  279;  BoXnian  v.  Dord,  12  Barb. 
336 ;  House  v.  FoH,  4  Blackf .  293 ;  Trice  v.  Cochran,  8  Gratt. 
449 ;  Lassiter  v.  Ward,  11  Ired.  L.  443.  ) 

So,  in  an  Eic£ion  for  a  breach  of  wari'anty,  the  vendee  can 
not  disaffirm  the  sale  and  retiirn  the  property.'  His  remedy 
is  an  action  for  damages  for  b^teach  of  contract'  (Voorhees 
V.  Earl,  2  Hill, '288;  Cary  v.  Gruman,  4  Id.  625;  Thornton' 
V.  Wynn,  12  Wheat.  iiZ'^'Mondelt  v.  Steel,  '8  Mees.  &  Wels. 
858;  Street  v.  J^lay,  2  B.  &  Ad.  '456;  Oompertz  v.  Denton,  1 
Cr.*  M.  207;  PatesKaU  v.  Tranter,  3  Adol.  &  El.  103.) 

The  distinction  between  "representations"  and  "war-' 
ranties"  is  too  firmlv  fixed  to  be  obliterated  at  this  day. 
It  is  important  to  be  understood  and  maintained  in  this 
case.  The. fact  that  a  representation  is  in  writing  does  not 
convert  it  into  a  warranty,  Neither  is  a  warranty  any  the- 
less  a  warranty  becftuse  not  in  writing.  .Writing  or  .no 
writing  ia  a  false  quantity  in  the  definition. 

The  true  distinction  seoma  to  be  between  a.  merj^.  asser- 
tion or  representation,  howevier  positive,  extrinsic  to  tiie 
coirfiracft,  although  telatlng  to  itd  subjeottmatter  and  influ* 
eneii^  ike  judgment  of  thb  purchaser,  aind'  a  proaniae  or 
uadettakinjg  ^tering' into  the  contract  and  forming,  one  «f' 
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its  terms.  {Borrehirhs  v.  Bevan,  3  Bawle,  46 ;  McFarWfi  v. 
Newman,  9  Watts,  66;  Hopkins  v.  Tanqueroff,  16  .Oom*  Bw 
130 ;  I>Wj(^e  v.  Mason,  8  Gov.  35  \  Cooke  v^  Mosely^  13  Wexid. 
277;  Kinley  y,  Fitzpaifick^  4  fiow*  (Miss.)  59;  Souse  v* 
For^,4Black.  293.)       '  •      •       <     i 

The  quotation  from  the. text  of  B\gel9w  on  Frauds  67,  jS8, 
is  not  sustained  by.  the  (jases  ci^d  in  appellant's  brief,, 
many  of  which  were  cases  of  representations  as  to  the  title 
of.  real  property.  Tbey  are  m  opposition  /to  the  entire 
line  of  modern  decisions,  and  destructive  of  the  spirit  and 
intent  of  recording  acts  in  general.  Thejqtuestion  of  title 
is  not  involved  in  this  case.  •  If  it  were,  we  should  have  no 
fear  in  opposing  to  the  cases  cited  by  the  text-writer  the 
authority  of  Peabodyy,  Phelps,^  9.Cal.  213,  and  Hastings  v. 
0'i?onneZi,  40  Id.  148. 

Th^  cases  cited  by  ^pp^llant  (which  are  reviewed),  lack 
the  forc^  of  ai\thority  in  ^^upport  pf  the  ,general  proposition 
whiqh  they  announce.        ...  i 

Many  of  the  cases  turned  .upon  special  .circumstances  of 
eaich,  and  not  upoi^  the  general  rule  as,  laid  down  by  the 
teict-writer  and  quoted  by  qounsel.  They  are  founded  upon 
circumstances,  which  show  a  peculiar  relation  of  confidence, 
or  the  lack  of  equal  means  of  information,  such  a  residence 
at  a  distance  from  the  locality  of  the  property,"  or  means 
and  artifices  successfujly  used  to  dissiiade  froni  investiga- 
tion, where,  inquiry  would  haye  afforded  Icnowledge  and 
protection. 

II.  The  first  instruction  was  not  calculated  to  mislead  the 
jury.  The  vice  of  the  argument  of  the  counsel,  and  the  error 
of  the  text-writer,  consist  in  the  statement  of  the  exception 
instead  of  the  rule.  The  rule,  as  stated  by  Chancellor 
Kent  (2  Gom.  485,  486),  and  sustained  by  the  authorities, 
is  the  same  as  the  knguage  of  the  plaintiffs  first  instruct* 
tion.  Keasonably  construed,  the  rule  does  not  import  that 
all  human  knowledge,  or  all  expedients,  or  devices,  to  guard 
against  fraud,  must  be  invoked.  Exceptions  are  reasonably 
implied.  The  distance  of  the  subject-matter  of  the  bargain^ 
any  existing  relation  of  special  tifust,  or,  oonfidcboc^  beyond 
the  simple  attitude  of  buyers  and  seller,  or  My  iraodulenft 
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device  to  |>reTent  inquiiry>  or  to  lender  it  nnavailiBg^  wo  aid 
constitute  euch  exoeptibiis.    IS^o  euch  facte  appear  ia  this  case* 

IIL  The  Griticism  of  counsel  fop  appellant,  upon  the 
.^ixth  tnd  aerenth  infltmotionsto/the  jury,  given. at  the  re- 
quest of  respondemt,  is  kbofred  and  ingenioi|&  The-  argu*-. 
ment  is  based  upon  th^  assumption,  that  the  vrorda  .a^le  and 
exclnsivrfy  refer  to  the  ooHective  weight  ^or  inflttenee<rf  all 
the indttooments  o^ratingnpon  th^  mind: of  i^Glle^.  / 

Thetie  were  btit  tw6«  Aotiyra  in  tbia  (toniedy,.  .MilW  And 
PowdU  Otae  aasefted,  and  tb&^Qthei  .believed.!  One 
knev,  or  pretended  ^o  know,  and.  the  iotiier  was  ignorant- 
Xo  inducements  would  have  existed  if.  Powell,  had  not^ 
!«poken.  Miller  knew  ^{  none.  WBoat  wnwr  ©ir  injttiy  could 
arise  from  telling,  the  jnry  that^  the  dafendanti  nwiat  have 
rrlied.  npon-  Powell:  alone,  and  -  ujjon  .  hiJa  representlEitiona' 
solely  and  exdnflirely  J 

By  a  eompaiison  of'the  instruetions,  it  will  be  Been<  that 
the  words  sole  and  exclnsivtely  relate  to  the  personal  mgfsr 
of :  the  representations :  and  dndijieemiBnts '  omdar  the  infliieiicid 
of  which:  the  appellant  acted.  The  jinstruistions  anre  equivat. 
lent  to  a  direction  that  the  fahei  representations  wbic^  will, 
oonstititte  a  defense^  must  be  these  of.  PoweU./.  If  any  inr: 
duoenatents  existed^  ithey  were  the  naffspmng-  of  Powell's 
^^rtions;  Thef '  b-epresehtattons  bear  to  th0  •  inducements 
the  relatkm  of -cause  to  eSeetL  For  ^  any  results,  not.  the 
consequence  of  those  causes  theplaintiffisinnt  responsible.  / 

The  instructions  in  this  case  are  not  liable  to  the  objec- 
tion that -they,  or  efther  6f  th^rxty  bare 'teli^clsed-  a  single 
circumQtunee,  .or  .faist  o^  a^sej^oz^,.  and  placed  tha^t  befqre 
the  jury  as  the  sole  cause  of  the  plainti^'s  confidence.. 
There,  were  not  sei^eraJl  soprcas  of  fraudulent  statements,  or 
several  representations,  som^  impaaterial,  some  trivial  in 
importance,  'some  pe^^asive,  9ome  almost  convincing^ 
There  wei^  not  several,  persons,  some  innocent,  some  guilty, 
some  strangers  without  influence, .  some  friends  ^ith  influ-* 
ence,  whose  united  assertions  may  bfiv^  turned. the  .sicaler 

IV.  In  reply  ^t&  the  first  branch,  appell#it's  six^  point, 
we  are  content  td  oitev2  Kent's  Gom.,  AS^f  4&!^. .:  The  i^: 
strtiction'  is  kibstairtially  in  the  language  of  the  text 

Nev.  Vol.  XV.— 28. 
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The  cases  cited  by  counsel  for  appellant  on  this  point, 
turned  upon  tlie  fact,  as  it  appeared  before  the  eoutt,  that 
there  did  not  appear  ta  be  an  eqnal  opportunity  -of  observa- 
tion and  judgment  The  evid^ice  in  the  case  at  bar  showed 
that  Miller's  opportunity  and  ability  to  inspect  was  ample. 
More  than  this ;  it  was  exercised.  The  following  authori- 
ties show  the  consequence  of  equal  .opportunities,  witen 
afforded,  acted  upon,  and  improred.  {Dyer  v,  Hargrave^ 
10  Vesey,  Jr..  606  5  Jennings  y,  Brxmghtofn,  17  Beav.  234;  S. 
a,  5  De  Qex.  M.  &  G.  125;  A«w;ood  y,  Bmall,  6  CI.  &  Fiiu: 
Lysney  v.  Selby,  2  Ld.  Raym.  1118  ;■  Slaughter's.  Adm'r  v. 
Gersoriy  13  Wall.  388.)  • 

V,  There  is  no  conflict  betwen  the  fiitet  and  fifth  in- 
structions of  plaintiff,  oii  the  one  hand,'  axid  the  sixth  and 
serenth,  on  the  other.  They  relate  to  distinct  and  different 
propositions.  In  any  action  or  def enste  fonaided'  on  fraudii- 
lent  representations,  the  issues -are  four:  ■  First,  were  the 
repx^esentations .  material?  second,,  were,  they  false  1  third, 
did  the  party  defrauded  rely  !up<>n  <  them  ?  fourth^  did  he 
use  any  diligence  or  prddence  in  his:  own  h^aU!  Xo 
neisessary  contradiction  is- involved  in  .  the  giving  of  one 
instniotion,  which  delates  to  a  single  issue,  conclusive  in 
itself,  and  a  second  inetru0tion^  which  ha^  reference  to  an- 
other issue,  equally  oonclueive.  Every  limitation  of  the 
general  proposition  on  ! which  a  case  icests,  need  not  be 
expressed  in  a' single  instruction^       > 


- 1  ( 


Greathouae  <Sk  Blanding,  iqir  AppeUant,  in  reply : 

Counsel  filed  a  brief,  reviewing  at  great  length  the  posi- 
tions Ir.hen  by  rest)ondent. 

I.  There  is  no  necessity  for  the  discussion  indulged  in 
as  to  the  difference  between  warranty  an^  representation- 
There  is  no  question  of  warranty  in  this  case.  It  is  a  simple 
matter  of  the  effect  of  false  representations.  Peabody  v. 
Phelps,  ^  Cal.  213,  Sind  Hastings  v.  O'Donnell,  40  li  148, 
with  respect  to  title,  are  not  liaw.   • 

It  is  well  settled  that  false  representations  as  to  title  will 
su;ppori?  any  appropriate  fcrtnn  <of  action  oar  defense.  (Alvarez 
V.  BrannoHy  7  Cal:  605 ;  Wright  v.  <)arilli>,  24  Id.  604,  606  ; 


» / 
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Parharn  v.  Randolph,  4  Hpw.  Miss.  435 ;  Watson  y,  AtwQpd, 
2$  Conn,  313;  Walsh  v-  Zfa«,  .66  X.C.  233;  McVlellanw 
ScQtt,  24  Wi^.  ^1 ;  ClaggeU  v,  Cra«,  12  JUns.  393 ;  Uwid  v. 
Path,  103  Mass.  501.;  Ci*Zi;er  v.  Avery,  7  Wend,  3800    . 

IL  Becording  acts,  onljr  affect  a  liinited.f^l^s. with,  (con- 
structive notice^  ap4  this  only  in  ce^^in  c^es.  They  h^ve. . 
no  effect  upon;  a^d- im|)ajrt  iio  nQtice.as  l?ptween  ixftmediate 
parties  dealing  with  e^c^  other ^  ,  They  a^0  iKiteflided  .pijspely 
for  the  protection  of  subsequent  purcha^er^  aB,d  incum- 
brancers. (SharQn  v..MmnQ,ck,  6,Nev.  37$;  JfcC/a^e  y.  Gre^yj 
20  Gal.  509 ;  (7&a^6erZam,  v.  .Bell,  7  Id..  294,)     . 

III.  The  case  of  express  and  specif  n^isirepreseintations 
is  not  an  exeeption  to  the  rule  of  .cai^o^i  emptor. .  It  is  really 
another  and  a  di^^^nt  Yule  altogether.:  Xt  is  t;he.  .ir^le;  pf. 
gopd  faith  anfi  coaaijapp .  bpnesty  which,  wh^n,  a  selj0r,  hap, 
once  expressly  a8ser.ted  a  fap^;,,  does  .not i  pj^rmit  him  to  typjn 
round  and  say,,  "you  had.?^o  right  to  rely  upon.niy  aj^^rt^pn,:. 
but'8houl4  h^Vie  suspeQte^  its  f alaehqo4.,"  •  .[•,.•. 


By  the  Court.  Beattt.  C.  J. ; 

This  is  an  actio<n  on- a 'promissory  >tiQta.  Tfaedefe&se  ta  , 
fraud  and  failure^  of  consideration;  'The  following  ia"tho 
substance  of  the  answterr^  It  is  alleged  tbaib  prior  ito  M)areh 
3;  1869,  plainti'ff  and  6iheri^- were  owners  iof  a  poetotidiad  ; 
quartz  lode,  situc^ted'  iiH  -  White  Pine  county,  liii  this*  state  f. 
that,  being  desirous  of  selling'  the -same^i  they '  doiKre^d 
their  respective:  interiests  to  J^  O.  iPowell^  who  afterwards, 
at  the  city  6f  San  Francisco,  opened  negotiafcibns  with  de^ 
fendant  for  the  sale  to  him  bf  said  mine;:  that  said  Eowdl, 
on  the  third  bf  March/  1849^  and  at' -divers' times  prior 
thereto,  represented  to  thef  defendant  that  said  mine  was  ■• 
intrinsically  very  valuable ;  that  a  shaft  was  simk  on  .the- 
lode  t<>  the  depth  off  ten  feet,  and  that  the  oore  of  >said:  vein, 
at  the  bottom  of  the  shaft,  would  assay  oniB'  thousand  dol- 
lars per  ton;  that  defendant  had  no  opportunity  at  that  time 
to  inspect  or  exatoine  the  mine,  or  toimakq  tefct  of  the  value 
of  the  ores  thereiia;  that  he  relied  wholly,  on  Powell's  repre- 
s^tations  as  to  t^  depth  of  the  shaft,;  and  the  value  of  the 
ores  thereia,  wd,  so.relying,  /canolttd^d-ft.baj'gftin  hj:  lyliioh,. 
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he  agreed  to  pay  two  thousand  dollars  down,  arid  give  his 
note  for  four  •  thousand '  dollars  more ;  that  on  the  third 
of  March,  1869,  Pbwell' executed  a  cbiiVeVance  <rf  the  mine^ 
and  defendant  J)aid  him  two  thousatnd  dollars  in  cash,  and 
executed  the  note  referred  to  in  the  Complaint,  by  v^hich-  he 
prolnised  to  pay  the  plaiiitiff,  thirty  da^s  after  dat^;  the  snm 
of 'four  thousand  dollars  in  gold  cdin;  that*  he  afterward* 
paid  two  thousand  doUargf  on  said  note;  that  before  the 
payiiitot  of  the  remaining  tW6  thousarid  dollars  he  diseor- 
ered  that  the  representations  oi  Powell,  concerning  the 
mine,  were  utterly"  fatee  and  fraudulent;  that  no  shaft  had 
been  gnrtik  dn.said  mine,  but  onlv  a  little  hole  two  and 
a  half  fe^t  deep,  in  which  no  ore  could  be  found  that 
would' Assay  more  than  fifty  dollars' per  ton;  that  Pow- 
elF«  representations  were  fals^  jandfraudnlent;  and  made 
with  the  express  pur|)ose  of  cheating  and  defrauding^  the 
defendant;  thiat  defendant,  imniediately  Upon  the  didc6v- 
ery  of  the  fraud,  repudiated  the  purchase,  tendered  A  re- 
conveyance of  the  mine,  and  demanded  Ijack  the  money 
he  had  paid;  wherefore,  he  d^niei  '  any  *  indebtedness  •  to 
plaintiff^  and  asks  a  judgment  fori  has  oosits*! 

The  Qftu^  wa3  tried  in  tbfi  distriot  ooutt:  before  a  jury, 
whof  found  a  verdki^  for  plaintiffl  for  twjQ-  tboustod  iloUars 
and!  intoiseBt  from  April  3^  1869.  J)efe«idaaat:  .moved  far  a 
new  trials  which  was  oref uaed,  and  be  aow.  appeals  from  that 
order  and  from  the  .judgment.        ,     ' 

The  errors  relied  en  in  support' of  the  appeal  relate  ex- 
clusively to  the  instructions  of  the  court  given  to  the  jury 
at  the  request  of .  the  plaintiff,  heiore  entlaring  upon  a  dia- 
cussion  -of  these  instructions,  hawevar,  it  will  be  necessary 
to  state  the  substanoe  of  the  testimony  adduced  i^t  the 
trial.  • 

It  appears  that  for  more  than  six, months  prior,  to  March, 
1869,  Miller  and  Powell  were  both  resident^,  of  the  \vhite 
Pine  mining  district,  in  whijch  the  Hopkins  mine  (the  mine 
referred  to  in  the  pleadings)  wa^  located.  .  A:  large  number 
of  mineral  discoveries  had  be^  made  in  the  diatriet,  which 
were  then  supposed  to  be  ettremely  vainable.  Amon^ 
others,  the  California  miiie^  had- a  great  reputation.     Tbe 
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Hopkins  lode  was  located  a  short  distance  from  the  Cali- 
fornia mine,  and  this  fact  Miller  knew.  He  had,  how- 
ever, never  been  npon  tfee  location^  and  only  knew  in  a 
general  way  that  it  was  near  the  California.  The  winter  of 
1868-69  and  the  following  spring  were  a  period  of  great  ex- 
citement regarding  the  White  Pine  mines;  numerous  loca- 
tions were  made,  and  anything  that  showed  a  prospect  of 
valne  was  salable,  especially  if  it  was  in  the  vicinity  of  a 
mine  like  the  California. 

Miller  was  a  speculator  in  mines^  ei^aged  in  buying  up 
such  locations  as  he  thought  be  could  £tell  at  a  profit;  he 
had  been  engaged  in  that  business  for  several  years,  and 
was  as  good  a  judge  of  the  value  of  a  mine  as  Powell. . 

Prior  to  January,  186^,  Powell  had  agreed  to  sell  the 
Hopkins  mine  to  one  ToUes,  for  six  thousand  dollar^,  pro- 
vided the  money  was  paid  within  a  certain  time.  The  time 
for  payment  w^  about  to  expire^  and,  Tolles  not  being  able 
to  make  the  paytlient.  Miller  otfered,  without  ever:  having 
seen  the  mine,' and  wilJiiotrt  any  knowledge  of  it,  extept 
what  be  had  derived  from  Toties,  to  become  responsdhle  for 
the  payment  of  the  six  thousand  dollars^  if  Pow^l  would 
execute  a  conveyance  of  the  mine,  and  put  ihe  deed  in' bis 
hands.  His  object  in  making  this  ofier,''Was  to  obtain  a 
share  of  the  profit  that  Tolles  expected  to  realize  upon*  a 
resale  of  the  property  to  parties  with « whom  he  was  then 
(January,  1869)  ih  negotiation. 

Miller's  offer,  in  behalf  of  Tolles,  seems  to  have  been 
declined;  at  all  events,  nothing  camie  of  it;  and  after  the 
time  for  Tolles  to  make  payment  had  expired,  Miller  offered, 
in  his  own  behalf,  tO  give  Powell  five  thoxwand  dollars  for 
the  claim — one  thousand  dollars  down,  and  four  thousand 
dollars  in  sixty  days.  Powell  concluded  ^to  accept  this 
offer,  but,  in  the  mean  time.  Miller  had  received  an-  unfavor- 
able report  of  the  mine  from  one  Ingoldsby,  jyirithi  whom  be 
had  been  connected  iti  some  mining  tr ansaeticms^  and  when 
Powell  offered  to  make  a  conveyance,  he  retracted  his  offer 
of  five  thousand  dollars.  Miller  th^n  went  to  Sam  Pwin- 
cisco,  and  Powell,  also,  a  f 6w  days  later;  In  Safl  Fran<3iBC0 
Miller  sought    Powell,  and    renewed    negotiations  for   the 
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purchase  of  the  Hopkins  mine.  In  the  course  of  these 
negotiations,  Powell  made  statements  which  were  substan- 
tially embodied  in  a  writing,  which  he  drew  up  and  signed 
and  delivered  to  Miller  before  the  completion  of  the  pur- 
chase.   The  following  is  the  mtaerial  portion  of  that  writing : 

^^The  Hopkins  ledge  and  company  contains  one  thousand 
feet,  located  December  4,  18^8,  situate  on  the  southern 
slope  of  Treasure.  Hill,  about  one  thousand  two  hundred 
feet  south-east  from  the  California  mine,  on  the  same  ridge. 
It  crops  out  about  three  hunjdred  feet,  showing  ore  the 
entire  distance.  I  have  had  four  assays,  ranging  from  one 
hundred  dollars  to  one  thousand  seven  hundred  and  sixtv- 
one  dollars  and  twenty-five  oent«.  *  *  *  There  is  work 
done  on  it  nearly,  every  place.  Shaft  down  on  the  center  of 
the  claim  about  ten  feet  deep,  showing  on  improvement  in 
the  character  of  the  quarte  as  depth  is  attained.  The  one 
thousand  seven  hundred  and  3ixtyK>ne  dollars  and  twentj- 
five  cents  assay  was  from  work  at  the  bottom  of  the  shaft.  "^ 

Upon  the  receipt  of. this  statement,  akid  a. deed  convey ing 
the  mine,  Miller  paid  Fo^i^ell  two  thousand  dollars,  and 
executed  and  delivered  the  note .  upon  which  this  action  is 
founded.  A. few  days  later  Miller  and  Powell  returned  to 
White  Pine,  and  Miller  requested  Powell  to  point  out  the 
Hopkins  mine  to  him.  They  went  together  to  the  grouj&d 
and  found  only  ia  little  hole  two  or  three  £eet  dedp  on  the 
croppings  of  the  lode.  Powell,  howey^r,  said  that  that. 
was  not  the  shaft  ref ei^red  to  iti  his  statement^  that  the 
shaft  must  be  filled  up  with  snow»  and,  as  be  was  not  very 
familiar  with  tile  premises,  he  would  send  up  another  man 
to  point  out  the  shaft.  The  ground  was  at  that  time  oov> 
ered  in  most  places  with  snow,  and  Miller,  accepting 
Powell's  explanation,  and  upon  his  urgent  request,  paid  two 
thousand  dollars  on  the  note*  A  few  days  later  Powell  sent 
a  man  with  Miller  to  point  out  the  shaft ;  but  this  man  took 
him  to  the  same  little  hole  that  had  been  shown  him  by 
Powell,  and  wbieh  was  in  truth  the  only  pretense  of  a  shaft 
that '  had  ever  been  suj^  on  the  claim.  Miller  thereupon 
repudiated  the  purchase,  tendered  a  sufficient  deed  of 
conveyance,  aud. demanded  back  the  money  he  had  paid. 
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Miller  testified  thlit-  he  made  the  purchase  wholly  re- 
Ijing  on  the  atatementfl  of  Powell,  and  it  was  conclusively 
proved  that  the  tcdne  was  of  no  intrinsic  value;  that  no 
shaft  had  heen  sunk  on  it  other  than. the  little  hole  above 
mentionedL  and  that  no  ore  could  be  found  in  or  about  that 
hole  yielding  an  asaay  greater  than  two  dollars  and  sixty 
cents  per  tJon.:  Powell,  who  was  the  dnly  witness,  examiiied 
on  the  part  of  the  plaintiff,  admitted,  that  he  had  never  had 
or  made  any  assays  from  the  mine,  but  had  based  his  state- 
ments to  Miller  upon  statements  made  to  him  by  Tolles  as 
to  the  assays,  and  by  Fiahback  (the  plaintiff)  as  to  the 
work  on  the  vein.  There  was  other  testimony,  but  nothing 
of  consequence. 

Such  being  the  case,  the  court  gave  to  the  jury,  at  the  re- 
quest of  the  plaintiff,  the  following  instructions : 

"1.  While  the  law  affords  to  every  one  reasonable  protec- 
tion against  fraud  in  dealing,  it  does  not  protect  against  the 
consequences  of  indotle!nice<  and  folly,  or  a  careless  indiffer- 
ence to  the  ordinary  and  accessible  means  of  information. 
The  law  requires  the  purchaser  to.  apply. his  attention  to 
those  particulars  which  may  be  supposed  to  be  within  the 
reach  of  bis  own  observation  and  jud^nent. 

*'If  the  purchaser  be  wanting  in  attention  to  those  points 
where  attention  would  have  been  sufficient  to  >protect  hixa 
from  surprise  and  impofiition,':tIi^  nxaxiia  that  the  buyer 
must  be  on  his  guard  applies. 

"4.  Even  if  Miller  was  actually  deceived  and  defrauded, 
then  if  he  reaffirmed  the  ooii^tract  afterwards,,  with  knowl- 
edge or  fair  means  of  knowledge  or  notice  of  the  fraud, 
yon  should  find  for  the  plaintiff,  and  the  payment  of  two 
thousand  dollars  is  a  reaffirmance  if  made  with  knowledge 
of  all  the  facts. 

"5.  If  the  truth  or  falsehood  of  the  representations 
might  have  been  tested  by  ordinary  vigilance  and  attention, 
it  was  Miller's  own  foUy  if  he  neglected  to  do  so,  and  in 
such  case  you  must  find  for  plaintiff.  : 

"6.  The  burden  of  proof  in  regard  "to  ^very .  nvaterial  al- 
legation of  the  defense  is  upon  the  defendant.  Therefore, 
the   defendiant   must-  establish  by  a  preponded'anee  of  evi- 
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dence  that  the  representations  made  by  Powell  were  false, 
and  the  defendant  relied  upon  such  representations  as  the 
sole  inducement  to  the  purchase  of  the  Hopkins  location. 

"7.  The  execution  and  delivery  of  the  note  in  suit  is  ad- 
mitted by  the  defendant,  and  the  only  questions  for  the  jury 
to  find  are,  whether  the  representatioiis  of  Powell  were 
false,  and  whether  the  defendant,  Miller,  relied  upon  the 
same  exclusively  is  the  inducement  to  the  purchase  of  the 
property/' 

These  instructiotis  were  erroneous  an4  prejudicial  to  the 
defendant  in  more  than  one  particular.  By  the  first  and 
fifth  the  maxim  of  caveat  emptor  is  appli*ed  to  a  ease  in 
which  it  is  wholly  inapplicable.  That  rule  applies  when 
buyer  and  seller  have  equal  opportunities  of  knowledge, 
and  when  the  defect  complained  of  is  patent  and  obvious 
to  the  senses;  but  it  does  not  apply  to  a  case  like 'this, 
where  the  seller  makes  express  representations  in  reject  to 
matters  of  which  the  buyer  has  no  knowledge  and  no 'means 
at  hand  of  obtaining  knowledge. 

In  Bigelow  on  Fraud  (67  et  seq.)  this  question  is  laiigely 
discussed,  and'  the  authorities  cited  in  liie  notes  fully 
sustained  the  passage  of  the  text  in  whiish  the  author  says; 
^^Every  -contracting  party^  npt  m  actual  fault,  has  a  right, 
however,  to  rely  upon  the  express  statement  upon  exist- 
ing iact,  the  truth  of  whiloh  ^is  known  ibo  the  contracting 
party  who  made  it,  and  unknown  to  the  party  to  whom 
it  is  made,  when  •  such  statement  is  tine  'basis  of  a  mu- 
tual engagement  H^  is  under  no  (^ligation  to  investi- 
gate and  verify  the  statement,  to  the  truth  of  which  the 
other  party  to  the  contract,  with  full  means  of  knowledge, 
has  deliberately  pledged  his  faith."     (p.  67.) 

If,  then.  Miller  was  without  actual  faidt,  he  was  under 
no  obligation  to  investigate  and  verify  Powell's  state- 
ments, and  it  would  have  required  .something  more  than 
ordinary  vigilance  and  attention  to  do  so.  The  sale  was 
negotiated  in  San  Francisco;  the  mine  was  more  than 
five  hundred  miles  distant.  It  is  true  that  Miller  had,"  for 
some  months  previous,  resided  in  the  mining  district 
where  the  Hopkins  claim  was  located;   but  his  residenoe 
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in  the  district  imposed  no  obligation  upon  him  <  to  ex- 
amine all  th^  miniiBg.  looatioilB  Tntikin  its  boiiii<daTie^^ 
and  it  was  jao  fault  oi  his  that  he  departed  to  San  Fran- 
cisco in.  coizlplete  ignorance  oi  the  state  of  development  of 
the  Hopkins  lode,  and  ol  the  assay  valiie  of  its  ores.  * 

The  proof  is  cl»ar  and  uncaontradieted,  thiat  when  Miller 
went  tof  San*  Praneisoo .  he  h>ad  never  seen  the  'mine,  and- 
knew  Nothing,  about  it^  except  what  he.  had  heard  from 
Tolles  and  Ingoldsbry.  He  had  lioen  wtHing,  in  Jannarf/ 
for  the  flal(»:<xf  sharing  in  the  profits  of  a  speiculation 
which  Tolles  had  in.  view,  to  assist  hiin  in  purdiasing 
the  mine;  but  this  olily. proves 'that  ha  was  willing  t<i 
relj  on  the  judgment  of  T<?lks-  in  a  ibatter  where  they 
were  to  be  .jointj^/  interested;  it'fdoes  nbt  prov^  that  he 
had  any  personal  knowledge,  with -respect' toi  the  property.- 
Subsequently!  be i offered. fiAre  thousand  dollars  for  the  mine 
on  hiB  own  ac<^ottnt^  twt  his  offer  was /immediately  retracted 
on  hearing  Ingoldsby's  report  .  What  ItDgoUdsby's  seport  was 
does  not  appear^  but^ippeBumbtably^  it  was  a>report  of  theact-i 
ual  condjLtion  of  the  (daim~r a.  report  of ^-a. little  hole  on  ^ the- 
croppings.  exposing  no  ore  ot  any  Value. >.  Upoil  this  report. 
he  decided  that  the  ^elaim*  was  ntit  Ivortk  five  thousand  dol* 
lars,  and  here  negotiations  concaming  the  purchase- 
stopped.  When^  ^  montJi  or  two  later^  he  met  Powell.ini 
San  f  raneLsQo;  tiioeienitiHtgh  bad  .elapsed  since'  the  .'date  'o£ 
Ingoldsby's  inspeetioii  for  the  sinking  of  a  shaft  'ten  feert 
deep;  and  Powell's  statement  that  auch  a  shaft  had  been 
sunk,  as  well  as  his  statement .  regarding  the  tassays,  ivas 
one  which  Miller  had  as  much  right  to  rel:y  on  as  any  bther 
man  in  San  Franciseo. .  To  him,  as  W  every  one  else^  the 
distonce  of  the^  mine  irom  the  place  where  the  negotia* 
tion  was  pending^  was.  a  sufiicient- excuse,  for  not  attempt* 
ing  to  investigate  or  verify  the  facts  stated  by  the  ven- 
dor. It  was  an  ertror,  therefore,  to  layi  down .  for  the  guid* 
ance  of  the  jury  a  rule  which,  under  the  facts,  conclusively 
established  by  all  the  testimony  in  the.case,  could  have  no 
possible  operation; 

For  the  same  reaaon,  the  fourth  'instruction  was  errone- 
ous.    There  was  no  evidepce  .tending  to  show  that  at  the 
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time  Miller  paid  two- thousand  dollars  on  this 'note  he  had 
any  knowledge,  or  means  of  knowledge,  that  Fbwell's  state- 
ments BB  to  the  shaft  and  the*  assays  were  nntroe.  He  had 
been  to  the  locality  of  the  mine  with  Powell,  for  the  pur- 
pose of  inspecting  it ;  but  there  was  a  great  deal  of  sAow  on 
the  giround,  and  though  the  shaft  could"  nbt  be  disoovered, 
Powell  .assared  him  it  was  there,  and  accounted  for  his 
inability  to  point  it  out  by  alleging  his  "want  of  familiarity 
with,  the  preinises,  and  suggesting  that  it  was  filled  up  with 
snow.  There  is  no  contradiction  in  the  Evidence  as  to  these 
facts,  and.  they  show  •  conclusively^  that  the  two  thousand 
doUajs  was  paid  on.' this  note,  while '.Miller  was  still  in  igno- 
rance of  the  condition  of  the  property,^  and  without  means 
of  knowledge,  while,  in  other  words^  he  was  eft  ill  relying  on 
PoweirA  statements,'  apd  still  excusable  in  d^ilig  so. 

The  sixth  and  seTeiith  instvuoti<>nB  contain-  a  proposition 
that  >wa8>  erroneous*  As^we  understaltofd  them,  they  tell  the 
jury  to  find  for  the  plaintiff,  utile$8>they  are-satiafied  that 
PowelFs  representations  were  the  sole' and  exclusive  induce- 
metntito  the  purchase  by  Miller.  But  this  is  not  the  law. 
In  Kerr  on  Fraud  and  Mistake  (Bump^s  American  ed.  74) 
it  is  said:  ^^It  as  not,  however,  neoessai^  that  the  repre- 
sentation; should  have  been  the  sole  cause  of  the  transaction. 
It  is  enough  that  it  may  have:  (Constituted  a  material  induce- 
ment. If  any  ome  of  several  statements,  all  more  or  less 
capable  of  leading  the  party  to  whom  they  are  addressed  to 
adopt  a  particular  line  6f  conduct,  be  untrue,"  the  whole 
transaction  is  considered  as  having  been  fraudulently  ob- 
tained ;  for  it  is  impossible  to  say  tliat  the  untrue  statement 
may  not  have  been  precisely  that  which  turned  the  scale  in 
the  mind  of  the  party  to  whom  it  l^ras  addressed.''  (See 
also  Bigelow  on  Fraud,  88,  89,  and  oases  cited.) 

Counsel  for  respondent  does  not  deny  that  these  instruc- 
tions, taking  them  in  the  sense  in  whicfh  we  -understand 
them,  are  technically  erroneous;  but  he  contends  that  the 
error  could  not  have  prejudiced  the  defendant  in  this 
case,  because  both  by  his  answer  and  testimony  he  AiywB 
that  he  was  influence  "in  making  the  purchase  by  nothing 
except  Powell's  statements.  •  This;  however,  -is  by  no  means 
clear.     He  did  indeed  say  in  his  direct  testimony  that  he 
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relied  wholly  on  Powell's  statement  in  making  the  purchase, 
but  he  admitted^  upon  cross-examination  some  previous 
tnowlcdge  concerning  the  iriine,  derived  from  Tolled  ^  «tiid 
Ingoldsby,  and  the  jury  liiay  wtll  have  cOriiclnSiidf  ttikt  he 
knew,  before  seeing  Powell  in  San  FrAticii^o,thdt'tfee  Hop- 
kins, mine  was  loeatednear  the  CaUfomia,  which ^  fact. he 
expressly  stated  was  one  indticement  to-  make  the  puivehase. 
And  this  statement  was  perfectly  consistent  with  his  answer, 
in  which  it  is  alleged  that  def<3ndant  *'rqlied  wholly  on  the 
representations  of  the  said  Powell  with  regard  to  the  i depth 
of  the  shaft  and  the,  value  of  the  ores,'*  "With  respect  to 
these  matters  ctnly  he.r/^lied  wholly  upo^  th^  siatements  of 
Powell,  but  he  does  not  allege,  and  he  did  not'  teetify,.  that 
there  was  nothing  else  to  induce  him  to  make  the  purchase. 
Under  the  circumstances,  we  can  Hot  say  that  the  etfdr'  in 
these  instructions  was  harmless.  *        •    •  *  •  . 

The  sixth  instruction  was  also  erroneous  iH}.  stating  t^at 
the  burden  was  on  the  defendant  to  establish,  by  a  pre- 
ponderance of  evidence,  "that  the  false  representationsi  *  of 
Powell  were  -relied  on  by  defendant  in  making  the  purjehf^e. 
The  rule  of  evideince  ia  that  when  represi^ntations  made  bj- 
the. seller  in  a  cei^  lilce  this  are  shown  to  be  material  ^nd 
false,  the  burden  is  upon  him  to  show  that  they  were  not 
relied  on  by  the  buyer,  and  that  the  purghase  would  have 
been  made  without  the  representations,  (Kerr  on  Fraud  and 
Mistake,  75.) 

For  these  errors  the  judgment  and  order  appealed  from 
must  be  reversed.  Before  taking  leave  of  the  case,  however, 
we  wish  to  $ay,  in  justice  to  J.  C.  Powell,  that  te  appears 
from  the  testimony  to  have  been  himself  deceived  in  regard 
to  the  condition  of  the  mine,  at  the  time  of  his  statements 
to  Miller.  He  was  relying  on  represejitations  ipade  to  him 
by  his  principal,  the  plaintiff  in  this  action,  and  by  ToUes. 
This  fact  acquits  him  of  any  iptentional  wrong..  But  hav- 
ing made  positive  statements  which  were  in  f acf;  unfounded, 
the  legal  effect  is  the  same  as  if  they  had  been  willfully  false, 
and.  it  is  in  that  sense  only  that  w^e  have  spoken  of  them  as 
false  statements. 

The  judgment  and  order,  of  the  district  court  refusing  a 
new  trial  are  reversed,  and  the  cause  remanded. 
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[No.  077,] 

HENKY  .C.  TOOMBS,  Appkli^ant,  v.  THE  CONSOLI- 
DATED  POE   MINING   COMPANY   and   G.   a. 

;  iBBIQtrS,  XiESPONDENTS.  , 
CoS^DixiOKAL     AOBKBUB^ilV— V^NDOR'ft     LlSN.^^n     COlMllMrtttlOIl     o(    a    8«ttte- 

'meat  tor  extra  vorkdooe  y^f  plaintiff*  «Dd,fOf.a  cpOYeti^&Dce  .f rom  bim  t» 
tJie  Consolidated  Poe  Mining  Company,  of  his  interest  in  a  quarts  mill*, 
the  company  agreed  to  pay  him  a  certain  sum  of  money  out  of  the  first 
net  pi'obeeds  of  oi^s,  from  lt»  mines;  cMsheil  attdi  iMa^ed  at  Its  mill : 

« 

•  tbat    the   Bmoont  sbovld  sot   be   a    debt  otberw^  .collectible   ot   tlk«- 
;    company,  until  t)iere  were,  net  profits,  and  then  only  to  the  extent  there- 
of.    There  were  no  net  proceeds  derived,  from  the  working  of  the  mine  : 
:Setd,  that  plaintiff  had:  no  right  of  BctfoB  for 'the  ttieney  mentfooM  Im 

•  fhe  agreement,  or  for  tbei  ebforcement  of  a  yendor'a  lleA. 

1  ■  • 

App.kai.  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are.  stated  in  the  opinion.    ' 

W.  'Webster  and  W.  £.  Knox,  tor  AppctlJant: 

I.  The  laws  of  this  state  give  a  vettdor  of  xeal  estate  -n 
lien  on  the  property  sold^  for  the  purchase  itioney,  or  any 
part  thereof,  remaining  unpaid  after  a  conveyance  has  beett 
made  to  the  Vendee,  and  the  lien  is'g^d  against  all  persons. 
succeeding  to  the  rights  of  the  vendee,  who  had  notii^e.. 
{Spojrlcs  V.  Hess.  15  Cal.  186;  Chance  v.  M^W\Kyrter,  26  Giu 
315;  14  Abb.  57,  sec.  1197;  7  Ohio,  222;  14  Abb.  67,  see. 
1203;  T'ruehody'y,  Jacohson,  2  Call  386.) 

II.  A  taking  vendee's  note,  or  an  extension  of'  time  of 
payment,  is  no  waiver  of  the  vendor's  lien.  {Truebody  v. 
Jacohson  2  Cal.  286;  14  Abb:  IT.  S.  Dig.,  sees.  llOOj  1106; 
21  Cal.  173;  14  Ala.  169;  5  Id.  897;  1  Blacklnd.  46,  B16; 
3  Bibb,  183 ;  4  B:  Mon.  131 ;  6  Id.  67,  74;  4  N.  J,  Eq.  261 ; 
2  Bland,  626;  2  Johns.  N.  T.  Ch.  808;  21  Vt.  271:  14  Ablx 
Dig.  57,  sed  1194;  Ott  v.  King,  8  Graft.  224;  Walker  v. 
Sedgwick,  8  Cal.  368;  ^  Story  Eq.' Jur.  1220.) 

III.  In  this  case,  there  ha*?  been  no  express  or  other 
waiver  of  plaintiff's  lien  on  the  property  sold.  *  So  long  as 
the  vendee  was  endeavoring  in  good  faith  to  work  its  ores 
and    realize    the   means    for  payment  of  this  balance  due. 
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plaintiff  could  not;  enforce  the  parjriQa^nt  of  the  debt ;  I  but 
when  it  abandoned  its  efforts  to  that  emd^  and  r  suffered  tha 
property  to  go  Out  of  itsbomtrol^  then  the  plaintiff  ^  /undear 
the  contract  of  sale,,  might  resort  to  the  remedy,  of  enfoi^ce? 
iiig  his  vendor's  lien.  (2  Pars<AiJB  Conti.  666,  6Z5,.  67T; 
Wilkdm.v.  Fithple,  .81  Iowa,  131;.  Shavt  V.Ston^  3  Q;  B^ 
358;  EldeHon  v.  Stnnhms;  6  C.  B.  1600 

IV.  A  sob-vendee^  Drith  nbtiee,  takes  the  sAtMe  cumroneref, 
{Parker  v.  Foy,  43  Miss.  260.)  .  -  . '    i  1  ;. 

The  contract  of  iwadveir  must  .be  inconsistent  with  tho  icx- 
isteace  of  the  lien.  '  (2  Story  £q.  Jur«  sees.  :122:(^  1226^ 
note.)  '     '    .        ...        '  I 

V.  The  deotrine  lof  equity  is^  that  a  vendor  of  veal  eatMte, 
eitber  sellings  or  both  sailing  and  cdUTjeying :  the  .prixperty 
without  receiving:  payment  of  the  purchase  nbon^,  .detains 
a  lien  upon  it  as  security  for  such  piurckasQ  monfey)  or  so 
much  of  it  as  vemains  linpaidi  {Farmr  v-;  Winterto^i^,  o 
Beav.  1;  Bums  r.  Taylor,  28  Ala.  255;  2  Story  Eq*^  seod. 
1216,  1218,  1220;  Briscoe  v.  Bronaugh,  .l.Tei.  '3261;  ,l.JttilT 
iiard  on  Mort  622,  sec.  16.) 

VL  The  law  presumes  an  intentifcav.to  tetta^n  a  liemy  and 
imposes, upon, the  vender  the^  burd^  of  proving  the  r<^n- 
uayy.    iTeedy.  (7arru^(7i^r«,^  2j  Y.  &"ColL  C^.  31.)  [        / 

If  the  purchaser  ,inight^kam  the  pxUtence  of  the  lien  by 
exaiuinan^r:  the  first  vendee's  deed,/ he  is  .chargeable  \vitii 
notice  of  ^sueh  lien.,  (mantey  v.  Slason,  %1  Vt.  271 ;  Honors 
V.  Blfilfewell,  6  B,  Mon.  67 ;.  1  Hilliard  on  Mort.  sees,  31,  32.) 


C.  S.  Varian^  for  Ke.spon(Jenf  Briggi : 

I.  The  "settlement'^.  ^  ift:  the  m^tuftl  agreement  of.  4h^ 
parties,  that  two  thousand  five  hxindrqd »  an^  seventy t^ye 
dolUM  is  due  ior.extra"Voirk.  on,  their. joint  .popopeyty j  that 
the  defendairt's  company;  will:  pay.  it  to  p]fti»tiff  i|i  ft  qert^ift 
way  sind'ont'ef  certain  funds,  contemplated  and.  d^sjigiiajted 
bv  both  of  the  parties^,  without  if i^aiid/ and'  wiJtbiulL  slnd^equ^l 
biowledge  of  ill  th6  facte  and  iii'toWnstanfeete.  •    •  •      > 

Li  nd  sente  can  tlUs  "settleiiietit  be^  said  to  fi-x  the  itte»i^ 
nated  sum  as'i  JpAtt  of  the 'purchk6^pHce:  =  ('Pfl«ferion'*Vi 
Edwards,  '2^  Mids.  6i:)  '  '        '  '      '  ■         '"' '     '"  '       '     ' 


.:•    I 
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II.  The  pkintiff' I  expressly  waived  aniy  :claim  upon  the 
property iby  designating  a  fund.  Tbia^ stipulation  ^as  an  act 
manifesting  hH  intention  to  dischafge:«the  land.  (2  Wash- 
burn R  P.  90  ei  seq.;  Walker'B  Am.  K  815;  Olark  v* 
Hunt,  3'  X- J: 'Marsb,  564;  Bl(tckbuarb  v.-Ghegson,  1  Bro. 
G.  a'  424;  Phillips  v.  iSaitnienjow^/l.S.  &  M.  (Ck)  462;  2 
Crabbe  Eeal  Prop.  868  J  .Oootfe' Moit.- 21^;- 2  HiUiard  on 
Morti''696;  /S^fty  Y;  ^^twi/ey;  4'Minn.  65;  Daughadayl  x. 
Paine,  6  Id.  450.) 

III.  Th6  creditor^  or  subsequent  pordLaser,  must. have 
notice  that  a  secret  trust  oan  not  be  enforced  against  IkinL 
(Bagley  v.  Greerdeaf,  7  Wheat.  46.) 

To  operate  as  a  notice,  the  cdnTeyaiiGe.mfust  ha^e  .been 
recorded.  (1  Oomp.  L;  352,  253.)  Whetemotice  is  claimed 
through  the  deed,  by  its  recital  of  nnpaiid  purchase  money^ 
the  burden  of  ptoof  is:  on  the  pacty  ^aaerting  lien^  con- 
sequently it  must  be  alleged*  (Hilliafd  :on  Mart,  684; 
MvAlfdne  r.  Burnett,  23  Tex.  649;  Peru  Bridgedo:  v.flen- 
drieJcs,  18  Ind.  11.') .  ■    .       • 

By  the  Court,  Lkonaed;  J. :  ■   '  ■         * 

This  is  a  suit  to.  eptorce  a  vendor's  lien  utJoii  a  certain 
quartz,mill  and  mill-site.  *Th6  Poe  Company,  a  corpora- 
tion, and  defendant,  .Briggs,  depiiirred  separately  to  the 
complaint,  Both  demurrers  were  sustained,  and'  ieis  to  de- 
fendaiji,'  Briggs,  the  suit  was  dismissed.  '  ?lainiiff  was 
granted  leave  to  amend  his  complaint  as  td  the  Poc  Com- 
pany, but  refusing  to  do  so,  the  suit  was  dismissed  as  to 
that  company  also.  If  we  mistake  not,  a  consideration  of 
Oue  of  the  many  points  made  %^ill  prove  decisive  of  the  ap- 
jpcal.     'Fr6m  the  complaint  we  gather  the  following  facts: 

On  the  sixth  day  of  August,  1873,  the  owners  of  the  Con- 
solidated Poe '  Mining  Ooroipany,  then  tinincorporated,  en- 
tered into  a  written  conti»act  with  plaiufciffy  whereby  it  was 
agreed  thati  the  latter  should  build  a  quartz  mill^  &t  an  esti- 
mated cost  of .  ten  .  thoiiiu^and  dollars;;  for  the  purpose  of 
working .  the .  ores .  .of  tl^  company's  min?3,  the  mill,  when 
com^leted^  \o  be  th^.prope^y  of  plaintiff  aijid  the  members 
of  the    Poe    Company.      Subsequently^    tl^e     Consolidated 
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Poe  Mimxkg   Ccm^QSky  'was    iDcorpoiratedi  upder  the .  same 

i        name,  with  plamtiff'^,  ctosent.     Plaintiff  .  built    the  •  iniB, 

and,  after  the  iJBjeorpdpation,.  it. iwaa  accepted i  by  th^  proper 

j        officers  of  Ihe.  comipaMy-     Plaintiff .  wraa  pajd  the  eatimMed 

cost,  aad   by-  an    iDfltmmenti  under  seal,  called  -theilein  a 

^'deed  and.  act^Jof  settlement  beiliween' the  pl^rti^/^  it,  was 

agiBed,  ^  tHe  third  day  of  Decembesr,.. 1873,.  that  the. mill 

had  ooat  fiye  thousand  doUa^  moi^  than  the  originals  eflti- 

i        mate^  and,  in  aaitiafbdticfD  :of   tbat   iimount/ .  the.  lollop ipg 

stipnlatito  was  inserted  fin^  and  made  a  part  of,  the  oon- 

veyanoe  from .  plaintiff  to  the  Pod  GompAny,  -to.  wit; 

'*Said  first  party  (Poe  .Company)'  hereby  agrees  rand  j90r- 
euusLts  that  out  o£  th^ !  first  proceeds  oi  (^u^biog .  and  re- 
diioing  ores  of  goldaaiid  silver  in^  s^ld.  mill^  from  it3i  said 
mine,  after  the  payment  of  the  expenses  o£;  waking  its<s9tid 
mill  and  mine,  itiwill  j^ay  to -the  second  party;  (plaintiff);  his 
heiiB  or  assigns,  the  sum  of  two  thousand  fiive  hundred  and 
seventy-five:  dollars^  in  United  SttiteiB  goJd  coin,  wi^h  interest 
thereon  until  the  payment  of  such  interest  and  principal  of 
the  note  of  -*—  pdp  oet^tunoi  per.  moptfa  from  d4te  qf  these 
pxesents;  but  suck  8unl>  of  two  thousand  ^ye  hundred  j  wd 
seTOirty-fiye  dollars'  shall  not.l^e  a  djebt  otherwise  collectible 
of  the  first  painty,  until  the  proceeds  of  its  mill  and  raine^  over 
expenaesy  will' pay  such  aUm  and  ititenesty  otj  part ;  thereof , 
and  then  only  *  to-  this  .extent  :of  suoh  part  oveir.  sueh  e^pqnses. 
In  consideration  of  the  foregoing  covenants'  of  the  fir^t 
party,  and  the.  tepvcoants  of  .the  aecond  party,  .in  .said 
written  instrument;  hnd  the  settlement.  h^riBin  made  and 
contemplated,  the  seeolidM  party  hereby  bargain3>  sells, 
grants,  and-eonviEfys  Unto  the  first. party  ail  the;  right,  title, 
interest,  and  estate  to  said  stamp  quartzi.inill  and <  all  the 
machinery  thereof,"  ete^ .  Then  .  follows  ^  <?onveyance  of 
plaintiffs  righ*  of  pbesessianand  occupation  in  and  to  tfae 
lands  occupied  by.  Ae  ptorties  f or  millit>g  -^nd  mii4ng, pur- 
poses.    "        •'-■•••./        "•  I   /       •   ■'   ' 

Thus  it  appears,  that  sor  far  as  <the  ecstras  are  <26ncemed 
(and  this  suit  ii^  to  erifcrcig  a  vendor's  lien. for-  them.t)nly), 
Ae  c<bTisideratidtt' 0f  the  ^  conveyance  i  was  ^  the  settlement 
stated;  thatis  to  <  say/ it  waistbsragreementr  en  the  part;  of 
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the  Poe  Compiany  to  paiy  plaintiff  tbe*  9ntn  6f  4wo'  tibousand 
:five  hundred  and  seventy-five  dollars  out-  of:  the  first  net 
proceeds  of  6re&  from  its  mine,  crushed  aad  reduced  at  its 
imill;  and,  on  the  part  of  the  plaintiff,  t^at  said  sum  should 
not  be  a  »d^bt  otherwise  collectible  of  the  Poe  Gompftny, 
until  there  were  nfet^  profits,  and  then  only  to  the  extent 
thereof.  The  company  agreed  to  pAy,  and  the  pkintiff  to 
receive,  the  amount  agreed  upon,  oiit  of  thfe  net  proceeds, 
and  not  otJier\Vise.  If  there  shimM  Be  w>  such  proeeeds, 
nothing  was'  to  be  due  or  payable*;  and,  outside  of  the 
original  estimate,  tbe  ten  thousand  ddllars  whidi  were' paid, 
that  agreement  and  the.  rights  giveii '  thepeby,  formed  the 
consideration 'Of  the  conveyance.  Plaintiff  took*  his  ehances 
upon  the  net  proceeds,  and  the  -cobapaiiy  made  itself  liable 
in  a  certain  evtotonly.        •  ...... 

It  id  admittieid  that  there  have  l^eisn  no  proceeds  after 
pBj'inent  of  tbe  expenses;  and,  more- thtn  that,  it  appears 
that  the  proceeds  have  fallen  far  short' of  (paying  the  actual 
expenses'.    .    '  '  ---..•!•.'.':';•>'.      >   •■ 

Such  being  the  case,  it:  is  plain  that  there  is  tiotbing  due 
or  payable  frdin  the  afampanj'to  plaintiff,-  unless  there  are 
fa6ts  alleged  which  ^reliev^  'plaiintiff  from  the  coQSeifiKnoes 
of  his  agreement^  andeiiable  hiiii<  to 'pursue  the  remedy 
bow  s6ugbt,  as  hb  might  havedone^'if  the*  transaction  had 
been  an  oi'dina;ry'8alle  and  pumohese  without  payment  of  the 
purchase  hioney;  '  •■  ''  -  \:    \ 

We  expredst  no  opinion  as*  to  T^Mtt  plaintiff's  rights  or 
remedies  wt^uld  havebfeon,  if  the  inability  to  pay  from  the 
net'  proceeds  had  been  caused  i  by •  the*  ifaultt  >of  the  eompaoa^, 
because  that  is  'U^t  ^^ileged  or  claimed^  It  was  tkc  duty  of 
tbe  coibptoy,  tmPder  thejioavenants  stated*  in  the  deed,  to 
work  the  miney  and  by  propet  means  extcaot.  the  gold  and 
silvei-  from  th(fr  dres.  It  is  aUeged  -that  bath  parties  fuUv 
believed  th^  sum  of  >  two  tfaooisand  -^ve^  hundred  and  seventy- 
five  dollars  and  interest,  besides  working  expenses,  would 
'be  realized '  f rem  thodtea,  Imti  that  they  prgived  .very  base 
-andiTefrabtory^  aiid:th'art>botb  plain^tiff'and  the  company  were 
deceived;  that,'  contrary •. to*  this*  ^xi)eetationB  of  both 
paitie^,  the  ores:  <were'«n^ore:  refractory:  and  base  than  aBjr 


Oct.  1880.]        Toombs  v.  Cow.  Pop,  M.  Co.  .  Ui 


Opinion  of  the  Court — Leonard,  J. 


others   op    the   Pacific   coaBt;    that  the  cpiapauy,  after  ex- 
p^ding  large  »um&  of  money  in   tests   and  experiments, 
and  in  building  fi^rnaoes  and, other  appliances  for  the  re- 
du£ti<ai  of  said  ores,  from  December,  1873,  to  and  includ- 
ing the  smnmer  of  1876,  abandoned  jfurther  efforts  to  work 
its  ores  and  mines;  that  the  company  not.  only  expended 
large  sums  of  iponey  in  working  the  mine  and  reducing  the 
ores,  but  that,  in  time,  it  became  largely  indebted  for  sup- 
j         liesy  labor,  and  money,  expended  in  its  business  of  mining 
and  working  ores;  to  secure  which  it  mortgaged  its  mines, 
and  the  mill  and  mill-aite  in  question,  for  about  five  thou- 
sand dollars ;  that  being  unable  to  pay  said  mortgage  in- 
debtedness or  any  part  thereof,  it  suffered  a  sale  of  its  en- 
tire property  tmder  an  order  and  decree  of  a  competent 
court,  on  the  seventh  day  of  March,  1878,  at  the  suit  of  de- 
fendant, Briggs,  for  the  sum  of  eight  thousand  and.  ^me  dol- 
lars ;  that  the  company  is  hopelessly  insolvent,  being  largely 
indebted  to  other  persons ;  that  for  the  purpose  of  comply- 
ing with  its  covenants,  plaintiff  has  waited  Until  all  reason- 
able assurance  of  receiving  payment  in  the  manner  agreed, 
and  from  the  sources  stipulated,  has  ceased,  and  until  the 
company,  by  its  own  acts  and  inability  to  pay,  has  been  de- 
prived of  its  means  of  ddmplyin^  with  its  covewnts  to  pay 
plaintiff  from  the  profits  and  proceeds  of  its-  mine  and  mill. 

The  above  -are  ail  the  fa«ts  stdt^d,;froid  whieb^^  it  is,  or 
can  be,  claimed  that  plaintiff  faaa.  a  right : of /aqtion  either 
for  money  due,  or  for  the  enforcement  of  a  vendor's  lien. 
If,  under  th.^  contract,  plaintiff  has  no  right  of  action  to  re* 
cover  a  money  judgment,  it  follows,  of  course^  that  lie  can 
not  maintain  this  suit  to  enforce  the  lien  claimed^  The  ex- 
istence of  a  debt  due" 'fts  purchase  money,  is  a  condition  prece- 
dent to  a  right  of  action  to  enforce  the.  lien. 

It  is  not  alleged,  nor  does  it  anywhere  appear,  that  the 
Poe  Company  failed  to  do  anything  which  it  should  have 
done,  or  did  tfnything  \vhich  it  ought  .not. to  have  done 
under  its  contract.  There  is  no  allegation  >  of  fraudulent 
acts,  or  even  of  errors  in  judgment.  It  worked  its  mine, 
and  reduced  its  ores,  as  it^eed'tO'  do;'-  fn^  $o  acting,  ^ieibts 

were  contracted  which  it  was  unable  to  pav,  and  the  result 
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was  a  forced  sale  of  its  property.  Nothing  appears  "vehich 
indicates  aught  but  an  honest  desire  and  a  longKsontiniied 
effort  on  its  part  to  carry  out  its  contract.  The  property 
was  sold  as  stated,  but  no  fault  is  ascribed  to  th^  company 
is  being  unable  to  avert  that  disaster. 

It  is  alleged  that,  after  working  the  mine  and  running  ike 
mill  some  three  years,  further  efforts  were  abandoned;  but 
it  is  not  charged  that  the  comjpany,  under  the  circUmBtanees, 
ought  to  have  continued  its  work,  or  that  it  oould  have  done 
so  with  profit.  ' 

Under  the  contract,  the  only  condition  that  could  make 
the  claim  upon  which  this  suit  id  based  an  enforceable 
debt  does  not  exist,  and  no  facts  kre  stated  which  relieve 
the  plaintiff  of  the  necessity  of  showing  the  existence  of 
that  condition,  in  order  to  maintain  his  suit  against  either 
defendant 

The  complaint  does  not  state  a  eause  of  action;  and  the 
judgment  appealed  from  is  affirmed. 


[Mo.  966.] 

THE  GOLDEN  FLEECE  GOLD  AND  SILVEE  MIN- 
ING COMPANY,  Rb»pondent,  .  r.  THE  CABLE 
CONSOLIDATED  GOLD  AND  SILVER  MINING 
COMPANY,  Appellant. 

St^tbubnt  must  bb  Sbrybd  in  Tims. — A  statement,  on  motion  for  nev 
trlal,  moAt  be  served  within  tbe  statutory  time,  or  It  will  not  be  eoa- 
sidered  on  Appeal. 

IDSM — EVIOBNCK   AS    CO   SBIVING    MUST   9*.  PROD(»»a   IK    DiSTlUQT    COCBT.— 

The  supreme  court,  on  appeal,  has  no  right  to  consider  any  evidence  as 
to  the  time  when  the  statement  on  motion  for  new  trial  was  served,  ex- 
cept such  as  was  produced  in  the  distirict  cooirt  tnd  mBde  B  pmrt  of  tka 
record  of  the  ease. 

■ 

■  • 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 


The  facts. appeajr  in  the  opinion. 

» 

C.  H,  Belknap,  for  Appellant. 


•».        ■      .  I 
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R,  M.  Clarke,  and  N.  Soderberg,  for  'Bespondent. 

By  the  Gonrt;  B«AWt,  C:  Xt  .-        •: 

This  case  was  formerly  Here  on  appeal/ ^nd  waS  remanded 
for  a  new  trial.     (12  Nev.  312.) 

A  re-trial  in  the  district  court  has  again  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendant  agaiu 
appeals  from  the  judgment. ..and  from  the  order  overruling 
its  mptioi^  for,  a  npff  jbiaL    .  /  .     .    .    ,  .^^     .    ., 

The  respondent,  at  the  beginning  of  the  first 'term  kfter 
the  filing  of  the  transcript  on  this  appeal,  moved  to  strike 
out  thd  statement' on:  motion. for  ^  s^w  tri.^1,  a^  (in  case 
that  motion  was  granted)^  to  dismissthe  appeal../ 

The  first  ground  of  the  motion*  to  afrike  out'i^^as,  that  the 
statement  was  not  served: in  time*'  ,'\  '\ 

The  law  requites  the  statement  to  be  filed:  and  served  on 
the  same  day.  (?r.  ^'ct,  .pec.  19*7.)  In  this  ^Ase  it  was 
filed  on  July  1,  which  was  the  la^t  day  for  ^li^g,  ftnd  seized, 
as  appears  by  plaintiff  fi(  acknovrledgement  of  aervioe.  in- 
dorsed thereon,,  thef  :foll.owing  day.\  No  amtodin^nts  were 
proposed  by  the  respondent^:,  and  i^e  district  iudge^  in  pass- 
ing upon  the  motrofa  f ()f  new  trial,  iound  aaa  fact  that  the 
statement  was  not  filed , in  time.  '  '    '  *"      '  '  ''    *    '"  /   * 

This  being  the  8tate:of.the  ^^wf 4«  cpuj^^el  fqr  appellant 
asked  leave  to  supply  ^roof  in  this  eourt  tkat  the  statement 
was  in  faot  served. on  the  first  day  of  Jtily.  We  permitted 
him  to  ffubmit  sucdr  proofs,  and  in..t!be  niean  time  oyei^ruled 
the  motion  to  strike  otit ' 

Upon  further  consideration  we  are  satisfied  that  we  have 
no  right  to  consider  any  evidence. as  .to. the  time  when  the 
statement  was  served,  except  siich  ss  was  produced  ifli  the 
district  court,  and  made  a  part  of  the  record  of  the  case. 
(See  81  Cal.  108;  a6  Id.  521.) 

If,  therefore,  the  pi'oof^  submitted  by  the  parties  in  this 
«ourt  had  been  sufficient ;  to  satisfy  us  tb^t  this  statement 
was,  in  fact,  served  on  July  1>  we  should  have  b^n  objiged 
to  disregard  th^iii.  But  they  do  not  On  the  .contrary , 
they  tend  to  confirm  the  truth  of  the  record,  and  the  finding 
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of  the  district  court;  and,  for  both  reasons,  the  motion  to 
strike  out  Must  previdil.  \    .        7 

The  statement  being  out  of  the  case,  and  no  error  ap- 
pearing in  the  judgment  roll^  the  ]iji4s^^^  ^^>  order  ap- 
pealed ;from  mujst  be  affirmed. 

It  is  so  ordered. 


'\  '  •  •    1  '  . 


ADA  ALLEN,  Respondent,  vl  JAMES  REILLY^ 


^  '  I 


J  < '       i:> » 


▲CTlOl^'  OM    TBOUlMOit    ftlTf'k    'I^TliririTttin' ■  ftTBHOTNT    '-Ij4WVUL    Holdu," 

lMMATBBiAL.i^Ia' an  tiQtloii  ofL. , A;  ||rQpila^f ry .  ootjB,.  tl^e  ayerraent  in  tbe 
coin|»ialut,  ^bat  i^lalntllE  "is  now  tbe  hoider  and  owner  of  said  promis- 
sory note,"  is  immaterial.      '  V       .  '  ' 
Whbn  Cask  mat  bb  Sbt  vob  Tbiali^^ii  tue  tibmaceot  amy  nrie  qf  court  to 
tbe  oontracy^  a. caae  ma^y  ^  settle  trlfvl  a»t{any  jtime  durtHK  tbe  tsrm, 
if  it  is  ait  issvua  imon  questtoi^s  of  law  or  f acl^ .  altbougb  tbe  suit  was 
Qot  commenced  until  after 'uie  beginning" df  tbe^  term: 
Chanqb  of  VkiruE — fiiAd  of  7tmdB.«^Biai  ov  .prcWttcar  oil  tbn.fAft  o|.tbA 
<<'  judtfe"  bsttstimtesi  ao  legtl i jhMtamf^   tP.^^  on; tbe  .trial  of  a  cause, 
And  ff,  not  suAc^nt  ground  to  ;autborlze  a  cbange  of  tbe  place  of  trial.' 
Continuance— tPbesence^  QF  Witness  '  at?  "i^RiAiL — EitaoBr  CbnEft-.-^-Wb^re  a 
continuanee  irf  askfefl'tot',  li^A^ 'tbHtf  grUiiid'i*f  the  absence,  of  A  aaterial 
'  WlttNfss,  send  tbs-  vitiwss*  i^f t^^if ^fr^s  Aj^fjeaf ^,  piivf,  t^estifles  upon  tbe  trial : 
Held,  tbat  tbe  presence  of  tbe  witness  .cured  tbe  error,  if  any  was  com- 
mitted by  tbe,  court,  in  refusing  to 'grant  a^cobtiniianctf.'' 
Idem — ^No  iN^tTBY.^DefeHdani'  itf6A»%A  fbr'a  id*ntltniAiicQ»  Iqu  tlis  cronnd  ^bat 
'''    H.  Man,  auiabseiit  ^ti«fls, 'Wi9al<!|:^el|t^9ii,to  f  ^yment^  of  five  bandred 
dollars  i  njofitif  tbe  note  sued  on^     .Tbe,  defebdanti  testifying  in  bis  own 
bebalf,  declared  that  be  did  not  consider  tbe 't>'ayment  of  tbM  Are  bm- 
dred  dollars  to  be  made  iipon^tb^  vote.   'ViM  |LiB^vlt  dt  tiife  abeeBt  wit- 
ness was  presented   by   tbe  plaintiff,   denying,  all   ^^lpwledg^   about  tlie 
payip/ent  of  tb^  live  bundr^d  dollars :    Held,  that  defendant  was  not  In- 
.  jured  by  the  absence  of  the  witness.  '    *  •          i      •    . 
Eyidence  of  bfHEB  lNDt6TBl>^E^'.^^-'A  payiAettt  of  ftvs  bwadred  dollars  to 
'  plianilff  beteg*  sbownn    Meldi,  4ib&t  tb^  ^4:9ur^,  jdid  not  err  in   allowing 
plaintiff, ,  ip  r^utt/U,   to  testify  to  the  ei^lstence  of  other  indebtedness 
due  from  the  defendant  to  the  platntik  at  tb4  time  -of  said  paytne&t. 
Mistake  in   Fayob  of   Appellant.-;-^^!  appeflavt :  c;in  ( i|ot  coiBp^^tn  .of  a 
mistake'  In-  hla  oWn  tatoif^.M.to  ih»  ajptount. ,of  in^terest  due  on  a  note. 
BV)BM'0F,  Verdiot — ^AMorNT  of  Interest. — Where  the  ferdlct  of  the  Jury, 
although  Irregular  In  form,  Is  sufficient  to  tonal^le  tbe  eb«H>  to  onde^aiaod* 
tbeir  fn^entlon,  kind  'tte^dgidien^  iir  e&fcerad  to  it^cordance  th^^-ewith, 
exMpCas«td  ttai^  rate  bfi|nt«^st/(W'  the  nc^e :   ^^Id^tbat  tbe  court  bed 
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tbe  rigbt  to  aj low  ,lii^ rest). Qn  the  amo\in^  found  due  t^  tlie  jury  at  tbe 

rate  expressed  ii^  the  note. 
CoBFLiCT  OP  BTiDBNce.-^irdle  M  t&  it^fg^t  and.  cbtiflict  of  evidence  enfoVced. 
iNDiitartTY  vpov  Lost  V^nn. — Isdevnbilty  ur  not:  seqnlrcd  in  an  action  upon 

a  lost  non-negotiahIe..note.      t  •  .      . 


Appeal  from  the  District  Couri  of  the  Sixth  Judipial 
District,  White  Pine  County. 


•:• .  /' . •'» 


C,  J.  Lansm^i  for  ,4«pi)dJant     .  , 

A.  M.  HQlhott&ei,  for  Re8p6nd.ent, 

r 

By  the  Court,  Leonard,  J.  f  '  * 

_       .  '  •      A  /        '  {     1  » 

It  appears  from  uncontradicted ^allegi^tio^f  of  liie. com- 
plaint in  thi§  actio^i,  that  on  the  .third  d^y,  of  May*  187 5i  the 
defendant  f9r  a  valuable^  consideration,  at  Hamiltonj  in  this 
state,  executed  and  delivered  to  plaintiff  his  certain  prom- 
issory note  in  waiting,  by'Whjrch'lie'then  and  there  pfo&ised, 
one  day  after  date,  to  piy  platetiff  th^  sum  of  one  thousand 
five  hundred  doBfttk, 'gold  coiii  irf  lijle'  tJnited  States,  with 
interest  thereon  at  the  rate  of  two  aid  one  half  per  qent. 
per  month,  from  date  until  payment.  .  ' 

This  action  was  Brot^ght  to  recoVer  principal  ^nd  interest^ 
Defendant  pleads  full  ^aj^ent  and'  satisfaction,  and  this  is 
The  only  Is^e  raised  by' tie  answei^. 

Plaintiff  alleges  in  her  coftiplftint,  ttat  she  '4s  now  the 
holder  and'  owner  of  s^id  promissory  note/^  arid  defendant 
denieis  fhat  ^'bliintifif  if  the  lawfut  ovhaer  or  holder  of  said 
note."  '  But  the  allegation  in  the  complaint  just  stated  was 
only  an  averment  of  a  conclusion  oif  law.  It  was  imma- 
terial, and  might  have  been  omitted.  It  was  merely  a  legal 
conclusion  wliich'  necesSafilT  followed  frott  the  other'  :^acts 
stated  in  the  complaint,  and  a  denial  of  thiat  averment  did 
not  raise  a  materikl'isstle.  (Weddefspoonv.  Rogers,  32.Cal. 
572;  PoorrtiaHr:  MtlU  &  Co.,Z5  Id.  121 ;  FleUryv,  Bogei,  5 
Sandf.  '246.)  '     '  ;  ;       '     \\       - 

Besides,  the  defendant  only  denied  tliat  plaintiff  was  the 
hwjul  owner  or  holder^  thus  admitting  tlia,t'  she  held  and 
owned,  it  unlaw fvUy,  evidently  upon  the  theory  that  it  had 
been  paid.     We  repeat,  then,  that  the  only  issue  was  the 
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bne  above  ihentioned.  Upon  tKe'jpIdading^,  plaintiff  would 
iiAVQ.  be0n,.eutitle4.  to  jndgfo^j^t,  had  Hipt  dGfe^dant  alleged 
payment^  the  proorf  of  which  he- was  bound- to  establish  in 
order  to  defeat  the  action.  It  follows  thkt  tlie  court  did  not 
err  in  denying  th^  motipn  f o^  s^  nonsiiit 

The  jury  found  thie  folowing  verdicjf :      t,         .  . 

"We,  the  jury  in  the  above-entitled  cause,  find  for  the 
plaintiff  in  the  sum  of  nine  hundred  ^d  fif t^n  dollars^  gold 
coin,  with  interest  on  said  sum  at  th/^  rate  of  (1  1-3)  one  .and 
one  third  per  cent,  per  mbhth,  from  the  third  day  of  May, 
1876,  to  this  date  and  until  paid.        /    .    ..  • 

Patbiok  Keoqh,  Fobemax^ 
*  Dated  October  9,  ia?8.' 

"  *^We  agrfee  to  We  thousand  four  hyndi-ed  and  seven  dol- 
lars kid  fifty  c^ts.      ••'•*=  ^  IPATHick '  K:?ogh,  T'breman.*' 

Tiij^  court  ordered. j]ijdgqiep..t.ffpr  one  thousand  four  hun- 
dred ^^nd  speai  doilars.  and  fifty  cppts,  witlf.  iixterest  from 
cfate  upon  jiine  hundred  f^nd,  ,4f teem  .doUans,  at  the  rate,  of 
two  p^r  cent.  ,per  month. 

The  September  term  of  the  distriqt.  pourt  of  White  Pine 
county  con;impnced,  according  tp  law,  September  2,  1878, 
and  this  action  was  brought  September  4*  On  the  ninth  of 
the  same  month,  before  the  defendant,  had  appeared  in  the 
aot;ion.  the  court  ^^Ojrdered  that  all  oa^e^  that  come  at  i^ue 
between  this  date  and  the  seventh  of  October  next  be  set 
for  trial  on  said  last  named  day.*'  This  case  was  placed  on 
the  court's  calendar  by  the  clerk  on  the  fifth  day  of  Octo- 
ber, and  on  the  seventh  of  the  same  month,  the  following 
day  was  fixed  for  the  time  of  trial. . 

When  defendant  filed  his  answer,  on  the  thirteenth  of 
September,  J.  B.  Barker,.  Esq.,  was  his  attorney  in  the  case. 
A  few  days  thereafter  Barker  vent  to  California  on  account 
of  sickness,  and  was  absMit  at  the  time  of  trial.  On  the 
day  fixed  for  trial,  C.  J.  Lansing,  Esq.,  appeared  as  de- 
fendant's attorney,  and,  was  so,  entered  of  record.  He  then 
nioved  to  set  aside  the  orders  setting  the  case  for  trial  on 
the  seventh  and  eighth  of  October,  arid  to  reset  it  for  some 
other  day,  but  upon  what  grounds  the  motion  was  made  does 
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not  appear.  The  entire  motiau  was  overruled,  and  thereby, 
it  is  claimed  the  court  erred.  We  are  not  a^are  of  any 
statute  which  prohibita  the  settii^  of  cases  for  trial  at  any 
time  during  the  term  at  which  they  are  commenced,  if  they 
are  at  issue  upon  questions  of  law  or  fa<?t,  although  not 
commenced  until  after  the  beginning  of  the  t^rm;  and  if 
the  action  of  the  court  in  setting  the  case  for  trial  waa  in- 
consistent with  its  established  rules  of  practice,  we  are  not 
adidaed  of  the  fact,  .and  in.  the  absence  of  any  showing  to 
the  contrary,  we  must  presume  in  favor  of  the  regularity  of 
the  prooee<iings,  and  the  correctness,  of  the  rulings  of  the 
court  below. 

Defendant  then  moved  for  a  chitnge  of  venue,  on  the 

ground  that  he  could  not  have.  a.  fair  and  impartial  trial 

before    the    judge    presiding^  because    be    and    defendant 

had  been,   and  then  were,   bitter  persont^  enemies.     The 

motion  was  supp<^ted  by  the  defendant's  affidavit  setting 

out  the  facts  just  stated,  but  it  was  denied,  by ,  the  court. 

The  judge  was  not  disqualified  under;  the  statute.     (Comp. 

L  950.)     It  is  held  in  California  that  bias  or  preji^dice  on 

the  .part  of  the  judge,  Oven  in  a  criminal  case,  constitutes 

no  legal  inoapaqity  to  sit  on  the  .trial  P^  &  cause,  and  is 

not  sufficient  ground  to  authorize  a  change  of  the  place  of 

trial.    '{The  People  r.  Williams,  24  Cal.  33.)     And  so  it 

was  held  in  a  civil  case.     {McCaiUey  v.   Weller,  12   Id. 

523.)     This  is  especially  true  when  the  jury  finds  the  facts; 

for,  if  a  court  errfe  in  matters  of  law,  its  errora  may  be 

corrected  as  effectually  on  appeal  taken  by  an  enemy  as 

by  a  friend.     Besides,  tbe  presumption  is,  that  the  coicrt 

will  not  be  influenced  by  the  animosities  of  the  judge,  if 

such  he  has.: 

But  this  was  a  case  where  it  was  proper  for  the  court  to 
act  upon  its  own  personal  knowledge.  The  judge  knew  his 
feelings  towards  the  defendant  better  than  any  one  else, 
and  he  had  a  right  to  act  upon  what  he  knew.  And  .if  it 
was  necessary,  in  support  of  tlie.ju4guient,  we,  would  pre- 
sume that  he  acted  on  his  own  knowledge,  that  ^t  the  time 
of  the  trial  he  had  no  animosity   ag^iinst  the  defendant* 
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(Tahle  Mountain  M.  Co.  v.  Waller^ s  Defeat  M.  Co.,  A  Nev. 
222.) 

The  defendant  next  filed  his  affidavit,  and  moved  thereon 
for  a  contrnnance  until  October  18,  1878.  The  motion  was 
overruled,  and  the  cause  was  tried  October  8. 

It  is  unnecessary  to  state  the  entire  contents  of  the  affi- 
davit for  continuance.  The  ground  stated  was  the  absence 
of  two  witnesses,  residents  of  Eureka  county,  forty  miles 
from  the  place  of  trial,  in  White  Pine  county,  named 
William  Pardy  and  Henry  Mau. 

Defendant  stated  in  his  affidavit  that  he  expected  to  prove, 
and    could    prove    by  Pardy,  that   "he,  defendant,    on    the 
twenty-eighth  day  of  March,  1876,  had  a  settlement  with 
plaintiff  in  full  of  all  demands  then  existing  between  them; 
that  the  defendant  then  paid  the  plaintiff  in  full  the  balance 
that  was  then  due  on  the  said  promissory  note,  and  that  the 
plaintiff  accepted  and  received  the  same  in  full  satisfaction 
of  said  note,  and  that  defendant  then  and  there,  to  wit,  at 
Hamilton,  in  White  Pine    county,  Nevada,  requested    and 
demanded   of  the  plaintiff  the  said  promissory   note,    and 
that  plaintiff,  in  the  presence  of  said  Pardy,  told  him,  and 
declared,  that  she  had  destroyed  the  said  promissory  note. 
and  had  burned  the  same,  and  that  the  same  was  no  longer 
in  existence."     The  statement  shows,  however,  that  the  de- 
sired witness,  Pardy,  was  present  in  court  and  testified  for 
the  defendant.     It  appears  that  on    the    twenty-eighth    of 
March,  1876,  he  was  agent  of  the  White  Ppie  County  Bank^ 
but  it  is  not  shown  that  he  had  any  connection  therewith  at 
the  time  of  the  trial,  or  that  he  had  the  charge  or  custody 
of  the  books  and  papers  of  the  bank,  or  could  produce  them 
in  court,  if  they  were  desired  or  required.     But  defendant 
did  not  state  in  his  affidavit  that  the  books  or  papers  of  the 
bank  were  necessary  for  any  purpose,  in  oonnectiou  with 
the  testimony  of  Pardy  or  otherwise.     He  did  state  that, 
*^after  the  said  case  was  set  for  trial,  he  sent  a  telegrajn  to 
the  said  town  of  Eureka,  requesting  the  said. Pardy  to  come 
to  Hamilton     *     * .  *     with  his  books  and  papers  that  re- 
lated to  the  matters  in  controversy  in  this  action^  and  that 
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taid  Pardy  refuaed  to  come  to  Hamilton,  the  place  at  which 
this  aetioa  was  set  £or  trial." 

That  was  stated,  however,  onjy  for  the  purpose  of  show- 
ing diligenoa  It  may  he  presumed,  that  at  the.  time  the 
telegram  was  sent,  he  thought  he  wanted  the  hooks  and 
papers  referred  to;  but  when  he  made  his  aiEdavit  he  did 
not  say  he  wanted  them,  or  that  they  .were  necessary  for  his 
defense,  or  that  he  could  not  safely  proceed  to  trial  without 
them,  or  that  they  contained  anything  of  iuiportance  to  him, 
or  that  they  were  nesee^aary  in,  connection  with  Pardy's  tes- 
timony, in  order  that  he  might  prove  by  the  latter  the  facts 
stated  in  the  affidavit*  In  a  word,  the  court  had  no  reason 
to  think  that  the  defendant  wished  ox  req^uired  the  books 
and  papers  of  the  bank,  or  that  Pardy  had  i^ccess  to  them 
or  control  over  them,  ilof  does  it  anywhere  appear  that 
they  weare  necessary.  If  a  objection  w^  made  by  plaintiff 
to  any  question  propounded  to  Pardy  as  to  the  afiairs  of 
plaintiff  and  defendaj^t  with  the  b^nk.  He  was  permitted 
to  testify  to  what  h^  knew,  and.it  does  not  appear  that  he 
required  any  books  orpiaperj^,  in  order  to  make,  his  statement 
full  and  complete. 

Such  being  the  facts,  if  the  .court  erred,  it  did  so  in  deny- 
ing the  motion  because  of  the;  absence  of  Pa^dy  alone ;  and 
luB  presence  a3  a  witness  for  defendant  cured  that  error,  if 
such  it  was. 

Defendant  also  stated  in  his  affidavit,  that  h^  expected  to 
proye>  a»d  CK)uld  prove  by  Henry  Mau,  that  '*on  the  fifteenth 
day  of  March,.  1876,  he  (defendant)  paid  plaintiff  five  hun- 
dred dollars,  and  in  part  payment  of  the  promissory  note 
described  in  the  complaint." 

Should  it  be  admitted  that  the  defendant  used  r^a^onablc 
diligence  in  relation  to  the  desired  witness,  Mau,  and.  that, 
from  the  affidavit,  as  it  was  written^  the  cpurt  erred  in  re- 
fusing a  continuance,  still  it  is  undeniable  that  the  defend- 
ant suffered  no  injury  thereby*  There  are  two  reasons  for 
this  conclusioju  Wheoj,  a  witness  upon  the  trial,  he.  testified 
as  follows : 

"At  the  time  Ip^id  her  (plaintiff)  the  ^ve  hundred  dol- 
lars, March  15,  18X8,  nothi^ng  wa^.-said  abput  the  note,  .or 
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paying  it  on  the  note.  I  said  nothing  about  the  note;  for  I 
supposed  it  was  burned.  I  merely  gave  her  the  money. 
*  *  *  I  took  no  receipt  from  her  against  the  note.  *  *  * 
?f"one  of  this  money  was  given  to  plaintiff  as  payment  upon 
the  note.  I  did  not  consider  it  payment  of  the  note.  I 
merely  made  her  a  present  "*  *  *  of  the  five  hundred 
dollars." 

And  in  the  second  place,  in  the  counter  affidavit  of  Henry 
Man,  used  and  referred  to  on  motion  for  a  new  trial,  affiant 
stated  that,  he  "never  informed  defendant  that  he  knew,  or 
would  testify,  that  defendant  paid'  to  plaintiff  five  hundred 
dollars  or  any  sum  of  money,  on  said  promissory  note,  at 
any  time  or  place;  that  he  had  no  knowledge  whatever  that 
any  sum  of  money  was  ever,  at  any  time,  paid  by  defendant 
to  plaintiff  upon  said  note.'*  Besides,  plaintiff  admitted 
receiving  the  five  hundred  dollars,  but  claimed  that  it  was 
paid  on  accotmt  of  other  indebtedness. 

From  the  foregoing,  it  is  too  plain  for  discussion  that  the 
absence  of  Mau  was  no  injury  to  the  defendant.  Other 
facts  are  disclosed  by  the  record  wMch  justify  the  action 
of  the  court,  but  we  deem  it  unnecessary  to  advert  to  them. 
Nor  did  the  court  err  in  permitting  plaintiff  to  testify,  in 
rebuttal,  that  at  th6  time  of  the  conveyance  of  defendant's 
interest  in  the  Boston  mine ;  at  the  time  of  the  paymeit  of 
five  hundred  dollars,  and  at  the  date  of  settlement^  March 
28,  1876,  defeiidant  was  indebted  to  her  ontside  of  the 
note,  to  which  indebtedness  those  payments,  as  claimed^ 
were  intended  to  apply.  The  only  issue  raised  by  the  an- 
swer, as  before  stated,  was  whether  or  not  the  note  had 
been  paid.  Defendant  claimed  that  certain  moneys,  a  part 
of  which  plaintiff  admitted  reeeiviiig,  were  paid  in  satis- 
faction of  the  note,  or  the  indebtedness  evidenced  thereby; 
while  plaintiff  insisted  that  all  sums  received  by  her  subse- 
quent to  executionl  of  the  note  were  intended  as  payments 
of  other  indebtedness  then  existing. 

It  is  true  that  defendant  testified-  ujpon  cross-examination 
that  he  did  not  pay  the  five  hundred  dollars  upon  the  note, 
or  make  the  con^ieyance  in  part  satisfaction'  thereof ;  on  the 
contrary,  he  admitted  that  nothing  was  said  about  tiie  note  ; 
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stiU,  his  efffort  at  the  tiial  ivar  to  apply  those  sums  as  pan 
payment  of  the  note,  and  ooumsel^  in  his  brief,  now  claims 
that  the  £ve  hundred  dollars  were  paid  in  part  satisfaction 
of  the  indebtedness  expressed  in  the  note. 

Under  such  cireumstancesy  it  was  perfectly  proper  for 
plaintiff  to  testify  tiiat  the  sumai  paid  subsequent  to  the 
execution  of  the  note  w^re  not  .paid  o»  received  tipon  the 
note,  if  such  was  the  f  aictf;,  and  to*  strengthen  the  probability 
of  the  truth  of  the  assertion  by  showing>'the  existenoe  6f 
other  indebtedness  to  which  the  payments  might  have  been 
and  were  applied.  '         i      . ...  . 

The  jury  found,  a  verdict  for  pfeintiff  far  nine  hundred 
and  fifteen  dollars,  a!nd  interest  thereoit  at  the  rate  of  one 
and  one-third  per  cent,  per  moQth  f  torn « the  date  of  the 
note.  How  the;^  arrived  at 'the  cbnoluBion^  that '  plaintiff 
was  entitled  to  that  rate-  oi  inttferft  obly,  will  probably  never 
be  known.  If  any  portion  of  •  the  note  was  unpaid,  she 
should  have  received  interest 'at* irwo  ahd  idne4ialf  per  cent. 
per  moMh  upon '  that  aixK>tint,'  b«eause  the  aiiswer  admitted 
that  that  was  the  rate  expressed  in  the  note,  and  testin^oiDy 
to  the  contrary  wds  ittadmissiblie.  -  Besides^  defcoudanjt  tet- 
tified  that,  he  thought  "the  note  drew  only  two  per  cent, 
from  date  until  paii.'"^  •  ' 

But  at  anyrale^'tfee  jury's  inifttake  was  an;  favor  of  the 
defendant,  and  he  can  hot  'Cotn^laih.  The  whole  amoutit 
of  recovery  wtfs  not  at  •firsrt;  expressed  in  th^  verdiotjijaa  re- 
quired by  section  178  of  the  Civil  Practice 'Aetyaai4>u|M>n 
motion  of  plaintiff^s  •  attorneys  the  oottrt  resubmitted  t  the  ( 

case  to   the   jury.     Thereupon  the   same  verdict   was\  re-  ' 

turned,  with  the  following  wotdfl  added':    "We  agree'  to  one  ^ 

thousand  four  hundred  and  Steven  dollars  and  fifty  .oeata,'^  l| 

and  judgment  was  entered  thereoto  ab  before  stated.  '  J 

The  court's  duty  was  to  resubmit  the  case,'  add  iialjibough 
the  second  verdict  is,  as  claimed  by  counsel- for  defendant, 
somewhat  irregular  as  to  form,  ^till;*  theire'is  no  difficuily  in 
ascertaining  the  jury's  infentiOTi,  aAd  the  judgment  entered 
is  in  accordance  therewith,  except  as  tb' the  rate  of  •  interest, 
after  jtidgmerit,  upon  the  principal  sum  f6und  due ;  arid  as 
to  that,  the  court  very  ptoperly''disregai*ded  the  verdict; 
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because,  by  statute,  plaixitiff  was  entitled. to  interest  upon 
nine  hundred,  and  £f teen  dollars^  at  the  rate  expressed  in. 
the  note^  and  the  jurj^;  could  not  tak^  dvray  that  right 

The  testimony  was  vei^.iconflioting  upon. the!  question  of 
payment  .o£  the  n^te,  and  we  oatk-  ifcot,  theirefore,  disturb 
the  judgment  upon  ith^  ground  that  the  verdict' is  not  sus- 
tained by.  the  evidende  \:^pon  that.. points  One  other  ques- 
tion remains  to  be  considered.  .It  as  said  that,  ^'the  evi- 
dence  is .  insufficient  to  ^ustadnithe  verdict,  and  that  the  ver- 
dict is  against  law,,  because.. the <  note  sued  on  waa  lost,  and 
no  bond  of  indemnity  was  offered  or  given." 

The  compladnt  does  not  ic6ntain<  a/  oppfy.of  the  note,  and 
it  nowhere  appeaja^that  it  was  negotMtbJe,  or: if.  negotiable, 
that  it  was  indorsed rbj  plaintiff.  .Mr.  Hillhouse,  Attorney 
for  plaintiff,  tes.tifi^d  that.cYplaintliff  gave  him  theDote  sued 
on,  in  July  or  Angus t,  187 &;  that  he  lo^  it;  that  it  was 
l<mg  past  due  when,  he  refeeivediit  froiii  ptointiff."  It  is  not 
shown  > whether  the  loss,  was  before. or  .after,  the,  action  was 
commenced,  although  it  seem&.incwjk  tb0 : complaint  that  it 
was  after ;.  for  it  ia  th^reiallegedit^at  plaintiff  was  then  '^the 
holder  and  owner"  thereof,  as  .h^loye  stoted,  md  the  com- 
plaint is  verified.  ; 

There  is  authority  for  holding  that,  in  an  action  against 
the  maker  of  a  lost  negotiablef  note,  ^ich  was  past  dn^  at 
the  time  of.  the.. loss,  the  def^aidanjb  is  not  etititled  to  claim 
indemnity.  (Thayer 'w. King,  1^  Ohio,  246.)  But  upon 
that  question  we  express  no  .opioioni 

Indemnity  is  not  required  in  an, action  upon  a  lost  non- 
negoti€Ale  note.  (Story  on  Fxom.  Noteq,  sec.  106;  Wilder 
V.  Seelye,  8  Barb.  409 ;  Lazell  v.  I^i^eU,  12  Vt.  449 ;  De^pew 
V.  WheeUin,  6  Blackf.  485^  Hough  v,  Barior^,  20  Vt  455; 
Rowley  v.  BaU,  3.  Cow,  313;  Blade  v.  Noland,  12 
Wend.  173 ;  McNai/r  v.  GUbisrt,  3  Id.  344 ;  Pintard  v.  Tack- 
ington,  10  Johns.  104.)  .  . 

Inasmuch  as  it  is  'not  shown  affirmatively  that  the  note 
was  negotiable,  we  will  nf^t  pr^ume  it  was  of  that  character. 
See  authorities  last  cited 

It  appearing  by  stipulation  9f  counsel  that  the  plaintiff, 
Ada  Allen,  has  died  since  ^the.  C(»Dmencemejit  of  this  action. 
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in  purmianee  of;  said  stipuktion,  it. is: -ordered  tbfit  Katie 
Bilej,  administratrix  of  tfaeesiaieraf  Ad*  AUeoti^  de^e^s^?. 
be  and  she  is  hereby  substituted  as  a  party  plaintiff  and  re- 
spondent herein,  and  the  'judgtnent  is  ftiffirmed. '       ^    '"     *^ 


1 


***^*i«    ill!  »»»»^^*y 


JOHN  S.  OHIXD,  KBsjfojfpJS»T,;«..  SAMUEL  SINGLE- 
TON' AND  RBJPEGCA  &prGLETON,    Appsx^ants.; 


1  •>.    ' 


HOICSSTSAD — DBCl4A|UTION  ,6Fj,   MUST    BA    RBC0BDEI>-7-BX0HT    OF    HuSBAND    TO 

MoBTGAGK. — ^A  homestead.  In  fftctl  ik  tbe  absence  6t  a  recorded  deciaCra- 
tlon  that  It  b^a'bttte  Klected  taUiiah;  can  >1>e  mortified,  tv  the  Kmsband'' 
alone  without  the  eonaent  of  ols  ififei   -  i     ,,.      . 

Appeal  from  the  District  (QoiiH  of  the'  Secwmd  Jkidicial 
Distri©*,  PoKgUia  Co^i^ty.      ..      ii  .r    :    •: >  ' 

The  facts  are  stated  ia  the  qp^faipja.       .. 

A.  C.  SUisahd.M-  Jebbs,  for:  AppelJjmtA:  ,        ,., ,, 

A  mortgage,  under  our' 6*tettite; -is  not  a  conveyance  jox 
lands,  nor  does  the  ftibttgagee  take-  any  estate  in  the  land 
mortgaged.  He  iacquires  a  lien  upo^n  it  uimply  for  the 
security  of  his  demand,  which  can  only  be  enforoed  by  a 
indgment  for  the  sale  of  the  property  mortgaged,  and  a  sale 
in  pursuance'  of  the  ^nidgmetit '{Bludworth  vj  Lake,  33' 
Cal.  255;  Orattun  v.  Wiggins,  "^.Z  Id.  16;  NagUy.  Mac^^ 
9  Id.  426 ;  McMillans.  'Richards;^ Id.  366: ) 

A  mortgage  id  a  mei^  iiiieident  to  the  debt  which  it. se- 
cures, and  follows  the  transfer  of  the  note  with  the  full 
effect  of  a  regular  assignimetit:  (Ord  t.  McKee,  5  Gal.  515 ; 
Bennett  t.  Solonion)  6  Id.  134;  Peters  v;  Jamestown  B.  Co., 
5  Id.  335 ;  McMillan  v.  Richards/ 9  Id.  36S ;  Koch  v.  Brigga, 
14  Id.  256;  Haffl&jI'T.  Mnier,  13  Id.  13;  Kidd^v.  Tee^ple,. 
22  Id.  255;  Dutton"r:  Warschauer,  21  Id;  609.) 

It  can  not,  therefore,  be  claimed  that  the  'wife  has  been 
deprived  td  hef  itdttidfetead  by  the  execution  of  a  mort- 
gage by  the  huaband'alooie,  whefa>  .before^,  eondltiop  broken 
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atiid  befoTe  a  saleor  decree^  she  pursues  the  statute^  and 
files  heT  declatatioQ  of  homesteads  : 

R.  M.  Clarke. ^iN.  Sodevborg,  for  JRespon^dent: 

The  right  to  the  homestead  exemption  dates  from  the 
filing,  for  record,  of  the  declaration-.  The  enforcement  of 
this  salutary  provision  is  indispensable  to  the  protection  of 
creditors,  and  the  terms  of  the  provision  are  mandatory. 
(Smyth  homestead  and  Exemptions j  deoi.  56^  56,  ^269;  13 
Iowa,  122 ;  BartKolomev)  V.  Book,  23  Gkli  -278 ;  Mdnnmg  v. 
Dove,  10  Rich.  (S.  C.)  L.  403;  Davenport  v.  Alston,  14  Ga. 
271 ;  Commercial  Savings  Bank  of '  San  Jose  v.  Daniel 
Oorhett  ^  td.,  5  Sawyer^  64a  ^/»  re  Raed,  Id<.  410;  IS  Id. 
482;  26  Id.  140,  370;  36  Onl.  11.) 

By  tile  Coiartj:BiUTa:Y,!0.  J. :  i    . 

Prior  to  the  year  1874,  the  defendants  ^ei^  'husband  and 
■wife,  and  were  residing  on  a  farm  in  Douglas  county,  which 
was,  in  fact,  their  hotafii^sfe^d.  Ot  the  twefiity-fdurtb  of 
January,  1874,  and  before  either  of  the  defendants  had 
recorded  a  declaratiion  of  hothesteat),  ifae  husband  mort- 
gaged, ithe.  premises,  to  th^  :.pl^tiff^.  This  action  having 
been  cammdnoed  to  foreclose  the  mortgage,  the,  wife  there- 
after TQcorded.a  decliiiratj|04  4^f  jiom^tf^d,  ^d  the  home- 
stead claim  ia  set  Up  as. a  fdefena^  tp  the  .^i|it. 

The  district  court  decreed,  asaje  ^  the  mortgaged  pxenx- 
ises  in  satisfaction  of  plaintiff's  den^an^.!*  The. single  ques- 
tion Raised  by  defends^tsl  appeal  is,;  whether  &  homestead, 
in  fact,  in  the  absence  of  a  record^  dcdar^tion  that  it  haa 
been  iseleetiod  as  sucb^  can  b^  mprtgagf^d  by  the  husband 
alone  without,  the  conft^ntqf  his  yfiie,  , 

We  can  not  agi^ .  with  >  Qoun^l  for.  ^ppellanlB,  that  the 
case' of  Hawthorne  and  wifi^  v,,ffmiJtfiixS,]^ev,  182,  is  pre- 
cisely in  point  The  questijiMi  tberj^  ^sifi  as  to  the  manner 
of  protecting  the  homesDeoid  against  forced  sale  at  the  suit 
of  an  attaching  loreditor.  Here  the  question  is  as  to  the 
disability  of  the  owner  U^  u^ke  a  voJ,un.taxy  alienation  of 
the  homestead.  For  the  ^owef  tx>.  sell  imdoubtec^y  inHudes 
the  power  of  mortgage,  and  if  the.  husb&nd  in  this  case  had 
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the  powep  to  a^  his  homefiFtead^  without  the  consent  of  hi^ 

wife,  at  any  tipie  prior  to  tke  filing. of  a-  dedaration  of 

kmiestead/ then  there  can  h^  no  doubt   that   ho   had,  the 

power  to  aubjeet  it  tbr  the  lien  6f  bt  mortgage^  and  the  meve 

fact  tiiat  a>  sale  df-  the  property  under  judicial  process. haa 

bsoome  neoessary  fov  the  satiafectianofBiieh  lii^.doed.not 

bring  the  case  within  the  doctrine  of  Hawthorne  v.  Smith. 

If  a  mertgagie  is  valid  when: ekec^ted,  the  Tested  tights '  of  ii{ 

the  mortgagee  can  not  be  defeated  by  any  siibsequejatiact^ 

of  third  parties.     In  the  case  referred  to  it  was  held  that 

an  attaching  creditor  had  no  greater  rights,  as  against  the 

occupants  of  the  homesteady  thtx)  creditors  at  large,   and 

that  a  isal^  'lit  his  eniti  eonld\ be 'defeated  by  the'  fiJiqg  of  ^ 

declaration  of  homestead  at  aa^  Mn^ct  ji^efore  sale.     But  it 

was  not  decided,  nor  was  it  intimated,  that  the  making  of 

such  declaration  wouM  defeat  a  prior '  voluntary  alienation 

by  the  owner  of  the  property. 

This,'^en,  is  the  questum  to  be.  deeided:,  Did  Singleton, 
before  the  fllfng  of  hist  wife's  decbriation,  have  the  power  to 
iell  their  homestead  without  her  qonsent? 

As  the  law  stood,  at  the.  date  of.  the  adoption  of  the 
constitution,  it  is  clear  that  he  would  have  had  no  snob 
power,'  (Stats.  1861,24;  Gpldrnan  v.  Clarke,  ll^ev.  607.) 
Residence  alone  waa  then  suffici^it  to  isonetitute  a  legal 
homestead,  and  the  husba'nd'had'no  pc^w^rto  sell  or  incum- 
ber it  withput  the  consent  of  hi^  wijf^.. 

But  by  seetion  thirty  o£  article  four  of  .tb«. constitution,  the 
legislature  of  the  state  was  enjoined  to  pass  laws  proriding 
for  the  recording  of  homesteads,  and  in  pursuance  of  this 
injttnctlon,  the  law*  oiF'1865,  entitled  '^An  AcU  to  exempt  the 
homestead  and  other  property  from  forced  sale  in  certain 
cases,"  was  passed.     (Comp.  L.  186,  ei  seq,) 

This  law,  while  it  does  not  expressly  iw^eal  the  territorial 
law  of  1861,  has,  in  the  opinion  of  the  court,  the  effect  of 
repealing  it  by  implication.'  This  Keing  so,  it  followsr  that 
we  have  n6  other  law  omeur'  statute  hoftk  defining  what  a 
homestead  is ;  and'  ainee  it  is  only*  the*  hohoaestead  "provided 
hy  Idii^  that'can  iiot^be-  alienated  without /the  consent'  of 
the  owner's  wife  (Const.:^  art.  IV.;  sec.  3),  it  follows  tba^ 
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the  homestead  of  these  appellants,  not  having  lieen  aelcK^ted 
by  a  recorded  declaration  of  the  okim  (Comp.  L.  .186),  was, 
at  the  date  of  the  mortgage  to  plaintiff,  subject  to. alienation 
by  the  husband  alone.  (See  SnUih  y.  Shrievea,  13  Nev.  30S ; 
0.  and  8:  Bank  of  Ban  Jase  Vi  Oarbett,  5. Saw.  547;  Smyth 
on  Homestead  Exemptions,  sec..  260,  and  authorities  there 
cited.) 

For  thefae  reasons  the  judgm^it  of  i  the  dis^icA  court  is 
affirmed. 


(Mo.    1008.) 

JOSEPH  TOGNINI,  bt  al.,  AppBimwrs,  v.  MATTHEW 

KYLE,  Rbspoitdsnt. 

GSJLIIC   AVD   DliaTPBX   or   P9B80NAL   FWOVMtUtJ-i-S^AXJP    UAX   BS   lKJ«BBM>,-^ 

Where  fraud  la  charged*  express  proof  Is  not  required,  but  it  may  be  In- 
ferred from  strong  presumptive  drcumstances. 

iDttM — amprrciBKCT  op  Eyidbmcb  to  BnABUtH  Pxavd* — ^Tlie  flri^enee  re- 
▼iewed  an4  held,  sufficient  to  show  thftt-  the  sale  ol  the  personal  property 
was  made  with  Inten^t  to  defraud  creditors,  and  that  the  rendees  parti- 
cipated in  the  fraud  of  the  vendor. 

CoMFLrct  ov  SnDi)NCB.-^Eule  as  to  «Meighe  and  eonlliet  of  eTldence^  enforced. 

lirsTBUCTioN — FALas  BNtBZ  IK  BooKB— ^Tr^msactiob  Prauoulbht. — The 
court  instructed  the  jury  as  follows:  "If  the  Jury  believe  from  the 
evidence  that  the  transactioh  between  plaintiffs  and  Nicholas  Lochessi* 
in  relation  to  the  order  for  (ho  payment  sC  Blaglo  liBflhoBsi  WBS  £r»ii4Q' 
lent,  and  tibere  was  |l  false  oittfy  upom  plaintiffs  books  to  show  psjment 
of  this  order,  and  this  transaction  was  intended  to  hinder,  delay,  or  de- 
fraud Hansen,  then  you' must  find' for  the  defendant:"  BM,  that,  wben 
taken  and  conildered  with  other  Ukstmettons,  it  conlt  n*t  have  misled 
the  jury. 

Appbai<  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  f  aets  are  stated  in  the  opinion* 

Bishap  &  Schiai,  for  Appellants : 

I.  There  was  no  evidence  to  sustain  the  verdict  It  was 
eridenliy  rendered  under  a  misapprehension  of  the  law, 
and  of  like  evidence^,  or  as  the  result  of  prejudice.  In  either 
ercnt  a  new  trial .  jshould  be  ordered.     {Quint  v,  Ophir,  4 
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Xer.  304;  HilKaxd  on  New  Trials,  461,  sec.  27;  Tompkins 
7.  Corry,  14  Gk.  11%  yWilUa'ms  v.  Brasfield,  9  Yerg..  270; 
Levingsu'orih  v.  Fox,  2  ;6ay,  520;  Potter  v.  Carney ,  SCaJ* 
574;  HiUiard xm  New  Trials,  276^.dec.  34.) 

n.  It  was  earroQc  in  the  oourt  in  giving  defeo^aaito  inatrue^ 
tions  two  and.  three.  It  was  error  todireot.  the  atteiUiion  ot 
the  jury  to  a  point  on  which  there  was  no.  QVideni3e,.a!Qd'  es^ 
peciallj  80,  to  assume  that  point  as  proven*  *  (Hllliajcd  on 
New  Trials,  293,  294,  note  (a)  294,  and  caa^a  cited ;.£ln^e{0r 
V.  Wilt,  15  Penn.  59.)  .,     . 

The  instmotiaiis  are  based  on  the  assumption .  that  Iji^re 
were  false  entries  ia  appelllints'  books  of.  aocoHiit.  There 
is  no  word  of  testimony  to  sustain  this.assumption« .  The 
court,  by  instruction  No«  3,  asked  by  defendant,  submits  ta 
the  jury  the. (Question  whether  or  not  said  acooimts  andbook^ 
are  not-  fraudulent,  and  fraudulently,  kept.  (For  thespe 
reasons  alone  the  judgment  should  be  reversed  and  a-  new 
trial  granted.  :  {E chert  v.  *Floit9rff,  43  Penn.  46;  flams'  v. 
Wikon,  1  Wend.  511 ;  Hilliardon'New  Trials^  812,  aec.  6».> 

III.  The  court  erred  in  using  the  term  fraud,  in  the  in-> 
stnictions,  without  instructing  the  jury  in  what  legal  fraud 
consisted.  There*  being  no.  fraud  in  law,  tu9.  distixiguisbed 
from  fraud  in  faet^  the  giving  of .  infitru<5tiona  objected  to 
was- erroneous.  (HiUiard  on  Ndw  Trials,  349,  aecs*  126, 1^7 ; 
Jackson  v.  Tim/merman,  7  Wend.  436;  i^owter  y/Smft,  3 
Ind  188  ,Willum8.  V.  Benily,  29  Pa.  272 ;  Flach  v.  NeilL  22 
Tex  253.)  '      : 

IV.  Thece  is  no  evidence  from  ^hich  fraud  could  be 
fairly  inferred,  it  was  error  for.  the  court  to  submit  the 
question  of  fraud  to  the  jury. .  (HiUiard  on.  New  Trials^ 
353,  note  a ;  HercUcv.  Bilger,  47  Pa.  60.)  : 

Laspeyre  &  Beatty,  for  Hespondent : 

I.  Sometimes  a  fact  in  issue  is  not  directly  proved,  but  is 
inferred  or  presumed '  from  other  facts ;  often  a  ^ingli  fact 
will  determine  the  verdict  by  inference,  and  where  the  in* 
ference  is  reasonable,  the  verdict  will  not  be  disturbed. 
(3  Gra.  &  Wat.  N.  T.  1275,  1278 ;  Price  v.  Evans,  4  Bi  Mon. 
386;  Wa/rdyf.  Gtmtcher/,  2  Bush,  67  ySwoffgeHy  v,  Siohdy,  1 

Nev.  Vol.  XV.— 30. 
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Swan,  38;  McDcuniel  v.  Bacca,  2  Cal   326;  2  Cow.  404; 

I  Story  Eq.  Jur.,  sec.  190;  1  GreenL  on  Ev»,  sec.  68,  note 
1,76.') 

II.  There  was  abundant  evidence  showing  fraud  in  the 
entiTe  traneaction  of  the  pretended  assignment,  and  fraud 
was;  clearly  established  before  the  jury.  (T^timony  re- 
viewed at  length.) 

'  III.  The  third  instruction  did  not  assume  a  fact  The 
language  of  this  instruction  in  regard  io  the  statute  of 
frauds  follows  the  statute  substantially. 

'  IV.  This  court  will  hot  disturb  the  instructions  of  the 
district  court  to  the  jury,  on  the  gix^und  that  there  was  no 
evidence  upon  which  to  base  them,  when  there  was  some 
evid^ncel,  although  it  may  have  been  slight  (AUisim^  v. 
Hagan^  12  Nev.  41;  Perlberg  v.  Gorham,  10  Cal..  122; 
People  V.  Cleveland,  49  Id,  578;  Robinson  v,  W.  P.  E,  R. 
(7o.>4«  Id.. 420.)' 

V.  All  instructions  must  be  construed  together.  (10  Sm. 
&  M,  Miss.  25;  3  Gra.  &  Wat  K  T,  862-868.;  Depeyster  ▼. 
Oolunibian  Ins.  Co.,  2  Caines^  85  9  Edmondson  v.  Machell,  2 
Term  R.  50  :  • 

VI.  The  court  will  not  distilrb  the  verdiet  if  the  evidence 
is  conflicting.  {Henry  Rice  v.  James  Cunningham,  29  Cal. 
492;  3  Gra.  &  Wat  N.  T.  1213,  1214,  1218,  1240,  1286, 
note  D;  Presion  v.  Keys,  23  Cal.  193 ;  KimbaU  v.  Gearhart, 
12  Id.  27 ;  Kyle  v.  Tubhs,  32  Id.  332 ;  1  Gra.  Wat  N.  T.  386  ; 
Douglas  v.  Tousey,  2  Wend.  352 ;  Hammond  v.  WadJuims,  5 
Mass.  353 ;  Baker  v^  Briggs,  8  Pick.  122 ;  McAfee  v.  Ryan, 

II  Mo:  364;  Lee  v.  Banks,  4  Litt  <Ky.)  12;;  Moore  v.  Foster, 
10  B.  'Mon.  265 ;  Dodge  r,  Britain,  1  Meigs,  84;  Kincaid  v. 
Turner,  2  Gilm.  618 ;  Baeon  v.  Parker,  12  Conn.  312 ;  Al^op 
V.  Com.  Ins.  Co.,  1  Sumner  451 ;  Bishop  v,  Perkins,  19  Conn. 
300 ;  Duell  v.  Bear  River  &  A.  M.  Co.,  5  Cal.  85 ;  Speck  v. 
Boyt,  3  li  419;  Smith  y.  Billet,, 15  Id,  26.) 

VH.  The  statute  does  not  contemplate  conclusive  eyi- 
djB^ice  of  fraud.     (^White  v.  Leszynsky,  14  Cal.  165.) 

By  the  Court,  Leoiubp,  J. : 

On  the  first  of  Marc^,.  187.9,  and.  up  to  and  including  the 
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<late  of  the  .commencement  of  this  action/  plaintiffa  vr&ie 
partners  and  doing  business  as  merchants  in  Eureka  county^ 
imder  the  firm  name  and  style  of  Tognini  &  Oo.  and  Yanina^ 

On  the  day  above  stated  they  purchased  of  Nieholas 
Luchessi^ '  all  the  property  of  tfaeilaitter^  consisttng  of- ten: 
thousand  bushels  of  chaarcoal,  AKxre  ot  less,  in  the  pitj  'Ond 
certain  teamsy  tobls^  /etc.,  the  consideratiooi  iigreed/upon  be^ 
ing  two  thousand .  dollars  for  :the  charcoal,  and  three  :hunr 
dred  and  fifty  doUais  for'  the  balance  of  the.  property.^ 
Inm&ediiately  after  the  purchase,  plaintiffs -toipk.  possession 
of  the  property,  and  employed  a-  man  to  haul  the  eoal  to: 
market  After  sornd '  four  thousand  bushels  had  been: 
hauled,  away,  H^  sheriff  of  Eureka  oounty,.  and  blinder  and  foy" 
virfae  of  a.  writ  of  attacfahieiiit  riegulaidy  issued,  in  a. suit 
Ifirought  hy  P.  N.  Hansen  against  ]b(ioho]AS  •l.uicbessi^  defend-' 
ant  attached  the  balance  of  the  coal  iii  the  pit,  six  thousand' 
and  twenty-nine  bushels,  as  the  property  of  Liichessi. .  •  -   / 

Plaintiffs  broiight  this  action  to  recover ipoi^sessimi.  of  the; 
coal  so  attached,  ov  its  value,  alleged  to  be  sixteesi  t)ents.a 
bushel.  ■'■  -'.'•.•.      .'.  'i   L    ■•  •    ••.     '  '^  .   . 

Dcif^ndafiiit  answered,  denied  all  the  nsaterial  aUegatiens' 
contained  in  the  compUirit,  and  alleged  that,  at  the  tikne  of 
his  attachment,  Luehe&si  was  the  sole  ownef  of  the  coal  at- 
tached, and  the  only  person  legally  ^titled  to  its  poesbs- 
sion;  thait  plaiiltiff6'  possession  was  null  atad,  void  for  the*, 
reason*  f bllowiiag,  to  -wit :     ^^That  the  ttfarisf er  and  assign-  • 
ment  thereof  to  them  from  Nicholas  Luchessi,  if  any  there 
was,  was  made,  if  at-  all,  for  the  purpose  of  hindering,  de^ 
laying,  and  defrauding  the  creditors  of  said  Lucbessi,  and: 
moi^  particularly  the  said  P*  N;  HaAsem,  and  that  for  that 
purpose,    and    none    other,    the    plaintiffs    took    possession' 
thereof,  if  at  all.-'     Defendant  recovered  judgment^  upon 
the  jury's  verdict^   for  the  possession  of  the  ooal>   or  its 
value,  nine  hundred  arid  sixty-^four  dollars   and  sixtynfive 
cents.     • 

Plaintiffs  appeal  ftom  the  judgment  and  from  the  court's 
order  denying  a  new  trial; 

Counsel  for  appellants  contend:  First^-  that  there  is  no 
evidence  to  sustain  the  verdict*  tod.  judgment;  and  second, 
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that  the  coiirt  erred  in  giving  instmotionft  two  and  three -at 
the  request  of  respondent..  These  asBignments  will  teocna- 
sidered  in  their  order.  There  wae  'onlv-  one  material  fact 
in.' issue  between  the  parties ;=  which  wai^  whether  or  not 
the  sale  wafr  made  with  lawful  intent^  and  was,:  thei?rffei», 
vaJid;  or  with  intent  to  hinder,,  delays  or  defraud  the  cred- 
itors: of  Nicholas  Luchedsi  of  th^r  Iftwfiil  <  6uits,  damages^ 
forfeitures,  debts,  or  demands,  and  was,  therefore,  vouL 
All  other  questions  were  dependent  upon  that. 

It  was  the  jury's  peooliar  pffovinqe,  under  proper  «infltm<5- 
tions^  to  decide  that  iaaue  by  a  fair  contoderation  «£:aU!  the 
facts'  and  circiirtofcaincea.  developed  at  the  f trial.  {Thomas.  f« 
Sullivan,  13  Nev.  2.4i9i;.Starkie  on  Evidence  (9tked.),  6ft8;. 
Blackman  v.  Wheaton,  18  Minn.  326;  Wdsiger  v.  Ckislholmi^ 
28  Tex.  780;  1  Graham  &  Waterman  on  New  Trials^  525^ 
Ward^.  CnUcher,  2  Bm^  (Ky.)^  87*)      '     . 

And  although  the  law  never  preaumeft  f r^mdy  slill,  whece 
it  is  charged,  ^  ^express  proof  is  not  required,  but  it  may  be 
inferred  from  strong  piedumptive  circumstances.^'  {Me- 
Daniel  v.  Bacca,  2  Cal.  339 ;  Ward  v.  Crutcher,  supra;  S 
Graham  &  Waterman  on  New  Trials,  1275 ;  Hilliard  on 
New  Trials,  473;  Bump  on  Fraud.  Conveyances,  541;  Id. 
560,  et  seq.j  1  Story's  Eq.  Jur.,  sec.  19Q.) 

There  is  no  kind  of  action  wherein  it  can  be, held  with 
greater  reason,  that  the  fact  in  issue  may  be  inferred  from 
other  facts  proved,  than  in  cases  chaiiging  fraud,  A$  a  rule, 
the  motives  of  men  can  be  ^best  ascertained .  by.  a  proper 
consideration  of  their  acts  and  d^scjavationfi,  and  often- 
times  they  can  be  revealed  by  no  other  meansh 

An  intent  to  defraud  isi  not  published  to  the  world;  but, 
on  tibe  <sontrary,  the  usual  course  is  to  give  .the  contract  an 
appearance  of  an  honest  transaction,  and,  as  far  as  posai* 
bit,  to  have  the  conduct  of  the  interested  parties  corre* 
spend,  therewith.  In  Thomas  v.  StUlivan,  supra,  we  said: 
^^No  witness  can  look  into  the  minds  of  the  parties  and 
thus  be  able  to  swear,-  positively,  that  thc^  intended  to  -de- 
fraud the  creditors  of  the  vendor ;  and  hence  fraud  can  genr 
erally  be  shown  only  by  facts  4md  circumstances  whiob  temd 
diittctJy  or  indirectly  to  establish  it''         . 


Oct.  aseo.]  ToQNiNi  V.  Kylb.  469 


OpUtion.  of'  the  Court— Leonard^  J. 


Any  other  rule  would  make  the  statute  of  frauds  practi- 
cally a  dead  letter ;  and  .there  is  little  danger  that  honja&t  men 
will  suffer  by.  &  atubbcxrB  adbtoence  thereto. 

Under  this  rule,  if  it  is-trney  as  claimed  by  cound^  for 
ai^Ilants,  that  there  was  no  evidenee  tending,  to  prove  a 
fraudalent  intent,  in  this  case^  or  no  facta  shiown  from  which 
the  jtiTy  had  a  right  to  infer  8u6b  intent,  then  a  new  trial 
should  be  granted;  on  the  contrary/ if  tiiere  waaisuch  evi- 
<leiHse,  or  such  :f  acts  wer^.  ahown^  ithen  .the  judgmetlt  muat 
stand,  unless  the  instructions  complained  :of  misstate  the 

After,  a  carefuiexamination  and  consideration  of  the  ted- 
timcaiy,' we  think  man;^  if  acts  were  •  proven,  from  wbicb^ 
taken,  together,  the  jjury.  were  justified  in  .cowcludiijig  that 
the  sale  of  the  coal  inqiie^on'  was  made  by*  iN^ichidlas  Xu" 
cliessi  with  an  intent  to  defraud,  his  creditors^  and  that  apr 
pellants  participated,  in  the  fraud'  of  thevendoif.  .,A':feiy,pf 
those  facts  will  be  stat^d«  •  .  ■      ': 

1.  Appellanfts  agreed*  to  ^ay  twet^y  omXd  a  bu$h^l.for 
the  coal  at  the. pits,  when>  .ati  thaliplaiee^.  it  waa  wxurth,  \^t 
sixteen  cents.  Lucbes^i  waa.  aPaxious  to  sell,. and  wM  th^  firat 
person  who* siiggested^ the  sale;  and  yet, .without  rieasooi,  if  the 
transaction  wacs  aiirhoneat  one,  appi&llao^la  \agreed  t?  pfty 
^me  four  hundred,  dollars  naore  than<  the  properly  was 
worth.-  .  .   .  ;     . 

2.  One  of  the  appellants,  Vanina, :  testified,  thpit  appel- 
lants /'had  the  cooBtral:  of  all  of;  Jiicholas.Xuches^i's  coal, 
prior  to  the  time-  of  purchase-;  that  they  had  already  deliv- 
ered considerable  xsoal  for  Luchesei, .  as^d  had  tbe  .  right  tp 
keep  sufficient  out  of  this  coal  to  pay  tbems^ves  when  it 
was  ddiiveredj.and  the  men  working  on  th^r^nch  lopked  to 
appellants  for  their  .pay."  ZaaoUa^alsp  (me. of  appellants, 
the  one  who  made  the  contract,  testified  that  .^^all  the,  men 
working  for  Lucjidssi  had  agreed  to  wait  for  their  pay.  until 
his  coal  was  delivered;  that  the  coal  would  have  been  deliv- 
ered in  app^ellants'  name  without  any- sale  to  them,  and  that 
they  would  have -paid  the  workknen  ju^t  the  same  if  thCi.ooaJ 
had  not  been  atta^ed  by  some  one/'  He  testified  also  that 
when  Luehessi  sold  him  the  coal,  .^%e  did  not  mention  that 
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he  owed  Hansen ;  he  did  not  say  anything  about  owing  any 
one  but  the  men  that  he  gave  u&  the  orders  to  pay;"  that 
"Luchessi  came  down  and  said,  ^the  boys  want  security  for 
their  money/  and  he  wanted  to  sell  "flie  coal  to  us  to  pay  his 
workmen,  and  to  settle  the  bill  he  owed  us  for  Biagio 
Luohessi;  and  I  agreed  to  take  the  coal  and  did  take  if 
Pinney,  appellants'  book-keeper,  testified  that  he  ^Txeard 
all  the  trade;"  that  Luchessi  said,  ^^  ^All  my.  men  want 
money,'  and  wanted  Vanina  and  Zanolia  to  buy  his  charcoal 
that  was  on  the  ranch." 

It  will  be  seen  from  the  foregoing,  that  the  reason  given 
for  the  sale  was  that  Luchessi  wished  to^pay  appellants  and 
his  men,  who  were  demanding  their  pay.  If  appellants  had 
control  of  the  coal;  if  without  sal0  to  them  it  would  have 
been  delivered  in  their  name;  if  they  had  the  right  to  keep 
out  suftcient  to  pay  them  when  the  coal  was  delirered,  it  is 
difficult  to  perceive  why  Luchessi  should  wish  to  sell  it  in 
order  to  pay  them,  or  why  they  should  wish  ito  purchase  it^ 
espec;ially  in  view  of  the  faot  that  they  dad  not,  aooording  to 
their  testimony,  know '  that '  Luchesai  was  indebted  to  any 
one  but  his  men,  and  they  had- agreed  to  wait  for  their  pay 
until  the  coal  wa^s- delivered;  If  the  men  so 'agreed,  it. is  mat 
easy  to  see  why  they  shojald  have  demanded  their  pay. when 
they  did,  or  .why  Luohessi  should  have^  beien'  ao  anxious  to 
sell  all  his  property  in  order  to  pay  them  before  their  wagoc^ 
w^re  due;  and  if  it  was  an  honest  tcansactite,  it  is  espe- 
cially difficult  to  understand  why  appellants  wiere  willing  to 
pay  four  hundred  dollars  more' than  the  value  of  the  prop- 
erty, when  after  the  purchase  their  situation  was  no  more 
favorable  than  before. 

8.  Zanolia  and  Pinney  both  testified  that,  after  the  for- 
mer had.  accepted  the  several  orders  for  the  payment  of 
Luchessi's  workmen,  Luchessi  took  the  orders  to  the  rancb 
for  the  men — a  very  proper  and  inaiural  proceeding.  But 
Luchessi  swore  that,  ^'after-  the  orders  wferfe  ;acoepted  by 
Zanolia  they  were  kept  by  Tognini  >&  Go.  mi  Yauina  (ap- 
pellants), so  they  could  pay  theon  when  the  men  Ax^aated  their 
money;"  that  he  "did  not  show  the  orders  to  the  men  or 
take  the  orders  to  the  ranch,  or  tell  the  mei^  what  he  h^ 
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done;''  that  he  "told  Zanolia  to  pay  the  men,  and  the  men 
were  satisfied." 

If  the  object  of  the  sale  waa  as  claimed  by  appellants, 
Luchessi  would  have  given  the  accepted  orders  to  his  work- 
men, or  would  have  received  instructiona  from  them  as  to 
what  disposition  should  be  made  of  them.  At  least,  such 
would  have  been  the  natural  course  among  men  so  situated. 
It  was  a  strange  proceeding  to  leave  the  orders  of  men 
clamoring  for  their  pay  with  the  aicoeptors;  and-  it  is  re- 
markable that  they  were  satisfied,  although  Lucheasi,  who 
sold  his  entire  property  to  pay  them  and  appellants,  did  not 
"^how  them  the  accepted  orders,  or  tell  them  what  .he  had 
^one;  and  there  was  no  proof  that  any  one  else  inforn^ed 
them  that  appellants  had  become  responsible  to  them. 

4.  One  of  the  orders  accepted  was  in  favor  of  Biagio 
Luchessi,  brother  of  Nicholas,  for  six  hundred  and  thirty- 
two  dollars. 

Pinuey  swore  that  the  whole  amount  was  due  to  .appel- 
lants from  Biagio,  and  that  Nicholas  ^'went  reaponsibje  for 
the  bill"  before  the  sale,  but  not  in.  writing.  He  was 
subpoenaed  to  bring  into  court. aE  6i  appellants'  books  relat- 
ing to  these  transactions,  but  he  did  not  bring  book  three, 
which  contaiited  items  aggregating  four  hundred  and  sev^nty- 
tliree  dollars  and  sixteen  cents,  out  of  Biagio's  total  apcount 
of  six  hundred  and  thirty-two  dollars,  becauae  he  ^^did  not 
think  it  would  be  wanted." 

Book  three  was  the  only  book  that  showed  the  items  of 
Biagio's  indebtedness  to  appellants,  to  the  extent  of  four 
hundred  and  seventy-three  dollars  and  sixteen  cents.  Pinney 
swore  positively,  however,  that  the  balance  due  to  o/ppel- 
lards  from  Biagio  was  six  hundred  and  thirty-two  dollars, 
while  Nicholas  Luchessi  testified  that  he  owed  Biagio  six 
hundred  and  thirty-two  dollars,  "for  labor  on  the  ranch  a?xd 
for  sledding  wood,  and  for  some  goods,  that  lie  hud.  bought 
a/  the  sitore."  Pinney  swore  that  Biagio's  account  for  1878 
was  but  one  hundred  and  fifty-eight  dollars  and  ^^ighty-four 
(^nts,  and  that  the  balance  of  indebtedness  (four  hundred 
and  seventy-three  dollars  apd  sixteen  cents)  was  contracted 
hptwpfiTi  Becember  81.  1878*  alid  some  time  in  February, 
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1879,  although  he  had  no  one  working  for  him  in  1879. 
Witness  afterwards  stated  that  the  item  of  indebtedness  for 
1879   (four  hundred  and  seventy-three  dollars  and  sixteen 
cents)  included  a  charge  for  board,  "while  Biagio  was  laid 
up  with  a  sore  hand  in  the  summer  of   1878;"  but  the 
journal  for  1878,  then  in  court,  failed  to  show  any  charge 
for  board   in  1878,   although  it  purported  to  contain  all 
charges  against  him  for  that  year.     Moreover,  Hansem  tes- 
tified that  Zanolia  told  him  in  January,  1879,  that  appel- 
lants did  not  trust  Biagio,  and  there  wae  no  proof  of  the 
amount  of  the  charge  claimed  for  board  in  1878.     It  might 
have  been  one  dollar  or  more.     So  the  facts  upon  which  the 
jury  could  act  were,  that  between  the  first  of  January  and 
some   days  before   the   first  of   March,   appellants  trusted 
Biagio    for   four   hundred    and    seventy-three    dollars   and 
sixteen  cents,  at  a  time  when  (from  Hansen's  testimony) 
they  were  not  trusting  him;   and  that  he  purchased  that 
amount  of  goods  at  a  time  when  he  was  employing  no  men. 
Zanolia  testified  that  the  journal '  and  ledger  in  court  con- 
tained all  the  business  transactions  between  appellants  and 
Nicholas  Luchessi  and  Biagio  Lucbessi;  and  Vanina  said: 
"We    bought  •  no    other    property   f reim    Luchessi   but   the 
charcoal."     He  st&ted,  also,  that  he  was  present  when  the 
sale  was  made. 

We  might  pursue  this  examination  further  with  the  same 
result,  but  deem  it  unnecessary  to  do  sa  From  all  the 
testimony,  we  can  not  say  that  the  conclusion  of  the  jtiry 
was  arrived  at  without  sufficient  reason^  or  that>  in  refusing 
a  new  trial  upon  the  ground  of  insufBciency  of  evidence  to 
justify  the  verdict,  the  court  abused  its  legitimate  discre- 
tion. 

On  behalf  of  appellants  the  jury  were  instructed  as  fol- 
lows: "A  man  who  owes  various  parties,  and  has  not  suffi- 
cient property  to  pay  all  of  his  creditors,  may  elect  what 
one  of  his  creditors  he  will  pay,  and  he  may  sell  his  prop- 
erty to  pay  any  of  his  creditors  in  full,  to  the  exclusion  of 
any  or  all  of  his  other  creditors.  For  a  man  may  pay  one, 
and  not  pay  another,  or  may  equally  divide  his  property 
among  nil  his  creditors.     And  the  only  question  for  ci^* 
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itors  is,  did  the  party  make  a  sale  of  his  property  in  good 
faith  and  for  a  valuable  consideration,  and  did  plaintiffs 
take  actual  possession  of  the  same  immediately  after 
saleT 

*'If  the  jury  find,  from  the  evidence,  that  Togriini  &  Co» 
and  Vanina,  the  plaintiffs,  purchased  the  coal  in  question 
from  N.  Luchessi,  on  or  about  the  first. day  of  March,.  1879, 
for  a  valuable  consideration,  and  lliat  said  purehajse  was 
made  in  the  usual  course  of  business,  then  the  jury  ^re  in- 
fracted that  said  plaintiffs  had  the  right  to  make  the  pur- 
chase, and  Luchessi  had  the  right  to  make  the  ^ale^  no  dif- 
ference to  whom  the  said  Luchessi  may  have  been  indebted ; 
that  if  plaintiffs  had  purchased  the  coal,  and  agreed  to  pay 
for  the  same  before  the  said  coal  was  taken  under  the  attach- 
ment issued  in  the  case  of  Hwnsen  v.  Luchessi,  the  jury- 
should  find  a  verdict  for  the  plaintiffs." 

Instruction  iiumber  two,  giveti  for  respondent,  is  with<?ut 
fault,  and  will  not  be  considered. 

Number  three  is  as  follows:  "If  this  jury  believe,  from 
the  evidence,  that  the  transaction  between  plaintiffs  and 
Xicholas  Luchessi,  in  relation  to  the  order  for  the  payment 
of  Biagio  Luchessi,  was  fraudulent,  and  them  was  a  false 
entry  upon  plaintiffs'  books  to  show  payment  of  this  order, 
and  this  transaction  was  intended  to  .hinder,  delay,. .  or  de- 
fraud Hansen,  then  yoii  must  find  for  the  defendant," 

Against  this  instruction  it  is  urged  that,  *Ht  is  a  com- 
mentary on  the  evidence  inti*oduced ;  that  it  assumes  as 
true  a  state  of  facts  not  proTeh,  and  which  did.  not  exist ^ 
that  it  called  the  attention  of  the  jury  to  matters  not  alleged 
or  proved,  assuming  that  evident  had  be^n  offered  and  ad-, 
mitted  in  reference  thereto." 

It  mav  be  conceded  that  it  is  error  for  a  court  to  direct 

t/ 

the  jury's  attention  to  a  fact  in  issue  upon  which  there  is  no 
direct  evidence,  or  no  evidence  from  which  tljiey  ought  to  in- 
fer the  existence  of  such  fact. 

It  is  plain,  however,  that  under  the  rule  stated,  it  was 
proper  for  the  court  to  instruct  the  jury  upon  the  main  issue 
in  the  case ;  that  is  to  say,  upon  the  intent  of  the  parties, 
for,  as  we  have  seen,  facts  were  shown  from  which  the  jury. 
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might  infer  that  tho  transaction  was  fraudulent  as  to  the 
creditors  of  Luchessi. 

And  we  think,  for  the  same  reason,  the  court  d.id  not  err 
in  instructing  the  jury  as  it  did  in  relation  to  the  entries  in 
appellants'  boots.  There  were  auspicious  circumstances  in 
connection  with  the  account  of  Bi^gio  Luchessi;  and  al- 
though it  does  not  appear  that  the,  books  were  admitted  in 
evidence,  still  there  was  much  testimony  given,  without  ob- 
jection, touching  Biagio's  account — among  otlier  things,  its 
amount  for  the  year  1878,  aiid  from  January  1,  1879,  until 
he  settled  with  appellants  in  February  following.  The  book- 
keeper, subpoenaed  for  that  purpose,  brought  the  journal  and 
ledger  into  court,  -and  referred  to  Biagio's  account  therein, 
in  giving  his  testimony.  Luchessi's  account^  including  the 
sale  of  coal  and  other  property,  as  found  on  page  624  of  the 
journal,  is  in  the  transcript.  . 

The  bookTkeeper  said :  "The  account  of  Biagio  Luchessi 
is  all  carried  out  on  the  ledger^  and  the  true  balance  due 
from  him  to  the  plaintiffs,  on  March  1,  1879  (the  date  of 
the  sale),  was  six  htmdred  amd  thirty-two  dollars.  The 
journal  does  not  show  all  of  Biagio's  account,  because  the 
balanr*^  due  when  this  journal  was  started  was  taken  to  the 
ledger  from  book  No.  3,  a  small  book  on  which  his  account 
was  kept  with  other  accounts.'^  He  then  gave  his  reason 
for  not  bringing  book  No.  3  into  court,  as  before  stated.  If 
it  was  agreed  between  the  parties^  for  the  purpose  of  de- 
frauding Hansen,  a  bona  fide  creditor  of  Luchessi,  that 
Biagib's  account  should  be  frandulently  increased  for  the 
sake  of  having  it  cover,  in  whole  or  part,  the  amount  agreed 
to  be  paid  for  the  property,  and  if  in  carrying  out  the  intent 
of  the  parties,  false  entries  were  made  upon  plaintiffs'  books, 
then  the  sale  was  void,  and  that,  in  our  opinion,  is  a  fair 
and  reasonable  construction  of  the  instruction  in  question. 

We  think  the  instructions,  taken  together,  fairly  express  the 
law  of  the  case,  and  that  the  jury  could  not  have  been  misled. 
It  is  said,  finally,  that  the  court  erred  in  using  the  word 
"fraud-''  in  the  instructions  without  also  imparting  to  tlic 
jurj-  its  proper  definition.  In  reply,  we  refer  to  Allison  v. 
Hagaii,  12  Nev,  62* 

Judgment  and  order  appealed  from  affirmed 
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(No.  1086.] 

ELLEN  E.  HlXOl!f ,  Riwpokmkt,  v.  UOMM  F.  ?IX- 

LEY,  AFPtoi/AJiT. 

'  VlBT!tCSS&lP — CONTSBSrON       Olf      klNlXQ   *  STOCKS— St/l^'cnTNCt      OF     '  EVI- 

DiufcE. — PlaintifE  relied  upon  two  grounds;  llckt,  ikait  I'lxIdy.K^M  a 
partner  of  McConnell  at  the  time  of  tlie  conyersion  of  the  mining 
stocks ;  sQcond,  tiiat .  It  pbt  ,a  partner,  In  4a^t*  iid  s^jfered  hlmsetf  to 
be  held  out  to  the  world  as  such :  ILeid,  that  the  evidence  was  sufficient 
to  sustain  a  yerdict  in  favor  of  plaintiff  upon  both  g^oi^nds. 
CuxFLicr  OF  EviDBNCB. — Bule  as  to  conMict  and  weight  of  evidehce  enforced. 

P^STMSBBHUr^-PEBUCIASION  OFr  .HorWB  OF  i>IS40|iU1}lQV^^L|AIttLIT\' t  OF 
PaU'T   who  .UOI^DS    UiU8B[<F   out   W   the    >VOil|.D   AS.  A    PAJtTX1S«.Tr-l|   ft 

retiring  partner,  after  notice  of  dlssoiution  Is  published  in  a  newspaper, 
holdff  hlmsetf  out  to*  the  World  as  a  pArtn^r,  hief  ahst;  In  "ord^r  to  reUeve 
■hlnweiC  fronliatility  .on  aocount,  o£  sifaoh  publlcatloD,  prove- that  knowl- 
edgie  of  such  ,n9Jtice  of .  dissolution  came  to  the  actual  knowledge  of 
plaintiff. 

Idem — Cbbi>it  of'  Rstibinq  Pastxer. — It  one  p^i^tner,  aft^r  the  dlsdoliition 
of  the  copartnership,  consents  that  his  name  shall  be  held  Out  (othe 
world  as  a  partner,  all  •per^A%<  whetfier  new  customers ,  or/hiot,  y^^  be 
presumed  to  deal  with  the  firm  upon  this  partner's  credit  as  .well  as 
upon  the  credit  6i  ^he  bth€r  partner.      * ,'  *       * 

iDitf— Bbltefof  PL&iNgnFF  "thai^  BirfiBiNo  MkvlMtf  was  sriUi  a  Pasi* 
SM&s — If  pjaln^  Vm  aware  6t  ttte ,  previous,  copi^j^tnership,  and  hac(  no 
knowledge  of  the  dissolution,  and  was  misled  by  the  acts  of  the  retiring 
partner,  and  induced  to  deal  with  (he  firm  upon  the  faith  and  belief  that 
the  retiring  p«rtii^  #as  sttilii  member  of  the  flrihi' it  wouM  not  b^'in- 
oambefit  npon  twr  to  ahow .  "that'- «he .  would  ootJiftT^  so  dealt  but  fot 
that  belleL" 

Idem — Knowledge  of  Dissolution — Lapse  of  Time  to  be  Considebed. — 
The  defendant  asked  the  court  to  ins^uct  thd  Jury,  that  in  deteitefnln^ 
tiie  iinaitiamt  ynhetho  plaintiff  wiaa  ignamnt  of  tka  fact  of  .dlisQlutlan* 
they  should  tak%  into  icoj9»lder^tlon,  among  othi^r .  things,  "the  Upse  of 
time  occurring  after  the  alleged  dissolution,  and  prior  to.  plaintiffs  deal- 
ings with  McConnell  4  Co."  The  court  rtthck  out  these  words :  B'eld, 
upon  a  review  of  the  entire  instruction;  that  the  Joiv  welte  not  mtalcd 
to  Che  prejudice  of  the  defendant,  (^eatty,  C.  i.^  dissenting.) 
I  Tbovbb — ALLEGATION  OF  VALUE   MATERIAL. — The  allegation  of  value  in   an 

I  action  of  trover  is  a  material  averment.     If  not  denied,  it  need  not  be 

provto. 

IWM — nvB  or'CpMVBii9i02<  i|iMAT9&iAii.*T'7?bQ  aHefat^^n;  AS,  to ' thjQ  Upw  of 
conversion,  In  an  action  of  trov^ejc,  la  immaterial. 

INSTBUCTION — NOTICE  AND  DEMAND. — The  lustructlou  Bs  to  uotlcc  and  de- 
mand, as  modified,  reads  as  follows  :  "If  you  flnd  front  the  evidence  that 
the  atocka  nietatloiiad  In  lihe.cbmpftaSnt  neri  aolct^  b|r  McConnell  4  -Co., 
yorsaant  to  a  lawful  notice  to  the  plaintiff  thut  they   woi^ld  be,  ifO, 
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If  she  failed  to  make  her  margins  good  within  a  time  specified  by  the 
notice,  and  that  the  plaintiff  did  so  lail,  then  your  verdict  will  be  for 
the  d^efendant,.  provided  you  find  that  defendant  ^as  entitled  to  sell 
'sitid  stocks 'Upon '  the  giving^  of  such  notice,  and  the  hiliure  «f  the  plaint- 
tlfT  to  comply  with  the.  demand  of  Huch  ^<)tice :"  Held,  no  error. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

* 

The  facts  sufficiently  appear  in  the  opinion. 

Lindsay  &  Dickson,  for  Appellant : 

I.  The  evidence  ^as  insufficient  to  justify  the  verdict. 
There  is  no  substantial  conflict  in  the  testimony.  The  fact 
that  there  is  some  evidence  to  sustain  the  verdict  does  not 
preclude  this  court  from  ordering  a  ne^v  trial  on  the  ground 
that  the  evidence  is  insufficient.  There  must  be  a  sub- 
stantial conflict.  (State  v.  Yellow  Jacket  S.  3f,  Co.,  5  Isev. 
415;49  Cal.  376.)  -     . 

II.  The  evidence  is  also  insufficient  to  justify  the  verdict, 
and  the  same  is  against  law,  because  it  appears  from  the 
testimony  of  McConnellv  which  i^  undisputed  on  this  point, 
that  the  plaintiff  was  owing  McConnell  &  Co.  upon  the 
stocks  alleged  to  have  been  converted^  over  five  thousand 
three  hundred  and  ninety  dollars  at  the  time,  and  long  be- 
fore the  commencement  of  this  action.  And  there  is  no 
testimony  in  the  case  that  any  demand  was  ever  made  by 
or  on  behalf  of  plaintiff,  j^or  the  possession  of  said  stocks; 
or  that  any  tender  of  the  amount'  so  due  upon  said  stock 
was  ever  made  to  defendant,  by  or  on  behalf  of  the  plaintiff. 
(Story  on  Bail.,  sec  314;  Boylan  v.  Huguet,  8  Xev.  346; 
Atkins  V.  Qamble,  42  Cal  87.) 

III.  The  court  erred  in  giving  to  llie  jury  the  first  in- 
struction relative  to  the  allegation  of  value  not  l>eing  denied 
by  the  answer.  It  is  only  the  material  allegations  of  a 
complaint  which  are  admitted,  when  not  eontroverted  by 
the  answer.     (1  Comp.  L.  1128.) 

Is  the  allegation  of  value,  in  an  action  of  trover,  a  ma- 
terial allegation?.  (Chit,  on  PI.  377,  and  note  1;  Waits* 
Ann.  Code,  311.) 

The  Xew  York  courts  have    repeatedly    held    that    the 
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allegation  of  value  in  a  complaint  in  trove;r..is  not  admitted 
bj  a  failure  to  deny,  it  in  the  a^sni^er.  (2  Wait  Pr.  .417, 
i26;McKenzie  v.  Farrell  et  al.,  4  Bosw.  192,  201,  202;  Ray- 
mond V.  Traffam,  12  Abb.  Pr.  &2].Gonno8B'v.  M^it,  .2:B.  D. 
Smith,  314;.  Hackett  v.  Bichords,  3  Id.  13,  31;  Newmani'v. 
0«o.  4  Sandf.  668.) 

But. if  the  all^ation  of  value  be  material,  a  failure  to 
den;  it  bj  answer,  in  this  case,  admitted  that  the  stocks  in 
question  were  worth  the  sum,  alle^d  in  the  complaijit,  at 
any  and  all  times  between  the  second  of  Qeptexnber,  1878> 
and  the  third  of  March,  1879,  and  nothing  further^.  An 
admission  can  not  be  any  broader  than  the  allegatpn 
claimed  to  be  admitted. 

The  allegation  pf  time  was  rendered  materij^l  in  ^his  case 
by  the  manner,  in  which  it  was* connected  with  the' allega- 
tion of  value.  .  . 

Th^t  w^bieh.ia  immaterial  is  frequently  rendered  material 
by  the  poanner,  in,  which  it  is  pleaded.  .  (l.Greenl.  on,EV., 
sees.  50,  %6\  Todd  v.  Myres,  40  Cal.  355.)    /  , 

IV.  The  court  erred  in  modifying  the,  instructions  asked 
by  appellant  (See  Sharon  v.  Mtnnock,  6  Kev.  3.77 ;  Parsgns 
oa  Part.  412;  ^'ade  on  Law  of  Xotice,  sec  513;  parsons 
on  Part.  413,,  418 ;  Biglow  on  Estop,  42$,  426. 

R.  M.  Clarke,  iot^spon^Gnt; 

I.  The  evidence  was  sufficient  to  justify  the  verdict.  The 
judgment  is  supported  bj^^  an  :OVBi?whehtoing  p^epondera^ce. 
of  the  evidence.  •       ■    i-  .••!:.•;. 

Il.i  By  cdnsenting  to- the  Hse/o£hi8.iwi6ie.in  tbe.eontractSiQf 
purchase  with  respondent,  Pixley  became  a  party  to.  such 
contracts,  and  is  conclusively-  bound  thereby.  (W^de  on 
Notice,  sec.  486;  Emmeti  v.  Butler,  1  Tauiit.  232.;  KetchfLrrh 
V.  Clarke,  6  Johnsj  144;  Parsbns  oh  Part  4iia>  414;  CoUjei; 
on  Part.  sec.  535.)  ;: :  '    .  ir  ••   .  . 

III.  It  was  not  hecessary  to  prove  the  TaUe:0if..th^.3tQck 
converted.  The  complaint  alleged  the  value/  and,  th|^  anr; 
swer  failed  t(J  deny  it.  '■  ,f  • 

This  avterment  was  material,  and  a  failujre;.  to  djany  ft. 
made  it  unnecese^ary  to  prove  it  .  (CarlyonuV^  Lannan,  A 
Nev.  156;  Bldckie  v.  CooruiTf,  8  Nev.  41.)     . 
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IV.  The  mbdifi^d  indtructions  which  the  coirrt  gave  do- 
not  contain  any  error  \diieh  is  prejudicial  to  the  appellanL 

By 'the  Court,  Hawlet.J.-: 

4 

This  is  an  action  of  trover,  brought  by  plaintiff  tb*  recover 
from  defendants,  Eobert  F.  Pixley  and  Isaac  McConnell, 
as  copartners,  the  sum  of  twenty-three  thousand  three  hnn- 
dred  and  ninety  dollars,  for  the  alleged  wrotigful  conversion 
of  certain  shares  of.  raining  stocks. 

Pefendant  McConnell  suffered  default. 

defendant  Pixley  appeared,  and  filed  an  answer  denying 
that  at  Uie  time  of  the  alleged  transactions  with  plaintiff  he 
was  a  partner  with  the  defendant  McConnell. 

The  plaintiff  J  in  order  to  sustaiii  this  action  against  Pixley, 
relied  upo»  two  grounds :  First  That  he  "was  a  partner  at 
the  time  of  the  alleged  conversion.  Second.  That  if  not 
a  partner  in  fa<ft,.  he  suffered  himself  to  be  held  out  to  the 
world  as  such,  and  thereby  became  liable  to  plaintiff.  The 
jury  found  a  verdict  in  favor  of  plaintiff. 

The  defendant,  Pixley,  appeals.' 

1.  Appellant  claims  that  the  evidence  is  i^sufBcient  upon 
either  branch  of  the  case,  to  justify  the  yerrfict. 

It  appears  that  the  defendants  in  March,  1875,  entered 
into  a  copartnership,  in  Carson 'City,' Nevada,  to*  carry  on 
and  conduct  the  business  of -stock*  brokeGBuJoder  the  firm 
name  of  Pixley  &  MoConnell.  This  partnepship  continued 
until  the  thirteenth  of  June,  1877,  at  which  iitatf  aoGOi:ding 
to  the  testimony  of  Pixley,  it  was  dJasolvedL  But^  aoooiiding 
to  the  testimony  of  McConnell,.  this,  dissolution  was  a 
sham;  that  notice  thereof  wits  puUisbed  in  the  0ew»paper» 
to  induce  Pixley^s  creditors  to  believe  that  there  had  been 
a  dissolution  in  fact,  so  that  they  might  be,  prevented  from 
attaching  the  firm  assets. 

Each  defendant  was  equally  interested  iu'hajtring  his  own 
testimony  sustained.  Evidence  was.  introduced  tending  to 
corroborate  the  statement  of  each  defendant^  and  theve 
were,  facts  and  oircumstances  teetifiied  ta  on  eaich  si4e  by 
cither  witnesses^  which  were,  to  <  some  extent,  ineonaiatent 
with  the  testimony  of  the  r^pective  drfendantSw 
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Upon  the  testimony,  it  was  exclusively  within  tJbe  province 
of  the  jury  and  the  court  below  to  decide  the  question 
whether  the  dissolution  was  bona  fide  at  not  Tbeare  being, 
in  our  opinion,  a  substantial  conflict  in  the  evidence,  the 
verdict  of  the  jury  will  not,  upon  ihi*  ground,  be  dis- 
turbed. '  .  . 

.2.  It  is  admitted  that  ipptWstat  suffered  himself  to  be 
held  out  as  a  partner  after  the  date  of.  the.  dissolution,  and 
we  are  of  opinion  that  plaintiff's  ievidemoe  shows  that  sbe 
was  induced  to  deal  with  McConnell  &  Co.  by  reason  of 
her  belief  that  Pixley  was  a  member  of  the  firm.  The 
record  shows  that,  after  the  date  of  the  publication  of  the 
dissolution,  the  business  was  oonducted  by  McConnell :  at  the 
same  place,  in  the  name  of  MeConneU  &  da ;  that  plaintiff 
was  aware  of  the  partnership  relations  existing  between  F;ix- 
ley  &  McConnell,  prior  to  the  thirteenth  of  June,  1877 ;  that 
she  had  no  actual  knowledge  of  the  dissolution ;  i  that  she 
never  transacted  any  business  with  the  firm^  or  eittier  imem- 
ber  thereof,  until  about  five  nHnaths  after  the  publication  in 
the  newspapers  of  the  dissolution  of  copartnership;  that  in  all 
her  transactions  the  same  blanks  were  used  in  the.  business, 
with  the  heading  printed  thereon^  ^Tixley.  &  McConnell, 
Stock  firokers,"  as  were  used  by  the  firm  before  the  date-of,  the 
(liasohition ;  that  allthe  accounts  of  tiie  pulrchases  and  sali^ 
of  stock  which  were  rendered  plaintiff,  show  upon  their;  fade 
that  the  business  was  conducted  by  'Tixley  &  McCoiuneU, 
StodL  Brokers,"  and  that  Pixleyhad  knowledge  of  tie  use 
of  said  blanks  and  consented  thereto. 

The  evidence  is  clearly  sufficient  to  sustain  the  verdict 
upon  this  branch  of  the  case. 

Unless  the  legal  objections  urged  by  appellant's  counsel 
are  well  taken,  the  judgment  of  the  district  court  must  be 
affirmed* 

3.  It  is  claimed  that  the  court  erred  in  modifying  the  fol- 
lowing instructions  asked  by  appellant: 

"1.  If  you  find  from  Ae  evidence  that  the  defendant, 
Robert  F.  Pixley,  was  not  in  fact  a  member  of  the  firm  of 
McConnell  &  Co.  subsequent  to  .the  month  of  June,  a*  p. 
1877,  then  your  verdict  must- be  for  the  defendant,  unless 
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yam  find  the  said  defendant,  Robert  F.  Pixley,  failed  to  give 
proper  notice  of  his  dissolution  of  copartnership  with  the 
defendant  Isaac  MeConnell,  and  that  the  plaintiff  was  mis- 
led to  her  prejudice  by  such  failure.  It  is  admitted  that 
the  plaintiff  never  had  any  business  dealings  with  the  de- 
fendants until  after  the  thirtieth  day  of  June,  1877,  the 
time  when  the  defendant,  Pixley,  claiznfi  that  the  partner- 
ship was  dissolved,  therefore,  general  publication  in  the 
newspapers  published  in  .the  town  where  the  defendants 
carried  on  their  business  prior  to  the  alleged  dissolution, 
and  where  the  plaintiff  resided,  would  be  sufficieat  notice 
to  the  plaintiff  of  the  dissolutioiL" 

The  court  modified  this  instruction  by  striking  out  the 
words  *'to  her  prejudice,"  and  by  adding  at  the  end  thereof: 
^'Provided,  that  knowledge  of  such  notice  of  dissolution  of 
copartnership  came  to  the  actual  knowledge  of  plaintiff.'' 

^^2.  It  is  claimed  by  the  plaintiff  that  the  defend- 
antj  Pixley,  is  jointly  liable  with  the  defendant^  MoConnell, 
to  the  plaintiff  in  this  action,  notwithatanding  Pixley  may 
hot  have  been  in  fact  a  partner  of  MeCoiuaell  in  the  stock 
brokerage  business  after  the  thirteenth  day  of  June,  a«  d. 
1877,  for  the  reaison  that  the  old  signs  of  Pixley  &  McCon- 
nell  remained,  and  were  used,  after  that  time>  at  the  plaoe 
of  business  of  McConnell  &  Co.,  and  that  the  old  form  used 
by  Pixley  &  McOdnnell  continued,  after  the  time  of  the  al- 
leged dissolution,  to  be  used  by  McConnell  &  Co. 

*^In  order  to  warrant  you  in  holding  the  defendant  liable 
on  this  ground  you  muet  be  satisfied:  . 

*'l.  That  thfe  old' signs  and  the  old  forms  continued  to  be 
so  used  with  the  consent  of  the  defendant,  Pixley. 

^^2:  That  the  plaintiff  was  ignorant  of  the  fact  of  the  dis- 
^oliition,  and  in  determining  the  que&tion  whether  she  was 
ignorant  or  not,  you  are  to  take  into  consideration  the  fact 
of  the  p:ablished  notices  o£  dissolution^ 'the  time  and  manner 
of  their  publication,  the  place  which  they  occupied  in  the 
paper, 'the  greater  or  less  notoriety  of  the  fact  of  the  disso- 
lution, the  plain tiff^s  intimacy  with  the  family  of  the  defend- 
ant, Pixley,  at  the  time  of  the  alleged'  dissolution ;  the  lapse 
of  iitne  occurring  after  the  alleged  dtssokUion  andprior  to 
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(he  phintiff's  demling  with  McGotmell  &  (Jo.,,  and  all  other 
eircnmstancia  dkowiBg  the  iBAnHier  in.  A^hiehithe  dissoliittioa 
was  commimicated ;  and  if,  from  all  these  circumstancefi; 
jou  believe  that  the.;iBct  of  the  idifisolution .  was  likely  to 
come  to  thie  knowledge  of  plaintiff,  you  may  infer  that  it  did 
so  oane  to  her  knowlMge,  if  you  believe  that  it  did.  • 

"3.  If  you  find  that  the  plaintiff,  before  her  dealings  with 
McCoimell  &  Co.,  hdd  knowledge  of  the  existence  of  the 
former  partnership  between  Pixley  and  HcCcmnell^  and  that 
she  was  actually  ignoi^ant  of  the  fact  of  the  dissolutioin;  still 
you  can.  not  hold  defendant,  Pixley^  liable,  if  you  find  that 
lie  was  not  a  partner  in  fact  after  June,  1877,  uulees  you  are 
also  satisfied  from  the  evidence  that  the  plaintiff  was  misled 
to  her  prejudice* by. the  use  of  the  old  signs  an4  forms  in 
use  by  MeConnell  &  Co.  with  the  cotasemt  of  Pixley ;  that  ia,; 
unless  you  find  that  the  plaintiff  dealt  wit^  HcConnell  &  Co., 
believing  that  Pixley  was  a  meisiber  of  the  firm  of  MoConnell 
k  Co.,  and  that  ske  vjovld.  not,  hate  so  dealt  but  ^f, or  that  be- 
liefs.    • 

The  court  modified  this  instruction,  by  striking  but  the 
sentences  we  have  italicized,  and  by. inserting  after. the  w6rd 
"prejudice"  the  word&  "by  her  former  knowledge  of  the 
partnership."  ,    .  '     . 

We  are  of  opinion^  that  the  iniodificatioiae.  made  hj  the 
court  were  not  prejudicial  to  the  defendant.  The.  first 
instruction  ought  to  have  been  refused.-  If  intended  to?  ap> 
ply  to  the  finst  branch  of  the  case^  it  was  errodeousi,  because 
it  authorized  a  verdict  in  defendant's  favor,  although  the 
jury  might  believe- that  Pixley  held  himself  out  to  the  world 
as  a  partner:  Had  it  contained  the  neoeesary  qualification 
upon  this  point,  the:  <modification  made  by  the  court  would 
iiave  been  erroneous. 

If  intended  to  apply  to  the  second  branch  of  the  case,  the 
modification  was  correet.  .  The  second  instruction  refers 
exclusively  to  the  second  branch  of  the*  easel,  and,  as  given 
to  the  jury,  is  cornet'  :.      '  •• 

If  Pixley,  after  the  dissolution,  oons^ntied  that  his  name 
should  be  held  out  to  the  world  as -a-  partner;  'all  persona^ 
whether  new  Customers  or  not,  having  knowledglp  of  the 

Nev.  Vol.    XV.— 31. 


483  HiioN  V.  PixiiBY.  [Sup.  Ct 


opinion  of  the  Conrt — Hawlej,  J« 


previous  oopartnership,  would  be  presumed  to  deal  with 
the  firm  upon  Pixley's  credit  as  wdl  as  upon  the  credit  of 
McConnell. 

If  the  evidence  satisfied  the  jury  that  plaintiff  was  aware 
of  the  previous  copartnership;  that  she  had  no  knowledge 
of  the  dissolution;  that  she  was  misled  by  the  acts  of 
Pixley,  and  induced  to  deal  with  the  firm  of  McGonnell  & 
Co.,  upon  the  faith  and  belief  that  Pixley  was  a  partner, 
tlien  it  was  not  incumbent  upon  her  to  show  "that  she 
would  not  have  so  dealt  but  for  that  belief." 

The  most  important  question,  upon  which  we  entertain 
some  diversity  of  opinion,  is  as  to  the  effect  of  the  action 
of  the  court  in  striking  out  the  words:  "The  lapse  of  time 
occurring  after  the  alleged  dissolution,  and  prior  to  the 
plaintiff's  dealing  with  McConnell  &  Co."  The  jury  had  the 
right  to  take  into  consideration  all  the  circumstances  speci- 
fied in  the  second  subdivision  of  this  instruction,  as  asked 
by  the  defendant's  counsel,  in  determining  whether  or  not 
the  fact  of  the  dissolution  was  likely  to  have  come  to  the 
knowledge  of  the  plaintiff. 

In  some  cases  "the  lapse  of  time"  might,  in  connection 
with  other  circumstances,  be  very  material  and  important. 
(Mef^tt  V.  Pollys,  16  B.  Mon.  357.) 

I  am  of  opinion,  that,  although  it  would  have  been  proper 
to  have  left  this  clause  in,  the  error  of  striking  it  out  is 
not  of  sufficient  gravity  to  authorize  a  new  trial  in  this  case. 
I  am  satisfied  that  the  defendant  was  not  prejudiced  by  the 
action  of  the  court  in  striking  it  out.  The  controlling 
questions  were  as  to  the  fact  of  the  published  notices  of 
the  dissolution ;  the  greater  or  less  notoriety  of  the  fact  of 
the  dissolution,  and  the  plaintiff's  intimacy  with  the  family 
of  the  defendant,  Pixley.  In  considering  these  questions 
the  jury  would  necessarily  have  to  take  into  consideration  the 
length  of  time  the  notices  were  publislie4,  and  all  the  notori- 
ety of  the  dissolution  after  it  occurred,  and  prior  to  the  time 
that  plaintiff  conmienced  "dealing  with  McConnell  &  Co." 

The  instruction,  as  given  to  the  jury,  fairly  presented  the 
law,  applicable  to  this  branch  of  the  case,  in  such  a  manner 
that  the  jury  could  not  have  been  ipisled  as  to  their  duty. 
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4.  The  court  did  not  err  in  giving  or  refusing  certain  in- 
structions upon  the  assumption  that  the  value  of  the  stocks, 
as  alleged  in  the  complaint,  was  admitted  by  a  failure  to 
deny  it  in  the  answer. 

This  court  has  decided  that  the  allegation  of  value  in  an 
action  of  trover  is  a  material  allegation,  and  if  not  denied, 
need  not  be  proven.  (Carlyon  v.  Lannan,  4  Nev.  156; 
Bhckie  v.  Cooney,  8  Id.  41.) 

The  complaint  alleges  that  since  the  "second  day  of  Sep- 
tember, A.  D.  1878,  and  before  the  commencement  of  this 
action,  said  defendants  appropriated  and  converted  to  their 
1186  said  shares  of  stock.  That  the  value  of  said  shares  of 
stock  at  the  time  of  said  coivversion  was  twenty-three  thou- 
sand three  hundred  and  ninety  dollars." 

The  evidence  shows  that  the  stocks  were  converted  in  the 
month  of  August,  1878,  prior  to  the  time  alleged  in  the  com- 
[•laint,  and  there  was  no  proof  offered  as  to  the  value  of  the 
stock  at  that  or  any  other  time. 

The  statement  of  counsel,  that  appellant,  by  failing  to 
deny  an  allegation,  that  between  the  second  of  September, 
1878,  and  the  third  of  March,  1879,  the  stocks  were  worth 
twenty-three  thousand  three  hundred  and  ninety  dollars, 
does  not  admit  that  they  were  worth  that  or  any  other  sum 
in  August,  1878,  is  technically  correct. 

But  the  law  is  that  the  allegations  as  to  the  time  of  the 
conversion  is  immaterial,  and  by  the  failure  to  deny  the  al- 
legations of  the  complaint,  the  defendant,  Pixley,  admitted 
"that  the  value  of  said  shares  of  stock,  at  the  time  of  said 
conversion,  was  twenty-three  thousand  three  hundred  and 
iiinety  dollars." 

5.  There  is  no  error  in  the  modifications  made  by  the 
court  to  the  second  instruction,  asked  by  the  defendant, 
Pixley,  relating  to  the  question  of  notice  and  demand. 

The  judgment  of  the  district  court  is  affirmed. 

Beatty,  C.  J.,  dissenting. 

I  do  not  feel  able  to  say  that  the  error  of  the  court  in 
striking  ont  the  'Hapse  of  time,"  etc.,  could  not  have  pre- 
judiced the  appellant,  and  nm  therefore  obliged  to  dissent. 
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CASES  IN  15  NEVADA. 


IS  le?.  27'**ad,  97  AnL  Rep.  454w    STATE  ▼.  AH  SAH 

SUtitozy  cosatroctioii.—*  Cited  in  State  v.  On  Gee  Hbtp',  15  Keir.  187/ 
in  eonstraing  Stat.  1879,  p.  121;  State  r.  BoaW  of  Oounty  Owi'rt,  17 
Ner.  102,  28  Pftc.  124,  in  construing  Stat.  1879,  p.  346 ;  Esser  ▼.  Spauld- 
iBft  19  ^vv.«08^  ao  f^  00%  Mding  oiMtstitutienaiatat.  1878,  p^  123| 
%  23;  State  v.  County  Com'rs,  19  Nev.  345,  10  Pac.  909,  liOfldftlg> 'con- 
rtitutional  Stat.  1886,  p,,60;  State  v.  Board  oi  Com'i^.  21,  itf^.;  289, 
29  Pac  976,  holding  oooAtitution^J  Act  1891,  p.  30|  oited  in  di4.  op. 
of  Bonnifield,  J.,  in  State  v.  Board  of  Com'rp^  22  Nev.  414,  41  If  aa  1^0, 
IB  discussing  constitutionality  of  Stat.  1895,  p.  107;  State  v. 
Board  of  Com'rs,  22  Xev.  407,  41  t>ac.  147,  holding  Act  1895,  p,  107, 
miconstitutional;  Gustavel  ▼.  State,  153.  Ind.  616^  ^4  N,  E.  124,  in 
eoBstniing  Act  1899,  p.  195,  to  protect  fish  and  game,  t^olding  ^ame 
oQDstitutional. 

Where  clause,  not  within  title.— .Cited  in;  reference  note  in  81. 

AoL  Bee.  342,  to  point  that  the  true  interpretation  of  tfai^  clause  has. 
become  too  well  settled  by  the  usage  and  practice  of  every  department 
of  the  state  government ;  it  is,  that  so  much  only  of  a  statute  is  void 
at  contains  matters  different  from  what  is  expressed  in  the  title.  Such 
^  been  the  nniform  construction  put  upon  this  provision  by  the  state 
worts  oeparateTy  and  of  the  judges  in  convention. 

Title  of  statute,  —  Cited  in  reference  notes  in  61  Am.  Bee.  339^ 

to  point  as  to  purpose  of  constitutional  requirement  regarding  title 
to  acts  of  legislature;  64  Am.  St.  Rep.  106,  ias  to  sufficiency  of  title 
to  act  concerning  opium  smoking. 

"Subject"  and  "object"  of  act.  — Cited  in  dis.  op."  of  Bonnifield, 

J,  in  Siate  ▼.  Board  of  Com'rs,  22  Nev.  412,  41  Pac.  149,  to  point  thf  t 
nbject  and  object  of  act  are  treated  as  synonymous  terms;  State  v., 
State  Bank  A  Trust  Co.  105  Pac.  (Nev.)  567,  in  d^89ussing  validity 
of  itaittles 'embracing  but  one  subject  where  parts  of  them  are  invalid. 
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Construction  of  constitution.  —  Cited  in  State  v.  State  Bank  &  Trust 
Co.,  105  Pac.  (Nev.)  568,  to  point  that  constitution  is  to  be  liberally 
construed. 

15  Nev.  33-39.    STATE  ▼.  MARKS. 

Jury  —  Right  to  impartial.  —  Cited  in  State  ▼.  Hartley,  22  Nev.  356, 
40  Pac.  374,  28  LJI.A.  39,  to  point  that  defendant  in  criminal  case  is 
entitled  to  trial  by  impartial  jury  and  legislature  cannot  deprive  him 
of  this^-right;  Irvin  v.  State,  19  Fla.  890,  to  point  that  in  application 
for  n6w  trial  for  reason  that  juror  had  previous  to  trial  formed  and 
expressed  an  opinion,  affidavit  should  unequivocally  allege  defendant 
was  ignorant  of  fact  as  stated  at  time  of  impaneling  of  jury. 

Challenge  for  cause. — ^  Cited  in  State  v.  Mott,  29  Mont.  300,  74 

Pac.  731,  to  point  that  principal  case  followed  People  v.  Fair  in  con- 
struing statute  as  to  challenge  for  cause. 

Verdict.  —  Cited  in  State  v.  Thompson,  101  Pac.  (Nev.)  560,  to  point 
that  verdict  will  not  be  disturbed  where  evidence  conflicting,  if  there 
is  substantial  evidence  to  support  it. 


15  Nev.  30-44.  SADLER  v.  BOARD  OF  COUNTY  COITRS  BURSKA 
COUNTY. 

Constitutional  Law.  —  CSted  arguendo  in  State  v.  Board  of  Com'rs, 

22  Nev.  406,  41  Pac.  147,  holding  unconstitutional  Act  1895,  p.  107. 

Certiorari.  —  C^ted  in  State  v.  Board  of  Com'rs,  23  Nev.  252,  45  Pac 
530,  holding  that  the  writ  of  certiorari  will  only  nm  to  a  board  of 
county  commissioners  as  to  matters  in  which  they  exercise  judicial 
functions;  cited  in  dis.  op.  of  Bonnifield,  J.,  in  State  v.  Board  of  Com'rs, 

23  Nev.  259,  45  Pac  533,  as  to  when  certiorari  lies;  State  ▼. 
White  Pine  County,  101  Pac.  (Nev.)  105,  in  discussing  point  that  writ 
of  certiorari  will  not  lie  against  county  board  for  act  which  is  not  the 
exercise  of  judicial  functions. 

Title  of  act.  —  Cited  in  dis.  op.  of  Bonnifield,  J.,  in  State  v.  Board  of 
Com'rs,  23  Nev.  256,  45  Pac.  532,  in  discussing  subject  of  Act  1879» 
p.  45. 

Board  of  county  commissioners  —  Power  of.  —  Cited  in  Lyon  County 
V.  Ross,  24  Nev.  112,  50  Pac.  3,  as  to  power  of  board  of  county  com- 
missioners; State  V.  Boerlin,  30  Nev.  476,  98  Pac.  403,  as  to  power 
of  board  of  county  commissioners  to  mode  in  which  they  may  exer- 
cise those  powers;  Lund  v.  Washoe  County,  101  Pac.  (Nev.)  552,  to 
point  that  claims  for  furnishings  or  alterations  to  county  bridges 
amounting  to  or  aggregating  more  than  maximum  authorized,  without 
advertising  for  bids,  cannot  be  recovered  on,  although  ordered  or  ap- 
proved by  board  of  commissioners. 

Trust  created  by  statute.  —  Followed  in  Lyon  County  v.  Rosa,  24 
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K«T.  US,  50  Fad.  i,  as  to  trast  ereated  by  statute  and  duty  and  power 
of  liability  thereimder. 

Fxandnse,  grantiiifi:  —  Mode  measure  of  power.  —  Cited  in  Pacific  Eleis- 
trie  Co.  T.  City  of  Los  Angeles,  118  Fed.  753,  to  point  tliat  in  determia- 
ing  whether  oouncil,  in  disposition  of  franchise,  lawfully  complied  with 
law,  rule  that  mode  is  measure  of  power  should  be  carefully  observed. 

Cited  in  reference  note  in  81  Am.  Dec.  107,  to  point  that  where  a 
power  ia  conferred  by  law,  and  the  manner  of  its  exercise  is  also 
pnscribed,  the  power  can  be  exercised  only  in  the  preaoribed  mode. 

16  Her.  46-49.    YOUNOWORTH  r.  JEWELL. 

"Control"  and  ''manager,''  synonymous.  —  Cited  in  tJre  ▼.  Ure,  186 
OL  218,  56  K.  S.  1087,  to  point  that  the  words  "contror  and  ^manager* 
are  synonymous. 

Coverture  —  Business. — ^Gted  in  reference  notes  in  126  Am.  St.  Rep. 
114,  to  point  that  profits  arising  from  a  business  carried  on  during 
coTerture  ordinarily  belongs  to  the  community;  21  L.R.A.  625,  where  a 
woman  carried  on  business  under  the  Nevada  Sole  Trader's  Act,  and 
employed  her  husband  at  a  reasonable  compensation,  in  good  faith, 
his  creditors  are  not  entitled  to  the  profits  of  the  business. 

16  Rev.  49-M.    STATE  v.  HTMER. 

Homicide  —  Degrees.  —  Cited  in  State  v.  Lindsay,  Id  Nev.  60,  8  Am. 
St.  Rep.  776,  5  Pac.  823,  as  to  homicides  which  are  murder  In  first 
degree  under  1  Oomp.  L.  2823. 

Cited  in  reference  notes  in  63  LJt.A.  356,  to  point  that  any  death 
eonsequent  upon  the  perpetration,  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  or  burglary  shall  be  deemed  murder  in  the  first  degree; 
68  LJLA.  369,  where  homicxde  is  committed  in  the  perpetration,  of,  or 
attempt  to  perpetrate  any  of  the  felonies  enumerated  in  the  Statute, 
the  murder  carries  with  it  conclusive  evidence  of  the  premeditatioW; 
the  question  whether  the  JdHing  was  wilful,  deliberate,  and  premedi* 
tatsd  is  answered  by.  the  statute  in>the  affirmative,  and,  if  the  prison- 
er is  gnUty  ol  the  offense,  it  is  murder  in  the  first  degree. 

Evidence. — Cited  in  Moore  v.  People,  26  Colo.  217,  67  PaC  858, 

in  sastainfaig  objections  to  iitrproper  adfnission  of  evidence  as  to  threats 
in  homieide  ease;  State  yj  Larkins,  5  Ida.  206,  47  Pac.  946,  in  sustain- 
ing admission  of  evidence  connected  with  declarations  and  acts  of^  ac- 
cused, in  house  of  deceased  tending  to  show  animus  of  accused  tv>watd 
ieeeaaed;  l^rwley  v.  Dawsen,  16  Ore.  847,  18  Tae.  694,  to  point  that 
motfeo  to  strike  oat  tetotimony  of  witness  cannot  be  sustatned,  if  any 
part  of  il  Is  admissible;  State  v.  Vance,  29  Wash.  489,  '70  Pac.  61, 
to  point  that  evidence  complained  of  was  admitted  without  objectrdn 
tod  w»8  prt^pm  to  'show  geiiiaral  maltee  and  purpose  to  injuse  or  IdH 
someone. 

Qted  in  reference  note  in  89  Am.  St.  Rep.  694,  to  point  that  threats 
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made  by  the  defendant  luscuaed  of  murder  to  kill  or  injure 
not  definitely  designated,  especially  when  made  shortly  befor«  the  eom- 
mission  of  the  crime  to  which  they  may  be  construed  to  have  reference, 
are  admissible  in  connection  with  other  explanatory  circumstances  on 
proof  of  the  corpus  delicti.  It  is,  however,  a  matter  of  mere  inference 
whether  the  deceased  came  within  the  scope  of  these  threats,  and  their 
weight  or  probative  force  is  a  question  for  the  jury  alone. 

Instructions.  — GUed  in  State  v.  Streeter,  20  Nev.  409,  22  Pac.  760; 
State  Y,  Hartley,  22  Nev.  26Q,  40  Pac  372,  28  L.RA.  41,  and 
State  V.  Johnny,  29  Nev.  224,  87  Pac.  10,  sustaining  instruction  as  to 
weight  and  effect  to  be  given  to  defendant's  evidence  in  criminal  ease; 
St^te  v.  Johuson,  16  Nev.  38,  tp  point  that  judge  should  not  state  to 
juiry  his  estimate  of  witness  in  giving  his  opinion  as  to  weight  to  be 
attached  to  his  testimony. 

Cited  in  reference  note  in  19  LJEIA.(N.S.)  816,  to  point  that  the 
rule  is  sometimes  sta^«d  to  be  that  an  instruction  that  the  interest 
accused  has  in  the  case  may  be  considered  by  the  jury  in  weighing 
his  testimony  is  not  erroneous. 


15  Ney.  56-57.    MATTER  OF  GRANGER. 

Cited  in  reference  note  in  95  Am.  Dec.  338,  to  point  that  a  statute 
authorizing  the  court  to  remove  an  attorney  who  has  been  coB¥iet«d 
of  a  felony  or  misdemeanor,  mid ,  providing  that  "the  record  of  hia 
conviction  shall  be  conclusive  evidenoe,"  contemplates  a  conviction  in  a 
court  of  record;  and  the  docket  of  a  justice  of  the  peace  ia  not  con- 
clusive. 


15  Nev.  58-69.    L0NKS7  ▼.  COOK. 

liachanici  lien  law — ^Rights  of  aubcontractor. -— Cited  in  Jarvia  ▼. 
State  Bank,  22  Colo.  816,  55  Am.  St.  Rep.  184,  45  Pac.  608,  to  ponat 
that  the  statutory  rights  of  a  subcontractor  cannot  be  destroyed  by 
contractor  in  contract  with  owner  waiving  rights  to  lien;  Aate  ▼. 
Wilson^  14  Colo.  App.  329,  59  Pac.  848,  and  McFadden  ▼.  Staxk,  68  Ark. 
14,  22  S.  W.  886,  discussing  right  of  sub-costractor  under  mechanioa 
lien  law;  Henry  etc.  Co.  v.  Evans,  97  Ma  61,  10  S.  W.  878,  S  ULA. 
336,  to  point  that  there  is  no  oonfftitutional  objection  to  enfofcemiest  off 
the  mechanic  lien  by  subcontractor;  Laird  t.  Mooaan,  32  Minn.  S61» 
20  N.  W.  365,  construing  laws  1878,  a  90  giving  mechanic  Uck  to 
subcontrftct<»-;  Smith  v.  Oregon  S.  L.  &  U.  N.  R.  Go.  (The  Viokoiian), 
24  Ore.  140,  41  Am.  St.  lUp.  850,  32  Pac.  1Q45,  in  coBst4raing  the 
mechanic  lien  law  as  to  rights  of  subcontcactora  and  material 

Cited  in  reference  note  in  20  L.RA.  564,  to  point  that  Hunter  ▼. 
Truckee  Lodge,  14  Nev.  24,  was  approved  and  followed  in  the  priaeipol 
cfwe  in  construction  given  to  mediamo  lien  law.  as  toxighta  of 
tractor  and  material  men  to  direct  lien. 
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15  Ntv.  5M3.    BURHS  t.  RODEFEIL 

Cited  in  Hopkins  v.  NashviUe  etc.  Ry.  Cq.,  96  Tenn.  439«  34  a  W. 
1036,  32  L.R.A.  863,  to  poiot  that  noBBuit  should  be  gEaated  where 
eridenoe  is  sueh  that^  admitting  all  the  facts  proved  and  all  reasonable 
dednetlons  from  them  to  be  true,  the  i^aintiff,  on  all  the  proof»  ought. 
not  to  recover. 

16  Nev.  64-74,  37  Am.  Rep.  468.    STATE  v.  FOLEY. 

Witness  — CompeteMy  as.  —  Cited  in  State  v.  RobertSi  28  Nev.  878, 
82  Pao.  104,  to  point  that  priov  to  enactment  of  §  3472,  Civil  Practice 
Act,  person  convicted  of  infamous  crime  could  not  be  a  witness;  Palmer 
T.  Cedar  Rapids  etc.  Ry.  Co.,  113  Iowa,  448,  85  N.  W.  758,  to  point 
tbst  conviction  in  aaether  jurisdiction  cannot  be  shown  ior  purpose 
of  disqualifying  witness;  State  v.  Grant,  79  Mo.  1*27,  49  Am.  Rep.  224, 
holding  that  the  legishiture  may  not  restore  the  competency  of  a  wit- 
nees  rendered  incompetent  by  reason  of  conviction  of  felony. 

Pardon,  effect  on  competency  of.  — Cited  in  Redd  v.  State,  66 

Aric  486,  47  S.  W.  121,  in  discussing  effect  of  pardon  on  oompateney 
el  witness;  Singleton  t.  State,  88  Fla.  804,  56  Am.  St.  Rep.  182,  21 
8e^  28,  84  TJtA.  256,  disci:psing  without  deciding  whether  restoration 
to  eivil  lights  restores  competence  to  one  convicted  of  infamous  crime; 
State  V.  Peters,  43  Ohio  St.  650,  4  N.  E.  87,  discussing  what  is  a  pardon 
sod  effect  of  full  pardon;  Commonwealth  v.  House,  40  Pa.  Super,  Ct. 
266,  discussing  effect  oi  a  fuU  904  unconditional  pardon;  Hunnicutt 
V.  State,  18  Tex.  App,  618,  61  Am.  Rep.  382,  to  point  that  pardon 
isay  be  granted  alter  expiration  of  offense  and  con^tency  a#.  witness 
restored. 

Cited  in  reference  notes  in  59  Am.  Dec.  579,  to  point  that  a. pardon 
lot  only  relieves  a  person  from  imprisonment,  but  also  removes  aU 
the  disabilitiea  resulting  from  the  criminal  act;  59  Am.  Dec.  578,  a 
pardon  which  is  confined  to  one  off enso  cannot  be  extended  to  anothev; 
69  Am.  Dec  576,  panlon  is  not  vitiated  by  the  zoisstatement  ,of  the 
date  of  the  conviction,  if  it  ia  possible  to  show  that  it-  was  intended 
to  cover  and  does  coyer  the  offense  of.  which  the.  rteoord  shows  that 
vitness  to  be  guilty;  59  Am.  Dec < 575,  prisons]?  may  l^  pi^dopjcd  f^v^gk 
alter  his  term  of  imprisonment  has  expired^ 

.         ■  *  • 

16  Nev.  74-100.    SXATE  v.  PRIT«HAS2>.  .  .      f 

State  V.  Pritchard,  16  Nov..  101,  sf^^ie  easo  on-  B^oy^iid.  OPP^* ' 

Challenge  fear  im^ed  Ma& -^ Followed dh  Steke  v.  JBQng,  16'NeirJ  809, 
OB  point  that  cfaaileiige  for  implied  bias  is  '■at  subject-  oi  earaeption; 
State  ▼.  Van^haa,  22  Nev.  296,  89  Pac-  784,  on  point  that  aVowanee 
for  chaUenge  of  teipHed  bias  is  not' subject  of  exception;.  <iiked  in  State 
V.  MeMakon,  17  Nenr«  870,  80  Pae.  1000,  td  point  that  aaceptance  of 
jaror  without' objection,"  with  toowledge  of  unquftliiedi^inion,  objee- 
tioB  saanot  be  mlied>  aftev  fsrditft;  Gliivsrins  v.  CMsmonwealtiv  ^  V«i 
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795;  Clanton  v.  State,  13  Tex.  App.  152,  a  person  who  would  not,  apon 
murder,  inflict  capital  punisliment  is  not  competent  as  juror. 

Court  may  excuse  juror  without  challenge.  —  Cited  in  United  States 
r.  Jones,  69  Fed.  976,  to  point  that  for  good  cause  shown  court  maj, 
without  challenge  from  either  party,  excuse  juror  on  his  own  motkm 
before  he  is  sworn. 

Peremptory  challenge.  —  Cited  in  State  v.  Hunter,  118  Iowa,  691, 
92  N.  W.  874,  to  point  right  to  exercise  peremptory  challenge  is  not 
lost  until  jury  is  sworn ;  State  v.  Peel,  23  Mont.  363,  75  Am.  St.  Rep. 
532,  59  Pac.  171,  to  point  that  either  party  may  use  challenge  upon 
any  juror  in  the  box,  so  long  as  he  has  one  to  use  before  jury  finally 
accepted. 

Cited  in  reference  note  in  41  Am.-  Dec.  463,  to  point  that  in  Massa- 
chusetts a  peremptory  challenge  of  a  juror  in  a  capital  case  must  be 
taken  before  the  juror  is  examined  as  to  his  interest^  bias,  and 
opinions. 

15  Ney.  10V1t4.    BROPHT  Mill.  CO.  ▼.  BROPHT  &  DALE  O.  lb  S. 
HIK.  CO. 

Adverse  possession.  —  Cited  in  McDonald  r.  Fox,  20  Kev.  368,  28  Pk«. 
236,  to  point  that  possession  must  be  hostile  in  its  inception;  actual, 
peaceable,  open,  notorious,  continuous,  and  uninterrupted  for  the  period 
prescribed  by  the  state. 

Cited  in  reference  note  In  13  L.R.A.(N'.8.)'  52,  to  point  that  open,  no- 
torious, unequirocal,  and  exclusive  possession  of  real  estate,  nnder  an 
apparent  claim  of  ownership,  is  constructive  notice  to  all  the  world 
of  whatever  claim  the  possessor  asserts,  whether  such  claim  is  legal 
or  equftable  in  its  nature. 

Deed  given  as  security.  —  Cited  in  Gruber  v.  Baker,  20  Key.  462,  SS 
Pac.  860,  9  L.R.A.  304,  to  point  that  deed  given  as  security  is  an  abso- 
lute deed  as  regards  third  persons;  Greenwood  Building  etc.  AssHi  t. 
tStanton,  28  Ind.  App.  553,  63  N.  E.  576,  to  pbint  that  right  of  redemp- 
tion is  cut  off  by  conveyance  of  grantee  to  bona  fide  purchaser  withoot 
Notice;  Sxon  v.  Daneke,  24  Ore.  117,  32  Pac.  1047,  construing  HHIs  and 
L.  S  8029,  holing  continued  possession  by  grantor  to  be  notice  of  unre- 
corded defeasance  held  by  him;  Harrington  v.  Miller,  4  Wash.  812,  81 
Pac.  827,  discussing  proper  parties  to  action  to  foreclose  a  mechanfes 
lien,  and  who  was  the  "owner^  under  circumstances  in  case,  a  deed 
claimed  to  have  been  given  as  security  merely. 

Cited  in  reference  notes  in  97  Am.  Deeu  660»  to  poiat  that  a  bona 
Ude  purchaser  of  a  legal  title  Is  not  affeeted  by  any  equity  founded 
either  on  a  trust,  or  an  encumbrance  of  which  he  has  no  notice,  actual 
or  constructive ;  104  Am.  St.  Rep.  846,  on  the  other  hand,  the  aatlioriiies 
are  numerous  to  the  effect  that  possession  by-  graator  after  a  full  eon- 
Tejrance  of  the  property  is  not  constructive  notke  to  subsequeat  par^ 
■•hascrsand  snouDbimnoe  of  any  rights  reserved  ia  the  land  1^  him  or 
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of  any  secret  equitiei  in  hiB/favor.j  1&  Ii.RjL.<N,S»>  6^  tka  pn^eumpivioo 
that  a  piiFcbAser  of  lands  in  posBessioxi  o|  a  atranger  to  the  vendor's 
title  takes  with  full  notice  ol  the  legal  equitable  rights  of  such  poa- 
flesBor,  and  in  subordination  to  them^  can  be  overcome  or  jrebutted.  only 
by  clear  and  explicit  proof  on  the  pari  of  the  purchaser »^pr  t^oae  claim-  > 
iiig  under  hinoy  of  dUigenty  unavailing  efforts  on  the  part,  of  the  yendee 
to  discover  or  obtain  actiial  notke  of  any.  legal  or  equitable ,  rights 
in  the  premises  of  the  party  in  possession;  13  L.RA.(N.S.)  117,  pos- 
seBsion  of  land  is  notice  to  fk  purchaser  of  t^e  possessor's  title  does  not 
apply  to  a  vendor  remaining  in  possession  after  giving  a,  full  record 
deed,  so  as  to  require  a  purchaser  from  his  grantee  to  inquire  whether 
he  had  reserved  any  interest  in  the  land  conveyed,  since,  so  far  as 
the  purchaser  is  concerned,  the  vendor's  deed  is  conclusive,  he  having 
dedared  thereby  that  he  makes  no  reservation;  and  he  is  estopped  from 
setting  up  any  secret  arrangement  by  which  his  grant  is  impaired. 

15  Kev.  114-141.    DR£XjL££  v.  TYRRELL. 

Revenve  act  —  Nonpayment  of  license.  —  Cited  in  Mandlebaum  ,  v. 
Gregovich,  17  Nev.  95,  45  Am.  Rep.  433,  28  Pac.  122,  as  to  right  of 
traveling  mei^Ban^  to  iM^lefib^lor  good*  sold .  without  Iviving  acquired 
h'oense  by  §  67  ol  Revenue  Act;  Gilmore  v.  Roberts^  79  Wis.  455,  4^ 
N.  W.  523,  to  point  that  court  deals  with  taxes  only  and  not  with  secret 
pnrposes  which  may  never  be  carried  into  effect. 

Hortgi^e  canceled  to  escape  tax — New  mortgage  invi^lid. -r  CSted  in 
Fnst  Nat.  Bank  v.  Kreig,  21  Nev.  407^  32  Pac.  642,  by  counsel  to  point 
that  where  mortgage  canceled  to  escape  tax  and  new  mortgage  taken 
in  its  p]aoe»  latter  mortgage  could  not  be  enfcN'ced;  disapproved  in 
Waterbury  v.  McKinnon,  146  Fed.  739,  77  C.  0*  A.  294;  Callicott  v. 
Allen,  31  Ind.  App.  566,  67  N.  E.  197;  Nichols  v.  Weed  Sewing  Ma- 
chine C6.,  27  Hun,  206»  and  Orowns  v.  Forest  Land  Ck).  99  Wis.  106, 
74  N.  W.  547,  holding  fact  that  lender  of  money  resident  of  state  pro- 
cures note  and  mortgage  securing  same  to  be  executed  ixi  name  of 
another  resident  of  foreign  country  for  pi^rpose  of  evading  taxation 
OB  the  mortgage,  constitutes  no  defense  in  action  to  forclose;  cited  in 
dis.  op.  ol  Mclver^  J.,  in  Brown  v.  Newell,  64  a  G.  73,  41  S,  £.  851/ 
with  approval  upon,  pojint,  but  without  having  access  to  case. 

Claiai  founded  on  illegal  or  immoral  act.— "Cited  in  Shehion  v. 
PmemMr,  52  K*n.  590,  85  Pao.  203,  22  L.RJk.  712,  to  point  that  court 
win  not  lend  aid  to  man  who.  founds  his  cause  of  action  upon  illegal 
or  imsnoisl  act. 

IS  Her.  143-14S.    S£B6£  (k  k  S.  MIH.  CO.  y.  RT£.  PATCH  CCHTSOL. 
K.  M.  CO. 

Reese  C.  ft  S.  Wh.  Co.  r.  Rye  Patoh  Mill.  &  lfiii.Co.  15  Neif.  Hkf 
sama  case  on  second  appeaL 


♦*i   "' 
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15  K6T.  14^141^,  S7  Am.  Rep.  466.    EX  PARTS  WHITE. 

Sunday  —  Judgment  rendered  on.  —  Qied  in  Stone  ▼.  United  States, 
64  Fed.  678,  12  C.  C.  A  451,  as  to  validity  of  Judgment  rendered  on 
Sunday;  Styles  y.  Harrison,  99  Tenn.  129,  63  Am.  St.  Rep.  824,  41  a 
W.  333,  to  point  that  no  valid  judgment  can  be  reiidered  on  Sunday. 

Cited  in  reference  note  in  63  Am.  St.  Rep.  824,  to  point  that  a 
criminal  judgment  of  a  justice  of  the  peace  rendered  on  Sunday  is 
void. 

Verdict  received  and  entered  on.  — Cited  in  Stone  v.  United 

States,  167  U.  S.  196,  42  L.  ed.  134,  17  Sup.  Ct.  Rep.  785,  to  point 
verdict  may  be  received  and  entered  on  Sunday  whatever  may  be  the 
rule  as  to  judgment;  Ex  Parte  Tice,  32  Ore.  191,  49  Pac.  1041,  holding 
that  consent  of  defendant  does  not  confer  on  court  authority  to  dis- 
charge jury  on  Sunday  for  failure  to  agree;  distinguished  arguendo 
in  Hovey  v.  Sheflfner,  16  Wyo.  264,  93  Pac.  305,  15  L.RA.rN.S.)  237, 
holding  discharge  of  jury  in  criminal  case  on  Sunday  is  unlawful  and 
therefore  ei^uivalent  to  acqiiittal  will  not  entitle  prisoner  to  discharge 
on  habeas  corpus. 

15  Nev.  147-157.    OVERMAK  SILVER  Hflf.  CO.  v.  CORCORAN. 

Eminent  domain. -» iOited  in  Oury  v.  Goodwin,  3  Ariz.  272,  26  Pae. 
381,  discussing  constitutionality  of  statute  authorizing  exercise  of 
eminent,  domain  for  mining  purposes;  Douglass  v.  Byrnes,  59  Fed.  31, 
to  point  that  mining  is  public  purpose  within  constitution  authorizing 
exercise  of  eminent  domain;  Bymeri  v.  Doujglato,  83  Fed.  47,  27  0.  0. 
A  399,  to  point  that  principal  case  approves  Dayton  Mining  Oo.  ▼.  Sea- 
well,  11  Nev.  394,  and  declares  the  settled  law  of  state  as  to  exercise 
of  power  of  eminent  domain  for  mining  purposes;  Highland  Boy  Gold 
Min.  Co.  V.  Strickley,  116  Fed.  8B6,  54  C.  C.  A  186,  to  point  that  it  is 
prerequisite  to  exercise  of  power  of  eminent  domain*  to  show  that  it 
is  necessary  to  use  of  property  to  carry  on  the  business  of  quasi  pub- 
lic corporation  seeking  it;  Brown  v.  Gerald,  100  Me.  362,  109  Am.  St. 
Rep.  526,  61  Atl.  790,  70  L.il.A.  477,  to  point  that  mining  is  pubtie 
use;  Butte  etc.,  Ry.  Co.  v.  Montana  etc.,  Ry.  Co.  16  Mont.  626,  69 
Am.  St.  Rep.  519,  41  Pac.  239,  31  L.R.A.  306,  as  upholding  appropria- 
tion of  land  for  mining  tunnel  as  proper  exercise  of  power  of  eminent 
domain;  Helena  Power  etc.  Co.  v.  Spratt,  S6  Mont.  124^  88  Pae^  77S, 
8  L.R.A.(N.S.)  571,  as  ui^olding  taking  of  land  for  mining  shaft  by 
eminent  domain ;  Kansas  etc.  Ry.  Co: '  v.  Kortlirweatem  Coal  etot  Oo. 
161  Mo.  310,  84  Am.  St.  Rep.  724,  61  S.  W.  688,  51  LJLA.  MS,  ms  to 
power  to  take  land  by  eminent  domain  for  railroad  to  coal  mine;  Salt 
Lake  City  v.  Salt  Lake  aty  Water  ete.  Co.  24  Xftah,  26fr,  67  Pae.  677, 
61  L.R.A.  653,  as  to  obligation  of  two  public  uses  to  stand  togetlter, 
whien  they  ^can  -do  ao  without  serious  iniyairmAnt  |o  eitker  whieli  ean- 
not  be  compensated  in  damages. 

Cited  in  reference  notes  in  63  Am.  Dee.  106^  to  point  that  under  a 
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itfttiiU  allowing  c<mdemnation  of  land  necessary  for  mining  ptirpdSes, 
the  lands  sought  to  be  condemned  were  the  most  eligible  and  convenient 
for  the  erection  of  expensive  machinery  and  sinking  a  shaft,  knd  90 
other  lands  could  have  been  selected,  except  at  great  expense,  and  at 
places  inaccessible  to  a  railroad  or  to  "wagon  roads,  without  'v^hich  the 
business  of  the  mining  company  could  not  be  successfully  cbudueted; 
it  was  held  that  a  necessity  existed  or  the  condemnation  df  the  land 
IB  controversy;  102  Am.  St.  Rep.  818,  that  magnitude  of  the  interests 
to  be  benefited  has  been  held  to  be  of  great  importance  in  determiuliig 
whether  the  proposed  use  is  of  such  a  public  character  a0  to  warrant 
the  exercise  of  the  righti  of  eminent  'domain;  1  LJSiA.(N.S.)  210,  as 
afflnning  Dayton  Qbld  ft  8.  Mhi.  Co:' v.  8eawell>  U  Nev.  394,  in 
•iBrtaiiiig  an  order  condemning  land  for  the  erection  of  maehinery  and 
anking  of  a  shaft  for  the  development'  of  the  petitioner's  mine;-  15 
LJK^.(N.S.)  618,  in  principal  case  the  court  followed  Dayton  Oold  A.  S. 
Mm.  Co.  ▼.  Seawell,  11  Nev.  394,  in  afflr^in^  -  an  order -ooti'demning 
land  lor  tM  erecikm^f  madiinery  andthe.  sinking  of  a  shaft  for  ithe 
development  of  a  gold  mine;  22  L.RJl.(N^O  88^  as  to  Vhat  eoustitutes 
a  pabUo  use.  » 

Lode  ot  Y^itL — Cited  in  B6ok  ▼.  Justice  Wn,  06.  68  Ted.  Ill;  as  to 
difficulty  of  court  ascertaining  truth  regarding  existence  or  non-exist> 
flscebf  lode  or  vein.in*attempt  to  ascertain  fact  regardiikg  same  i»  tibial; 
Book  y.  Justice  Min.  Co.  58  Fed.  121,  Hk  disenftsing  defikitlto  ctf  what 
ooDstitutes  lode  or  visin;  United  States  v.  King,  9  Mont.  81,  21  Pluj. 
499,  dfseussing  what  evidence  will  establish  the  exwteiiee  of  lode.  ' 

Cited  in  reference  note  in  7  L.R«A.(N.S.)  820,  to  point  that  a  proper 
discovery  is  a  prereqhisite  to  t&e  vesting  in -a  competent  locator  of  a' 
complete  possessory  title  to  a  lode-inining  claim.  • 

WiliiM8*-l#ntitiide  in  eonunisation  of* -^ Cited  in  Justice  Min.. Co.  t. 
BiMlay,  82  Fed.  567,  as  to  giving  wide  latitude  for  p«rpose«of  4scer« 
talning  reasons  upon  which  eondusiona  of  witness  bascd^ .    . 

■•       .    •  ••    •■    I  •    ...■ 

16  Vev.  158^164:    LEB  ▼.  KcLSOD. 

Cited  In  McLeod  ▼.  Le^,  17  Ner.  110,  28  Pat.  125,  as  to' subndtting 
^ledal  questions  to  jury;  McLeod  v:  Le^,  17  Vfift,  HI,  28  FAO.-  12tk; 
IS  to  pleadings  in  principal  case;  McLeod  v.  Lee,  17'  Nev^.  113,-  28  Pac. 
126,  as  to  point  where  dam  was  erected  in  Walker  river.  " 

Error  of  court.  — Cited  in  McLeod  v.  Lee,  17  Ner.  116,  28  Pac.  127, 
ts  to  error  of  court  in  deciding  regular  character  and  height  of  daim ; 
McLeod  r.  Lee,  17  Nev.  120,  2l8  Pac.  128,  regarding  pciilnt  where  trial 
eonrt  erred  fn  ruling  that  part  of  issue  had  been  adjudicated  hi  former  ' 
mt. 

Jury -*  Receiving  evidence  out  of  court.  —  Cited  in  Jackson  v.  Unit- 
ed SUtes',  102  Fed.  4S6,  42  C.  C.  A.'452,  disctissing  the  >ffect  of '  jurV 
reeefring  evidence  but  of  court  and  proper  method  of  bringinj^  the'inat< 
tcr  before  eourt  of  review. 


16  Nev.  164-184     NOTES  ON  NEVADA  BJSPOETS.  4S4 

Appeal.  —  ated  in  State  y.  Norton,  69  S.  C.  460^  48  8.  S.  466,  on 
appeal  from  verdict  of  conviction  alleging  error  and  allowing  stenog- 
rapher to  read  to  jury  testimony  of  witness  the  point  cannot  be  brought 
before  the  appellate  court  except  on  proper  exception  thereof;  Har- 
bert  y.  Atlanta  etc.  Ry.  Ck).  78  S.  C.  551,  59  S.  K  649,  to  p(Hnt  that 
reasons  why  punitive  damages  should  not  be  recovered  should  have 
been  brought  to  attention  of  trial  court  in  order  to  afford  opportunity 
of  ruling  on  question. 

Misconduct  of  jury  —  New  trial  for.  —  Cited  Jn  JB'lesher  y.  Hale,  22 
W.  Va.  49,  tp  point  that  where  new  trial  is  a&ked  for  on  account  of 
irregularity  or  niis<;Qnduct  of  jvy  it  must  appear  party  seeking  new 
trial  called. attention  of  court  to  same  at  time  it  was  first  discoverodt 
otherwise  defendant  will  have  been  held  to  ha,ve  conaented  to  and 
waived  all  irregularity  on  account  of  misconduct. 

15  Ney.  164^167.    STATS  EX  R£L.  AH  CH£W  y.  RISING. 

Mandamna.  —  Cited  in  State  ex  rel.  Sehaw  y.  Noyes,  26  Key.  49,  66 
Pac.  950,  in  holding  relator  must  fail;  Hardin  y.  Grutfarie,  26  Ney.  262» 
66  Pac.  745,  mandamus  is  never  granted  in  anticipation  of  supposed 
omiasion  of  duty,  however,  strong,  presumptaon  person  ought  to  be  oo- 
erced. 

Cited  in  reference  note  in  98  Am.  St.  Rep.  896,  to  point  that  there  U 
no  default  in  the  performance  of  a  legal  duty  in  refusing  a  jury  trial, 
and  no  threats  or  predetermination  can  take  the  place  of  such  default 
before  the  arrival  of  the  time  when  the  duty  shoiUd  be  performed. 

■ 

15  Key.  167-*184.    RICORP  y.  CSNTRAI.  PAC  R.  CO. 

Malicions  prosecution.  —  Cited  in  Reno  Water  Co.  y.  Leete,  17  Kvr- 
208,  30  Pac.  708,  as  to  authority  to  begin  auit  for  corporation;  Feiis- 
termaker  v.  Page,  20  Nev.  290,  21  Pae.  822,  as  to  what  must  be  shown 
to  maintain  action  for  malicious  prosecution;  Pennaylyania  Co.  y.  Wad- 
dle, 100  Ind.  140;  Boogher  v.  Life  Association,  75  Mo.  324,  42  Am. 
Rep.  416,  and  Gulf  etc.  Ry.  Co.  v.  James,  72  Tex.  24,  15  Am.  St.  Btepu 
752,  10  S,  W.  749,  to  point  that  action  .of  malicioua  proaecuti<Mi  mr 
false  imprisonment  may  be  maintietined  against  corporation. 

Cited  in  reference  notes  in  26  Am.  St.  Rep.  131,  to  point  that  courts 
will  not  exonerate  a  corporation  from  responding  in  damages  for  « 
wrong  done  by  it,  on  the  ground  that  it  had  no  authority  or  power  to 
do  it{  and  will  therefore  hold  it  liable  for  a  n^allcious  prosecutioa 
under  substantially  the  same  rules  of  law  as  appl^^  against  private 
persons;  14  L3.A.  795,  railroad  company  is  liable,  for  a  malicious 
prosecution  instituted  by  its  attorneys  and  officers  againat  one  on 
a  charge  of  having  stolen  its  property. 

-.piobabjie.  canae.  —  Cited  in  Thomas  v.  Muehlmann,  92  HI.  Appw 
576|.  to  point  that  eommltm^nt  by  or  conviction  of  juatice  of  peaee  oaljr 
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IHima  facie  eridence  of  probable  efiise;  DarneU  ▼#  Salleei  7  Ind.  App. 
584,  34  K.  £.  1021,  ae  to  fact,  of  binding  oyer  hj  •  justice  sitting  as 
Qonunitting  viagUtirate  being  .Adjud^gation  ,  of  exiatence  of  probable 
cause  for  action  for  prosecution;  Sweeney  v.  Pemey,  40  Kan.  1Q4, 
19  Plu.  ZZ%  in  discnpsing,  question  whether  proof  of  arrest^  commit- 
meat  sad  indictment  is  prima,  facie  evidence  of  conviction  in  action  of 
malicious  prosecution;.  £oss  v.  Hi&on,  46  Kan.  552,  26  Am.  St.  Hep. 
125,  26  Pac.  955;  12.  LJEl^.  761«  to  point  as  to.  wbetber  or  ^ot  proof 
of  arrest,  comn^ttal,  .and,  indictmeA^  is  pr,lpaa .  facie  proof  of  probable 
cause;  Ross.v.  Hixon,  46  Kan.  55^,.  26  Am.  si.  Bep.  125»  26  Pac.  955,; 
12  LR^.  761^  holding  finding  of  committing  magistrate  that  offense 
luis  been  committed  is  only  prima  f apie.  evi^^upe  of  probabl.e. cause  in 
action  for  malicious  prpsecution;  St^^mpi^c  v.  Baymond,  38  Ore.  35,  62 
Pac  26,  in  discussing  question  whether  commitm^t  ,or  judgment  of 
conviction  in  justice's  court  is  prima  facie  <^vidence  of  probable  cause  in. 
action  for  malicious  proseeutioi^. 

Cited  in  reference  note  in  18  Ij«RA«(K.8.)  51,  to  point  that  citing 
pnncipal  case. as  among  those  ca^e^  viewing  the  defense  as  going  to 
question  of  probable  cause;  Bavenga  t.  Mackintosh,  16  £ng.  Bui.  Cas. 
756. 

fiewtfd.— Cited  in  Genital  B.  4^  B.  Ck>.  v«  Cheatban,  85  Ala.  298, 
7  Am.  St.  Bep**61,  4  So.  830,  as  to  eorpocati<m  offering  standing  reward; 
Norwood  eto.  Co.  t.  Andiewa,  71  Mis«.  645,  16  So*  268,  as  to  right  of 
corporation  to  inour  MabiHiy  for  reward  offered* 

Ptfftlic  AdmWftrAtor-^Llalntity  of  auretieiL-*  Cited  in  State  ex  rek 
Soott  ▼.  Green  l6l  Mo.  App.  676y  74  S.  W.  889,  in  disonssiiig  likbility 
of  public  administrator  and  suit  on-  bond  against  sureties. 

Embezzlement — Indictment.  —  Cited  in  reference  note  in  98  Am.' 
Dec.  152,  to  point  that  under  Btatutes  which  speak  of  money  or  prop- 
erty Intrusted  by  his  master  or  employer  to  the  servant,**  the  in- 
dictment should  allege  that  the  money  embezzled'  was  Intrusted  to 
the  defendant  by  his  employers.      98  Am.  Dee.  152,  note. 

Cited  in  reference  note  in  98  Am.  "Dec.  160,  to  point  that  the  dis- 
tinction taken  by  the  supreme  court  of  Nevada  seems  a  very  proper 
one.  It  is  there  maintained  that  where*  a,  clerk,  by  auth<nity  of  his 
SBSter,  collects  a  biU  and  f ratldttlcntly  converts  the  moneyy  the  offense 
of  embezzlement  is  complete,  and  if  afterwards  he  oolleets  a  second 
bill,  and  fraudulently  eonverts  its  proeeeds^  this  constitutes  a  eeoond 
offense;  and  that  thpugh  he  may  oommit  moT9  than  one  embezzlement 
of  his  enplciyer's  >  money,  and  if  he  does,  may  be  separately;  mdicted 
for  each  separate  offense,  yet,  if  the  money  from  different  persons  was 
sU  eolleeted  before  any  portion  of  it  waa  oonyerted*  then  ha  commit* 
ted  but  one  affens^*. 

16  KevL  184-187.    8TATV  y.  OK  OSS  HQW^ 
lieeStotioB. 
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15  Nev.  18a-1f5.    STATE  v.  PEARCE. 

Homicide  —  Evidence  for  defendant.  —  Cited  in  State  r.  Middlehani, 
62  Iowa,  164,  17  N.  W.  447,  discussing  right  of  accused  to  show  he 
knew  deceased  to  be  quarrelsome  and  dangerous. 

Cited  in  reference  notes  in  J24  Am.  St.  Rep.  1029,  to  point  that  if 
there  is  the  slightest  evidence  reasonably  tending  to  show  that  the 
killing  was  in  self-defense  evidence  of  the  violent  and  dangerous  char* 
acter  of  the  deceased  should  be  admitted;  3  L.R^A.(N.S.)  353,  the  bad 
character  for  peace  and  quietness  of  the  person  killed  is  not  admissible 
in  evidence  in  a  prosecution  for  homicide',  in  the  absence  of  a  plea  of 
aelf -defense  or  of  a  showing  of  justification  or  excuse;  8  L.R.A.(N.S.) 
354,  an  overt  act  in  the  nature  of  an  assault  hj  a  violent  and  blood- 
thirsty person  may  justify  more  prompt  action  vpon  the  part  of  the 
person  against  whom  it  is  made,  as  a  necessary  means  of  seif -defense, 
than  would  be  required  if  he  were  an  ordinary  person,  and  the  char- 
acter of  the  deceased  for  violence  is  therefore  always  a  vital  issue 
when  self -defense  is  pleaded;  3  L.R.A.(N.6.)  355,  fact  that  the  deceased 
waa  a  dangerous  and  bloodthirsty  man  has  already  been  established  by 
evidence  in  a  prosecution  for  homicide,  and  is  not  disputed,  refusal  to 
admit  additional  proof  to  that  effect  is  not  error;  8  L.R.A.(NJ3.)  362, 
fact  deceased  was  turbulent^  violent,  and  desperate  Is  oompeteat  i«  a 
prosecnticMa  for  homicide  w^icfa  ooeorred  under  such  eireiimstuioes  as 
to  render  it  doubtful  whether  the  act  was  committed  maUaiously  or 
from  a  well-grounded  apprehension  of  danger;  14  IkRA.(K48.)  708, 
if  the  circumstaztoes  "of  •  the  JdJUing  do  not  present  mnjr  questisn  of 
s^lf-defense,  all  evidence  of  the  diameter  of  the  diooeased  is  inad«^ 
missible;  14  L.R.A.(N.S.)  710,  in  homicide  ease  the  questions  relative 
to  the  character  of  the  deceased^  as  to  whether  he  was  of  peaoeable  and 
qniet  disposition,  or  was  a  qyarrelsome,  violent  or  dangerous  many 
were  objectionable  as  permitting  the  witness  to  testify  as  to  isolated 
facts  instead  of  general  reputation;  but,  inasmuch  as  the  circomstancei 
of  the  killing  did  not  present  any  4|uestion  of  self-defense,  all  evidence 
of  the  character  of  the  deceased  was  inadmissible^  so  it  was  unnee- 
essary  to  pass  upon  the  propriety  of  the  offered  evidence. 

Judgment— *  Action  on  by  assignee. -« Cited  in  Mandlebaun  v.  Gre* 
govich,  24  Nev.  158,  60  Pac.  860,  to  point  that  assignee  of  jndgmeDt  is 
proper  person  in  aoti<m  thereon. 

Character  of  witness  —  Extent  of  testimony.  ^*  Cited  in  People  v. 
Van  Gaasbeck,  189  If.  Y.  416,  82  N.  E.  720,  22  L.R.A.(N.8.)  650,  to 
point  that  witness  to  character,  testimony  sfaonM  not  go  beyond  Tepn» 
tation. 

Cited  in  reference  notes  in  lOB  Am.'  St.  Rep.  SOT,  to  point  that 
it  seems  to  be  the  general  rule  that  evidence  of  defendantls  good 
character  should  be  restricted  to  the  trait  of  character  involved  hi 
the  accusation  against  th^  defendant;  20  LJLAl  014,  -MdmoB  4ff  ^a»» 
ticular  facts  as  to  the  defendants  reputation  is  incompeteaik$  tke  pttot 
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for  defendant  must  show  his  general  K<qm^tioir;  14  L.BJl.(N.S.)  736^ 
witnesses  to  ^e  good  character  of  the  one  accused  of  crime  are  not 
allowed  to  speak  from  personal  knowledge  of  his  traits  and  disposition; 
22  L.R^(N.S.)  662,  in  a  murder  casCi  questions  asked  witnesses  as  to 
their  individual  knowledge  of  the  good  character  and  disposition 
of  the  defendant  for  peace  and  quietness  were  held  incompetent. 

16  NcT.  196-214.    THOMPSON  ▼.  POWNING. 

Instmction.  —  Cited  in  State  y.  Buralli,  27  Nev.  54,  71  Pac.  586, 
to  point  that  judgment  wHl  not  be  reversed  for  refusal  to  give  in- 
etruction  where  it  appears,  from  record  that  law  of  case  has  been  laid 
down  properly  and  fairly  by  trial  judge;  Buroh  v.  Southern  Pac.  Go, 
104  Pac.  (Nev.)  238^  to  point  that  it  is  not  error  for  court  to  refuse 
to  give  instruction  which  is  in  part  wrong,  and  may  so  modify  it 
as  to  conform  to  pleading. 

libd -* Privileged  matter. --Cited  in  Cox  v.  Strickland,  101  Oai 
493,  28  8.  £.  661,.  to  point  .that  defamatory  matter  is  not  privileged 
because  published  in  form  of  advertisement  or  ^ewQ,.  or  because  fur- 
nished by  correspondent  or  copied  from  another  paper;  Bsley.v,  Sentinel 
Co.  laa  Wis.  24,  126  Am.  St.  Rep.  930»  113- NL  W.  426,  as  holding  not. 
libeloQB  to  print  plaintHT's  own-oomi^aint  in  the  libel  action  on  trial,  . 

Cited  in  refcfrenee  notes  in  104  Am.  St.  Eep.  131^  tp  point  that  a  fair 
and  impartial  account  of  the  proceedings  in  a  eourt  of  justice. is,  aa. 
a  general  ru)e,  a  justifiable  publication;   104  Am.  St.  Rep.  138,  pro- 
prietors of  newspapers  are  not  entitled  to  claim  j^ustification  in  publish- 
ing items  of  news  or  detail  current  events  that  are  libellous^  no  matter 
whether   furnished  by  correspondence,   reported  by   other  persons   or 
copied  from  other  papers;  116  Am.  St.  Rep.  815,  any  written  statement 
imputing  to  an  officer  or  of  integrity  or  lack  of  those  qualities  neces- ' 
aary  for  proper  performance  of  duties  in  office,  or  a  failure  to  properly  ' 
perform  duties  of  his  office  are  libellous  per  se. 

—  Malice.  — Cited  in  Sheen  y.  Peoria  Journal' Co.  53  lU.  App.  273,  in 
discussing  evidence  for  purpose  of  showing  malice  !n  action  for  libel; 
Henry  v.  Moberly,  23  Ind.  App.  313,  51  N.  *E.  500,  to  point  that'  where 
obligator  is  libelous  per  se  malice  is  presumed  and  proof  is  not  n6<ied- 
sary  to  entitle  plaintiff  to  recover. 

Cited  in  reference  notes  in  6^  Am.  Deo.  ^5,  to  point  that  in  aH  aetloft' 
of  libel;  if  the  article  is  ambiguous  or  the  Intenticma  of  the  publishers 
doubtful,  evidence  of  express  malice  is  admissible  to  enhance  the 
damages;  92  Am.  Dec.  637,  evidence  ia  admissible  on  behalf  of  defend- 
ant in  slander  to  repeal  malice  in  mitigation  not  of  actual  damages  but 
of  exemplary  daniages.  /     .  ,  . 

—  Complaint.  —  Cited  in  Lauder  v,  Jonea,..13  N.  D.  540^  101  N.  W. 
911,  in  diedussing  decisive  question  nppn 'Objection  tlyit.  oomplaint,  in 

in  aetioiB  of  libel  does  net  .eoiistitute:a^ioii»: 
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19  Kev.  21&-234.    HOKBSI  r.  SWIFT. 

Pleading,   mistake   in  — Wlio   maj   take   advantSKe   of. — Cited  i> 

Mendes  v.  Freitere,  16  Nev.  396,  to  point  that  mistake  in  declaring  upon 
account  stated,  defendaJit  alone  can  take  advantage  of  error;  May  ». 
Diseonto  Geaellaclsit,  211  111.  31B,  71  N.  E.  1003,  to  point  that  regu- 
larity of  aflidavit  on  attachment  cannot  be  taken  advantage  of  hy 
creditor  or  empaneled  wberc  rights  have  iKen  acquired  pendente  lite; 
Leppel  T.  Beck,  2  Colo.  App.  395,  31  Pac.  18T,  to  point  aulBciency  of 
aflidavit  in  attachment  cannot  be  attacked  collaterally;  Mentzer  v. 
Ellison,  7  Colo.  App.  327,  4S  Pac.  488,  to  point  tlist  irregular  affldsTit 
on  attachment  does  not  render  the  ftttaChment  void  and  can  be  as- 
sailed by  defendant  only  and  not  collaterally  by  a  stranger. 

liisttuction.  —  Cited  in  State  v,  Levigne,  17  Nev.  442,  30  Pac.  108S, 
aa  to  when  court  must'  change  as  requested;  Dixon  v.  Ahem,  19  Ner. 
429,  14  Pac.  601,  to  point  that  defendant  waa  entitled  to  instnictEon 
applicable  to  his  theory,  and  which  evidence  tended  to  support;  Doyh 
v.  Bums,  123  Iowa,  505,  99  N.  W.  201,  in  holding  wroneous  instme- 
tion  because  it  neglected  to  etate  tbat  statement  mnst  have  been 
intentional  or  knowingly  false,  and  that  tbey  sbould  have  been  a» 
to  material  matters;  First  National  Bank  t.  Uinncapolii  etc  ElenUor 
Co.,  11  N.  Dak.  888,  91  N.  W.  440,  to  point  tbat  in  a  cauUonary  inrtrwe- 
tion  to  jury  as  to  false  testimony  it  must  state  tbat  false  testimony 
must  be  as  t«  material  fact. 

Appeal.  —  Cited  in  Dennis  v,  Caughlln,  22  Ner.  453,  41  I^c.  768,  19 
LJt.A.  731,  holding  such  errore  only  as  appellant  complains  of  can  b* 
considered  on  appeal. 

Mortgagee  —  Bight  to  take  possession.  —  Cited  in  Marsh  v.  Wade,  1 
Wash.  544,  20  Pac.  580,  discussing  right  of  mortgagee  taking  posses- 
sion of  mortgaged  chattel  before  otber  right  or  lien  attaches. 

Bona  fide  pnichaser  •— Proof.  —  Cit«d  in  reference  note  in  70  Am. 
De&  141,  to  point  that  party  claiming  as  bona  fide  purchaser  without 
notice  and  for  valuable  consideration,  must  afDrmatively  prove  th* 
payment  of  the  consideration  by  otber  CTidence  than  the  receipt  upon 
the  deed. 

IS  Her.  2S4-Z9>.    STATE  v.  CALIFOENU  UN.  CO. 

Affirmed  in  State  v.  California  Ifin.  Oo.  eto.,  16  NeT.  S59,  in  all  tma,' 
terial  respects  the  same. 

Taxes.  — Affirmed  in  SUte  v.  CallfomiB  Mln.  Co.  etc.  16  Nev.  SIO. 
as  to  tax  and  penalty  causing  but  one  cause  of  action;  dted  in  Stat* 
V.  Consolidated  Virginia  Min.  Co.  16  Nev.  438,  to  point  that  §  3  of  act 
to  discontinue  litigation  In  certain  tax  nits  is  unconetitntisaat;  Bt«t« 
v.'Central  Pac.  R.  Co.  21  Nev.  !6S,  SO  Pae.  69!,  to  point  that  taUi^ 
judgment  for  part  of  t«c  Is  bar  to  aetiott  for  balanoe  do*;  Sawyer  t. 
Dooley,  II  Ner.  39»,  U  Fm.  440,  holding  aot  of  18»1,  ^  66  0 
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tional;  County  of  Sacramento  ▼.  Oentrsl  Fao.  R.'Co«  61  Oal.  255,  in 
diacosaing  power  of  district  attorney  to  compronuse  suit  for  delinquent 
taxes. 

Special  law.  — Cited  in  State  v.  Consolidated  Viriginia  Min.  Co.  16 
Ne?.  443,  in  defining  special  law;  affirmed,  in.  State  v.  Consolidated 
Virginia  Min.  Co,  16  Nev.  450,  on  point  of  act  being  special  law;  cited  in 
£x  Parte  Pittman,  99  Pac.  (Nev.)  703,  to  point  that  legislature  may 
enact  law  which  applies  only  to. certain  cases,  if  the  basis  of  classifica- 
tion is  reasonable. 

Retrospectiye  laws.  — CSted  in  TBMUar  v.  Spavlding,  17  lifer.  8<M,  30 
Faa.  900,  oa  point  that  eon^titution  does  not  prohibit  retrospeotiv« 

laws.  I 

15  Her.  259.    STATS  y.  CALIFORNIA  MIN.  CO. 

CHed  in  State  v.  Consolidated  Virginia  Min.  Co.  16  Ner.  438,  holding 
Stats.  1879,  p.  143,  uncoiistitntional. 

15  Ner.  259-265.    CHASE  y.  CHASE. 

Trespass -^Unindesed  laad.-^CSted  in  Monroe  v.  Gannon,  24  Mont. 
325,  81  Am.  St^  Rep.  446,  61  Pa«.,866,  disensaing  jqttestien  of  trespass 
upon  uninclosed  landa;  Ely  v.  Rosholt,  11  H.  Dak.  €61,  93  N.  W.  865, 
and  Hecht  y.  Harrison,.  5  Wya  286,  40  Pac«  408,  discussing  right  to 
recoyer  for  damages  by  trespassing  stoek  wandering  onto  uainakMMd 
land  of  another;  Poindexter  v,.  "^y-,  93  Va.  1^50,  84.6.  B.  ^973,.  4.7 
Z^SUL  592,  in  discussing  constitutionality  of  fenoe  law;  Martin  T.  j 

Platte  Valley  Sheep  Co.  12  Wyo.  453,  76  Pac.  575,  a^.to  rule  respect- 
ing cattle  running  at  lar^e. 

Qted  in  reference  notes  in  49  Am.  Dec.  250,  to  point  that  common- 
law  rule,  requiring  the  owners  ef-domeatio  animals  to  keep  them  at  I 

home,  is  not  applicable  to  the  condition  of  the  country  \r\  m^ny  of  4 

the  states,  and  not  in  accordance  with  the  customs  of  the  people  or  \ 

with  the  course  of  legislation  releasing  the  animals  running  at  large 
and  to  the  maintenance  of  fences,  and  that  such  owner  iocurs  no  11a-  ' 

bility  by  permitting  his  cattle  to  range  at'  will  on  uninclosed  l^^ids 
where  there  is  no  general  statute  or  local  regulation  prohibiting  it;  < 

49  Am.  Dec.  251,  where  an  owner  of  land  is  bound  by  agreement,  pre- 
scription, or  statute  to  maintain  a  fence,  through  defects  in  which  his  ^ 
neighllor's   cattle   enter  upon  his  land   and   do   damage,   without   the 
fault  of  the  owner  of  such  cattle,  he  cannot  recover  therefor;  81  Am.  | 
St.  Rep.  448,  it  seems  to  be  a  matter  of  indifference  whiether  the  lands 
are  cultivated  or  uncultivated;   if  in  fact,  such  lands  are  unprotected                                 | 
by  a  sufficient  or  any  fence,  a  cattle  owner  is  not  liablie  for  injury 
done  to  crops  by  his  stock  running  at  large;  32  L.Rji.  55,  in  Nevada                                < 
damages  from  trespassing  cattle  cannot  be  recovered  where  the  field  ' 
is  not  enclosed  by  fence  prescrrlbed  by  statvte  as  the  mla  of  ooidmon 
law  ia  repugnant  to  the  law  of  Ifevada..               f      .         ,  .  ^. 

Cited  in  reference  note  in  3  Eng.  Rul.  Oas.  121. 


16  Ney.  265-840     NOTES  ON  NEVADA  REPORTS. 


4€0 


15  Nev.  265-271    SADLER  ▼.  IMUSL. 

Appeal  —  Duty  to  person  finding.  —  Cited  in  Langworthy  ▼.  Coleman, 
18  Nev.  444,  5  Pac.  67,  as  to  duty  of  appellate  court  to  presume  find- 
ing to  support  judgment. 

Cited  in  reference  note  in  45  LJKAl.  179,  to  point  that  Bankrupt 
Act  of  1867  did  not  render  general  deeds  of  assignment  for  benefit 
of  creditors  void;  and  that  where  bankrupt  proceedings  were  not  insti- 
tuted, audi  deeds  were,  with  few  exceptions,  held  valid. 

15  NeT.  271-275.    MACS  v.  LIDDLE. 

Mandamus.— 'Cited  in  State  v.  Boerlin,  30  Nev.  477,  98  Pae.  404,  to 
point  that  mandamus  will  not  lie  to  review,  regulate,  revise  or  annul 
official  discretion  or  judgment  of  board  of  county  commissioners  aft«r 
the  event. 

15  Nev.  276-292.    WELLS,  FARGO  &  CO.  ▼.  WELTER. 
No  citation. 

15  Nev.  293-^02.    BASSETT  v.  MONTE  CHRISTO  6.  &  &  MIN.  CO. 

Corporation  —  Holding  meeting  ontaide  state.  —  Cited  in  Union  Kai. 
Bank  v.  State  Nat.  Bank,  165  Mo.  106,  65  S.  W.  992,  to  point  that 
where  directors  of  corporation  are  restricted  by  charter  or  by  laws  of 
state  in  holding  meetings  of  corporate  character  to  Hmits  of  stata^ 
exercising  such  power  beyond  limits  of  state  is  vdd. 

^Mortgaging  property  ontdfie  state.  —  Cited  in  reference  note  in 

6  LJt.Ai  565,  to  point  that  corporation  may,  unless  forbidden  by  law, 
issue  bonds  and  mortgage  its  property  outside  of  the  state  creating  it. 

15  Nev.  302-^04.    CEDAR  HILL  CONSOL.  0.  &  a  BOLL,  di  MIN.  Ca 
V.  LITTLE  G.  &  S.  MIN.  CO. 

No  citation. 

'  r 

15  Nev.  304-308.    STATE  EX  REL.  FARIS  v.  HATCH. 
No  citation. 

15  Nev.  308-^12.    STATE  v.  CALIF'ORNIA  MIN.  CO. 

Affirmed  in  State  v.  Consolidated  yirginii&  Min.  Co.  15  Nev.  SIS,  mm 
to  authority  of  dUtrict-attomey  to  extend  time  for  payment  of  pen- 
alties due  in  a  suit  for  delinquent  taxes. 

15  Nev.  812.    STATE  v.  CONSOLIDATED  VIR6INU  MIN.  Ca 

No  citation. 


15  Nev.  313-340.    SOLSN  ▼.  VIRGINIA  &  T.  R.  CO. 
Judgment  —  For  interest— ^Blstiliguished  in  Mandlebaum  v.  6reg»- 
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▼ich,  24  Nev.  159,  50  Fac  S50,  ^s  sot  an  action  upon  a  judgment  which 
did  not  call  for  any  interest;  Mandlebaum  v.  Gregovich,  24  Nev.  160» 
50  Pac.  851,  as  to  right  to  enter  upon  judgment  for  interest  silent  as 
to  that  matter. 

Suit  on«^  Cited  in  Wells,  Fargo  &  Ck>.  v.  Vaasiokle,  112  Fed. 

401,  to  point  that  to  commence  suit  upon  judgment  in  absence  of  pro* 
vision  to  contrary  is  not  barred  or  suspended  by  issuance  of  exeou* 
tion;  Stevens  t.  Stone,  94  Tex.  417,  86  Am.  St.  Rep.  842,  60  8.  W.  069, 
as  to  acUona  upon  judgments;  Qtisens'  Nat.  BsAk  t.  Lucas,  26  Wash. 
424,  90  Am.  St.  Bep.  753,  67  Pac  254,  56  LJLA.  815,  as  haying  been 
overruled  in  the  later  case  of  Mandlebaum  v.  Gregorich,  24  Ncy.  164, 
50  Pac  849,  as  to  time  when  statute  of  limitations  commenee  to  run 
on  domestic  judgment. 

BsBcntioB,  for  interest  — -  Cited  in  Moran  ▼.  Hs^german,  69  Fed.  481,. 
and  fiagerman  t.  Moran,  75  Fed.  99,  21  C.  C.  A.  242,  to  point  that 
when  judgment  does  not  include  interest  exc^cution  cannot. 

16  Her.  341-*845«  RSS8B  Q.  9t  ^  MIK.  CO.  t.  RTS  PATCH  COHSOL. 
MUX.  a  Mm.  CO. 

Appeal  — Notice.— Cited  in  Spoffard  r.  White  River  Valley  Land  ete; 
0>.  24  Not.  185,  51  Pac  116,  as  to  practice  in  taking  and  perfecting 
appeal;  followed  in  Brooks  y.  Nevada  Nickel  Indicate,  24  Nev.  272, 
52  Pac  576,  on  point  that  filing  of  the  notice  of  appeal  must  precede 
or  be  contemporaneous  with  the  service  thereof;  cited  in  State  v. 
Presteo,  30  Nev.  804,  95  Pine.  919,  to  point  that  notice  of  appeal  must 
be  tied  before  service  upon  opposing  counsel,  or  the  appeal  will  ber 
fatally  defective;  State  v.  Brown^  SO  Nev.  497,  98  Pac.  872,  in  discus- 
sing practice  on  appeal  from  justices'  courts;  in  dis.  o|>.  of  Sweeney,  J., 
in  State  v.  Brown,  30  Nev.  504,  98  Pac.  874,  as  to  filing  notice  of  appeal 
before  service  thereof;  State  w- District  Osurt,  84  Mont.  115,  115  Ami 
St.  Rep.  524,  85  Psic  872,  to  pciiit  that  rendering  appeal  effeetual,  tlie 
notice  must  be  filed  preceding  or  contemporaneous'  with  the  service  of 
the  copy. 

16  Her.  345^78.    S2IATE  Y.  McLAKS.  r 

Appeal  —  Reversal.  —  Cited  in  State  v.  Johnson,  16  Nev.  Z%  to  point 
tbat  verdict  will  not  be  revevsed  beeause^ef  failure  of  court  to  eaiition 
them  on  evidence  of  codefendant  where  fmy  were  not  milled  upon 
point;  State  v.  Hiaher,  25  Nev.  470,  62.Pac.'.23«,  ta  point  that  it  is'  not 
reversible  error  to  give  instructkni  requested-  wktre  same  has'  alttftdy 
been  given  in  snbstaDce  and'  lu  tfirmB«as  iri^a^,  fuMl  and  favoeable  as 
those  in  which  it  4a  asked  to  bie  repeated ;- States  i^^BuraJli,  27  Nev.  54, 
71  Pac  536,  to  ppint.  that  verdict  will  not  .be  reversed  im: .  fi^ilure  <of 
judge  ta  give  instruqtiQn  asked,  when  it.  appears  Ivqm  record  thftt  the 
law  el  the  case  was  ^aiddown  properly,  und.  faiiA7^by,the  trial  judge. 

as  to  iiregulaxlty.  —  Cited  in  Snuth.jT.  Weils  Sfftat« 
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Co.  29  Nev.  *16,  91  Pac.  3IG,  to  point  that  court  will  not  receivo 
affidavits  to  show  irregularity  of  proceeding  not  regnlajlj  certifled. 

Joint  indictment  —  Separate  trial.  —  Cited  in  State  v.  Johnny,  29 
Nev.  217,  87  Pac.  7,  to  point  that  defendant  jointly  indicted  deBiring 
separate  trial  must  make  motion  power  of  }nry  is  commenced;  Meti 
V.  Stat«,  46  Nob.  64S,  65  N.  W.  190,  to  point  that  motion  for  sep«Mte 
trial  comes  too  late  when  made  after  selection  of  Jnrjr. 

Cited  in  reference  note  in  6  L.R.A.  S36,  to  point  that  tlie  proper 
time  to  make  the  demand  is  before  the  formation  of  the  jury. 

Chuige  of  venue.  — CSted  in  State  v.  Dwyex,  29  Nev.  426,  91  Pm. 
305,  is  holding  motion  for  change  in  venue  on  diieaesion. 

Imti action.  —  Cited  in  Bunce  v.  McMahon,  6  Wyo.  36,  42  Pac.  36, 
in  discuBsing  instruction  to  jury  what  shall  be  their  conduct  in  c*ae 
they  axe  satisSed .  any  particular  vitness  has  viUully  sworn  fnliely. 

I^ited  in  reference  note  in  19  L.R.A.(N.S.)  306,  to  point  that  an  la- 
atruction  in  reference  to  the  testimony  of  defendants  who  were  jointij 
indicted  and  tried  together  for  murder,  each  of  whom  sought  to  ex- 
culpate himaelf  and  iinpute  the  crime  to  the  oUier,  tlut  the  juij 
could  not  believe  them  both,  because  they  were  wholly  ioeomlituit 
a^  to  the  principal  fact  in  the  case  does  not  transgress  a  statntoiy  and 
conatitutional  prohibition  agaioat  charging  juiors  as  to  matter*  at 
fact,  since  the  court  may  state  the  tastimony  as  veU  aa  declare  the 
law  to  jurors. 

Evidence  in  criminal  tiioU — Mntnal  iscriminatioB. — Cibed  in  ref- 
erence note  in  .72  Am.  Sec.  WJ,  to  point  that  in  a  criminal  trial  Uie 
dofendante  testified  each  in  his  own  behalf,  and  the  ewirt  charged  that 
they  oould  not  both  be  believed  because  of  the  inwrnsisten^  ••  to  the 
principal  fact  in  the  case.    This  was  not  error. 

1ft  Nev.  37(h3S3.    EWIHO  v.  JBHHIHOfi. 

Cited  in  Horton  v.  New  Pau  etc.  Afin.  Oo.  21  Nsv.  191,  S7  Pas.  ST», 
to  ptdnt  that  granting  or.  raf using  to  set  aalde  dafa»lt  is  sound  dia- 
eretlon. 

16  Nev.  38$--a85.    SOVTHEBIT  GKOSA  6.  It  S.  HOI.  00.  v.  BTOOPA. 
MM,  CO.  . 

Mines  and  mining— Kef erence  to  moaunents.- Qted  in  Brady  t. 
Husby,  21  Nev.  46S,  8S  Fae.  B02,  on  point  that  it  is  the  reoMd  and 
not  the  notice  of  location  of  mining  elum  that  must  contain  reforeaee 
to  natural  Ob^aet  of  pannonent  monument. 

Seoott.  —  Cited  in  Ford  v.  Camj^ll,  19  Nev.  HS,  92  Pac  208, 

as  to  recordatioB  being  necessary,  to  valid  location  of  mining  claim ; 
Peters  v.  Tonopah  Mln.  Co.  120  Fed.  GS9,  and  Thompson  v.  Bprsy,  72 
Gal.  633,  14  Pac.  185,  record  of  notice  of  location  of  mining  claim  Is 
not  necessary  unless  law  of  state  ahd  t-ules  and  regulations  of  Ufaung 
dlstriat  Fs^re  tb' 
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GU«d  in  retoence  note,  in  7  L.R.A.(NJS,)  861^,  to  pow^  tbi^t  undef 
thift  statute,,  no  record  of  the  location  of  a  mining  claim  is  necessary 
unless  the  laws  of  the  state,  or  territory,  or  the  f  ules  and  regulations 
of  the  mining  district  in  which  the  claim  la  located,  require  it. 

Markings^  et&-~ated  is  Book  t.  Justice  Min.  Ca  58  Fed.  113» 

and  Oregon  King  Mn.  Co.  v.  Brown,  US  Fed.  56»  66  C.  0.  A.  626, 
in  marking  on  grofmd  by  stakes^  monumenta,  mounda  and  written 
notice  whereby  boundaries  of  location  of  mining  .claim  can  readily 
be  traeed  ia  sufficient;  Souter  v.  Maguiic,  .78  GaL  546,  21  Pac.  184, 
(0  point  that  "brushing  out"  the  lines  so  person  can  go  through  and 
placing  notice  in  center  of  claim  doflning  claim  ia  sufficient  markings 
Howeth  V.  Sullenger,  113  Cal.  650,  46  Pac.  842,  to  point  that  stakes 
and  stone  monuments  set  at  comer  and  at  ces^r  of  each  end  linci  is 
sufficient  inarking  of  boundaries  thereof;  Eaton,  y.  Norris,  131  Cal. 
^,  63  Pao.  857,  in  discussing  what  constitutes  sufficient  marking  of 
bonndariea  of  mining  claim. 

Cited  in  reference  note  in  7  L.R.A.(N.S.)  859,  to  point  that  as  a 
general  rule  stakes  and  stone  monuments  placed  at  each  comer  of  a 
mining  claim,  and  at  the  center  of  the  end  lines,  is  a  sufficient  marking 
of  the  boundary  lines  under  the  Federal  statutes. 

Notice  of  Location.^ Cited  in  Smith  y.  Newell,  86  Fed.  57, 

the  location  notice,  nailed  on  discovery  stake,  and  places  within  the 
parallelogram  of  claim  giving  all  information  that  marks  on  corner 
stakes  would  have  given  is  sufficient  marking  of  claim;  Duncan  v. 
Fulton,  16  Colo.  App.  153,  61  Pac.  248,  in  discussing  certificate  of  loca- 
tion and  permanent  boundaries  of  mining  claim;  Seidler  v.  Lafave, 
5  N.  M.  49,  20  Pac.  791,  in  discussing  sufficiency  of  location  notice  of 
mining  daim. 

Gted  in  reference  note  in  7  L.KA..(N.S.)  {174,  to  point  that  notice  of 
location  of  a  mining  claim  recorded  in  the  district  records  sufficiently 
complies  with  the  law  where  It  calls  for  stone  monuments  at  each 
comer  of  the  claim,  and  describes  it  as  bounded  by  four  other  claims. 

—  IMscoTery  —  Assays.  —  Cited  in  reference  note  in  7  L.K.A.(N.S.)  i 

831,  to  point  that  the  testimony  of  an  assay er  as  to  the  result  of 
tssays  of  rock  taken  from  a  mining  claim  is  competent  as  tending  to 
prove  a  discovery  of  a  Tein,  though  the  rock  was  taken  long  after  the 
date  of  the  location.  ' 


IS  NeT.  386-389.  STATE  ▼.  NORTHERN  BELLE  MILL.  &  HIN.  CO. 
Taxes.  —  Cited  in  State  v.  Sadler,  21  Nev.  18,  23  Pac.  800,  to  point 
that  irregularity  of  oi&cer  is  defense  in  action  to  collect  taxes  only  to 
extent  that  party  has  been  injured  thereby;  State  v.  April  Pool  Min. 
k  MilL  Co.  26  Nev.  90,  64  Pac.  3,  as  to  power  of  assessor  to  reassess; 
State  y.  Carson  &  C.  R.  Co.  29  Nev.  504,  91  Pac.  935,  to  point  that 
•eetion  1098  Compiled  Laws  is  merely  directory;  Buswell  v.  Board  of 
Supervisors,  116  Ckl.  364,  48  Pac.  227;  Stieff  v.  HartweO,  35  Fla.  611, 
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17  So.  SOI,  and  Btata  T,  Buchanan,  H  W.  Vft.  SW  (deliTery  iol  copy  of 
personal -property  book),  to  point  that  Wh^e  ststute  requlTM 
public  officer  to  do  certaia  things  regarding  the  rights  and  dntlU  ol 
others  'within  specified  time  ia  mefelj  direetorf  nnleaa  tfa«  Btatnti 
makeB  it  dear  that  time  flxed  is  by  way  of  limitatioii;  MiUar  v.  Kem 
County,  160  Cal.  800,  BO  Pad  121,  to  point  that  faihin  to  make  Affi- 
davit to  Msessment  roll  within  time  prescribed  by  atabuto  doM  not 
maJca  either  Illegal. 

Cited  in  refMence  note  in  11  L.R.A.  818,  t«  poiat'tliat  the  prcpondv- 
anoe  of  authority  establlEhea  that  either  debt  or  aHumpsit  nay  bt 
■aatained  for  the  recovery  of  taxe«>  aa-debt  liei  for  a  awn  of  money 
certain,  due  by  statute. 

Appeal.  — Followed  in  State  t.  Langan,  lOE  Tac.  (Nftr.)  ■  BTfl,  on 
point  that  appellate  court  eannnf  rtMew  evidence  to  determine  euf- 
ficiency  to  rupport  judgment  In  abienM  of  motion  of  statement  of 
motion  for  new  trial. 

Mining  claim  —  Honumenta.  —  Cited  in  Baxter  fountain  eUf.  liGn. 
Co.  V.  Patterson,  3  N.  M."  274,  3  Pae.  743,  in  diecussing  suffidency  of 
monument   placed  upon   mfning  claim. 

15  Nev.  389-334.    LIOHIXB  >.  BERHWG: 

Exception  and  objection  —  Ground  of  to  be  atated.  —  Cited  in  Lang* 
worthy  v.  Coleman,  18  Nev.  443,  £  Pac.  6S,  and  Sehwarti  v.  Slock, 
26  Nev.  150,  65  Pac.  355,  to  point  that  ground  of  objection  and  ex- 
ceptioa  must  be  stated  or  it  will  not  be  considered  on  appeal. 

15  Nev.  394-400.    COSCIA  v'  KTtfi. 

Muung  daim.  —  nted  ia  Nash  v.  Mujdson,  16  Nev.  410,  aa  to  ri^ 
of  eheriff  to  tajce  clAfina;  Alexander  y.  Archer,  2;  Nev.  28,  24  Pac 
3TS,  to  point  that  since  dadsioo  in  principal  case  statute  has  been 
amended;  Taylor  v.  pill,  116  Cal.  1,45,,  46  Pac.  922,  jn  4iseus8ing  lalw 
lien  and  sufficiency  of  notice  of  daim  to  debtors. 

15  Nev.  4D1-407.    HESRILL  t.  DIXON. 
.  HinJDg   claim  —  Location.  —  C^ted   in   dia.  op.   of  De  Witt,    J.,  in 

Shreve  v.  Copper  Bell  Min.  Co.  11  Mont.  336,  28  Fac.  320,  discussing 
sufficiency  of  location  of  mining  claim  and  discovery  of  mineral  there- 
on; Davis  v.  WieboM,  139  U.  S.  520,  3£  L.  ^  143,  11  Sup.  Ct.  Rep. 
633,  aa  to  intention  of  Congress  in  excluding  mineral  lands  in  grtnt  to 
Pacific  railroad  company. 

Cited  in  reference  note  in  7  L,RA.(N.S.)  795,  to  point  that  In  ex- 
cluding mineral  land  from  the  lands  granted  by  that  act,  CongreM 
intended  to  exclude  only  a^ch  aa  were  valuable  for  mining  purposesi 
and  the  mere  fact  that  the  land  contained  copper,  gold,  and  silver 
bearing  quartf  is  not  sufficient  to.  impress  tt  with  the  character  of 
mineral  land  within  the  meaning  of  the  resei^ration. 
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16  Ne^.  407^16.    STATIT  ▼.  LOPEZ.  .     . 

Murder.— ated  in  "Etl  Parte  Curnow,  21  Nev.  S6v  M  Pac.  481,  to 
point  that  there  may  be  ihorder  witliotit  wa^  IntentiOtt  to'  kill. 

Cited  ill  reference  notes  in  63  L.K.A.  ^56,  to  point  ttiat  anr  death 
consequent  upon  the  perpetration^  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  or  burglary  shall  be  deemed  murder  in  the  first  degree; 
^3  L^J^.  358,  the  general  and  almost  unlvei'sal  rulie  is 'that  a  criminal 
intent,  or  an  intent  to  kill,  is  not  a  necessary  ingredient'  of  the  er{me 
of  murder  in  the  first  degree,  under  the  statutes  making  the  killing  of 
a  human  being  murder  in  the  first  degree  when  perpetrated  by  -a 
person  engaged  in  the'  comVoission  of  a  felony j  or  of  certain,  designated 
felonies;  such  a  killing  is  mnrder  in  the  first  degree  thougb  it  is  tesual 
and  unintentional;  63  L.RA.  866,  taking  money  frote  the  person  of 
another  is  not  necessarily  robbery,  and  an  instruction  in  a  prosecution 
for  murder  under  Nev.  Comp.  Laws,  §  2327,  making  a  homicide  intha 
commission  of  a  burglary  murder  in  the  tbrwt  degree^  thst  'killing  in 
the  attempt  to  take  money  is  murder  in  the  first  de^ee,'  is  ihacoorate 
and  improper. 

Instruction.  — Gted  in  State  v.  Williams,  28  Ner.  407,  82  Pa'Oi 

353,  sustaining  instruction  to  efTect  that  all  murder  ebmmitted  in  per- 
petrating robbery  is  in  first  degree.  .'■•'...•  •   . 

View  by  jury.  — Cited  in  State  v.  Perry,  121  N.  0.  536,  61  Am. 

St.  Rep.  685,  27  S.  E.  997,  a»  to  practice  on  view  ^y  jury. 

Cited  in  reference  notes  in  92  Am.  Dec.  343,  to  point  that  the  juty 
go  out  for  the  single  purpose  of  viewing  the  place,  and  not-  f6r  the  pur- 
pose of  hearing  any  oral  explanations  or  comments,  even  from  the  per* 
son  appointed  by  the  court  to  show  it  to  them;  42  L.K..A.  37^;  itnder 
Nevada  criminal  practice  act,  §§  377,  378,  authorizing  a  view  of  the 
premises  in  a  criminal  case,  the  order  of  the  court  should  specify  the 
place  to  be  inspected,  and  designate  some  person  who  knoWs  the  place 
to  point  it  out  to  the  jury,  and  the  person  s6  designated  and  no  other 
except  the  officer  in  charge,  should  conduct  the  jui^  tb  the  spot'  and 
leave  them  to  make  their  own  obsen^ations  without  comment  or  explana- 
tion; 42  L.R.A.  382,  where  a  view  is  taken  in*  a  criminal  prosecution, 
and  the  jury  upon  arriving  at  the  pretaises  which 'they  are  to  inspect 
find  a  person  there  who  was  not  sworn  as  a  witn^^s  in  the  case^  and  who 
in  response  to  questions  addressed  to  him  by  members  of  the  jury  paints 
out  to  them  all  the  special  features  of  the  premises,  it  is  a  denial  of 
the  right  of  the  defendant  tc^  be  confronted  with  the  witneiaes  against 
him,  and  is  a  -ground  for  a  new  trial  unless  it  is.ekajr.  that' A<^  injury 
resulted;  42  L.R.A.  384,  under  Kev.  Grin. .Frao.  Act^  S&77>  piK>vidin|[ 
that  whenever  in  the  opinkm  of  the  court  it  ia  proper  :ibat  the  jury 
should  view  the  place  in  whieh  the  offense  is  chaiiged  to  hiare  been 
committed,  or  in  whidi  any  material '  fact-  oceumd,  it  nay  -order 
the  jury  to  be  «ofiduoted  In  a  body  in  the  eiubQdy^'.oi'iht  fihenfl,%9t  the 
place  whi<!^  shall  be  shown  to  them  by  a  person  aptKdnted  by  thecoust 
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for  that  purpose,  and  §  378,  providing  that  no  penon  thmH  be  sufferad 
to  speak  to  the  jorj  on  any  subject  <sonneoted  with  the  trial^  they  g» 
for  the  single  purpose  of  viewing  t)ie  place,  find  not  for  the  purpose  of 
hearing  any  oral  expiration  or  comments,  even  from  the  person  ap- 
pointed by  tl^  court  to  sliow  it  to  them« 

15  Nev.  416-418.    XAFX  v.  KYLE. 
^o  citation. 

15  Nev.  418-421.    HOBARX  v.  WICKS. 

Water  rights- Cited  in  Union  W^.  etc  CSo.  t.  Dangjberg,  SI  Fed.  115, 
and  Anderson  v.  Basaman,  140  Fed.  23>  to  point  that  person  entitled  to 
given  quantity  .of  stream  may  take  same  at  any  point  on  stream  and 
may  change. point  of  diversion  at  pleasure  as  well  as  character  of  use 
made  of  water  if  rights  of  others  are  not  affected  thereby. 

Cited  in  reference  note  in  30  L.RA.  678,  to  point  that  if  a  person 
obtains  his  title  from  the  government  a  third  person  has  appropriated 
the  right  to  take  water  from  a  stream  flowing  through  the  land  at 
points  both  above  and  below  the  land  of  the  patentee  at  his  convenience, 
the  latter  cannot  compel  him  to  desist  from  diverting  the  water  at 
the  upper  point  and  compel  him  to  confine  his  appropriation  to  the 
lower  one. 

15  Key.  422*425.    tACHMAN  v.  WALKER. 

Homestead.  —  Distinguished  in  Smith  v.  Richards,  2  Idaho,  468  (S 
Idaho,  502)  21  Pac.  420,  in  holding  that  judgment  lien  acquired,  upon 
filing  of  declaration  of  homestead,  subjects  property  to  sale  under 
execution;  Nevada  Bank  v.  Treadway,  17  Fed.  893,  8  Sawy.  456,  dis- 
cussing the  homestead  law  and  exemption  of  homestead  from  sale. 

Cited  in  reference  note  in  93  Am.  Dec.  403,  to  point  that  under  the 
Nevada  statute,  parties  claiming  the  benefit  of  the  homestead  law  must. 
file  a  written  declaration  claiming  the  premises  as  a  homestead. 

15  Nev.  426-428.    TULL  v.  ANDERSON. 

Followed  in  Earles  v.  Gilliam,  20  Nev.  47,  14  Pac  587,  on  pohit 
that  statement  on  motion  for  new  trial  must  be  filed  within  the  statu* 
tory  time. 

15  Nev.  428-443.    FISHBACK  y.  MILLER. 

Frandident  contract.  —  Cited  in  Wilson  v.  Higbee,  62  Fed.  726,  to 
point  that  seller  may  let  buyer  cheat  himself  ad  libitum  but  must  not 
actually  assist  in  cheating  him;  Stevenson  v.  Marble,  84  Fed.  33,  to 
point  that  it  is  not  necessary  to  rescission  of  contract  to  fraudulent 
representation  that  complaining  party  relied  solely  upon  such  repre- 
sentation; Hicks  V.  Stevena,  121  III.  194,  UN.  E.  243,  as  to  presump- 
tion of  purchaser  relying  on  facts;  David  v.  Mooce,  46  0r.  156,  79  Pslc 
417,  as  to  representation  made  by  seller  of  real  property  in  respect  to 
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titii,  of  wliieh  buyer  bAs  no  knowledge  and  no  means  at  hand  of  Obtain* 
ing  Imowledge. 

Cited  in  reference  notice  in  18  Am.  St.  Rep.  ^59,  'to  point  that  it  is 
not  nceesaarj  that  the  fake  representation  shouH  have  been  the  sole 
indaoement  to  the  contract;  a  person  who  has  by  misrepresentation 
indnced  another  to  enter  into  a  contract  will  not  generally  be  heard 
to  deny  the  materiality;  and  if  the  party  decefred  can  show  that  the 
misrepreeentation  had  a  substantial  effect  in  inducing  the  oontract,  it 
will  be  sufficient ;  6  LJLA.  374,  where  representations  of  the  seller  were 
material^  the  law  will  presumn  that  the  buyer  relied  upon  them;  37 
ULA.  610,  the  doctrine  of  cayeat  emptor  does  not  apply  where  the 
seller  makes  express  representations  in  respect  to  matt<ers  of  which  the 
buyer  has  no  knowledge  and  no  means  a^  hand  of  obtaining  knowledge. 

15  Nev.  444-450.    TOOMBS  t.  CONSOLIDATED  POE  MIN.  CO. 

Breach  of  contract.  •*- Cited  in  Alden  ▼.  Karrick,  U  Colo.  198,  17 
Psc  508,  discussing  remedies  of  vendor  for  breach  of  contract  of  sale, 
Ray  V.  Hodge,  15  Or.  25,  13  Pac.  601,  in  holding  that  action  could  not 
be  maintained  on  contract  of  lease  of  mine  without  proving  defendant 
failed  to  make  reasonable  efforts  to  operate  mine  in  view  of  outlay 
attending  it  and  prospects  of  development. 

15  Nev.  460-452.  GOLDEN  FLEECE  G.  &  S.  MIN.  CO.  T.  CABLE 
CONSOL.  O.  k  S.  MIN.  CO. 

Statement  on  motion  for  wsw  trial.  —  Followed  in  Earles  v.  Gilham, 
20  Nev.  47,  14  Pac.  587,  on  point  that  statement  on  motion  for  new 
trial  must  be  filed  within  the  statutory  time. 

Mines  and  mining  —  Re-location.  —  Cited  in  reference  note  in  62  Am. 
St.  Rep.  903,  to  point  that  a  claim  may  be  relocated  if  either  forfeited 
Or  abandoned. 

15  Nev.  452-461.    ALLEN  ▼.  REILLT. 

Referred  to  arguendo  in  State  v.  Board  of  Education,  l\f  Wash.  15, 
67  Am.  St.  Rep.  711,  52  Pac.  320,  40  L.R.A.  ai9,  as  a  miscitation  iu 
brief. 

Appeal-— Presnmption  as  to  regularity.  — Cited  in  Marshall  v.  Gold- 
en Fleece  G.  &  S.  Min.  Co.  16  Nev.  168,  to  point  that  every  presumption 
is  in  favor  of  the  regularity  of  the  trial  court. 

Pleading.  — ated  in  Gillson  v.  Price,  18  Nev.  118,  1  Pac.  463,  hold- 
ing estoppel  relied  upon  as  defense  must  be  pleaded  and  proved. 

Cited  in  reference  note  in  66  L.R.A.  532,  to  point  that  a  denial  trav- 
ersing the  complaint  was  held  bad  as  a  negative  pregnant,  and  as  a 
conclusion  of  law. 

Judge  — DiaqnaUfication.— Cited  in  Bryan  t.  State,  41  Fla.  659,  26 
So»  1027,  to.  point  that  mere  bias  or  prejudice  is  not  ground  of  di»* 
qualification  of  judge  at  common  law  and  that  state  statutes  have 
not  included  such  as  ground  of  disqualification  of  criminal  court  judges; 
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In  B6  Davit'a  Sstfttc^  11  Moat..  19,  27  Fae.  346,  in 
fication  of  judge  under  proTisions  of  §  170  of  Code  of  dvil  Proeadim; 
Johnson  v.  State,  ^  Tex.  Grim.  461,  20  S.  W.  986,  disouBsing  pr^miMi 
of  Art.  !67(s  of  Code  Crim.  Proc.  holding  defendant  eannot  obtain  ehangi 
ol  v^ue  on  ground  of.  prejudice  of  judge-  hefore  whom  praoeedings 
cosun^noed.  '..... 

Oitedin  cel^revijee  note  in  97  Am.  Dee.  530,  to  point  that  jndga  haa. 
personal  knowledge  of  his  personal  feelings  toward  a  party  to  the  anit 
better  than  any  one  else,  and  may  act  upon  such. knowledge,  and'  if  it 
ill  necessary  it  will  be  presumed  in  support  of  the  jiidgmeht,  by  the 
higher  court,  that  he  did  act  upon  such  Imowledge* 

Lost  note.  ^- Cited  in  refevence  notes  in  45  Am.  Dec  674,  to  point 
that  in  an  action  against  the  maker  of  a  lost  negotiable  note,  whidi 
was  past  due  at  the  time  of  the  loss,  the  defendant  is  not  entitled 
to  daiih  indemility^  94  Ah.  St.  Hep.  473,  where  a  note  or  bill  is  lost, 
as  was  before  pointed  out,  a  bond  of  indemnity  is  necessary  only  if 
it  is  negotiable;  Wright  t.  Wright,  54  N.  Y.  437,  but  where  it  is 
not  shown  to  have  been  negotiable,  the  courts  will  not  nresume  it  so, 
and  indemnity  need  not  be  given. 

15  Nev.  461*464.    CHILD  v.  SINGLBTOH. 

Commnnity  property.  —  Cited  in  Adams  v.  Baker,  24  Nev.  169,  77 
Am.  St.  Rep.W99,  61  Pac.  254,  as  to  right  of  husband  to  mortgage 
community  property. 

Homestead.  —  Cited  in  ref e^nce  notes  in  93  Am.  Dec.  403,  to  point 
that  Hawthorne  v.  Smith,  3  Nev.  182,  is  distinguished  in  prindpal 
case  on  point  that  parties  claiming  the  benefit  of  homestead  law  must 
file  written  declaration  claiming  premises  as  homeste^;  95  Am.  St. 
Bep.  913,  where  by  statute  (seHaih  rlequirements  must  be  complied  with 
before  the  homestead  exemption  attaches,  the  husband  alone  may  con-^ 
vey  until  so  done,  as  where  it  must  be  recorded  or  a  c(aim  filed.     , 

15  Nev.  464-474v    XOGmNI  V.  KYLB. 

Ciled  in.  jreference  note  in  56  Axe.  Deo.  848,  to  pfcnnt  that  McDaaiel 
V.  Baca,  2  Cal.  326,  56  Am.  Dec.  339,  is  cited  to  point  that  where  fra«d 
is  charged,  express  proof  is  not  required^  .but  it  may  be  inf erred  itoat 
strong  presumptive  evidence. 

15  Nev.  475-483.    HIXON  V.  PIXLEY. 

Cited  in  reference  note  in  22  L.R.A.(N.6.)  852,  to  point  tbat  the 
general  rule  was  applied  to  a  mining  partnership,  and  it  was  held  that, 
if  the  evidehce  satisfied  the  jury  that  the  plaintiff  was  aware  of  the 
previous  partnership,  and  that'  she  had  lio  knowledge  of  the  dissolu- 
tion, and  was  induced  to  deal  with  the  partnership  upon  the'  faith  and 
belief  that  the  retiring  partner,  was  stUY  a  member  thereof,  then  It  Is 
net  incuihbent'Upon  her  to  ehow  •  thift  she  Would  not  hav^  so  dealt 
but. lor  that  belief.  '  ' 

Cited  in  reference  note  is  19  Bng.  Itid.  Oaa.  -767;    '      -  " 
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RULES 


OFTHV 


BOARD  OF  PARDONS. 


1.  The  regular  meetings  of  the  board  shall  be  held  on  the 
second  Monday  of  Janiiary,  April,  July,  and  October  of  each 
vear. 

2.  Special  meetings  may  be  called  by  the  Governor  at  any 
time  when  the  exigencies  of  any  case  demand  it,  notice 
thereof  being  given  to  each  member  of  the  board. 

3.  Xo  application  for  the  remission  of  a  fine  or  forfeiture^ 
«r  for  a  commutation. of  sentence  or  pardon,  shall  be  con- 
sidered by  the  board  unless  presented  in  the  form  and 
manner  required  by  the  law  of  the  state,  "approved  Feb- 
ruary 20,  1875." 

4.  In  every  case  where  the  applicant  has  been  confined  in 
the  state  prison,  he  or  she  must  procure  a  written  certifi- 
<ate  of  his  or  her  conduct  during  such  confinement,  from 
the  warden  of  said  prison,  and  file  the  same  with  the  secre- 
tary of  this  board,  on  or  before  the  day  of  hearing. 

5.  All  oral  testimony  offered  upon  the  hearing  of  any  case 
must  be  presented  under  oath,  unless  otherwise  directed  by 
a  majority  of  the  board. 

6.  Action  by  the  board  upon  every  case  shall  be  in  private, 
imless  otherwise  ordered  by  the  consent  of  all  the  members 
present. 

7.  After  a  case  has  once  been  acted  upon,  and  the  relief 
asked  for  has  been  refused,  it  shall  not,  within  twelve  months 
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thereafter,  be  again  taken  up  or  considered  upon  any  of  the 
grounds  specified  in  the  application  xinder  consideration, 
except  by  the  consent  of  a  majority  of  the  members  of  the 
board;  nor  in  any  case  except  upon  new  and  regular  notice 
as  required  by  law  in  case  of  original  application. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order: 

First  The  Attorney  General. 

Second.  The  Junior  Associate  Justice  of  the  Supreme 
Court. 

Third.  The  Senior  Associate  Justice, 

Fourth.  The  Chief  Justice. 

Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare  his 
vote  "for''  or  "against"  the  remission  of  the  fine  or  for- 
feiture, commutation  of  sentence,  pardon,  or  restoration  ol' 
citizenship. 

9.  No  document  relating  to  a  pending  application  for  par- 
don or  commutation  of  sentence,  or  to  a  prior  application 
which  has  been  denied,  shall  be  withdrawn!  from  the  custody 
of  the  clerk  after  filing,  unless  by  consent  of  the  board. 

10.  Applications  for  pardon  or  commutation  of  senteneo 
must  be  filed  with  the  clerk  at  least  two  days,  before  the 
regular  meeting  of  the  board,  at  which  the  applicationi  is  to 
be  considered. 


r 


R  ULES 


OF 


THE    SUPREME    COURT 

OF 

THE  STATE  Of  NEVADA. 


KULE  I. 

1.  Applicants  for  license  to  practice  as  attorneys  and 
counselors  will  be  examined  in  open  court  on  the  first  day 
of  the  term. 

2.  The  supreme  court,  upon  application  of  the  district 
judge  of  toy  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  at- 
torneys and  counselors  at  law.  Such  committee  will  con- 
sist of  the  district  judge  and  at  least  two  attorneys  resident 
of  the  district. 

The  examination  by  the  committee  so  appointed  shall  be 
conducted  and  certified  according  to  the  following  rules: 

The  applicant  shall  be  examined  by  the  district  judge  and 
at  least  two  others  of  the  committee,  and  the  questions  and 
answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

1.  The  history  of  this  state  and  of  the  United  States; 

2.  The  constitutional  relations  of  the  state  and  federal 
governments ; 
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3.  The  jurisdiction  of  the  various  courts  of  this  state  and 
of  the  United  States ; 

4.  The  various  sources  of  our  municipal  law ; 

5.  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  obligations; 

6.  The  general  grounds  of  equity  jurisdiction  and  princi- 
pies  of  equity  jurisprudence; 

7.  Eules  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nevada; 

9.  Remedies  in  hypothetical  cases ; 

10.  The  course  and  duration  of  the  applicant's  stud^efi. 

3.  The  examiners  will  not  be  expected  to  go  very  much 
at  large  into  the  details  of  these  subjects,  but  only  suffi- 
ciently so,  fairly  to  test  the  extent  of  the  applicant's  knowl- 
edge and  the  accuracy  of  his  understanding  of  those  subjects 
and  books  which  he  has  studied. 

4.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  return  it  to  this  court,  accom- 
panied by  their  certificate  showing  whether  or  not  the  ap- 
plicant is  of  good  moral  character  and  has  attained  his 
majority,  and  is  a  bona  fide  resident  of  this  State ;  such  cer- 
tificate shall  also  contain  the  facts  that  the  applicant  was 
examined  in  the  presence  of  the  committee;  that  he  had  no 
knowledge  or  intimation  of  the  nature  of  any  of  the  ques- 
tions to  be  propounded  to  him  before  the  same  were  asked 
by  the  committee,  and  that  the  answers  to  each  and  all  the 
questions  were  taken  down  as  given  by  the  applicant  with- 
out reference  to  any  books  or  other  outside  aid. 

5.  The  fee  for  license  must  in  all  cases  be  deposited  with 
the  clerk  of  the  court  before  the  application  is  made,  to  be 
returned  to  the  applicant  in  ease  of  rejection. 

BUXBII. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  thirty  days  before  like 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  er  before  the  first  day  of  such  term. 

BULB  in. 

1.  If  the  transcript  of  the  record  be  not  filed  within  the 
time  prescribed  by  Rule  II.,  the  appeal  may  be  dismissed 
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on  motion  during  the  first  week  of  the  term,  without  notice. 
A  cause  so  dismissed  may  be  restored  during  the  same  term, 
upon  good  cause  shown,  on  notice  to  the  opposite  party; 
and  unless  so  restored  the  dismissal  shall  be  tlnal^  and  a  bar 
to  any  other  appeal  from  the  same  order  or  judgment. 

2.  On  such  motion,  there  shall  be  presented  the  certifi- 
cate of  the  clerk  below,  under  the  seal  of  the  court,  certi- 
fying the  amount  or  character  of  the  judgment;  the  date  of 
its  rendition;  the  fact  and  date  of  the  filing  of  the  notice 
of  appeal,  together  with  the  fact  and  date  of  service  thereof 
on  the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  undertaking  on  appeal,  and  that  the  same  is, in  due 
form ;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if 
he   has  made  such  request  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 

BULB  IV. 

1.  All  transcripts  of  record  in  civil  cases  shall  be  printed 
on  unruled  white  writing-paper  ten  inches  long  by  seven 
inches  wide,  with  a  margin,  on  the  outer  edge,  of  not  less 
than  two  inches  wide.  The  printed  page,  exclusive  of  any 
marginal  note  or  reference,  shall  be  seven  inches  long  and 
three  and  one  half  inches  wide.  The  folios,  embracing  ten 
lines  each,  shall  be  numbered  from  the  commencement  to 
the  end,  and  the  numbering  of  the  folio  shall  be  printed  on 
the  left  margin  of  the  page.  Small  pica  solid  is  the  smallest 
letter  and  most  compact  mode  of  composition  allowed. 

2.  Transcripts  in  criminal  cases  may  be  printed  in  like 
manner  as  prescribed  for  civil  cases;  or,  if  not  printed, 
shall  be  written  on  one  side  only  of  transcript  paper,  six- 
teen inches  long  by  ten  and  one  half  inches  in  width,  with 
a  margin  of  not  less  than  one  and  one  half  inches  wide, 
fastened  or  bound  together  on  the  left  sides  of  the  pages  by 
ribbon  or  tape,  so  that  the  same  may  be  secured,  and  every 
part  conveniently  read.  The  transcript,  if  written,  shall 
be  in  a  fair,  legible  hand,  and  each  paper  or  order  shall  be 
separately  inserted. 
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3.  The  pleadings,  proceedings,  and  statement  shall  be 
chronologically  arranged  in  the  transcript,  and  each  tran- 
script shall  be  prefaced  with  an  alphabetical  index,  specify- 
ing the  folio  of  each  separate  paper,  order,  or  proceeding, 
and  of  the  testimony  of  each  witness;  and  the  transcript 
shall  have  at  least  one  blank  fly-dieet  cover. 

4.  No  record  which  fails  to  conform  to  th^ee  rules  shall 
be  received  or  filed  by  the  clerk  of  the  court 

RULE  v. 

The  written  transcript  in  civil  causes,  together  with  suf- 
ficient funds  to  pay  for  the  printing  of  the  same,  may  be 
transmitted  to  the  clerk  of  this  court  The  clerk,  upon  the 
receipt  thereof,  shall  file  the  same  and  cause  the  transcript 
to  be  printed,  and  to  a  printed  copy  shall  annex  his  certifi- 
cate that  the  said  printed  transcript  is  a  full  and  correct 
copy  of  the  transcript  furnished  to  hijn  by  the  party;  and 
^aid  certificate  shall  be  prima  facie  evidence  that  the  same 
is  correct  The  said  printed  copy  so  certified  shall  also  be 
filed,  and  constitute  the  record  of  the  cause  in  this  court, 
subject  to  be  corrected  by  reference  to  the  written  trans- 
cript on  file. 

BULB  VI. 

The  expense  of  printing  transcripts,  on  appeal  in  civil 
causes  and  pleadings,  affidavits,  briefs,  or  other  papers 
constituting  the  record  in  original  proceedings  upon  which 
the  case  is  heard  in  this  court,  required  by  these  rules  to 
be  printed,  shall  be  allowed  as  "costs,  and  taxed  in  bills  of 
costs  in  the  usual  mode. 

RULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required,  or  may 
produce  the  same  duly  certified,  without  such  order.  If 
the  attorney  of  the  adverse  party  be  absent,  or  the  fact  of 
the  alleged  error  or  defect  be  disputed,  the  suggestion,  ex 
cept  when  a  certified  copy  is  produced  at  the  time,  must  be 
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^xiQoixx'pamed  by  an  affidavit  showing  the  ezi&teaoe  of  the 
error   or  defect  alleged. 

BULB  VIII. 

£:;sc;eption8  or  objections  to  the  transcript^  statement,  the 
^dexTt;aking  on  appeal,  notice  of  appeal,  or  to  its  service  or 
/VtK>f  of  service,  or  any  technical  exception  or  objection  to 
tie  T^oord  affecting  the  right  of  the  appellant  to  be  heard 
on  th.^  points  of  error  assigned,  which  might  be  cured  on 
d^igS^®^^^^  ^^  diminution  of  the  record,  must  be  taken  at 
the  iipst  term  after  the  transcript  is  filed,  and  must  be  noted 
in  tlie  written  or  the  printed  points  of  the  respondent,  and 
filed  sL-t  least  one  day  before  the  argument,  or  they  will  not 
be  regarded. 

BJTLE  IX. 

Upon  the  death  or  other  disability  *of  a  party  pending  an 

appeal,  his  representative  shall  be  substituted  in  the  suit  by 

'^^gestion  in  writing  to  the  court  on  the  part  of  such  rep- 

reaeia^tative,  or  any  party  on  the  record.     Upon  the  entry 

^^  a\ieli  suggestion,  an  order  of  substitution  shall  be  made 

^^^A  the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 

1.  The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  tiled  on  or 
before  the  firsx  day  of  the  term,  unless  by  written  consent 
of  the  parties;  provided,  that  all  civil  cases  in  which  the 
appeal  is  perfected,  and  the  statement  settled,  as  provided 
in  Rule  II.,  and  the  transcript  is  not  filed  before  the  first 
day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  respondent,  upon  the  filing  of  the  transcript. 

2.  When  the  transcript  in  a  criminal  cause  is  filed,  after 
the  calendar  is  made  up,  the  cause  may  be  placed  theron 
at  any  time,  on  motion  of  the  defendant. 

3.  Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  with  the  clerk. 

IPUI.E  XI. 

I.  At  least  six  days  before  the  argument,,  the  appellant 
ahall  furnish  to  the  respondent  a  printed  copy  of  his  points 
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and  authorities,  and  within  two  days  thereafter  the  respond- 
ent shall  furnish  to  the  appellant  a  written  or  printed  copy 
of  his  points  and  authorities. 

2.  On  or  before  the  calling  of  the  cause  for  argument 
each  party  shall  file  with  the  clerk  his  printed  points  and 
authorities,  together  with  a  brief  statement  of  such  of  the 
facts  as  are  necessary  to  explain  the  points  made. 

3.  The  oral  argument  may,  in  the  discretion  of  the  court, 
be  limited  to  the  printed  points  and  authorities  filed,  and  a 
failure  by  either  party  to  file  points  and  authorities  under 
the  provisions  of  this  rule,  shall  be  deemed  a  waiver  by 
such  partj'  of  the  right  to  orally  argue  the  cause. 

{ J  4.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 

.  ♦  the  oral   argument,    except   by   special   permission   of    the 

,;  I  court,  but  each  defendant  who  has  appeared  separately  in 

:  ;  the  court  below,  may  be  heard  through  his  own  counsel. 

5.  At  the  argument,'  the  court  may  order  printed  briefs 
M  to  be  filed  by  counsel  for  the  respective  parties  within  such 

J  j  time  as  may  then  be  fiixed. 

H6.  In  criminal  cases  it  is  left  optional  with  counsel  either 
to  file  written  or  printed  points  and  authorities  or  briefs. 

^  I  RULE  XII. 

In  all  cases  where  a  paper  or  document  is  required  by 
1(1  these  rules  to  be  printed,  it  shall  be  printed  upon  similar 

•  •  paper,  and  in  the  same  style  and  form  (except  the  number- 

5  J  ing  of  the  folios  in  the  margin)  as  is  prescribed  for  the 

printing  of  transcripts. 

RULE  XIII. 

Besides  the  original,  there  shall  be  filed  ten  copies  of 
the  transcript,  briefs,  and  points,  and  authorities,  which 
copies  shall  be  distributed  by  the  clerk. 

RULE  XIV, 

All  opinions  delivered  by  the  court,  after  having  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

RULE  zv. 

All  motioiiB  for  a  rehearing  shall  be  upon  petitioir  in 
writing,  and  presented  within  ten  days  after  the  final  jud^ 
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ment  is  rendered,  or  order  made  by  the  court,  and  publica- 
tion of  its  opinion  and  decision,  and  no  argument  will  bo 
heard  thereon.  No  remittitur  or  mandate  to  the  court 
below  shall  be  issued  until  the  expiration  of  the  ten  days 
herein  provided,  and  decisions  upon  the  petition,  exoept  on 
special  order. 

BULB  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified 
copy  of  the  opinion  in  the  case  shall  be  transmitted,  with 
the  remittitur,  to  the  oourt  below. 

BULE  xvn. 

Ko  paper  shaU  be  taken  from  the  court-room  or  clerk's 
office,  except  by  order  of  the  court,  or  of  one  of  the  justie<5s. 
No  order  will  be  made  for  leave  to  withdraw  a  transcript 
for  examination,  except  upon  written  consent  to  be  filed 
with  the  clerk. 

Rin.E  XVIII. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon 
)rder  of  the  court,  upon  petition,  showing  a  proper  case  for 
issuing  the  same. 

BULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a 
supersedeas.  The  bond  or  undertaking  shall  be  substan- 
tially the  same  as  required  in  cases  on  appeal. 


BULB 

The  writ  of  error  shall  be  returnable  within  thirty  days, 
imless  otherwise  specially  directed. 

BUXE  XXI. 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 
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BUL£  XSII. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  yetit 
from  the  date  of  the  judgment,  order,  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circuiustaiices. 

BULE  MXITT, 

Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  Ijefore  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each 
lif  ty  miles,  or  fraction  of  lif  l^'  miles,  from  Carson. 

In  all  cases  where  notice  of  a  motion  is  necessary,  unless 
for  good  cause  shown  the  time  is  shortened  by  au  order  oi 
one  of  the  justices,  the  notice  aaail  be  live  days. 
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JANUABY  TEBM,  1881. 


[No.   1,034.] 

THADDEUS  B.  ROYCE,  Appellant,  v.  J.  0.  HAMP- 
TON,  Adm  B,  ETC.,  ET  aIj.,  Bespondei^  ts. 

Equitable  Relief — Negligence. — Courts  of  equity  will  not  grant  relief  to 
a  party  who  has  had  an  opportunity  to  be  heard  in  a  court  of  law  with< 
out  a  showing  that  he  was  prevented  from  being  heard  by  the  wrongful 
acts  of  the  prevailing  party,  unmixed  with  any  negligence  or  fault  on  bia 
part. 

Idem — Misbephesentations. — Courts  of  equity  will  not  grant  relief  to  a 
party  upon  the  ground  of  misrepresentations  made  to  him,  unless  he 
sliows  that  he  relied  and  acted  upon  them  believing  them  to  be  true. 

iDsif — Decree  of  Distbibution — Laches  of  Claimant — Povekty  no  Ex- 
cnsis. — Where  a  claimant  has  knowledge  of  the  proceedings  for  the  set- 
tlement of  an  estate,  of  the  time  fixed  for  a  decree  of  distribution,  that 
the  estate  is  valuable,  that  his  claim  of  relationship  is  denied,  that  the 
administrator  failed  to  answer  his  letters,  and  where  all  the  proceedings 
were  regular  and  legal  in  form  and  without  any  fraud,  concealment,  or 
misrepresentation :  Held,  that  the  fact  that  the  claimant  waa  in  delicate 
health  and  in  poor  circumstances  is  not  sufBclent  to  excuse  him  from 
making  an  effort  to  appear  in  the  proceedings  and  assert  his  rights. 

BaTATE»  OF  Decbasbd  Pebsons — Dutt  of  Administbatoks. — Administrators 
should  be  held  to  the  utmost  good  faith  and  strict  performance  of  o£BciaI 
duty.  They  are,  however,  mere  creatures  of  the  statute,  and  are  only 
bound  to  perform  such  duties  as  are  imposed  upon  them  by  the  law. 

lASM. — ^Where  the  decree  of  distribution  is  not  made  upon  the  petition  of 
the  administrator,  he  is  not  bound  to  notify  the  court  that  there  are  other 
parties,   besides  the  petitioner,  who  claim  to  be  heirs  of  the  estate. 
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IDEU — Dtiii  OF  i-EiiTiOSKE.— It  is  the  dutj  ot  tlic  pptltlonet  for  a  decne  ul 
distribution  to  Inform  the  coart  aa  to  atl  hetrs  of  the  estate  entitled  to 
sbare  In  Che  dlatrltiutioa  theieof ;  but  wheD  petitioner  claims  to  be  the 
sola  belT  of  the  estate,  and  leBulatly  pursues  tbc  course  required  bj  ttie 
statute  In  giving  notlcB^  etc.  he  Is  not  gulllr  of  fraud  upon  the  court, 
because  he  doea  not  slate  Cbe  numes  of  other  parties  irba  claim  to  bt 
beira  Of  the  estate. 

SOfFiciiHCi  or  Etidincu  to  Sl'pport  FiNtHN'QS.^The  evidence  rerleved 
and  held  to  be  sufficient  to  support  the  dndlngs  that  plalntlS  "was  piili/ 
of  negligence  and  laches  which  are  oneicused." 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storej  Count}-. 

The  findings  referred  to  in  the  opinion  of  the  court  are 
as  follows; 

19.  "That  for  upwards  of  live  months  before  the  said 
decree  of  distribution  was  made,  plaintiff  suspe^tted  that  said 
William  John  Ford  and  defendant  (J.  0.  Hampton)  in- 
tended to  cheat  bim  (plaintiff)  out  of  the  estate  of  said  Oliva 
Eosauna  Ford,  and  knew  that  said  William  John  lord 
claimed  that  plaintiff  was  no  relation  to  him  (Ford)." 

20.  "That  said  plaintiff  new,  before  the  nineteenth  day 
of  October,  1875,  that  said  estate  of  said  Oliva  Kosanna 
Ford  was  in  process  of  settlement  and  distribution,  and 
was  about  to  be  distributed  in  said  district  court,  but  never 
appeared,  or  offered  to  appear,  or  made  any  elfort  to  apjieui'. 
either  in  person  or  otherwise,  in  said  estate  proceedings,  or 
any  of  them,  in  said  district  court." 

22,  "That  plaintiff  was  not  prevented  from  taking,  and 
did  not  fail  to  take,  steps  to  appear  in  said  district  coun, 
in  said  estate  matter  and  proceedings,  by  reason  of  any 
representations  whatever,  by  letter  or  otherwise,  of  said  J. 
C.  Hampton,  defendant  herein,  as  administrator  or  other- 
wise, or  said  William  John  Ford ;  and  plaintiff  did  not  ap- 
pear, or  take  steps  to  appear,  in  said  estate  prooeedings,  in 
said  district  court,  by  reason  of  any  concealment  practiced 
by  said  J.  C.  Hampton  or  said  William  John  Ford,  touch- 
ing the  value  of  the  estate  of  said  Oliva  Hosanna  Ford,  or 
of  any  of  the  proceedings  therein  in  said  district  court" 

26.  "That  plaintiff  knew  it  to  be  bis  duty  to  be  repre- 
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sented  by  counsel  or  to  appear  in  person  in  said  estate  pro- 
ceedings in  said  district  court,  and  has  failed  to  excuse  his 
Dtegligence  for  not  appearing,  or  being  represented  therein." 
27.  "That  .plaintiff  did  not  rely  or  act  upon  any  of  the 
representations  concerning  the  value  of  the  estate  of  said 
Oliva  Bosanna  Ford  made  to  him  by  said  William  John 
Ford  or  J.  C*  Hampton,  as  administrator,  or  otherwise." 

Lewis  &  Deal,  and  J.  H.  Graham,  for  Appellant : 

I.  The  scope  of  inquiry  by  courts  of  chancery  as  to  what 
oonstitutes  fraud  is  much  broader  than  that  of  courts  of  law, 
nor  are  they  hampered  by  the  inflexible  rules  which  cir- 
cumscribe the  investigations  of  the  latter.  Any  element  of 
unfair  dealing,  any  unconscionable  advantage  obtained,  any 
deception  practiced,  any  concealment  of  a  fact  which  should 
in  good  conscienee  be  revealed,  the  mental  and  other  con- 
diticms  of  the  parties,  the  relationship  of  the  parties  to 
each  other,  are  all  matters  which  will  be  considered  by  a 
•^ourt  of  chancery  in  determining  whether  fraud  has  been 
committed.  (Kerr  on  Fraud  and  Mistake,  43,  44;  Freeman 
on  Judgments,  sec.  486 ;  Reigal  v.  Wood,  1  Johns.  Oh.  402 ; 
2  J.  J.  Marsh.  405 ;  17  Barb.  202 ;  1  Storey's  Eq.  Jur.,  sees. 
119,  122,  133,  140,  146,  147,  222,  234,  323,  439;  9  Pick. 
113-125;  2  Perry  on  Trusts  sec.  924;  1  Stock.  246;  5  Ire. 
Eq.  123 ;  7  Eng.  Oh.  200 ;  15  Id.  331-332 ;  Lewin  on  Trusts, 
330,  331 ;  6  Miss.  365 ;  6  J.  J.  Marsh.  258.) 

II.  There  is  nothing  in  our  constitution  or  laws  making 
ihe  probate  jurisdiction  exclusive.  When  such  is  not  the 
-ase,  courts  of  equity  have  always  interfered  when  fraud 
has  been  perpetrated  or  undue  advantage  has  been  taken. 
(Clarke  v.  Perry,  5  Cal.  59;  Wilsoii  v.  Roach,  4  Id.  362; 
Deck  V.  GerJce,  12  Id.  433 ;  Griggs  v.  Clark,  23  Id.  429 ; 
Wright  v.  Miller,' 1  Sanf.  Ch.  103-119;  1  Story's  Eq.  Jur., 
sec.  531-543;  also  184,  n.) 

III.  Under  the  authorities,  the  facts  of  this  case  clearly 
constitute  such  a  fraud  as  will  justify  setting  aside  the 
decree.  (Hoitt  v.  Eolcom,  23  N.  H.  535;  4  J.  J.  Marsh. 
491  ;  13  N.  J.  L.  26;  Smith's  Manual,  60;  Heyd^n  v.  He\j- 
den,  46  Cal.  340;  3  Green's  (N.  J.)  Eq.  465.)     That  mere 
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concealment  of  a  material  fact,  which  it  ia  the  duty  of  a  part; 
to  make  known,  constitutes  fraud,  ia  borne  out  by  all  the  au 
thorities.  (Smith's  Manual,  61;  Belden  v.  Eenriques,  i 
Cal.  87 ;  1  Perry  on  Trusts,  178 ;  2  Id.  924 ;  Lewin  on  Truate 
336;  WillardonEx.  406.) 

IV.  The  probate  act  makes  it  the  duty  of  the  ©xecuto 
and  administrator  to  make  known  to  the  court  all  person 
claiming  to  be  heirs.  (1  Comp.  L.  485,  538,  637,  742,  49fi 
542,  638,  639,  655.)  The  court  is  required  to  appoint  ai 
attorney  to  represent  and  guard  the  rights  of  absent  heirs 
(1  Comp.  L.  641,  644,  717,  740,  742.) 

V.  In  an  ordinary  action  at  law  the  parties  must  appea 
and  protect  their  own  interests,  or  they  will  be  chargeabl 
with  default.  But  in  probate  proceedings  it  is  made  th 
duty  of  executors  and  administrators,  and  also  of  the  court 
to  protect  the  rights  of  all  parties  claiming  an  interest  i' 
the  estate  of  deceased  persons.  Nothing  can  be  taken  b 
default;  and  when  absent  heirs  do  not  appear  it  is  tli 
bounden  duty  of  the  court  to  appoint  an  attorney  to  repn 
sent  their  interests.  (Williard  on  Ex.  406;  Wright  v.  Mi 
ler,  1  Sanf.  Ch.  119 ;  Corneal  v.  Wilson.  3  Litt  (Ky.)  SO,  9l 
91;33N.  Y.  25.) 

VI.  Eoyce  was  not  guilty  of  any  laches-  The  probai 
act  nowhere  requires  an  heir  to  appear,  but  on  the  contrar 
has  made  all  provisions  for  the  protection  of  his  ri^hl 
without  such  appearance.  If  it  was  the  intention  of  iIi 
legislature  to  bar  all  rights  when  the  persons  claiming  thei 
failed  to  appear  in  court  under  the  published  notices,  wL 
should  it  have  made  provision  for  the  prot«ction  of  li, 
rights  of  such  persons  in  cases  where  there  is  no  appearam 
by  them  by  the  giving  of  special  notice,  the  appointing  r 
an  attorney  for  them,  and  the  requirement  that  the  admini. 
trator  shall  notify  the  court  who  the  heirs  are  ?  It  is  pe 
fectly  manifest  that  the  legislature  contemplated  tli 
protection  of  the  rights  of  all  persons,  whether  they  appca 
or  not.  In  this  case  had  Hampton  and  Ford  not  bee 
guilty  of  fraud  by  concealing  Koyce's  claim  from  the  coiir 
his  rights  would  have  been  as  fully  guarded  as  if  he  hs 
appeared  in  person.     Unless  it  can  be  said  that  the  plainti 
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knew  that  the  administrator  was  disregarding  his  duty  under 
the  law — that  he  was  ooinmitting  a  fraud  on  the  court- 
there  was  no  reason  why  he  should  make  any  appearance, 
because  he  had  the  right  to  believe  that  his  rights  would  be 
as  well  protected  in  his  absence  as  thoy  would  if  he  ap- 
peared in  court.  Hampton's  letter  of  November,  1875,  was 
calculated  to  make  Koyce  believe  that  thei'e  was  not  suffi- 
cient property  left  after  the  fire  to  justify  him  in  incurring 
the  expense  of  an  appearance  in  court,  and  that  of  itself 
should  justify  the  setting  aside  of  a  decree.  {Hayden  v. 
Eayden,  46  Cal.  340.)  Courts  of  equity  take  into  con- 
sideration the  condition  of  the  party,  his  indigence,  bodily 
and  mental  condition. 

C.  R.  Belknap,  for  Respondents : 

I.  When  a  party  has  once  an  opportunity  of  being 
heard  and  neglects  to  do  so,  he  must  abide  the  con- 
sequences of  his  neglecL  A  court  of  equity  can  not  re- 
lieve him,  though  the  judgment  is  manifestly  wrong.  It 
it  a  general  rule  that  parties  are  to  be  held  to  the 
exercise  of  caution  and  diligence  in  the  management  of  their 
lawsuits,  and  are  not  to  be  allowed  a  double  opportunity  of 
presenting  their  defenses.  A  complainant  in  equity  seeking 
to  avoid  the  effect  of  a  judgment  against  him  at  law,  must, 
therefore,  always  disclose  a  sufficient  excuse  for  not  making 
his  defense  in  the  original  action.  (Freeman  on  Judgments, 
seea.  485,  486,  502;  Story  Eq.  Jur.,  sec  1574;  Marine  Ins. 
Co.  T.  Bodgson,  7  Cranch,  332 ;  Foster  v.  Wood,  6  Johns.  Ch. 
89 ;  Lancing  v.  Eddy,  1  Id.  30 ;  Dobson  v.  Pierce.  12  K.  Y. 
Ub;Stillv>ell  v.  CaTpenter.  59  Id.  428;  Smith  v.  Nelson,  62 
Id.  287.) 

II.  The  probate  acts  of  California  and  of  this  state  are 
similar,  and  require  that  an  order  of  distribution  shall  be 
obtained  in  the  same  manner  as  an  order  for  the  sale  of 
real  esUte.     (Boyd  v.  Blankman,  39  CaL  19.) 

III.  The  order  of  distribution  was  conclusive  as  to  the 
rights  of  the  parties.  {Lorin^  v.  Steineman,  1  Met.  207  j 
Boies  V.  Ryberg.  40  Cal.  465 ;  EsttUe  of  Stephen  A.  Vf right. 
49  Id.  550 ;  Estate  of  Alfred  0.  PritcheH,  51  Id.  568.) 
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IV.  Courts  of  equity  will  not  relieve  parties  to  whom 
misrepresentations  have  been  made  unless  such  misrepre- 
sentations have  been  relied  upon.  (Story's  Eq.  Jur.,  11th 
ed.,  sees.  191-200  (a)  ;  \Yhiting  v.  Hill,  23  Mich.  405  ;  Bow- 
man V.  Canihers,  40  Ind.  90.) 

By  the  Court,  Hawley,  J. : 

The  plaintiff,  Koyce,  a  brother  of  Oliva  Eosanna  Ford, 
deceased,  seeks  to  set  aside  a  decree  of  distribution  of  bis 
sister's  estate,  made  by  the  district  court  of  Storey  county, 
on  the  third  day  of  October,  1876,  upon  the  ground  of  fraud, 
concealment,  and  mispresentation  upon  the  part  of  J.  C. 
Hampton,  who  was  administrator  of  her  estate,  and  of  Will- 
iam John  Ford,  her  husband,  who  was  by  said  decree  de- 
clared to  be  the  sole  heir  at  law  of  said  estate.  All  of  the 
proceedings  in  the  settlement  of  the  estate  were  regular  and 
legal  in  form.  The  court,  before  which  this  cause  was  tried 
without  a  jury,  found  that  there  was  no  fraud,  concealment, 
or  misrepresentation  upon  the  part  of  the  administrator,  or 
of  the  husband  of  the  deceased,  and  that  plaintiff,  by  not 
appearing  in  the  proceedings  of  said  estate,  ''was  guilty  of 
negligence  and  laches  which  are  unexcused."  Appellant 
claims  that  these  findings  are  not  sustained  by  the  evidence. 

It  is  a  cardinal  principle  that  courts  of  equity  will  not 
grant  relief  to  a  party  who  has  had  an  opportunity  of  being 
heard  in  a  court  of  law  without  a  showing  that  he  was  pre- 
vented from  doing  so  by  the  wrongful  acts  of  the  prevailing 
party,  unmixed  with  any  negligence  or  fault  on  his  part. 
The  general  rule  is  thus  stated  by  Freeman  in  his  work  on 
judgments:  "To  entitle  a  party  to  relief  from  a  judgment 
or  decree,  it  must  be  made  evident  that  he  had  a  defense 
upon  the  merits;  and  that  such  defense  has  been  lost  to  liiin, 
without  such  loss  being  ' atti-ihtUable  to  his  own  omissiofL, 
neglect,  or  default,'  The  loss  of  a  defense,  to  justify  a 
court  of  equity  in  removing  a  judgment,  must,  in  all  eases 
be  occasioned  by  the  fraud  or  act  of  the  prevailing  partv, 
or  by  mistake  or  accident  on  the  part  of  the  losing  partv 
unmixed  with  any  fault  of  himself  or  his  agent."   (See,  486,) 

1.  Does  the  evidence  show  that  plaintiff  was  guilty    of 
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^3igenee  and  lachea  which  are  unexcused^  It  appears 
-tz  Mrs.  Ford  died  intestate  on  the  eleventh  day  of  June, 
r  5 ;  that  on  the  twelfth  of  July  following,  J.  C.  Hampton 
3  appointed  administrator  of  her  estate;  that  plaintiff 
3-  advised  of  these  facts  shortly  after  they  occurred,  and 
*  notified  that  the  estate  was  worth  seventy-five  thousand 
'Vars;  that  the  plaintiff,  thereafter,  wrote  four  letters 
►i  the  adminiMtrator,  dated,  respectively,  October  18,  1875, 
Jfovember  20,  1875,  February  20,  1876,  and  April  9,  1876, 
vbicb  were  received  by  due  course  of  mail  within  about 
ne  week  after  they  were  written,  making  inquiries  about 
le  estate  and  proceedings  therein,  and  representing  himself 
be  a  brother  of  the  deceased ;  that  on  the  twenty-third 
February,  1876,  one  G.  T.  Dennis,  at  the  request  of 
aintiff,  addressed  a  letter  to  Mr.  Hampton ;  that  Hampton 
iswered  the  first  letter  written  by  plaintiff,  and  the  letter 
'^tten  by  Dennis,  and  made  no  reply  to  the  other  letters; 
l>at  on  the  fourteenth  of  July,  1875,  Mr.  Ford,  in  answer  to 
1  letter  received  from,  plaintiff's  wife,  addressed  a  letter  to 
tne  plaintiff  and,  among  other  things,  said:  "Now,  Thad- 
^eu3,  concerning  our  property,  it  is  in  the  hands  of  an  ad- 
TiJnistrator.  We  owe  somewhat  in  the  neighborhood  of 
n'clve  thousand  dollars,  with  two  per  cent,  interest  per 
lontli,  but  I  think  that  at  the  expiration  of  a  year  from 
ate  everything  will  be  easy  with  good  management,  and  the 
;bts  mostly  paid.  Rose  always  wanted  to  look  out  for 
)ur  boys,  and  God  knows  that  as  I  loved  her,  and  hope 
T  his  love,  I  will  carry  out  her  wislies  to  the  best  of  my 
lility.  But  at  the  present  time  nothing  can  be  done  until 
ter  the  time  allowed  for  the  administration  of  the  estate 
'  our  di.strict  court,  and  thinks  are  at  present  in  a  muddle 
L  aecoimt  of  not  keeping  books,  which,  if  they  had  been 
■pt,  would  not  have  been  a  pressure  on  her  brain  while 
ting,  nor  have  given  vultures  a  chance  to  prey  on  our 
itate  after  her  death." 
Conceding,  for  the  purposes  o£  this  opinion,  that  the  let- 
>rs  written  by  Hampton,  and  Ford's  letter  of  July  14,  were 
alciilated  to  mislead  the  plaintiff  and  conceal  from  him  the 
rue  condition  of  the  estate    and    of    the    proceedings    had 
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therein^  it  becomes  necessary  to  determine  whether,   as    a 
matter  of  fact,  the  plaintiff  relied  upon  these  representa- 
tions.    His  testimony  shows  that  he  did  not.     Speaking  of 
the  value  of  his  sister's  estate  he  says :    "I  heard  from  Mrs. 
Terrill  that  she  was  worth  about  seventy-five  thousand  dol- 
lars ;"  this  was  "before  her  death  and  after  her  death."     In 
reply  to  the  question  of  defendants'  counsel,  "Did  you  ever 
learn  anything  to  the  contrary?"  he  answered:   "I  did  not.'' 
If  he  was  mistaken  in  giving  this  testimony  and  had   the 
right  to  believe  from  Hampton's  letter  that  his  sister's  prop- 
erty after  the  fire  of  October,  1876,  was  "a  pile  of  smolder- 
ing ruins,"  still  it  affirmatively  appears  that  he  did  not  rely 
upon  the  letter  he  received  from  Hampton,  and  that  he  was 
not  misled  by  the  letter  of  Ford.     He  admits  that  he   re- 
ceived letters  from  Mr.  Ford  after  the  letter  of  Jidy  14^ 
stating  in  substance  that  he  (Ford)  did  not  recognize  any 
relationship  between  himself  and  the  plaintiff,  and  requested 
plaintiff  not  to  call  him  brother ;  and  that  from  these  letters 
and  from  the  failure  of  Hampton  to  reply  .to  his  letters  he 
suspected   something  was  wrong.      He  says :   "I   supposed, 
of  course,  they  were  endeavoring  in  some  way  to  beat  ine 
out  of  the  estate  my  sister  intended  me  to  have." 

A  court  of  equity  will  not  relieve  a  party  upon  the  ground 
of  misrepresentations  made  to  him,  imless  he  shows  that  he 
relied  and  acted  upon  them  believing  them  to  be  true.    Now, 
with  knowledge  upon  his  part,  several  months  before  the 
decree  of  distribution  was  made,  that  the  estate  was  valu- 
able ;  that  Mr.  Ford  did  not  recognize  any  relationship ;  that 
Mr.   Hampton   failed   to   answer  his  letters,   and   that  the 
estate  was  in  process  of  settlement  and  distribution,  what 
efforts  did  the  plaintiff  make  to  have  his  rights  protected  ? 
He  resided  in  the  state  of  Pennsylvania,  and  was  a  farmer 
by  occupation.     He  applied  to  two  or  three  of  his  friends 
in  that  state  to  assist  him.     It  does  not  appear  that  either 
he,  or  they,  took  any  steps  to  make  an  appearance  in  the 
court  where  the  proceedings  were  pending;  that  he,  or  they, 
ever  communicated  with  any  lawyer  in  this  state  to  ascertain 
whether  or  not  any  arrangements  could  be  made  to  have  his 
claim  presented  to  the  court,  and  to  have  his  legal  rigfata 
then  and  there  heard  and  determined. 
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The  only  excuse  which  he  offers  it  that  he  waa  "in  pather 
poor  eircumstaiices  and  in  poor  healfli;"  that  he  was  "acapt 
of  money  and  hard  t|0  get  sbng ;  that  l)e  had  no  mean^  to 
go  to  Virginia  Citj  *  *  *  (>r  to  aend  aorae  one  there." 
It  18  not  ahown  that  plaintiffs  mental  faculties  were  im- 
paired, as  claimed  by  his  counsel.  Hia  <iepo9ition  ia  quita 
len^j,  find,  although  there  are  discrepancies  in  aome  ma- 
lerial  portiona  of  it,  he  aeema  to  have  remembered  dates 
and  events,  and  to  have  given  hia  testimony  in  an  ordinarily 
intelligent  manner.  The  only  teat,imouy,  in  addition  to  his 
owu,  upon  thia  point,  is  "that.Royce  was  a  person  of  deli- 
cate health,  and  subject  to  frequent  and  violent  epileptic 
fits;  and  that  said  Eoyce  waa  a  man  ip  poor  and  needy  cir- 
cu  in  stances ;  and  waa  auch  jn  the  year  1874,  and  ever  since 
has  been  poor  and  io  delicate  health." 

These  facts,  however  important  they  might  have  been  in 
determining,  this  caae  upon  its  merits,  had  the  plaintiff 
shown  that  he  had  relied  upon  the  representations  of  Hamp- 
ton  and  Tord,  and, had  thereby  been  misled  to  his  preju- 
dice, are  not  sufficient  to  excuse  him,  upon  his  knowledge 
of  the  condition  of  affairs,  as  before  stated,  from  making  an 
effort  to  appear  in  the  proceedings  in  the  district  courts 
lie  could,  notwithstanding  his  poverty  and  ill-health,  have 
written  letters  and  ascertained  the  n^mes  of  prominent  and 
reliable  attorneya  residing  in  Virginia  City,  He  could 
bave  communicated  with  the  attorneys,  setting  forth  the 
facts,  and  could,  doubtless,  have  secured  their  services' 
upon  reasonable  terms.  His  financial  circumstances  and 
poor  health  are  not  shown  to  have  been  in  any  better  con- 
dition after  the  decree  of  distribution  than  before,  and  he 
i"  now  represented  by  able  counsel.  It  is,  therefore,  fair 
lo  presume  that  he  could  bave  procured  counsel  as  well  be- 
fore as  after  the  aettleinent  of  his  sister's  eatate  if  he  had 
made  an  effort  to  do  so. 

Tlie  law  aids  those  who  are  vigilant,  and  not  those  who 
sWp  upon  or  slumber  ov«r  their  rights.  Courts  "cannot 
ooliterate  the  recognized  rules  of  law,  requiring  of  all  per- 
sons the  diligence  and  attention  demanded  of  a  prudent 
"iBQ  in  the  transaction  of  hia  own  business,  and  establish  a 
Nct.  Vol.  xn.— ». 
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measuri^^of  care  and  diligence  foi*  eaeir  partlciila^r  ca^e." 
(Boyd  V.  Blankman/;!>9  CsJii  43.)"  '  ' '"  \ 
..  The  facts  fbnnd  by  thi^  court  in  its' tiirieteeiitfi'  tArohticth. 
twentv-second, '  twciitv-sixtK,  tvventy-sev^nlth,  and  twontv- 
eightli  findings,  relative  t6  the  riegligetlce  6i  plaintiff,  aro, 
in  our  opinipn,  fully  sustained  by  the  evidence.  '     ' 

2..  Counfed  for  appellant  'di'giie  that  •iloti'^ithstanding  thi^i 
negligence  upon  the  part  of  their  client  the  decree  should 
be  set  aside  )3eca\ise  Hampton,  as  administrator,  and  Ford, 
the. husband,  committed  a  fraud  up'ofn  the  coutfiti  conceal- 
ing from' i^  t!i'^.  fact  tliat  plaintiff  ddxmed'il^  bie'a  brother  of 
the  d'eceasi^i.  The  i'ecord  ^hows  thiait  lfarapt6n,  soon  after 
his' appointmeni  as  hidministrator,  wfe's  madie  aware  of  the 
fact'  that  plaintiff  claimed  to  be* a  brother  of  5frs.  Ford. 
deceased;  th^t  he.  was  abDiii  the  same  titiie  notified  by  Mr. 
Forct  that  plaintiff  w^as  a  bastard,  ahd  was  not  elititled  to 
an V  share  of  the  estate.  These  facts'  he  communicated  to 
'Nfcssrs.   MesicU   and   Seely,   attoHleys  for  the   estate.      ITe 


soejus'to  Ijave  acted  in  good  faith  in  admittistering'  upon  the 
estate.  "iTie  evidence^^shiows  that  in  kll  of  said  estJite  pro- 
ceedings he  acted'  entirely  under  the  advice  of  the  said  at- 
forne  W;/"  ;;;.•;' ;     ■     •-;■;  ■.'.'■'       ■■■    \]-    '' 

TT'p6h  the  trial  of  this  cause  it  was  expressly  admitted  bv 
counsel  fgr  plaintiff !'''that  no  actual  fraud,  Concealment,  or 
misrepresentation  had  been  ill  any  wise  intended  by  defend- 
ant, J.  C.  jHampton,  in  the  estate'  nroc^edings  of  said 
Oliva  Rosaiina  Ford  in  said  district  court;'e^ther  upon  said 
court  or  plaintiff.'''         - 

Tlie  only  question,  therefore,,  which  presents  itself  upon 
this  tr  a  rich  of  the  case,  ,is  \vhf't]io,r  or' no|:  it  was  the  oiffioiaT 
duty  of  the,  administratnf  to  no'tifv  the  court  that  Kovce 
had  written  letters,  to  him  claimin2j  to  be  an  heir  of  tLe  e-^- 
tate  ?  '  Administrators  should  l)e  held  to  the  iitmOst  crood 
faith  and, strict ,porform;ance  of  official  duty..  .But  they  r.re 
liicre  creatures  <>r  the  statute, , and  are  oulv  bound  to  perform 
such  .duties  as  are  imposed  upon  them  bv  the  law.  The 
decree  oi  distribution  in*  the  estate  , of  Mrs.  Fprd  was  n.)t 
made  upon  the  petitirm  ,of  the  administrator,  and  we  kuow 
of  no  provision  of  the  law  that  requiroa  4^ji,  under  the 


eir- 
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umstances  shown  to  have  existed,  to  notify  the  court  tbat 
iojce  claimed  !o  be  an  lieir  p'f  the,  estate,  ,       . 

Whh  rc'ffrcnce  to  tl}e  husb^Vd,  of  fhe  deceased,,  upon 
hose  petitirn  the  Jetree  was  made,  but  little  need  be 
lid.  li  he  knew  tbat  Beyce  was  an  lieir  of  the  estate,.  It 
M  his  duty'iio  iwforti!''  the' «mrt  of-  this'  fact.  Bfit  the 
i;!h  is  (bat  Ford  clajmetl  'to  be,tJic,iioIe,heir  of  the  estate, 
it-  verified  his  (tetitioBi.settiog.  forth  tliis  fact,  and-  caused 
ne  notiw  thereof  to  be  published  to  (he  world  in  the  man- 
er  proritled  hy  the  statute  of  this  stat«.' 

It  i;j  true  that  the  i>v.ii\eBce  ahoiA-«  tliat  pnica:  .to  the  death 
f  his  wife,  when  visiting  the  plaintiff  at  his  home  in  Penn- 
rlvania,  dnrinw  the  vear/ 1874,  Ford  "r«iogitized,  said 
tovce  na  his  wife's  brother  and  talked  of  hiin  as  such  pub- 
pIv  and  oprnir.''  The  fourteenth  finding"  of  fart,  in  so 
ar  US  it  st:itfs  (hiit  Mi^.  Fortl'  "al-.viiva  claimed  that  plaintiff 
!ovce  was  not ,  the  lawful  brutlier  of  said  Oliva  Kosanna 
"nl,''  is  not  sustained  ■  1»t  the  evidenee.  ■  Bitf  the  faM  is 
lat  after  the  death  of  hTs' Wife  and'prior  fo  the  month  of 
'wember,  1875,  and  alw.iys  thereafter,  he  claijued  that  no 
claliouiiliip ■  existed.  T''pt)n  the  cross-examination  of  the 
Jaintiff,  when  defencfants'  counsel  catldc!  foi"  the  production 
f  the  letter  of  Mr.  Ford  to, plaintiff,  denying  any  relation- 
hip,  "plaintiff's  counsel  states  that  the  letter  is  losl  and 
m  not  be  found,  *  *  *",'that  a  copy  of  lljat'  letter  is 
ot  here.*"  Thereupon  defendants*  counsel  a-^ked  plaintiff 
hi'  question :  "In  that  letter  ford  distinetly  stated,  did  he 
«',  fhat  he  recognized  no  relationship  between  himself  and 
'*",  and  requested  you  not  to  callhini  brother  ?"  The  plain- 
i3  answered  as  follows :  '  "He  said  something  similar  to 
fiat;'  ihtii  was  the  subkan^e  of  it" 

With' the  exceptions' alreadj  n'oled,  and^rhaps  in  a  few. 
'W  mirfot  and  uniinportJint  'particulars,  the  findings  of 
ar-t  necessary  to  support  our  conclusions  are  sustained  by 
''p  fndence.  and  support  the  conelusif^ns  of  law  arrived  at 
'7  the  dietrirt  eoiirt, ,  '       i 

The  jiirlgmenf  of  the  district  court  is  affirmed.  ■  ■     '     '■      '^ 

BtEeattt,  C.,J-:.i  eoneui;  in  the  judgnient, ;    ,,        ^  ; 
Thifi  ease  was  decided  before  Eei-k.va!  ,  J.,  took  his  seat 
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oate,  offers  hi m3e,lf  as  a  witness  fn  his  own  behalf,  it  is 
proper  for  the  court  to  instruct  the  jury  in  relation  to  his 
credibility,  especially  if  it  has  been  assailed  by  counsel  or 
is  clouded  by  the  circumstances,  of  the  case.  His  credi- 
bility, however,  is  to  be  determined  in  the  same  manner  as 
that  of  any  other  witness.  It  is  the  exclusive  province  of 
the  jury  to  determine  from  the  evidence  in  the  case,  and 
from  the  appearance  and  manner  of  the  witness,  what, credit, 
if  any,  is  due  to  his  testimony.  In  determining  this  ques- 
tion the  jury  have  the  right  to  consider  the  circumstances 
under  which  the  witness  giveshis  testimony,  and  the  induce- 
ments and  temptations  which  wOuId  ordinarily  influence  a 
person  in  his  situation.  {People  v.  Gronin,  34  Cal,  195; 
State  V.  Hytner.  15  JTev.  49.) 

But  the  instruclions  should  only  inform  the  jurors  as  to 
what  matters  it  would  be  proper  for  them  to  consider  in  de- 
termining the  credibility  of  the  witness.  Beyond  this  the 
judge  has  ho  right  to  go.  He  should  not  state  to  the  jurv 
his  estimate  of  the  witness,  or  give  hia  opinion  as  to  the 
weight  to  be  attached  to  his  testimony.  He  should  declare 
the  law.    The  jury  should  find  the'facts. 

The  latter  portion  of  the  instruction  is  clearly  erroneous. 
It  is  not  true  that  "there  rs  iii  every  criminal  case  a  greater 
or  less  temptation  for  a  defendtmt  to  testify  •  *  •  fakely 
in  his  favor." 

If  the  defendant  is  guilty  there  'may  be  a  temptation  to 
swear  falsely;  but  whether  there  is  such  an  inducement  or 
temptation  is,  always,  a  question  for  the  jury,  and  not  for 
the  court,  to  detenniue.  If  the  defendant  is  iiinoeent  it 
will  genorally  be  to  his  interest  to  toll  the  truth,  and  there 
can  seldom  be  any  inducement  or  temptation  for  him  to 
testify  falsely. 

For  the  reasons  already  stated,  it  was,  also,  erroneous  and 
prejudicial  to  the  .defendants  for  thecourt  to  say  "that 
jurors  should  in  every  instance  consider  the  testimony  of  a 
defendant  with  great  caution." 

The  principles  we  have  announced  are  sustained  bv 
numerous  authorities.  {State  v.  Lark-in,  11  Nov,  330;  Grcr 
V.  State,  53   Ind.  421;  PraU  v.  Sfale,  56  Id.  1S2;  Yeatch  v. 
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Stale,  Id.  5M',  Eaffertg  v..Peopior'^^-'l'li-^7r,i  Boafh  .y. 
People.  17  Id.  SI;  People  t.  Arnold,  m  Mich.  715;  Moees  v. 
Stale,  58  Ala.  IIS ;  Ilogselt  v.  Slate,' i'O  3Iiss.  52T.)  '  '   ' 

2.  Tiie,  exa^iple  r^ierjeil.,  to  ia  tii?i  \^W^  iii^trpction  of.  the 
court  introduced  an  unnecessary,  i^  not,fais,e,  quantity  in 
the  definition  of  the  term  "reasouable  doubt,"  and  ought 
Dot  to  have  been  given.  tilt.ii3valwb(7a:sajE«F>^-t|'te;CO|Ui)t  to 
confine  its . instructions  to  the  well-settled  rules  of  law  than 
to  indulge  inutmecessarj-  illudtratibns  tt-hich  «T6'i:tfteb  l^ble 
lo  confuse  and  mislead  the  jury.         ^      . 

3.  The  court  did  not  err  in''adraittin^' the  testioiony  of 
tk-  witness  Jones  relative  p  tlie^adcHasions^m^de  by  the 
defendant,  O'Brien,  aiias  Murphy,  in  relation  to  his  and 
Johnson's. participatiyii  in  the  Wbhery.  'The  cburt '^pressly 
charged  tlie  jury  that,  thi  statemerit  of  'O'Brieh,'  As  fetified 
to  by  the  witness,  Jones,  eOuld  not  bfe  eotjeidered'agaiilst  the 
defendant  Johnson,  in  dt-termiliing  bis  giiilt  ot  iimoceiitr^, 
but  that  it  could  be  (Sansidered  in  determining  the'defen'd- 
ant  O'Brien's  guilt  or  liuioccnce.  '  The  cotirt  Ought  to  hftre 
made  this  statement  when  the  testimony '  bf  Jones  was  'ait 
mitted.  But  it  is  evident  frotn  the  instructions  given  by 
the  court,  that  the  jury  *pr^  6ot'  misled' ' upon  this'  priint. 
{Stale  V.  McLane  et  al.,  15  Xev.  345.).'  '    '     ■ 

The,  judgment  of  the  jifistriet  cJAirt'  i3  revtiised  aild  the 
cause  remanded  for  a  new' trial.' '       ""'  ■'"  '• ,  :  ■ 


(No.  1,019.)  , 

JAMES  NESBITT  bt  4L.,  EE8?osi>ENTa,'v.  JOHN  CEiS- 

HOLM  BT  iL..,  App£tl.ANT8.    ;       , 


will  □ 
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fEAi^—Wbrn  an  appeal  Ix'takeli  ttotD'  tbE  )iidK«Filt:  itoiu,  tU*  *ll.M- 
mfnt  OB  aiattod'fa^  ■  Mir  nni  wm'nac  bti toml^^wd,.**  ■  *UMmA><C<M 
■ppMl,  nrtten*  tiw^  >,  K  sllpalalloii  "  that  epeft.  ■ 

PlLsiTMiTKiNS  in  Fatoh  uy  JiDGMEKT,— When,  oolhlng  ia  sbowb  to  tho 
FontrarT.  IhiB  court' will 'tirrBiiine  tb«t  tb»  hidtCoiMit  ri'^BMb«d  Vr  tfe* 
OndlDB^  aod  UM 'tli»>SMllaBri  Were  >}istlABd;  hr  .tl]»,n<<Me*,   :    ■ , 


Nesbitt  t*.  Chishoi-m,  [Slip.  Ct. 

OpLnloD  of  the  CoDrt-^LeoDird,  C  J. 


BioBra  OF  Funi*  WHb  bit>  iroc  >Aeisu.Hi  Ha(r,C0|i*iDUra).-^A  Oeent 
IB  faiar  at  perMni.  dM  parties  to  the  loitjirho  bate  sal  •nailed,  will 
not  b«  considered  or  rcrlewed  bj  thU  court      '■'■'■ 

Appeal  from  the  District  Court  of  the  Sixti  Judicial 
District,  Lincoln  County.  .        ■       ;  '    . 

The  (acts  Appear  in  the  opinio  -      ;^       .  i  ■ 

"  A.  B.  0'D,9ugheHy  and  T.  W.  Hea^.  for  Appellants. 

T..W.  W.  i)avie«,  for  Respondents. 

By  the  Court,  LeonaUd,  C.  J.: 
.  The  def^-e^  in  this  case  <;anceled  and  aniinlled  a  certain 
deed  executed  by -defendtint  W.  li.  ,lIcKee,  as  sheriff  of 
.Lincoln  county,  in  this  state,  to  his  co-defendant,  .Tohn 
Chiaholm,  conveying  certain  property  therein  described; 
and  it  was  further  ordered,  adjudged,  and  decreed,  that  the 
title  to  said  propeftj  w;as  vested,  in  (;«rtain  designafed  pro- 
portions, ii^  (Jefepdaa);  Chisholm,  plaintiffs,  "and  three  oiher 
persons  not  parties ,  to  the  suit.  Defendants  moved  for  a 
new  trial ;  |hs  .  njotign  waj^  Qyerruled,  and  this  appeal  is 
taken  from  the  decree  only.  ■,    ^ 

.  i.Wli^  pnrjiort  to  b^  the  -findings  of  fact;  and  conclnsiuus 
of  law,  by  the  court,  are  contained  Jn. the  transcript,  but  are 
not  embodied  in  the  statement  on  motion  for  new  trial. 
They  could  not,  therefore,  be  considered,  even  though,  on 
this  appeal,  we  could  consider  such  statement,  (5  Xev, 
252.,)  J  JBut  the  statement  on  motion  for  new  trial  must  be 
disrfegarded,  "beemiSe  the  statute  dcies  not  authorise  siich 
statement  to  be  considered  as  a  statement' on  appeal  from 
tlie  judgment  slone,  unless  there  is  ,a  stipulation  of  counsel 
td  that  effect.     (Williams  v,  BtM,  IS  Id.  235.) 

There  being  no  such  stipulation,  it  follows  that  there  is 
nothing  before  us  for  i;^yiew  except  the  judgment  roll. 
Such  being  the  case,  the  only  eiror  complained  of  that  can 
be  noticed  is  that  the  decree  is  at  variance  with  the  relief 
sought  in  the  complaint.  It  is  sai^  that  the  complaint 
merely  asks  the  court  to  decree  the  oanoellaUon  of  the  deed 
to  Chisholm,  and  to  order  and  adjudge  that  the  sheriff, 
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McKee,  oanvay  the  properti^  ..to;  plaintiffs,,  wjbile  the  iOOurt 
distributed  the  same  in  a,  mitnner  not  warranted, b;  law  or 
the  evidence  or  by  the  relief  sought.  Nothiqg  appearing  to 
the  eoptrary,  wery,  reasonable  preeomption  in  favor  of  the 
correctness  of  the  decree  muat  be  indulged  jn  by  this  court. 
We  must  presume  that  it  is  sustained  by  the  findings,  and 
that  the  latter  were  justified  by  the  evidence. 

Bearing  in  mind  the  facta  just  stated,  do  the  pleadings 
sustain  the  decree  ?  CertaSa  interests  in  the  property  were 
decreed  to  be'  vested  in  Snod^ass,  'Hiee,  indl  Picking,  rei- 
flpectively,  who  were  not  parties  to.  the  suit.  It  certainly 
would  have  been  better  if  the  court  had  -brought  them  in  as 
pbJtieB,  and  in  the  absence  of  such  .proceeding  ,it  is  certain 
that  the  portion  of  the  decree  adjudging  that  stated  inter- 
ests are  vested  in  them  is  a  nullity,  especially  so  far  as  they 
are  concerned. 

But  the  c<»aplaint  is  ample  to  sustain  that,  part  of  the 
decree  annulling  the  deed  from  McKee  to  Ohisholm,  as 
well  as  the  portion  adjudging  the  interests  lo  which  plain- 
tiffs and  Chiabolm  were  entitled.  iVnd  presumjog  that  .the 
proportions  awarded  to  tliem  are  correct,  aud  tbiit  the  de- 
fendant Chisholm  received  his  full  share  according  to  tlie 
evidence,  he  can  not  complain  because  the  court  adjudged 
that  other  parties  were  entitled  to  the  balance,  even  though 
the  latter  are  not  so  entitled.  {Vtch  v.  Caldwell,  14  Hev. 
WJ.)  ■■    '■    ,■  I.   ■   1    ..       ...... 

But  there  is  a  final  answer  to  the  alieged  error  of  the  court 
in  determining  the  proportions  belougiug  to  the  three  per- 
sona not  parties  to  the  snit^  which  is,  that  no  appeal  is 
taken  therefrom.  Defendants  only  appealed  "from  the  de- 
cree *  •  *  in /acor  of  (Ac //rointr^s  in  said  action,  and 
a^'ainst  said  defendants,  and  from  the  whole  thereof." 
The  only  portions  of  the  decree  in  favor  of  plaintiffs  are 
those  annulling  the  sheriff's  deed,  and  adjudging  the'  title 
of  a  certain  portion  of  the  property  to  be  vested  in  plain- 
tiffs,, ,         ■■     ' 

As  to  the  portions  of  the  decree  in  favor  of  persons  hot 
parties. to  the  su^t,,  no  appeal  could  have  been  taken;  but 
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were  it  otherwise,  there  is  no  appeal  in  this  case,  as  to  thein, 
because  they  were  never  served  with  notice  of  appeal,  or 
otherwise  treated  as  respondents. 

The  decree  appealed  from,  so  far  as  it  afiects  the  parties 
to  the  suit,  iSattiriie»i. 


THE  STATE  OF  NEVADA,  flaBPOHDBNT,  v.  AJITOINE 
'  VASQUEZ,:A»PELi.AKT„  ,, 

Cbiuinu.  Law— TusTiuoNir  or  Defdndakt — lNaTB(;uii»»s. — Tbc  court  I&- 
BtlucCed  tBe  Jurf,  that  In  III  caiea  tbe  tcstlmottr  of  tbe  dtfeodant.  In 
'  bis  own  behalf,  ibonk)  be  ractlTcd  "irltb  sToat  cantlqn  ;  lor  wliea  on* 
IB  betas  trUd  lor  a  capltnl  olleaee,  the  temptation  to  pervert  or  tlistort 
the  tacts  In  (avor  of  hlmaeK  U  very  great:"     HeW,  errooeous. 

ViKcicT   RicoifiiaHDiNa  Defb^'dint  to  the   Uebcv  or  thb  CottBf DCT^ 

OF  JUBT.— HeM)  that  the  cogrt  should   have  dla»B>ri)ed.  tb«  reqaeec   of 
tlM  liUT  for  Initructlona  at  to  their  dutf  lo  Teaunmeadlne  the  defendant 
to,  tbe  mere;  A  tbe  courts     Tbe  diilv  o(  the  Jury  is  to  And  a   Terdki 
as  to  the  sullt  or  Innocence  of  tbe  dffendunt.'    '' 
Appeal  from  the  District  Court  of  the  Sixth  Judicial 

District,  Eureka  County. 

The  facts  appear  in  the  opinion*  "*■' 

R.  M.  Beatty,  for  Appellant        '    ' 

M'.  A.  Murphy,  Attorney  Oeneral,  for  Eesprjndent. 

By  the  Court,  Xbomard,  C.  J. :  ' 

Appellant  was  convicted  of.  murder  of  the  swon.!  dt-grce. 
This  appeal  is  takpn  from. the  judgment  aud  from  an  order 
orermling  a  motion  foi;  new  trial.  At  the  trial  a{)tK-IlHnt 
tee.tj£ed  in  his  own  behalf,  and  in  substance  stated  thnt,  at 
the  time  qf  the  homicide,  \^e  and. Garcia,  tbe  deceased,  wei-e 
friends;  that  he  had  no  reason  for  killing  him,  aud  no  de- 
sire to  do  80,  and  that  Garcia's  death  was  the  result  of  au 
iininlentional  discharge  of  his  pistol. 

The  court  instructed  the  jury,  if  they  "believed  from  the 
evidence,  tJiat  the  deceased  met  his  death  by  the  uninten- 
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tional  discharge  of  the  pistol  they  must  aC(iuit  the  defend- 
ant; but  the  followinfi;  instruction  was  ulso  given: 

"Ton  are  instructed  tliat  in  tho  trial  of  all  indictments, 
complaints,  aiid  otter  proceedfii'  ,  against  persons  charged 
with  the  commission  of  ci*inies  cif  offenses,  the  pt^raon  'so 
charged  shall,  at  bis  o^vn  I'equest,  bin  riot  otherwise,  be 
deemed  a  competent  witness;  the  credit  to  be  givett  to  his 
testimony  being  left  solely  to  the  jury,  under  the  instritc- 
tioDs  of  the  court 

"The  foregoing  is  a  copy  of  the  law  of  this  state  giving 
defendants  the  privilege  of  testifying  in  their  own  behalf; 
and  from  it  you  will  observe  that  you  are  the  sole  judgeg  of 
the  decree  ot  oredibility  whjcb  ffueh  testipiony  shall  receive; 
and  you  are  instructed  that  you  are  at  liberty  to  believe  all 
the  testimony  of  the  defendant,  or  you  are  at  liberty  to  dis- 
iclieve  the  whole  thereol,  or  you  may'bc'Iievc  a  portion  of 
his  testimony  and  disbelieve  a  portion^  In  all  cases,  jiu-rjrs 
should  receive  such  testimony  with  great  caution— for  when 
■me  is  being  tried  for  a  capital  offense  the  temptation  to 
pervert  or  distort  the  facts  in  favor  of  himself  is  very  great." 

Tn  our  opinion,  the  recent  decision  of  this  court  in  tlie 
'■aae  of  The  State  v.  Johnson  and  0'BTien,'is  Jei'Isive  of  tliis 
appeal,  and  that  on  prinoiple,  fts  well  as  upon  tlie  authority 
''■i  that  ca=e,  the  last  portion  of  the  instruction  quoted  can 
not  be  upheld.  Courts  can  not  so  charge  a  jury  as  to  im- 
]ws3  upon  their  minds  thatanv  witucps  has  testified  falsely, 
■liirors  may  be  informed  as  to  ilie  matters  to  he  considered 
in  determining  the  credibility  of  witnesses,  but  they  c'an 
MI  lie  inatnictcd,  directly  or  indirectly,  that  any  witness 
'las  perverted  or  distorted  the  facts.  And  when  a  defend- 
ant in  a  criminal  case  makes  hjniself  a  witness,  he  has  the 
right  to  have  his  testimony  received  and  considered  accord- 
ing to  the  rules  adopted  in  relation  to  other  witnesses.-  The 
last  part  of  the  inaCmction  nnder  consideration  advised  the 
jury  to  look  upon  the  testimony  ofi  defendant  with  suspi- 
■iin  because  he  was  charged  with  a  capital  offense.  An  in- 
^■'■pent  person  may  he  charged  Avit'h  crime.  If  so,  his  Case 
':■  indeed  a  rare  exception,  if  he  is  tempted  to  distijrtlhft 
facts,  because  truth  will  then  serve  liim  beet  ■  ■ 
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Argument  tor  Appellant. 


We  thinJi,  also,  that  the  court  should  have  disregarded 
the  request  of  the  jury  for  an  instruction  as  to  their  rights 
and  duties  in  recommending  the  defendant  to  the  mercy  of 
the  court.  The  sole  duty  of  the  jury  is  to  declare  by  their 
.verdict  whether  the  defendant  is  guilty  or  not  guilty. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 


<J.    W.    a    FERRIS,    Appellant,    •.    THE    CARSON 
WATER  COMPANY,  Respoitobwt. 

CONTBiOT DltHOIS      »01     BBIUH      Of P«I¥ITI — PBOPEBTI      BkBTBOIBn      BT 

Fits. — The  owner  of  property  vblcb  t>  destroyed  by  Ore,  on  not  maln- 
tiln  an  action  to  recover  damaies  froB  a  water  company,  on  ttae  Kroaod 
that  the  property  was  deatros^d  by  the  failure  ol  tbe  water  conpany  to 
rurnlsh  a  supply  of  water  aa  required  by  the  tersi  o(  tt*  contract  witb 
tbe  town,  tbeic  being  do  privity  ot  contract  bctweaa  the  parties  to  th* 

IDIM — iMTIKiaT     IN     PBOPIBTT     UCST     BK     CMrjllli     AND     BUBSUNTIAl.. TlM 

owner  at  property  destroyed  by  Are,  upon  aaalsmaent,  aoucbt  to  tHVTer 
damages  upon  tbe  ground  that  tbe  municipality  had  aucb  an  interest  In 
the  properly  as  to  give  it  a  right  ot  action  :  field,  that  ttae  rlgbt  of 
taxatloD  veated  In  tbe  aianlclphllty  did  not  create  an  Interest  In  the  prop- 
erty but  only  an  ^pectatlon  dependent  apon  costlngeDcln,  and  tbat  thla 
was  too  remote  to  be  tbe  foundstioa  at  a  right  ot  actton. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormaby  County. 

The  facts  appear  in  the  opinion. 

N.  Soderherg,  for  Appellant: 

I.  Defraidant  is  estopped  by  the  contract  from  denying 
the  interest  of  the  city  in  the  property,  or  iu  authori^  to 
make  the  contract.  Having  made  and  ratified  the  coatract 
and  taken  the  benefits  which  it  oonfeta,  defendant  muat 
also  bear  tbe  obligations  which  it  imposes.  (Herman  on 
Estoppels,  sees.  467-471,  473,  474;  Stevenson  v.  J^ewn}tam, 
13  C.  E.  302;  Atkinson  v.  Newcasik  and  G-  W.  Co.,  6  Ex. 
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(Law  Rep.)  404;  People  v.  Common  Council  of  Vtica,  66 
Bark  9,  21 ;  Argenti  v.  San  Francisco,  16  Cal.  255.) 

II.  The  city  had  an  insurable  interest  in  the  property. 
It  had  a  reasonable  expectation  of  gain  in  the  shape  of 
taxes  to  be  derived  from  the  property  which  was  destroyed. 
(3  Kent's  Com.,  3d.  ed.,  275-278;  May  on  Insiirance,  seca. 
76,  102,  109 ;  BHsb  on  Life  Ins.  85-37 ;  Siaie  v.  Rhoades,  7 
Xev.  434;  Morrell  v.  Trenton  Mut.  Life  and  Fire  Ins.  Co., 
10  Cush.  282.) 

III.  Bj  the  contract  between  the  city  and  defendant  the 
latter  insured  the  property  against  loss  by  fires  caused  by 
its  own  failure  to  furnish  water,  or  by  its  misconduct  in 
preventing  water  from  flowing  to  the  hydrants.  (Atkinson 
V.  JV.  d  0.  W.  Co.,  supra.) 

IV.  The  measurb  of  the  city's  damages  is  the  value  of  the 
property  destroyed  through  defendant's  negligence.  {Rich- 
mond T.  Dubuque  &  S.  C.  R.  R.  Co..  26  Iowa,  191;  Philor 
delphia,  Wilmington  etc.  R.  R.  Co.  v.  Howard,  18  How.  808, 
326,  343,  344;  Hoy  v.  Gronohle,  34  Pa.  St  9 ;  Hendricks  v. 
Stewart,  1  Tenn.  476 ;  Rodgers  v.  Mechanics'  Int.  Co.,  1 
Story,  603 ;  Lawaon  v.  Price,  45  Md.  123 ;  Sedg.  on  Dam. 
106,  (104),  112  (100),  115  (112),  116.)  f 

V.  Defendant's  negligence  was  the  natural  foid  proximate- 
cause  of  the  injury.  (3  Parsons  on  Contracts,  179 ;  Milwau^ 
kee  etc.  B.  R.  Co.  v.  Kellogg,  94  U.  S.  469.) 

VI.  The  city's  demand  was  assignable.  (Burrill  on. 
Assignment,  sec.  100,  and  cases  cited.) 

\1I.  The  city  was  competent  and  authorized  to  act  as 
the  agent  of  its  inhabitants.  (Story  on  Agency  (1874),  sec:. 
7;  People  V.  Com,  Council  of  Vtica,  65  Barb.  21.) 

VIII.  A  third  party  may  maintain  an  action  on  a  contract 
made  with  another  for  his  benefit.  (1  Parsons  on  Contracts, 
■H>6  et  seq.;  3  U.  S.  Dig.  524,'BeG.  2444;  Ala^de  v.  Morales,^ 
3  Sev.  132;  Bristow  et  al.  t.  Lane  et  ah,  21  111.  194.) 

IX.  Defendant  owed  a  duty  to  the  community  and  to 
plaintiff,  to  use  reasonable  care  and  dili^;enQe  not  to  frua- 
Crate  tneana  in  use  to  extingoish  an  existing- fire.  (Wharttni' 
on  Negligence,  98 ;  iiott  v.  Hudson  R.  R.  Co.,  8:  Boaw.  365.  > 
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B.  M,  Clarice,  for  Respondent: 

I.  Neither  the  city  nor  appellant  has  an  action  against 
respondent  for  the  \'aiue  of  premises  destroyed.  The  city 
had  no  interest  in  the  property  destroyed  as  owner,  nor  had 
it  any  present  interest  of  any  kind.  The  mere  right  of 
future  taxation  can  not  lay  the  foundation  to  support  a 
present  demand  qi  the  kind,  in  question,  , 

II.  The  appellant  had  no  action  in  his  own  right  for  re- 
app,ndent's  failure  to  fulfijl  its  eontreet  with  the  city.  He 
was  not  a  party;to.that  ooijtract.  He  did  not  stand  in  priv- 
ity with  the  city,  and  can  not  sue  respondent  upon  a  con- 
tract in  which  he  had  no  legal  interest,  (Davis  v.  Clinion 
Water  Works  Co..  54  Iowa,  59 ;  Kaklv.  Love.  37  K.  J.  L.  5 ; 
Atkinson  v.  Newcastle  etc.  Waier  Co..  L,  R.,  2  Ex.  Div.  441 ; 
Nick^rson  v.  Bridgeport  Hydraulic  Co.,  4(3  Conn.  24 ;  Vroo- 
'man y.  ^ui-ner,  69  Nf,  Y-  280; ■Wharton  on  Kegligence,  aecs. 
438,  440;  Sber.,&  Redf.  on  Neg.,  sec.  54.) 

By  the  Court,  REr-xnAF,  J.;  i    [ 

The  complaint  ifl  this  case'  contains  two  couhte;  to  each 
of  which  the  defendant  dtrfmirred' gene  rally ,  The  deniUTrer 
was  su;ii;iuiied  hy  the  district  coutt,  and  the  cn=e  conges  be- 
fore us  upon  ail  e-xcoption  to  this  ruling.  lii'  one  count  it  is 
alleged  that  the  defendant  entered  into  a  contract  with  the 
town  of  Carson  City,  a  municipal,  corporation,  on  hehalf  of 
and  for  the  benefit  of  itsi  inhabitants,  to  supply,  it  with  water 
for  the  extinguishment  of  firea.  That  for  this  purpose  fire 
ph'gs  were  established  at  various  places,  in  the  town,  and, 
among  other  places,  at  a  point  within  a  convenient  diatance 
of  plaintifE's  building.  That  a  fire  occurred  in  premiaos  ad- 
joining plaintiff's,  and  by  reas(m  of  the  failure  of  defendant 
to  keep  the  pipes  connecting  with  the  fire  plugs  charged  with 
water  under  sufficient  pressure,  as  was  its  duty  under  the 
contract,  the  £re  communicated  to  plaintiff's  building  and 
destroyed  it.  That  in  consideratioit  of  the  oontracb  and  of 
moneys  paid  thereutder  by  the  town  of  'Carson  <3itj  to  de- 
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fendant, .  it  l^ccauie  liable  pi^to  plaiutifl  for  the  damagea 
arising  fropi  th^  neglect  above,  mentioned. 

The  question,  presented  by.  this  pount  is  whether,  upon  a 
breach  of  contract,,  between  the  mimicipality^  and  (he  water 
compauy,  the  pl^intiffj  ^hpse  property  was  destroyed 
ikrou^  tbp,  failure  of  defeiw^ant  ,tQ  perfprm  .its  obligation, 
has  a  right  of  action  for  daa?,ftgefl.  :,,,..,,, 

It  wil^,be:obs^r,Yed  that, plaintiff  is  not.^  party,  to, the  con- 
tract. It  is  a  general  rule  of  |avv  );hftt  a  strai^gerto  a  con- 
uael  can, not  claim  it^, benefits,  in  ^  action  upon  it.  An 
exception  tp  tbe,,Tule^^^ts  .in  .fayoVjof  p^soi^a.ipr  whosp 
benefit  a  cMitrac,t,hasjhe^n,;ili,8cle,  and  it.ia  iirg^d  insupport 
of  the,  declaration, .that, ae.jthis  contj;act  was  made  for, the 
benefit  of  plaintiff  and  the  other  taxpayers ,,3niJ^,re8^'ients9l 
the  toiFn,  the  cape  ,fallB,  wjthin  the  exception,         ' 

But  a  third  pe^csopj,  not' a.,part^,  to  t^, contract, jani  for 
whoae,  bt^ftfit,  it  ,nipiy.l(?-ve,  p^^  .wMPj  ^^^  flft'-l";  *^  ,P^^^^ 
have.a  rigbtiO^  (ictiqn:Upoii.,\t.  ,  !^0|en,^ijje  hijn  t^ere^q,'  there 
must  b^,  ftcoue' privity, ^tweai;  him, ^ai^^,  the  promi^ee^  ,aiia 
iome^obligatiw  or  duty,9wipg  fr<«n,.t]:(^  l^t^er,^o  ^hijin^  whicli 
niHiid  give  liti^  a;Jqgai,9X  ^qviitlnWclai^  itft.the  bene^t'of 
the  promisee  pr^jan;  ^qiAiv.alent  ^rcii^^^i^,  pprspnally, _^ '  A 
legal  oliligtftion  ycji^my  ,o\vifl^j  frofl^  the  profl^i^^e;,to^.'hinjf 
Uhe  perbOH  fo,r-,whP&e,  l^nefit  ^e.contyaot  ,i3.jna<lQ)  "will 
30  connect  biin  ,witb  .the  ,  trapsaptjoij.  ^s ,  tp  be  a  substitute 
ior  any  privity  with  tlie.^oipisqr^.or  the,  cWicferatiori  with 
tile  pronu-see,  tbc..qbligplion,of  Jji^  pronjisee  .furnishing,  tin 
eniJencp  of  the  inttrcst  of  the  latter  to  benefit  bim,  and 
creatfi^  a  pfiyity,.by  avhst^t"ti'*S,.,,w),tb  :the  .promisor." 
{Tn}o>nanv./l\uraer.6i)ii.'.Y,2Si.}   '.'"'  .'     "  '  ', 

Other  exceptions  doubtless  exist,  but  ^i;he  plaintiff's  case 
is  within  none,  9f.,tb<ini.        .  ,!  ,   .      /,_.,■ 

The  board  qf  trugtee^  <?f  the  town,  ,in  the  ejterci^  of  a 
discretionary  power  conferred,  upon  thena  by  tbe.  legislature, 
contracted,  for  a[aupply,. of  .water  for.tlie  extinguishment  of 
fires.  The  plaintiff,  in,  .iiou,ujiou  .wit]^  the  otJacr  reeiderita  of 
iho  towii,.eiuoy^,-tlie,.ftdvafit^efio:^,tl|ia|,cq^tTapt:,,,  I^p,  liad 
nil  indirect  interest  in  the  performance  of  the  contrat^  by 
the  w^tei;.|C0«^pHfiS».,?^  t»WlvftlJ..|0f.iJ^,  prpps''t^:J»9^}le^l  of 
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the  town,  but  such  an  interest  is  not  sufficient  to  oonBtitute 
the  privity,  either  directly  or  by  substitution,  which  must 
exist  in  order  to  give  him  a  right  of  action  upon  the  con- 
tract, (Davis  V.  Clinton  Water  Works,  54  Iowa,  59 ;  Nieher- 
son  V.  Bridgeport  Hydraulic  Co.,  46  Conn.  24.) 

The  other  count  sets  forth,  in  addition  to  the  matter  above 
stated,  that  prior  to  the  destmction  of  the  plaintiff's  prem- 
ises be  had  been  accustomed  to  pay,  and  but  for  defendant's 
negligence  aforesaid  would  have  continued  to  have  paid,  a 
large  amount  of  money  annually  for  taxes  to  the  town  of 
Carson  City.  That  by  reason  of  the  failure  of  defendant 
to  perform  its  obligation,  the  town  of  Carson  City  was  dam- 
nified in  the  sum  of  one  thousand  dollars  by  diminution  of 
ifs  taxable 'property,        .  -f  . 

An  assignment  and  ownership  in  plaintiff  of  the  demand 
and  right  of  action  of  the  towta  against  the  defendant  is  set 
forth.  The  question  presented  by  this  count  is  whether  the 
municipality  had  such  an  interest  in  the  property  destroyed 
as  to  give  it  a  right  of  action  against  the  defendant.  We 
have  not  teen  referred  to  any  authority  supporting  this 
declaration,  and  we  apprehend  none  can  be  found.  The 
cases  to  which  we  have  been  referred  m  support  of  tbe 
theory  that  the  towtt  had  such  an  interest  in  the  property 
as  would  entitle  it  to  recovery  upon  this  count  are  insurance 
cases,  and  are  inapplicable  to  the  question  here  presented. 
There  is  a  wide  difference  between  the  interest  that  will 
entitle  a  party  to  recover  in  an  action  for  a  tort  and  an  in- 
surable interest. 

"An  insurable  interest,"  said  the  slipreme  court  of  Iowa, 
in  Warren  v.  The  Davenport  Fire  Insurance  Co.,  31  Iowa, 
468,  "is  sui  generis,  and  peculiar  in  its  texture  and  opera- 
tion. It  sometimes  exists  where  there  is  not  any  present 
property,  or  jim  in  re;  or  jW  ad  rim.  Yet  such  a  connection 
must  be  established  between  the  subject-matter  insured  wd 
the  party  in  whose  behalf  the  insurance  has  been  effected 
as  may  be  sufficient  for  the  purpose  of  deducing  the  ex- 
istence of  a  loss  to  him  frc»n  the  occummcs  of  the  injurr 
to  it" 

In  actions  of  the  character  of  the  present  one  the  interests 
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in  the  property  destroyed,  in  order  to  be  the  bi 
aeiion,  should  be  certain  and  eubBtantial.  The 
Uxatioii  vested  in  the  authorities  of  the  city  by  t 
lure  did  not  create  an  interest,  but  rather  an  es 
ffhich  wafl  subject  to  have  been  defeated  by  con 
:bat  may  have  arisen,  and  was  altogether  too  ren 
he  foundation  of  a  right  of  actidn.  ' 
The  order  and  judgment  of  the  district  court  art 


1,030,J 
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LAST, 


IriTnimT  on   MviUm   ro*  NBw  Tiub- 

oitt  •!  tba  cUrk  to  Ika  aScct  tlMt  aa.imtndnfnu  to  theitn 
bND  ai«d.  Ii  Boch  an  aatbcDtlcttlon  u  ti  rtqnUcd  bj  lectlo 
dTtI  practice  act. 

Appeal  from  the  District  Court  of  the  Seonic 
Distriet,  Washoe  County. 

The  facts  appear  in  the  opinion. 

W.  Webster,  for  Appellant:  '  ■:■ 

The  statement  on  motion  ^or  a  new  trial  is  not  a 
mthenticated.  {Doyle  v.  Seawell,  12  Cal.  425; 
:J'-VeaI,  Id.  492;  Linn  v.  Twiai.  S  Id.  89;  Quive\ 
"leri,  32  Id.  304;  ViUuiev.  Bwm.  28  Id.  409;  C 
^oAjMffh;  30  Id.  509. 

yiayion  <&  Queen,,  for  "Respondent 

By  the  Caurtj  Rxim^ab,  J.; 

The  statement  ,oa  fliotion  for  new  trial  in  this  ( 
sompanied  by  the  certifioate  of  the  clerk  of  tfa 
:'oiirt  to  4e  effdct  that  no  amendments  were  -filed. 
question  presented  upon  this. appeal  is  whether  th 
n  BiitkentioBtioB  oi  &•  statement  on  motion  for.ne 
is  contemplated' btB'ection  197  of' the  practice  8 
section,  among   other   things,  provides':   **Whin 

H«».  Vol.  XVI.—*. 
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meat  is 'agreed  to,  it  shall  be  accompanied  witb  the  certifi 
cate,  eitlier.of  the  parties  themselves,  in  fact,  or  their  at 
torney,  that  the  same  has  been  agreed  uppa  and  is  correct 
When  settled  by  the  judge  or  referee,  it  shall  be  accompa 
Xiied  with  his  certificate  that  the  same  has  been  allowed  V 
him  and  is  correct  When  no  amendments  have  been  filed 
the  statement  shall  be  accompanied  with  the  certificate  o: 
the  clerk  of  that  fact."  .     ,     ,    , 

The  evident  purpose  of  the  statute  in  requiring  the  state 
ment  to  be  accompanied  with-oDe-  -of  the  certificates  men 
tioned  is,  that  it  shall  thereby  be  authenticated.  When  d< 
amend/nent^  are,  offered,  the  correctness  of  the  proposcf 
statenierii  is  assumed.  The  fact'  that  no  aoientfmenis  art 
filed  is  required  to  be  proven  by  the  certificate  of  the  clerk 
and  this  certificate  Accompanying  the  statement  authenti 
cates  it.'  (White  v.  White;  6  Nei-.  20 ;  Overman  8.  M,  Co.  v. 
American  M.  Co.',  7  Id.  Sl^.}  

The  order  of  the  district  court  granting  respondent  a  new 
trial. is >a£Srmed  ■'-■..      i' ;   ■■  ,:  jr.<:r    i.-. 


THE  STATE  OF  NEVADA,:Ilit8PoiroEKT  «.  AH  CiniW. 

AfPEIXAflX. 

IHDICTHINT— -STilUTOHI      OBFfNM NlOl^IVK      ElC^PTlONS. — 1d      ID      indlCt 

ment  tor  i  lUtutarj  offend.  It  ta  odI;  nccesenry  to  atiti  tbe  ntiillTc  lo 
Ui  Eiceiltlan  td  tbe  l(atute.  «b«D  tbe  «iceptton  is  .auttili.t*  mxltr  tU 
DesatlTe  ot  It  an  essential  part  »t  tbe  deHiiltloD .  or  defcrlptlsn  of  tM  it' 
I«DH    charged. 

iDiM.-'lt  ia  the  DBture  at  the  exception,  ^na  Dot  Iti  loralltf.  tfeal  itut- 
mlaea  tbe  quratlon  wbetber  It  abould  be  atated  Id  tbe  Iniltctmnit  vr  lot 

OpiuH  act — COHBTtTuTiDNALiTi  OF. — SecllOD  1  at  tbe  OpIum  Act  (Stat. 
ISTT.  19)  does  Dot  conOlct  wllb  any  of  the  prDMaUDalBl  tM  eraMHiMtoa 


N  Biuca  OF  Ot>mH.— Diider  the  pellcc  poitrr  asd  In 
nip  Irtl^rMt  ot  good  monli,  the  (Ood  erder  and  peat*  ot  aocietT.  tar 
the  vn-Twitlaa  ot  irlme.  nlierj,  aad  ya^t,  tbe  letfalatare  )mu  authorii; 
to  RJace  aticb  re!!irlc-IlDiiB  upoo  the  >a1i  or  diagotal  eC  opLun  ai  will 
jnltlgate,  if  not  suppress.  Its  eiila  to  sotlH/, 

.'jrlliw  ot  tlila  Siatif  (rtocB  bot'.cpnfllef  vfth  ttw.  tMiitecpMi  amu4ta»i  *' 

^.,t^  cpnatltutioB^aC  the  DDlted  states,  oclwith  aeetlau  l«TTl  Ism  Sft. 
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AritmuDt    Xdc    Api«Uaiit. 

But.  U.  B.,  or  with  irtlde  0  ot  the  tre^tT  between  tbe  United  States 
ud  Cmaa  ol  Julj  28,  1888. 

lUH—KHiUt  O^   CniEBBBUIF NOT    COHnRUD    DnUI    t:BEIIAlIIN. TtM    rl^t 

of  dtliMiblp  if .  aot ;  coo/ernd  1>7,  Uic  inapuidmanta  Is.tlie  conatituUou 
ot  the  United  States,  or  the  treiit/  between  the  United  Stales  and 
China,  upon  the  Mongolluh  rice,  elcept  such  aa  are  born  Kllhin  the 
Ualted  StaWi.  .        :       . 

luM — CiTiiSNa  MAI  BB  ExcLDDiD  Ai.^uBois, — 'The..prl'(l|fX'>  oi;  duty,  oI 
belnc  a  Juror  to  not  atwaja  an  incident  ot  citizenship. 

iDui — KoL'AL  Photictiok  TO  PiBaoNB.— The  State  hai  the  right  to  prescribe 
tke  quallAcatloBa  af  Ka  Jordca,  rrartded  K  d<Ma  oat  dlacrlnlilate  a«aluat 
perawu  becauM  *<  M>cjr  laee  oi  color.  ,.  A  pUlai]  Jury  bi  a^.partlctflai'  , 
case  li  net  eiaentlal  to  Che  equal  protection  ol  the  law,  and  !<  not  guar- 
mleed  b}  the  Iduiteeath  amcndmeat  to  th«  conitltutloa  of  tbe  tliilted 
Statei.  j:    .!>'■.'■■  ■       '■■■.!' 

^  mtf  ioiB»  BTti;t|i,ei^ ,  tft .  |UfatalV , , 


Appy>*i.  from  the  Biatriet  Coii;'t  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County. 

The  testiiQOQy  Lu  this  case  was,  Jirieflj',,  to  the  elfect  that., 
Frank  Coimor,  .acting  in,  concert  with  the^, officers  of  Eureka 
TOuaty,  called  at,  the  defeudant's  hou^^  aljout  two  o'clock  , 
A.  u,,  knocked,  at  the  ;doQr  and  woke  up  the  de-'^endant,  and 
told  him  ,that  be  (Connor)  was  very  sick  and.  must  liave 
some  opium.  Defendant, at  §rst  refused  to  get  up,  but  after 
some  threats  upon, the  part  of. Connor,  he  got  up.  When 
he  came  to  the  door  Cqiinor,  handed  him  6ity  cents  and  told 
him  to  go  and  get  some  opium.  Defem'ljiiit  got,  the  opium, 
gave  it  to  Connor,  and. was  thereafter  iyimediately  arre.sted 
by  the  sheriff. 

E.  R.  Qarber  and  Alexatuler  Wilson,  for  Appellant: 
1.  The  law  under  which  tbe  venire  was  issued  is  unoon-  . 
stitutional  and  vtnd.  (14th  Amendmi^t  Constitution  U- 
S.;  sees.  1977,  1978,  Bev.  Stat.  U.  S. ;  Treaty  with  China 
July  iiS^  18fi8i;  8tram<Ur  y.  West  Virginia,  100  U.  S.  303.)  . 
Tbe  civil  rights.of  a  Mongolian  or  yellow  person  are  identi- 
cal with  those  of  vt.  Afjiiean,  oj:  bla«k  person,  and  are  pri>- 
lecied  by  the  ccmstitutional  amendmentB  and  thjC  acts  of 
ctMigTesg.  wi  relatinu  thefwtp,,  in  precjs^  .(Jje  ai\xnp  manuer 
as  UifiipighiB.of.afi.  African,,,  The_di^TJpiW«tioPPlftV'^il?FJ:,i 
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Argmnent  far  Appellant. 

law  is  against  a  person  because  of  his  race  or  color!  The 
right  which  a  state  may  claim,  to  restrict  the  jury  liat  to 
citizens,  is  a  right  which  can  not  be  exercised  when  by  its 
exercise  persons  of  a  peculiar  race  or  color  are  in  any  way 
excluded  from  the  full  and  equal  benefit  of  all  laws  by  rea- 
son of  their  race  or  color  alone.  '  - 

II.  The  effort  of  the  legislature  to  regulate  the  sale  and 
disposal  of  opium  went  beyond  its  power  and  transgressed 
the  bounds  of  its  authority.  Since  its  diacoveryi  opium  has 
held  its  place  in  the  commercial  world  as  valuable  property. 
Acknowledged  to  be  ao,  it  was  entitled  to  and  did  receive 
the  same  protection  and  was  accompanied  by  the  attributes 
and  incidents  which  pertain  to  all  recognized  subjects  of 
property,  and  certainly  comes  within  the  protection  of  the 
provisions  of  the  constitution,  and  it  does  not  lie  in  the 
power  of  the  legislature  to  condemn  it,  either  directly  or  con- 
structively, or  to  disturb  an  interest  in  it,  or  to  pass  any  act 
the  result  of  which  diminishes  or  destroys  ite  Value.  So 
long  as  opium  is  property,  every  incident  necessary  to  per- 
fect the  right  of  property  is  conceded.  The  right  of  transfer 
or  disposal  is  inseparable  from  this  right.  We  can  not  im- 
agine the  right  of  property  without  the  accompanying  powei- 
of  disposal.  This  act  destroys  the  interest  and  value  in  all 
opium  held  in  this  state  by  others  than  druggists  and 
apothecaries;  and  this  is  accomplished  when  the  holder  or 
owner  is  denied  the  right  of  disposal.  ( Wynehamer  v.  The 
People,  13  IT.  T.  378;  1  Bl.  Com.  138;  2  Kent's  Com.  390, 
326.) 

III,  The  act  impairs  the  obligation  of  a  contract  Opium 
is  exclusively  an  imported  article,  and  the  importer  paying 
a  duty  to  the  United  States  for  the  privilege  of  importing  it, 
there  results  a  contract  between  the  United  States  and  the 
importer,  that  in  consideration  of  the  import  duty,  the 
United  States  agrees  to,  and  guarantees  to  the  importer,  the 
right  to  use  and  dispose  of  his  imported  article  in  the  usual 
manner  of  trade.  No  state  legislature  caa  nullify  and  net 
aside  this  right  granted  to  the  importer.  In  this  case  we 
see  that  the  legislature  has  attempted  to  do  this;  and  it  is- 
further  found  outside  of  its  jnriedictioii  in  this  very  matter, . 
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making  an  effort  to  .regulate  »  branch  of  commerce,  a  prov- 
ince peculiar  and  exclusive  to  the  congress  of  the  United 
Slates. 

IV.  It  is  special  legislation  in .  the  interest  of  a  desig- 
nated class,  inasmuch  as  the  sale  of  opium  is  restricted  to 
druggists  and  apothecaries,  and  they  are  given  a  monopoly 
of  the  opium  trade,  to  the  exclusion  of  all  the  world. 

V.  The  indictment  is  insufficient,  and  does  not  state  an 
offense,  in  thie,  that  it  does,  not  show  that  the  defendant 
therein  is  not  within  the  exception  mentioned  in  the  act. 
(Whart,  Am.  Cr.  L.,  sec.  379,  and  authorities  there  cited.) 

M.  A.  Murphy,  Attorney  General,  for  Respondent. 
By  the  Court,  Hawle?,  J. : 

Appellant  was  indicted,  tried,  and  convicted  of  a  felony 
for  a  violation  of  section  1  of  the  "act  to  r^ulate  the  sale 
or  disposal  of  opium,"  etc.  (Stat.  1877,  69.)  This  section 
provides  that  "it,  shall  be  unlawful  for  any  person  or  per- 
aons,  as  principals  or  agents,  to  sell,  give  away,  or  other- 
wise dispose  of  any  opium  in  this  state,  except  druggists 
and  apothecaries,  and  druggists  and  apothecaries  shall  sell 
it  only  on  the  prescription  of  legally  practicing  physicians." 
The  charging  part  of  the  indictment  reads  as  follows :  "The 
said  defendant,  Ah  Chew,  on  the  30th  day  of  April,  a.  d. 
ISSO,  or  thereabouts,  and  before  the  finding  of  thie  indict- 
ment, at  the  county  of  Eureka,  in  the  state  of  Nevada,  did 
unlawfully  and  feloniously  sell  and  dispose  of  opium,  of  the 
value  of  fifty  cents,  United  States  silver  coin,  to  one  Frank 
Connor,  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Nevada.", 

1.  Appellant's  counsel  argue  that  this  indictment  does 
not  state  an  offense,  because  it  does  not  show  that  the  de- 
fendant ig  not  within  the  exceptions  specified  in  the  statute. 
They  claim  the  rule  to  be,  that  if  there  is  an  exception  in  the 
enacting  clause,  the  prosecution  must  negative  the  exception 
and  state  in  the  indictment  that  the  defendant  is  not  within 
it.  The  principle  decided  in  Stale  v.  Robey,  8  Nev.  321,  ia 
adverse  to  this  rule.  '  , 
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Opinion    of   the    Courl— Hawlir.    J. 

There  arc  cases  cited  in  Wharton's  Cr.  L.,  sccsJ  37*^,  STD, 
where  the  language  employed  would  seem,  at  first  bhisli.  tt 
sustain  the  position  contended  for  b^  appellant.  But  from 
a  careful  examination  of  all  the  authotities  upon  this  snh- 
ject,  we  are  of  opinion  that  it  is  only  necessary  in  an  indict- 
ment for  a  statutory  offense,  to  negative  an  exception  to  the 
statute,  when  tliat  exception  is  such  as  to  render  the  nega- 
ative  of  it  an  essential  part  of  the'definition  or  description 
of  the  offense  charged.  It  is  the  nature  of  the  excepti-'^n, 
and  not  its;  locality,'  that  determines  the  question  whether 
it  should  ho  stated  in  the  indictment  or  not.  The  question 
is,  as  stated' in  Siate  v.  Abbey]  "whether  the  exception  is  so 
incorporated  with,  and  becomes  a  part  of  the  enartment.  as 
to  constitute  a  part  of  the  definition  or  description  of  the 
offense;  for  it  is  immaterial  wliether  the  excepti'in  or  proviso 
be  contained  in  the  enacting  clause  or  section,  or  be  mtro- 
duced  in  a  different  manner.  'It  is  the  nature  of  the  ex- 
ception, and 'not  its  location,'  <vhich  determines  the  question. 
Neither  does  the  question  depend  upon  any  distinction  be- 
t^i'een  the  words  'provided'  or  'except'  afi  they  may  be  used 
in  (he  statute.  In  either  case,  the  only  inquiry  arises, 
whether  the  jnalter  excepted,  or  that  which  is  contained  in 
the  proviso,  is  so  iiicor|ioratcd  with,  as  to  become,  in  the 
manner  above  stated,  a  part  of  the  enacting  clause.  If  it  is 
so  incorporated,  it  should  be  negatived,  otherwise  it  is  « 
matter  of  defense."  (20  Vt'  60.)  (See  also  Meizher  v.  Peo- 
ple. i4  111.  101 ;  Slan'ilnn  v.  Slate.  17  Ohio  St.  461 ;  Staie  t. 
Miller,  24  Conn.,  r.22 ;  Slate  v.  Qtynn,  34  ?^.  H.  422 ;  State 
y,  \Ud€.i<i  401.)      7 

The  exception  mentioned  in  section  1  does  not  define  or 
qualify  the  otTenso  created  by  the  statute.  The  defendant 
<;an  not  complain  that  he  has  not  bei-n  fiilly  informed  of  the 
nature  and  cause  of  action  again?!  him.  A  prima  facir  ra'* 
is  stated  in  the  indictment  "in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended. " 
(3  Comp.  L.  1858.)  ,  ' 

The  question  is  one  not  oply.of  pleading  but  of  eiid<--:n'<>. 
and  where  the  exception  need  not  be  negatived  it  neel  n.- 
l>e  proven  by  the  prosecution.     If  tin"  drfen'lanf  wji?  a   't  -- 
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h:,  or  an  apothecaxy,  and  sold  the  -opinm  upoir  the  prescrip- 
on  of  a  lipgally  praetieirtg  physician,  it  weuld  be  a  defense. 
hcae  facts  ivould  be  peculiarly  within  his  knowledge,  ami 
inld  be  efltablished  by  him  "without  the  least' inwnrenioiice, 
hereaB  if  proof  of  the  negative  were  required  the  inconveni- 
ice  would  be  very  great."     (1  Oreenl.  on  Bt.,'Soe.  td.) 

3.  Section  1  of  the  statute  above  referred'  to  do«B  'not 
mflict  with  any  of  the  provisions  of  the  constitution  of 
lis  sUte.  It  does  not  interfere  with  the  existing  rights  of 
roperty.  It  does  not  impair  the  obligation  of  any  con- 
■act.  and  ia  not  special  legislation  in  the  interest  of  a  des- 
[nalej  class.  >  ■   .         ■ 

It  has  TiniwrisBllybem  held  to  'be  the  doty  of  eveiy  atafe 
•  protect  its  citir«ns,  and  advance  the  saiety,  happiness, 
nd  prosperity  of  its  people ;  and  there  is  no  doubt  as  to 
lepower  of  the  l^islatiire  to  pa9s  laws,  lilte  the  one  under 
insideration,  designed  to  promote  the  health  and  protect 
IP  morals  of  the  community  at  large.  Statutes  to  regulate 
le  sale  of  intoxicating  liquors;  to  prevent  and  prohibit 
leir  sale  to  minora,  to  Indians,  to  habitual  drunkards;  and 
<  close  aajoons  on  the  Sabbath  and  on  election  days,  have 
'en  passed  in  many,  if  not  all,  of  the  states,  and  have  al- 
ays  befo  upiheld  and  sustainod  by  the  several  state  courts 
ad  by  the  supreme  court  of  th«  United  States..    {License 

ff*C3,  5.H0W-,    SO*.)  '■■:..'■  !     -. 

It  is  not  denied  that  the  indascriDiiiiate  use  of  :opium  by 
noking  or  otherwiso  tends  in  a  much  greater  degree  to  de- 
.oroliae  the  por^Que  'Usin^  it,  to  :du]l  'lliie  ni6r.al  seneos,  to  fos- 
r  vice  and  produce  crime,  than  the  salei  of  intoxicating 
rinksL  Itdueli  is  its  temdeneyi  it  should  not  have  unre- 
rained  litenscto  produce  such  disastrous  resalts;  A:  larw 
rohibitibg  tlw  indi^riminate  traific  in  thie  poiaonouk  drug, 
id  placing  the  trade  iifidor  such  r^uUtions  ua  to  prevent 
rises  in  its  sale,  violates  no  constirtutioaal  restraintsi  Under 
ie  police  power,  recognized  in  the  theory  and  asserted  in 
le  practice  of  every  state  in  the  union,  in  the  intereetof 
»d  morals,  tiie  good  order  and  peaoe  of' soitety,  for  the 
reventioQ  of 'Crlmd,  misery,  and  want,  the  legislature  hd» 
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authority  to  place  sucL  restrictiona  up&n  tlie  sale  or  di 
posal  o£  opium  as  will  mitigate  if  not  suppress  ita  evils 
society, 

Wynehamer  v.  Th«  People,.lZ  N.  Y.  378,  upoa  which  a 
pellant  relies,  is  not  opposed  to  the  views  we  have  exprease 
The  (Jecisioit  in  that  case  was  based  upon  the  ground  tb 
the  flct  there  under  conaideratiou  confiscated  and  destroyi 
property  lawfully  acquired  by  the  citizen  in  intoxicatit 
liquora,  and  provided  for  its  aeizure  and  destruction  wit 
<>ut  due  process,  of  law.  The  opinions  of  the  various  jiistie 
in  that  case  expresaly  recognized  tbe  right,  of  the  legisl 
ture  to  regulate  the  sale  and  disposal  of  intoxicating  liquo 
"upon  such  views  of  policy,  of  economy  or  morals,  as  rat 
be  addressed  to  its  diacretion."  The  subsequent  decisioi 
in  that  state  ,have  always  recognized  the  right  of  the  le 
islature  to  control  and  regulate  the  traffic  in  iatoxicatii 
drinks. 

Wright,  J.,  in  delivering  the  opinion  of  the  court  i 
Metropolitan  Board  of  Exoise  v.  Barrie,  upon  this  subje 
says:  "The  right  to  legislate  on  a  subject  so  deeply  affec 
ing  tbe  public  welfare  and  security  has  not  heretofore  bei 
■questioned  or  denied,  and  it  could  not  well  be,  for  it  wou! 
have  been  to  deny  the  powers  of  govemment  inherent  i 
every  sovereignty  to  the  extent  of  its  dominions.  A  ata 
is  not  sovereign  without  the  power  to  regulate  all  its  ii 
ternal  commerce  as  well  as  police.  Tbe  l^slature  exe^cisi 
and  wields  these  sovereign  police  powers  as  it  deems  tbe  pu 
lie  good  to  require.  It  is  a  bold  assertion,  at  this  day,  thi 
there  is  anything  in  the  state  or  United '  States  constitBtioi 
conflicting  with  or  setting  bounds  upon  tbe  legislative  di 
■cretion  or  action  in  directing  how,  when,  and  where  a  tnc 
ehall  be  conducted  in  articles  intimately  connected  with  tt 
public  morals  or  public  safety  or  public  prosperity;  or.  ii 
deed;  to  prohibit  and  snppress  such  trafi^  altogether, 
deemed  essential  -to.  effect  those  great  ends  of  good  goveri 
ment,  *  .*  *  Is  it  not  fln  absurd  iwoposition,  that  sut 
4t  law,  by  its  own  mere  foicce,  derives  an^  person  «f  h 
.liberty  or  property  ^within  fbe  flueaning  of  theconstitiUioi 
or  that  it  infringes  upon  either  of  these  secured  privat 
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igbts!  Yet  this  is  the  oUly  ground  its  violators  can  occupy 
0  raise  any  question  as  to  its  validity.  They  are  restrained 
if  no  liberty,  except  tHat  of  Violating  the  law,  by  engaging 
D  a  forbidden  traffic ;  and  the  assumption'  is  Hot  even  plaiisi- 
ile  that  the  Bet 'works  adeprivftti^m  irf  propeMv  to  any  one."' 
34N.  T.  666.) 

The  Birpreni^  cotirt  of  Del&vkTe,  in'  Slate  y.  Almond,  2' 
iouston,  612,  declared  the  act  (for  thesttppression  of  intern- 
leranoe)  prohibiting' the  sale  ofintoxicatitig  liquor  for  any 
iher  than-  "meehanioal,  chemical^  and  medicinal  purposes 
Illy,  and  piire  wines  ffer  sacramental  use,"  tO'  be  constitn- 
ionai.  -       ■'!       ■  ■    ■       .1        ■       ., 

The.  Wynekamer  cage  whs  there  elfibwat^ly  reviewed,  and 
t  was  shown  thlat  each  of  the  justices  who  decided  against 
he  constitutionality  of  the  prohibitory  liquor  law  of  Ne\v 
'orfe  bftecd  his  opinion  on  grounds  of  objection  that  were- 
ot  apjJicable'to  the  'Delaware  adt,  and"iuetained  the  prin- 
iple  of  restrictive  legislation  to  the  fVillfextent' required  to 
upport  its  validity.:  After  ah  exaitiination  of  m«ny  authori- 
ies  upon:  tile -subject 'under  eoDsidcTfltion,  we  a^  ■pi-epftred' 
D  reiterate  and  indorse  the  statenient  of' Wl-igbt,  Jl,  in 
\k  opinion:  from  trhi^b  we  hat-e  quoted;  that:  ^JTri  on* 
eretofore  bas  <piestiOQed,  on  '  constitiVtional  gronjids;  thff 
ahdityof  gn«h  an  enactment,  or  called 'upob  the  judiciary 
■i  declare  it  void,  abd;  perhaps,  weuld^  not'  at  ihis  tiftie,  ex* 
ept  as  emboidened!  bythe  inconsiderate  dicla  'of  soine  of 
lie  judges  in  the  oase  afWyneh^mer  v.  'The  Pe^'pU." 

3.  Apipell&nt  contends  that  the  CoortetVed  it  overruling' 
is  chiiUenge  to  the  panel  of' trial  jupofb,  ^^becftuse  the  law 
nder  vhich  tih»  v^iire  was  drawn  is  tmeonstitutionsl  and' 
Old,  in  this:  that  it -confliets  with  thei foiiTteenth  amend- 
lent  of  the  ctmstitaticOi  of  tHe  Utiited'igtatds,iiwith  sections 
9"7  andl9J8:  (Rev.  Stat.  U.  S.),  and  article  6  of  the  treaty' 
etween  the  United' States  and  Gbinayfff  July  29,  1868.  " 

This  positiwi  is  wholly  ■  tintenable.  It  cati  not  he  main- 
ained  apoti  any  sound  roasoning,'  and  ia  net'snpportedby 
ny  autlioTity.  In-  Construing  the  cdtistitutiotial  aWiend- 
wBts  andjthe'  civil  rights  billj  oonrts  havealways  consid- 
red  thehistopy  of  ithd  Itimtiewheiithe^'wter^ 'adopted,  the 
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as  an  unnaturalized  white  person  from.Engknd,  Germany, 
111-  any  other  foreign  coimtry.  Xo  greater  rights  couKl  Lave 
been  secured  to. him. in  lie  circuit  pourt  of  the  Cnited 
Slutea.  The  qualification  oi  jurora  is  the  same  in  the  L'liited 
States  courts  as  in  the  state  cojirta.  .■  (Kev.  gfat.  T.  S.,  sec, 
SOO;  Stflts.  U.  S.,  1874-5,  p.  336, 'sec.  4.)  The  privilege, 
•>i  duty,  of  being  a  ji^ror  is  pot  always  an  incident  of  citi- 
zenship. There  are  citizens  of  the  ITnited  States  that  are 
in  the  r^s]Jective  states  denied  the  right  to  sit  as  jurors  in 
the  trial  of  civil  or  criminal  cases. 

Women  are  citizens,  but  they  are  not,  under  the  constitu- 
tion and.  laws  of  this  state,  "qualified  electors."  They  have 
no  right  to  vote  or  hold  any  ofjGee.  Yet  they  have  the  same 
right  to  a  fair  and  impartial  trial  by  jury  as  any  other  per- 
son. Some  of  the.  states  limit  the  age  of  male  citizens 
who  are  declared  competent  .to  serve  as  jurors.  Yet  it  has 
never  been  held  that  a  citizen  over  or  under  the  prescrilicd 
age  was  denied  any  right  secured  to  him  by  the  constitiitiou 
and  laws  of  the  United  State^.  All  persons,  whether  male 
or  female,  old  or  young,  citizens  or  aliens,  white,  black,  or 
yellow,  are  equally  protected  in  the  right  of  trial  by  a  fair 
and  impartial  jury,  indifferently  selected,  without  discrim- 
ination because  of  their  race  or  color. 

The  statute  of  West  Virginia,  which  was  called  in  ques- 
tion in  Stratider  v.  West  Virginia^  supra,  reads  as  follows: 
''Ail  while  male  persons,  who, are  citizens  of  thisstate  shall 
he  liable  to  serve  aa  jurors."  The  supreme  court  of  the 
United  States  declared  this  la.w  to  be  unconstitutional,  be-r 
cause  it  singled  out  and  expressly  denied  to  the  colored  race 
"ail  right  to  participate  in  the  administration  of  thelaw  aa 
jurors,  becaitse  of  their  color,  though  they  are  citizens  and 
may  be  in  other  respects  fully  qualified." 

In  the  discussion  of  the  questions  there  involved,  the 
'•oiin  e.vpressly  recognized  the  general  principles  we  have 
announced,  and  declared,  that  i^very  stale  lias' the  i*ight  to 
prescribe  the  qualifications  of  its  jurors,  provided  it  does 
not  discrirainate  gainst  persons  bocaufjc  of  their  race  or 
color.  This  is  the. language  iis^:  ."We  do  not  say  that 
within  the .  limits ,  fro^  .which  it   is.  not   excluded  by   thn 
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ameadment  a  state  may  not  prescribe  the  qualilicationa  of 
its  jurors,  and  in  so  doing  make  discriminations.  It  may 
confine  the  selection  to  nialea,  to  freeholders,  to  citizens,  to- 
persons  within  certain  ages,  or  to  persons  having  educa- 
tional qualifications.  We  do  not  belie v^e  the  fourteenth 
amendment  was  ever  intended  to  prohibit  this.  Looking 
at  its  history,  it  is  clear  that  it  had  no  such  purpose.  Its 
aim  was  against  discrimination  because  of  race  or  color. 
As  we  have  said  more  than  once,  ita  design  was  to  protect 
an  emancipated  race,  and  to  strike  do^n  all  possible  legal 
discrimination  against  .those  who  belong  to  it." 

The  argument  tiiat  equal  protection  to  persona  can  only 
be  secured  by  allowing  persons  of  the  same  race  or  color  to 
act  as  jurors  in  cases  affecting  their  interests;  is  fuUy  an- 
swered by  the  suprrme  court  of  the  United  States  in  th" 
case  of  Virgitiia  v.  Htves,  supra,  in  reply  to  the  application 
of  two  colored  persons  to  have  their  cauSe  removed  froib 
the  state  court  to  the  circuit  court  of  the  United  States. 
The  statute  of  Virginia  provided  that  all  ta'ale' citizens  twen- 
ty-one years  of  age,  and  not  ovei-  sixty,  who  are  entitle,i  to 
vote  and  hold  office  under  the  constitution  and  laws,  are 
liable  to  serve  as  jurors.  The  law  of  that  state,  like  ttie 
law  of  this  state,  did  not  discrioiinate  against  any  per- 
son  Tjecause  of  his  race  or  color.  Petitioners  alleged  that 
the  grand  jury  that  indicted  them,  and  the  petit  jury  that 
tri^d  them,  were  composed  wholly  of  the  white  race,  and 
that  no  one  of  their  race  had  ever  been  allowed  to  serve  as 
jurors,  in  the  county  where  they  were  tried,  in  any  case  in 
which  a  colored  man  was  interested.  The  Court  say  that 
these  assertions  "fall  short  of  showing  that  niiy  civil  right 
was  denied,  or  that  there  had  been  any' discrimination  against 
the  defendants  because  of  their  color  or  race.  The  facts 
may  have  been  aa  stated,  and  yet  the  jury  which  in<lictp<l 
them,  and  the  panel  summoned  to  try  them,  may  have  been 
impartially  selected,  Kor  did  the  refusal  of  the  court,  and  of 
the  counsel  for  the  prosecution,  to  allow  a  modification  of 
the,  venire,  by  which  one  third  of  the  jury,  or  a  portion  of 
it,  should  be  composed  of  persona  of  the  petitioners'  o\m 
race,  amount  to  any  denial  of  a  right  secnred  to  them   hy 
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law  providing  for  the  equal  civil  rights  of  citizens  of  the 
United  States.  The  privilege  for  which  they  moved,  and 
which  they  also  asked  from  the  proaecirtion,  was  not  a 
right  given  or  secured  to  them  <>r  to  any  person,  by  the 
law  of  the  state,  or  hy  any  act  of  congress,  or  by  the  four- 
teenth amendment  of  the  constitution.  It  is  a  right  to  which 
^very  colored  man  is  entitled,  thftt,  in  ^e  aeleotiou  of  jurors 
(0  pass  upon  his  life,  liberty,  or  propoctyj  there  shall, be  up 
exclusion  of  his  race  and  no  discrimination  against  them 
because  of  their  color.  But  this  is  a  different  thing  from 
the  right  which  it  is  asserted  was  denied  to  the  petitioners 
bv  the  state. eourt,  viz.,  a  right  to  have  the  jury  compos^ 
in  part  of  colored  men.  A  mixed  jury  in  a  particular  case 
is  not  essential  to  the  equal  protection  of  the  laws,  and 
the  right  to  it  is  not  given  by  any  law  of  Virginia  or  by 
any  federal  statute.  It  is  not,  therefore,  guaranteed  by  the 
fourteenth  amendment  or  within  the  purview  of  section 
64L" 

The  question  whether  any  person  of  the  Mongolian  race 
can  become  a  naturalized  citizen  of  the  United  States  is  not 
involved  in  this  case,  and  does  not,  therefore,  merit  any  dis- 
cussion. 

i.  The  evidence  in  this  case  was  very  alight  and  in  some 
respects  very  unsatisfactory.  But  we  are  not  prepared  to 
Bay  that  there  was  no  evidence  to  sustain  the  verdict  of  the 
.jury- 

The  judgment  of  the  district  court  is  affirmed. 


[No.    1,040,1 

THE  STATE  OF  NEVADA,  Respondent,  v.  AH  GONN, 
Appeli^nt. 


Apfeai.  from  the  District  Court  of,  the  Sixth  Judicial 
District,  Eureka  County. 


Alexander  Wilton,  for  Defendant 
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Opinion  of  tbe  Court— tiawley,  J. 


M.!  A.  Murphy/Aitotu^j  G^nevsil,  for  Respondefiit* 

i     By  Court,  Haw  LEY,  J.?  ,  , 

Tlie  questions  raised  by  appcllarit  are .  sufestantially  the 
same  as  were  presented  in  the -ease  of  iTAe  .Stofe  v.  Ah  Chew, 
ante,  50.      /''''''      "■'"  '''''"■'  •'  ^  -i'    :.■!...!•■ 

L^pon  the  authority  cfftMt  ca^  the  jndgment  of  tbe  dis- 
trict court  is  affirmed.  •  1     .    ; 


I   t ' 


'    ^.  I 


(No.   i,0A6.1     ,     , 

THE  STATE  OF  Is^EVAIiA;  Re^pondeot,  v.  CHIXG 

GA'NG,  Appellant.  \ 

Opium    Act — ^ale    by    PHYsiciANii. — To    tnake    a    dndfeiiae  for   the    saJe    of 
b^iirro  by  a  practicing  physician  Q^mpI^tQ,  tliQ  defeifdant  i^iust  show  that 
•  .-■•      b9:  coiiics  within  the  provisions  of  the   "^ct  to  prevent  tbe  practice    of 
medicine  and  surgery  by  unqualified  persons"    (Stat.  1875,  47.) 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
teureka  CoUntv.         ^     '        '  '    .        •   . 

Tbe  facts  appear  in  the  i  opimotL     .  . 

Alexander  TFtY^ow,;  ^nd  C.  (?.  fIuhl>GLrd^  for  Appellant. 

.3f..  A.  Murphy,  Attorney  General,  for  Respondent. 

By  the  Court,  Hawley^  J. : 

This  case  is  similar  to  that  of  The  State  v.  Ah  Chew,  ante. 
50.  The  only  question  \yhich  is  not  disposed  of  by  the  opin- 
ion in  that  case  is  as  to  the  correctness  of  the  ruling  of  the 
court  in  refusing  to  allow  the  d^endant,  who  was  a  witness 
in  bijfe  owb'  behalf,  to  ausweir  the:  question,  "Are  yon  a  prac- 
ticing physician?"  The /defendant  had  the  right  to  show, 
if  he  oouldy  that. he  was  a  legally  .practicing  physician,  and 
that' he  s6ld  the  opium  as  a  prescription.  But  in  order  to 
make  his  defense  complete  it  was  necessary  for  him  to  show 
'that  ie  (iame  within  the  provif»ion8  of  the  -^Abt  to  prevent 
the  practice  of  medicine  and  surgery  by  unqualified  per- 
sons."    (Stats.  1S75,  47;  Ex  parte  Spinney,  10  JsTev.  323.^ 

The  record  shows  that  when  th6 'Question' \v^s  asTcec!,  the 
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xpiinsel  for  the  state  objected  to  the  defeiidaut's  aoswcriiig 
;l  unless  "he  showed  a  compliance  with  the  laws  of  the 
;taie."  Wlieri  .tliii  otijectlon  'w^'i  'uiAd'e^'  we^'tbint  \i  vra-i  the 
iiiu-  of  tlie"defent{iiiit't6'8tate,"if  it  wiaa  tlie'  triitli|'  that  .he 
irc]iurieJ  to  'sfeow  a 'compliance  with  the  law'.'  Ifaving' failed 
0  maVe  any  sucli'  statement,'  and  lailecl  to  offer  any  f  iirther 
iioot,  we  are  of  opiiiion'  that  tne'eourt  ,did  Qot  err  in  siis- 
aining  the  bbjectiop. 
The  jiKlgiuont  of  the' district  court' 18  affirmed.'    '  ". 


■    ■    ■   '  ■     ■   ■'"  ■'■  i:«o.  1,083'.)  ■  '    ■     '■   ■      '■■:.■> 
■■"■■' Ex  PAB-rElXTOi:S'E,L'0ERAl'KR,'-    "; '  ' 

Ubbis  CafpuH — Fi'i^irivE  fko^j  J(<»TicE.-pTo  hold  a  fiisilivc  from  Justice 
tn  awult  llie  Wiiuialiion'of  tli^  goViTDor  of  ntioclier  Bfate,  ftmuSl  affli-m- 
lIlit'lT  ipp«l'-ft«in  Ibe  doapltrlnt'UleAbettfraitUe^eriitlVilfllng  natiktvite 
la  ibb)  sEatp,:  ,  li  tbaC^n  <t'M*  IW  ^bteOi ^(>^0i.U|«4  la.ths  atbay  aUtc. 
'^.  Tliat  ,tbe  acoUBed  lua  Lnd,  chsigeil  la  tliai  gl;nte  wUh  the  cummlssloD 
or  sn'^li  crime.  'ft.Tliat  Up  has  acd  tWnn  JiisllcP,  ond  la' wKLiln  this  MntP. 
II  0«hip;'ll..r2««-22Ml)"'l    ■■■':      .■■■■■■i.-nv 

JEU— PBOPEilY    IiRl]I.'GHT    INTO    TH|e    SI+TIVt^TO  ;bOW; ,»;  ,<U((MTP    tvfm- f^ 

ilrf.  uiWD  thy  at-<JUtid  t^at  \l\e  uioiuy  takyii  liy  bim,  Id  com  mitt  lug  ■ 
rol,be-tj,  waa  bViiiiKlit  Into  tW  suue',' titers' miiHt' 6^  ■  coinplnJtKcM'n'rginB 
Mm  ««b  t>ilil'atr«nw«ttb*IMtUPi:r'1U  HM  ^laUriilage  U'tM  ItalitV.::    ' 

HABBas-o^FCS  befoiethe  Su^reaie.Gotuit.L    <  .,         >  :'. 
Tlie  %t*  aufficiewtly  f^pftac  jfl  tli^  opiniop.  ,  ; 

i.  C.  .Fi/is,  for  Petitioner.       j,  ,,  ^ Iili    ,.   ,     .       ■■    , 

a.  F;' Bariiriei' District'  Attorney  of  brinsbj'  CointyJ  for 


By  the  Conrt,  Hawlet,  J. : 

Jfl  order  to  hold  a  fugitiy^iro^  jusl^^  ftw^it  ^^  rf^ma- 
ion  of  lie' goy^rnpr;  ot  1' anotoer ,  st'ate^  at  must  aiErii:uitive- 
f  appear  from  the  ci.'m'plaint  filed  'before  tlic  committing 
jagistr^yte,  ij»,.this , sta^,:  ,,,!.. ..^Ik^t  %.,*''iH*^,jh^..l'Wfl.,pt>fn- 
litted  in.l!ber:<rtheP"^artew"  2,..Tbati  Ui8.'aoaiiaed.  lias/ been 
b-gT'd'iil'fliat'sta't*  i»?th'-the  toiViniiKHort' tff /^noh  Grime. 
,  That' he  has' fle^  fro'm"  j'iistice 'ah'd  'is  'wntiiii  tliis  state. 


«4  Iowa  M.  Co.  v.  Bonanza.  M.  Co.        [Sup.  Cl 

Poluti  decided. 

{Criminal  Pr.  Act,  seca.  651-653;  1  Comp.  L.,  227& 
2286.) 

Tbe  complaiot  upon  which  petitioner  was  arrested  at 
eused  bim  of  having  committed, the  crime  of  rohbery  in  A 
pine  county,  California^  on  the  twenty-eighth  of  Februarj 
1881.  The  commitment,  recites  tie  same  facts,  Neithe 
the  complaint,  warrant  of  arrest,  nor  commitment  avers  ths 
he  is  charged  with  such  crime  in  the  state  of  C^lifomii 
The  proceedings  in  so  far  as  they  are  based  upon  the  pn 
visions  of  the  criminal  practice  act  relating  to  fugitives  froi 
justice  are  entirely  null-and  void.  (Maiter  of  Edwin  flej 
ward,  1  Sandf.  701;  Matter  of  Leland,  7  Abb.  (N.  S.)  64 
Matter  of  Butter.  Id.  68;  State  v.  Bufford,  28  Iowa,  391 
ExpaHe  White,  49  Cal.  433.) 

It  is,  liowever,  claimed  that  petitioner  should  be  held  t 
await  tbe  requisition  of  the  governor  of  tbe  state  of  Califoi 
nia  under  the  provisions  of  section  67  of  tbe  act  concemin 
crimes  and  punishments  (1  Comp.  L.  2373),  because,  ii 
claimed  by  tbe  prosecution,  the  money  taken  by  petitionc 
was  by  him  bnmght  into  this  state. 

It  would  be  necessary,  in  order  to  authorize  the  magi! 
trate  to  commit  petitioner  under  this  provision  of  the  statutt 
to  have  a  complaint  filed  setting  forth  tbe  offense  substai 
tially  in  the  language  of  Che  statute.  Upon  this  point  it  i 
proper  for  us  to  state  that  we  have  examined  the  testimon 
taken  before  the  committing  magistrate,  and  that,  in  ou 
opinion,  it  is  not  sufBcient  to  warrant  the  detention  of  th 
petitioner  upon  this  ground. 

The  petitioner  ipitst  be  discharged  from  custodj.  It  i 
80  ordered. 
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THE  IOWA  MINING  COMPANY,  Appellant,  v.  TH] 
BONANZA  MINING  COMPANY,  Respondent. 

DiamBSAL  or  Action  roi  Failobb  to  Pboscctm — Waan  Kishts  ak 
Waitid  bt  PiuNa  k.  DiMUBBaa  and  Akiwi*. — Plaintiff,  In  an  Ktta 
to  drternilile  the  quelUon  ot  tb*  right  ot  poneMlon  to  certain  mlnln 
ground  lor  whlcb  the  dotendaot  bad  applied  for  il  patent  failed  to  pm 
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(cute  lU  lult  wltb  naaonable  diligence,  by  dela;  [a  wrrlDg  tbe  Bammann. 
Detcnduit  made  no  moMoo  to  dlimlaB  the  esse  until  after  senlce  oT 
•unaiKii,  man  afWr  U  bad  apycand  In  ch*  action,  bj  attois^g,  and  SIM 
a  demarreT  and  an  aniwar  to  plalntlff'a  complaint :  Held,  that,  b;  rala- 
ln(  the  tatnea  of  Uw  and  fact,  tbe  defendant  waived  ita  rlgbt  to  aove 
for  a  diamlaaal  of  tbe  action  upon  the  ground  that  tbe  lummoni  bad  not 
tKtn  wired  wlUito  a  rMMnabk  tlue. 
UK— WUTia  or  THi  WuvBB  to  Dismaa.—When  defendant  moTcd  to. 
dlsmlu  the  caae,  tbe  plaintiff  coDeeated  to  ■  bearing  of  tbe  motion  upon 
Ita  merit! :  Beld,  that  iriBlntllt  bj  not  moving  to  dlamlis  the  defendanfa 
metlon,  valivd  tbe  tnegnliLrttlaa  and  watnr  of  defeodanl. 

Appeal  frmn  the  .District  Court  of  the  Firat  Jutiioial 
)i5trict,  Storey  Coimtj. 

The  facts  appear  in  the  opioion. 

Eltiolt  and  Thomas,  tot  Appellant ; 

I.  Even  though  the  court  should  be  of  the  opinion  that 
lere  has  been  a  want  of  dili^nce  on  the  part  of  appeUaat , 
1  the  prosecution  of  this  action,  Vet  now  that  it  is  *t  issne  . 
1  the  merits,  on  the  calendar  and  ready  to  be  set  for  trial, 
le  respondent  having  neglected  to  niake  its  motion  to  die- 
liss  before  it  appeu-ed  in  tbe  action  and  before  it  was  «t 
sue,  the  court  will  say  that  it  ia  too  late  now  to  entertain 
ich  motion,  and  that  tbe  caee  should  now  go  on  and  be 
ied  on  ita  merits.  No  suit  to  determine  tbe  question  of 
tie  to  mining  rgrOund,  after  it  is  et  issue,  should  be  dis- 
issed  upon -a  mere  technicality  like  that  presented  in  this 
ise.    Indeed,  it  should  not  be  dismissed  at  all,  where  it  is 

issue  before  the  motion  is  made,  and  "where  the  plaintiff 
ready  and  deeireg  16  have  it  tried  on  its  merits.  A  con- , 
usive  reply  to  such  a  motion  as  this  is:  "The  case  is  at 
itie  and  the  plaintiff  is  ready  and  desires  to  go  on  with  the 
ial  OD  the  merits  of  tbe  case."  (Reynolds  v.  Page,  35  Cal. . 
11-302 ;  Grigshy  v.  Napa  Co..  36  Id.  589 ;  Eldridge  v.  Kay, 
>  Id.  49.) 

II.  There  it  no,  law  requiring  the  ■  Bummons   and  com- 
aint  to  be  served  within  any  specific  time  after  commencing   , 
e  action.     After  a  defendant  has  been  properly  served 
ith  a  summons  and  certified  copy  of  the  complaint  in  an 
tion,  it  is  incompetent  for  him  to  obiect  that  he  was  not 

NeT.  ToU  Xvi.— B. 
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that  the  action  be  dismissed  for  want  of  prosecution  with 
reasonable  diligence  by  plaintiff;  that  plaintiff  take  nothing 
thereby,  and  that  defendant  have  and  recover  of  plaintiff  its 
costs,  taxed  at  twenty-one  dollars  and  five  cents." 

On  the  fourth  day  of  November,  judgment  was  entered 
accordingly.  This  appeal  is  taken  from  the  judgment,  from 
an  order  denying  the  motion  for  a  new  trial,  and  from 
the  order  of  dismissal.  Appellant's  third  assignment  of 
error  is  as  follows:  "Insufficiency  of  evidence  to  justify  the 
decision  and  judgment  of  the  courts  in  this:  that  said  mo- 
tion to  dismiss  for  want  of  prosecution,  with  reasonable 
diligence,  was  not  made  until  service  of  the  summons  in  the 
action  was  had  on  the  defendant,  and  a  demurrer  and  an 
answer  filed  by  the  defendant  therein.  This  action  was  at 
issue,  on  the  calendar,  and  ready  to  be  set  for  trial  on  the 
merits,  before  the  motion  to  dismiss  for  want  of  reasonable 
diligence  in  the  prosecution  was  made." 

The  question  first  presented  for  our  consideration,  then, 
is   this:    Conceding  that   appellant  did   not   prosecute    the 
action   with   reasonable   diligence,    as   required    by   section 
2326,  Rev.  Stats.  U.  S.,  and  that  the  action  ought  to  have 
been  dismissed,  if  respondent  had  taken  the  proper   steps 
therefor  before  demurring  and  answering,  was  it  error    to 
enter  a  judgment  of  dismissal  under  the  circumstances   de- 
tailed above  ?     By  raising  issues  of  law  or  fact,  or  both, 
did  respondent  waive  its  right  to  move  for  a  dismissal   of 
the   action?     Kespondent  claimed  the  m,ining  ground    de- 
scribed in  the  complaint  adversely  to  appellant,  and  under 
the  statute  above  referred  to  it  was  required,  "within  thirty 
days  after  filing  its  adverse  claim,  to  commence  prooeedin^ 
in  a  court  of  competent  jurisdiction  to  determine  the  ques- 
tion of  the  right  of  possession,  and  prosecute  the  same  with 
reasonable  diligence  to  final  judgment."     The  same  section 
also  provided  that  "a  failure  so  to  do  shall  be  a  waiver  of 
his  adverse  claim." 

The  court  below  held  that  the  action  had  not  been  pros- 
ecuted with  reasonable  diligence,  and,  consequently,  that 
the  adverse  claim  had  been  waived.  But  did  not  respond- 
ent, by  its  action,  waive  appellant's  waiver  ? 
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Section  333  of  the  civil  practice  act  provides  that,  if  the 
appellant  shall  omit  to  make  a  statement  within  twenty  days 
aftPr  the  entry  of  judgment,  he  shall  be  deemed  to  have 
waived  bis  right  thereto.  It  Can  not  be  doubted  under  that 
statute,  that  a  failure  to  make  a  sthtement  on  appeal  within 
the  time  limited  is  as  much  a  waiver  of  the  right  to  make 
such  statement  at  any  time  as,  under  the  United  States 
statute,  a  failure  16  prosecute  this  actioii  with  reasonable 
diligence  was  a  waiver  of  appellant's  adverse  claim. 

Jn  Johnson  v,  We?fe,  Fargo  &  Co.,  6  Nev.  338,  there  was  a 
statement  on  motion  for  new  trial,  and  the  appeal  was 
taken  from  an  order  denying  that  motion  and  from  the  judg- 
ment There  was,  in  addition,  a  stipulation  to  this  effect: 
"It  is  stipulated  in  the  above  action  that  the  statement  ob 
motion  for  new  trial  herein,  as  on  file  and  settled,  shall  be 
also  the  statement  on  appeal,  and  may  be  used  and  referred 
to  with  like  effect  as  if  the  same  had  been  duly  filed  and 
settled  as  a  statement  on  appeal  herein."  The  stipulation 
was  not  made  until  twent'tf-fouT  days  after  the  order  denying 
the  motion  for  new  trial,  and  the  respondent  objected  to  a 
consideration  of  the  atatement,  becanse  "no  statement  on 
appeal  was  filed  or  served  within  twenty  days  after  the  mo- 
lion  for  new  trial  was  overruled;"  citing  section  382  of  the 
civil  practice  act,  which  provides  that,  "when  the  party  who 
has  the  right  to  appeal  wishes  a  statement  of  the  case  to  be 
annexed  to  the  record  of  the  judgment  or  order,  he  shall, 
within  twenty  days  after  the  entry  of  such  judgment  or 
order,  prepare  such  statement" 

Inasmuch  as  the  appeal  had  been  taken  from  the  order 
denying  the  motion  for  new  trial,  as  well  as  from  the  judg- 
mpnt,  the  court  held  that,  under  section  197,  the  statement 
on  motion  for  new  trial  might  be  nsed  and  treated  fts  a  state- 
ment on  appeal.  But  the  court  gave  an  additional  reason 
why,  in  that  case,  the  statement  might  be  considered  as  a 
statement  on  appeal,  as  follows: 

"If,  however,'  there  was  any  necessity  for  considering  the 
Etatement  in  the  reco*d  as  a  statement  on  appeal,  distinct 
from  its  statutory  office  as  a  Statement  on  new  trial,  the  stip- 
ulation would  allow  it;  for,  altbou^  by  failure  to  make  the 
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statement  ■within  twentj  days  after  the  entry  of  the  ji 
nient,  appellant  -would,  in.  lie  absence  of  any  agreemen 
the  contrary,  be  held  to  have  waived  the  same  (Stat.  If 
Bee.  333,  p.  248),  yet  such  waiver  could  be  waived  by 
opposite  party  in  any  case;  and  has  been  so  here,  if  tl 
ie  any  meaning  or  force  in  language." 

The  doctrine  announced  by  the  court  in  that  case,  in  i 
aJdering  the  effect  of  the  stipulation  alone,  without  the 
of  the  statute  (section  1Q7),  applies  with  great  force  h 
There  the  respondent  did  uot  agree  to  waive  the  lachet 
appellant,  or  what  would  have  been  such  without  sec' 
197  of  the  practice  act,  but  he  did  agree  to  what  was  ini 
sistent  with  the  idea  that  he  desired,  or  proposed,  to  I 
advantage  of  them.  In  the  absence  of  section  197, 
eoutt  say  he  might  have  treated  appellant's  failure  to 
and  serve  statement  within,  twenty  days  as  a  waiver  of 
right  to  do  so  at  alL  But  instead  of.  proceeding  thus, 
agreed  that  the  statement  filed  at  the  time  stated  should 
the  statement  on  appeal,  and  might  be  used  as  such, 
other  words,  he  waived  the  irregularity  complained  of, 
mitting  it  to  be  such.  In  this  case,  if  without  saving 
right  to  move  for  a  dismi^al,  respondent  had  agreed 
writing  that  the  cauee  should  be  tried  according  to  the  n 
and  practice  of  the  court  upon  such  issues. of  law  and  f 
or  either,  as  it  might  raise,  there  would  have  been  a  wai 
of  all  prior  delay  on  the  part  of  appellant, in  making  servi 
and  we  are  of  opinion  that  filing  and  serving  its  general 
murrer  on  the  eleventh  of  September,  three  days  before 
eitpiration  of  the  time  allowed  by  law  for  appearing 
otherwise  proceeding  in  the  action,  and  subsequently  ans^ 
ing,  as  before  stated,  before  moving  or  giving  any  legal  no 
of  motion  to  dismiss,  also  constituted  a  waiver  of  delay 
the  prosecution  of  the  action.  When  the  general  demui 
vas  filed  and  served  there  was  no  attranpt  to  preserve 
right  to  move  a  dismissal,  and  all  that  was  ever  done  bei 
answering  was  this :  On  the  thirteenth  of  September,  two  d 
after  the  d^nuner  had  been  filed  and  a^-ved,  the  attorn 
of  respondent  gave  appellant's  attorneys  verbal  notice  in  o] 
court  that  respondent  would  move  to  dismiss  the  action 
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stated ;  and  oa  thB  same  day  the  demurrer  was 
wn  f ooTteeu '  da;e  «rere  granted  io  wbichto  aaewer, 
T6  WW  given  respondent  to  move   to  di^miaa.     Jn 

to  the  verbal  notice  in  open  oourt,  it  is  eoou^  to 
.  Xliat  it  came. too  Iste,  being  two  days  after  the 
id  serving  of  tbe  demjicrer ;  2.  It  was  a  case,  where- 
en  xtotice  was  repaired  and  verbal  notice'  wjis  nuga- 
Civ.  Pr.  Act,  sees.  491  el  eeq.;. Pratt  v.  Rice.  7  Nev. 

n  certain  ciroumstanees,  nothing  to  the  contrary  ap- 
we  might  presume,  in  support  of  the  judgment,  that 
tica  was  expreesly  waived  when,  the  verbal  notice 
ai  in  open  court;  but  here  it  is  evident  that  there 
such  waiver,  because,  subaoquently,  legal  notice  was 
aoeordance  with  an  order  of  the  co^rt  short^ciiDg  the 
refor. 

i  iitae  of  the  notice'  given  in  court  respondent  did  not 
ien  it  would  nudce  it»  motion,  and  the  time  had  not 
ortened.  Such  'beiitg  the  case,,  respondent  could 
I  given  notice  of  any  definite  time  when  the  motion 
e  made.;  and,  as  we  imderstand  the  facts  to  be,  the 
as  to  the  eSeet  simply,  that  respondent  at  some  sub- 
date  woidd  move  to  distniaa.  Although  given  in 
lEt,  that  notice,  without  a  auSciraUi  waiver  of  writ- 
je,  was  of  no  more  consequence  than  it  wonld.have 
given  upon  the  pafalie  streets.  It  was  purely  gra- 
and  neither  bound  nor  affected  either  party, 
is  nothing  before  us  to  ^ow  that  appellant  waived 
notice  of  motion  to  diamisa,  and  if  such,  was  tlie 
is  incumbent  nptta  respondent  to  ahow  it  by  the 

iitev.  White,  9  Nev.  25,  vespondent  moved  this  oourt 
i  lhe'«tatament,' etc.,  from  the  tranat^pt,  on  tJie 
that  theve  was  no  authentication  of  identification, 
ellant  replied  theit  ,tbe  objection  came  too,  late ;  that 
tg  to  call  the  attedtiou  of  the  court  below!  to  the  de- 
Etplained ,«{,  :and  arguing  the  motion  for  new  trial 
qerite,  r^^ndent  waived  her  ijbjeption.  ,  Quoting 
pting  the  language  of  the  ccfurt:  in  McWilUav^s  v. 


72  Iowa  M.  Co.  v.  Bonanza  M.  Oo.       [J 

Opinion  of  tbe  Coart — Leooard,  C.J. 

Hirgchman,  5  Nev.  265,  the  court  said:  "The  only 
then,  upon  irhich  it  caa  be  claimed  that  this  objec 
not  be  raised  in  this  court  ia,  that  it  was  -waived  by 
pellant  in  the  court  below.  There  is,  however,  noi 
the  record  before  us  to  warrant  the  couolusion  tha 
■  waived.'  For  aught  that  appears  here,  the  object 
made  at  the  proper  time.  It  will  not  be  claimed  t. 
incumbent  on  the  appellant  here  to  show  that  be 
waive  the  objection.  It  is  always  tbe  duty  o£  th( 
wishing  to  avoid  the  consequence  of  error  in  legal 
ings,  upon  the  ground  of  waiver  by  the  opposite  f 
show  BUch  waiver,  and  not  upon  the  person  insistii 
to  establish  the  negative."  So,  in  this  case,  conoed 
it  was  etror  to  dismiss  the  action,  unless  the  Tight 
therefor  was  hi  some  manner  saved  hy  responden 
filing  and  serving  its  answer,  we  think  it  ineumbe 
respondent  to  show  that  written  notice  waa  waived 
pellant,  before  it  can  claim  the  b^iefit  of  the  verbe 
given  in  open  court,  as  a  saving  act. 

As  before  stated,  after  the  demurrer  was  withdraw 
for  answering  was  given,  and  leave  to  move  to  dismii 
ed,  but  nO  specified  time  in  which  to  make  the  mot 
stated;  and  if  it  is  true,  that  respondent  should  hai 
notice  of  its  inteuded  motion  before  filing  its  answe 
some  other  manner  saved  its  right  to  so  move,  befor« 
ing,  it  is  fair  to  presume  that  t^e  court  expected  it  n 
so  when  additional  time  for  answering  was  given. 

Again,  if,  after  demurring,  respondent  had  the 
ibove  foi*  dismissal  there  was  no  reason  for  obtainii 
of  the  court  to  do  so,  for  the  right  was  absolute  wit 
order  of  the  court,  and  getting  leave  did  not  resi 
ri^t,  if  that  had  once  been  waived  by  demurring; 
there  had  been  no  waiver,  the  granting  of  leave'Aeitl 
respondent  any  additional  rights,  nor  excu883  it  for 
ing  before  moving  to  dismiss,  br  in  somei  mtufner  sai 
right  to  do  so  thereafter.  In  other  words;  Wist^erin 
spondent  did,  was  a  complete  waiver  of  previous  ylela; 
same  act  would  have  been  so,  had  h«  leave  to  mov 
dismissal  been  granted. 
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nsel  for  respondent  a«j  it  was  neoemary  to  fil«  an 
r  before  moyiag  to  dismiss,  "in  order  to  sbow  that 
was  a  meritorioiu  defenso  to  the  action,  and  that  it 
poD  the  answer,  as  well  as  upon  the  affidavits  and 
testinum;,  that  the  motion  wa&  gitrnted."  Counsel 
rtainly  in  error.  Under  the  statute,  if  appellant  did 
Dseonte  tiie  action  with  reasonable  diligence,  It  wsived 
rerse  claini>  emd  upon  showing  unreasonable  deity, 
dent  was  entitled  to  a  dismissal  without  the  slightest 
ion  or  proof  of  title  or  right  of  posseesicai  in  itsplf. 
lellaot  by  its  laches  had  waired  its  adverse  claim,  it 
)  ri^bt  to  maintain  the  action,  evea  though  respondr 
I  not  have  the  right  of  pessession.  : 

jrding  to  the  rules  of  practice  of  thai  <mtrt  helow, 
he  answer  was  filed,  it  was  the  privilege, of  appellant 
e  the  cause  set  for  trial  on  the  eixtb  dayuof  Ootober, 
for  some  day  during  the  October  term.  Reeppudent 
liat  fact  when  it  answered,  and,  we  think,  by  ausw^r- 
I  well  as  demurring,  without  necessity,  it  .aoaaented 
le  cause  might  be  tried  upon  the  iBsuea  of  law  uid 
lereby  raised,  in  aocordauce  with  the  riUe&  and  prac- 
the  court. 

lurring  and  answering  were  tantamount  to  saying  to 
irt  and  appellant  that  it  wa»  ready  and  willing  tq  try 
ssnes,  sad  that  it  did  not  desire  to  take  advantage  o£ 
egularity  subsequently  made  the  ground  of  a  motion 
nisB.  They  were  challenges  to  trial  notwithstanding 
ay.  The  irregularity  was  waived,  "An  irregularity; 
3  in  the  doing  of  some  act  at  an  unreasonable  time, 
tn  improper  manner,  as  in  omitting  to. do  something 
necessary  for  the  due  and  orderly  oooduct  of  the 
It  may,  therefore,  properly  be  defined  to  be  a  want 
erence  to  some ,  prescribed  rule  or  mode  of  proceed- 
d  may  arise  in  every  stage  of  an  aption,  from  the  ser- 
the  summons  to  Uie  entry  of  satisfaction  after  judg- 
nd  execution.  There  is  a  marked,  and  in  many  re- 
important  '  and;  substantial  distinction,  between  de- 
n  practical  proceedings,  which  constitute  mere  ir- 
ities,  or  such  as  render  the  proceeding  a  total  nullity 
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and  altogether  void.  Where  the  prooeediiig  adopted 
prescribed  by  the  practice  of  the  couct,  and  the  € 
merely  in  the  manner  of  conducting  it,  such  an  e 
an  irregularity,  and  may  be  waived  by  the  laches  oi 
quent  acts  of  the  opposite  party;  biit  where  the  pro> 
is  altogether  unwarranted,  totally  dissimilar  to.that 
the  law  authorizes,  then  the  proceeding  is  a  nullit 
can  not  be  made  regular  by  any  act  «i  either  part,^ 
Waite's  Prac.  629.)  The  failure  to  prosecute  this 
with  reasonable  diligence  consieted  entirely  in  an 
rantable  delay  in  obtaining  service  upon  respoudeu 
being  such,  it  was,  we  think,  only  an  irregularity 
time  of  proceeding.  If  the  statute  provided  ,tha.t 
mons  should  be  Served  withi^i  one  month  or  one  yea 
iBsuanoe,  and  that  a  failure  to  ihake  such  service  eh<, 
deemed  a  waiveT  of  the  claim  set  up  in  the  complaint, 
thereafter  would  be  irregular,  but  nothing  more; 
seasonably  aomght,  relief  cbuld  be  h&d;  but  should 
fendant  appear  generally. aad  answer  the  allgatioos 
complaint,  without  any  reservation  of  bis  rigbt  to  n 
diamiss,  such  aetiou  would  undoubtedly  be  a  waiver, 
would  thereafter  seek  in  vain  to  take  advantage  of 
r^ularity. 

Filing  as  answer  under  stich  oircuni8tance&,'  wo 
taking  a  step  in  the  cause,  which  from  its  natitre,  wo 
sume  the  propriety  of  trying :  instead  of  dismissing 
would  be  a  waiver  4f  any  objections  to  going  to  Iris 
the  issues  raised. 

If,  without  service  of  summons,  respomdent  had  ap 
and  answered,  denying  alL  the  material  ^Uegstioua 
complaint,  and  after  so  doing  had  moved  todisnuss 
dan  be  no  doubt  that  the  motion  would  have  .been  tc 
Its  answer  would  have  been  a  notice,  voluntarilygii 
a  willingness  to  proceed'  with  the  trial.  Ws  ttre  at 
that  the  sftmp  result  fdllows  from  d^ntirriiag;aQd  uist 
as  was  done  ia  this  caSe.  .      ..r  i 

The  following  authorities  sustain  tlia:^coiidtisioB  i 
at  upon  this  branch  of  the  case:  Peananv.  Xmt'lings.i: 
77,  wherein  Ixird  Kenyon  said:  "It  is  thS  nniveraal  p 
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e  court,  that  where  there  has  been  an  insularity,  if 
arty  overlook  it  and  take  subsequent  steps  in  the  cause, 
n  not  afterwards  revert  back  to  the  irregularity  and 
E  to  it."  See,  also,  D'Argeni  v.  Vvvant,  Id.  S30 ;  Mayor 
.  Lyons,  24  How.  Pr;  ^82;  Hitjley  v.  Lanl  et  d.,  3 
612;  Buel  v.  D&wey,  22  How.  Pr.  344;  Warren  v. 
I,  37  N.  H.  343;  Dale  v.  Badclijfe.  2.".  Barb.  334;  Bar- 
Hubbard,  3  Code  E.  171 ;  Baker  t.  Curtiss,  1  How.  Pr. 
Belt  V.  BUclcburn.,  28  Md.  240;  Crull  et  al.  t.  Keener, 
I.  66;  Fryee  V.  Security  Im.  Co..  S9  Wis.  274;  Upper 
Trans.  Co..  v.  Whittaker.  16  Id.  222;  4  Wage's  i'rac. 

t  although  we  are  satisfied  that  it  would  have  been 
to  dismiss  the  action  had  appellant  protected  its  legal 
.  after  respondent's  waiver  of  the  delay  in  the  service 
nmona,  w?  are  here  met  by  another  fact  which  jii^lifipfi 
der  and  judgment  of  the  court. 

9  record'  shows  that  respondent;  notwithstanding  its 
r  before  the  case  was  set  for  trial,  did  move  to  dis- 
jy  filing  and  serving  upon  appellant's  attorneys  written 
of  such  motion.  Service  •oi  the  notice  witli  affida- 
tlached  was  duly  acknowle:iged.  They  were  re;'ei%ed 
lit  objection,  and  so  far  as  the  record  shows,  they  were 
ed  by  appellant's  attorneys. 

;  motion  wa^  beard  on  the  eighteenth  of  October,  1870. 
itifE  and  defendant  appearing  in  open  court'  and  lin- 
ing themsehes  ready  for  said  hearing."     No  appliea- 

0  dismiss  the  motion^  because  it  came  too  late  or  for 
reason,   was   made.    .  Respondent,   without   objection, 

1  and  read  in  evidence  affidavits  and  documentary 
ice  in  support  of  the  motion,  arid  appellant  did  the 
in  opposition  thereto.  The  motion  was  argncd  by 
;1  on  both  sides  and  submitted  to  the  court  for  its  do- 
,  Upon  these  facts,  the  principles  enunciated  in  the 
lart  of  this  opinion  are  equally  applicable  here.  Al- 
ii respondent  had  waived  the  delay  in  serving  the 
ons,  still  the  fact  existed  after  as  well  as  before  de- 
ng  and  answering,  that  the  summons  was  not  served 
long  after  its  issuance,  and  that  the  action  had  not 
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writ  of  certiorari,  e^icept  in  civil  cases.  Ths  grant  of 
er  to  this  court,  found  in  the  eonstitution,  relates  to  this 
edy  as  it  was  at  common  law.  At  common  law  its  of- 
was  to  correct  errors.  (Bac  Abr,,  Title  Certiorari 
^kstone,  book  4,  320,  321 ;  People  v.  Turner,  1  CaL  152 
I  V.  Young,  i  Otto,  259 ;  Hyden  v.  Siaie,  40  Ga.  476 
iam.  V.  Siaie,  32  Id.  Ill ;  Peiers  r.  Slate.  9  Id.  109.) 

'.  A.  Murphy,  Attorney  General,  for  Respondeat. 

y  the  Court,  Hawiet,  J, : 

elator  contends  that  the  district  court  exceeded  its  juria- 
on  in  rendering  the  following  judgment :  "Defendant, 
.  Quinn,  having  been  duly  convicted  of  the  crime  of  an 
tilt,  it  ia  hereby  ordered,  adjudged,  and  decreed  that 
said  J.  J.  Quinn  do  pay  a  fine  of  five  hundred  dollars, 
coin,  and  costs  of  this  action,  amounting  to  three  hun- 
dollare  and  fifty  cents,  making  in  all  eight  hundred 
trs  and  fifty  cents,  gold  coin;  and  it  is  further  ordered 
the  defendant  be  ctmfined  in  the  common  jail  of  Washoe 
ty,  Nevada,  one  day  for  each  two  dollars  of  said  fine, 
ing  as  the  whole,  or  any  part  thereof,  Khali  remain  un- 

rom  the  views  We  entertain  of  this  case,  it  is  unne<^s- 
to  decide  the  question,  argued  by  relator's  counsel, 
her  the  amendment  to  section  1  of  the  act  in  relation 
les  (Stat.  1867  44),  as  made  in  the  amended  act  (Stat. 
I,  96),  is  imconstitutional  or  not.  There  are  other  sec- 
1  of  the  statute,  against  which  no  objections  have  been 
d,  that  gave  the  court  authority  to  render  the  judgment, 
ion  46  of  the  act  concerning  crimes  and  punishments  (1 
p.  L.  -2352),  authorized  the  imposition  of  the  fine,  and 
on  674  of  the  criminal  practice  act  (1  Id.  2299),  author- 
the  judgment  for  costs.  The  imprisonment  of  -relator 
ily  for  the  fine.  He  could  not  be  imprisoned  for  the 
.  (Const.,  art.  1,  sec.  14;  Thompson  v.  State,  16  Ind. 
)  The  judgment  for  costs  can  only  he  enforced  and 
cted  in  tlie  same  maimer  "as  costs  in  civil  cases,"  that  is, 
Eecution. 
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sec.  1 1 ;  Dominges  v.  State,-  7  S.  &  M.  475 ;  1  Biah.  ( 
.2d  eA,  sees.,  1092-10&3 ;  1  Nev.  27;  25  Oal.  400.) 

IV.  There  was  no. sufficient  proof  that  the  witness 
amined  in  the  presence  of  the  defendant.  (3  Gre 
sec.  11 ;  1  Bish.  Cr.  Pro:  sec.  1098 ;  Crim.  Pr.  Act,  st 

V.  There  is  no  evidence  that  the  magistrate  req 
the  witness,  Mercer,  any  surety  for  hia  appearance  l 
at  the  trial  of  the  cause.'  The  intention  of  the  Btati 
to  compel  the  attendance  of  the  witness  at  the  trii 
defendant,  bad  a  right  to  presume  that  the  magistral 
perfwm  hia  duty  and  ohey  the  plain  mandate  of  tbi 

VI.  There  was  no  sufficient  evidence  that  the  witi 
absent  from  the  Btat£  at  the  time  of  the  trial,  to  juf 
court  in  admitting  the  evidence. 

VII.  There  was  an  absolute  failure  of  proof  to  si 
the  case,  entered  by  defendant,  was  the  property 
Central  Pacific  railroad  company.  And  ti»e  court 
have  given  the  instruction  asked  by  the  defendant, 
fused  by  the  court.  (29  Cal.  257 ;  28  Ind.  ^21 ;  6  Ni 
12  Id.  601 ;  2  Bish.  Cr.  Pro.,  sec.  137 ;  48  CaL  551.) 

M.  A.  Murphy,  Attorney  General,  for  Bespondent: 

I.  The  deposition  was  properly  admitted.  (1  C< 
1779-1799.) 

II.  The  testimony  of  Lane  was  sufficient  to  sat 
court  that  the  witness  Mercer  was  without  the  state. 
Com.  L.,  vol.  3 ;  2  and  3  Stark.  N.  P.  379,  star  not 
209;  1  Greenl.  Ev.,  sec.  163.) 

By  the  Court,  Leohabd,  C.  J, : 

Appellant  was  convicted  of  the  crime  of  burglary  i 
ing,  at  Elko,  a  smoking-car  of  the  Central  Pacific  : 
eoinp)iny,  attached  to  an  eaatern-bound  <  train  of  sa 
pany,  with  intent  to  commit  petty  lanieny  by  burgli 
and  feloniouaiy  taking,  stealing,  and  carrying  away  <« 
coat,  togtiher  with  certain  articles  in  the  pockets 
the  property  of  one  A.  W.  Mercer,  and  .of  the  v 
twenty-five  dollars.  '  He  ai^teftls  from  the  judgment. 


JaiL  1881.]      'StAtE  OF*NftTjsa>A  t;.  Pabkejb. 


81 


dptnUm  of  Hie  Court — Leonard, 'C-X 


1.  A  certifi<^ate  ofthe  articles  of  incibrporation  of  ?ai(l 
Central  Pacific  railroad  company  was  offered  in  evidence 
and  admitted,  to  prove  its  corporate  existence,  but  it  was^ 
not  read  'or  exhibJted  to  the  jury;  and  it  is  claimed  that, 
until  read  to  the  jury,  there  was  no  "evidence  upon  which 
they  could  act,  that  ihe  company  was  iricorporated  as  charged 
in  the  indictment"; 

There  is  no  complain^  nor  was  it  objected  at  the  trial, 
that  the  certificate  was  not  what'  it  purported  to  be,  or  that 
it  was  inc^mipetent  Evidence  of  the  fact  sought  to  be  proved 
thei^eby.  It  was  admitted  without  objection.  From  its  ad- 
mission nndbr  such  circumstances,  lite  •  jury  had  a  right 
to  presume  the  instzrument  was  what  it  purported  to  be— ^ 
proof  of  the  incorporation  of  the  •  Central  Pacific  railroad 
company.  Confessedly,  then,  there  was  ample  evidence  ad- 
mitted upon  this  point  to  support  the  verdict  and  judgment,, 
and  there  is  none  against  it.  We  must,  therefore,  consider 
it  as  established  that  the  company  was,  in  fact  and  in  law,  » 
corporation. 

Conceding,  then,  for  the  sake  of  the  argument,  that  the 
certificate  should  have  been  read  to  the  jury,  still,  the  fail- 
ure to  do  so,  does  not  justify  us  in  disturbing  a  judgment, 
which,  upon  this  point,  is  fully  supported  by  the  facts.  If 
there  was  an  error  it  was  one  without  prejudice  to  the  de- 
fendant. If  the  certificate  had  been  read,  the  verdict,  so* 
far  as  this  question  is  concerned,  ought  to  have  been  what 
it  was. 

2.'  There  was  sufficient  evidence  that  the  car  was  the 
property  of  the  Central  Pacific  Eailroad  Company,  as  al- 
leged in  the- indictment;  It  was  upon  the  track  of  that 
company,  attached  to  its  eastern-bound  train,  and  in  its 
possession,  occupancy,  and  control.  Su6h  being  the  facts, 
the  ownership  was  properly  laid  in  the  Central  Pacific  Com- 
pany, although  the  legal  title  was  ih  another,  which  fact, 
however,  from  the  testittiony  of  Mr.*  Coddington;  is  flt  least 
improbable,  although;  on  drbss-eKamination,  he  was  unable 
to  testify  pos5tJveIyon  the  subj^t^'upen  his  oKvh  knowledge. 
(2  Bish.  Crim.  Proeed:,  sec  138;  MarJcham  v.  The  Stale,  i 
Ga,62.')'  -'  '•"■ ^         ■      •: 
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3.  At  the  trial,- ft. ji^^positiqn  of,  said  A,,W.  i^ei^cer,  ttikt 
ftppelJEmt's  preliminary  83^ nuna,tloii,  ^70$  ofEejr^d.Bi&d  &ii 
ted  in  evidence,  against  the  .olg'ectiops  of  his  ftttopney, 
now  insists  thaf  snch,  admission,  waa.errftr  {for  m&07  teai 
That  ilercer's  t^timony  was  ojaieri^,  is  not  disputed, 
was  the  only  evidence  in  tli^,?^  t^pdiug  to  prove  liii^  1 
ership  of  the  property  taken  from  the  car  by  appeUan 
.^U^ed  in  the  indibtment.  It,  wa^  mjMi^iial  for  other 
sons,  whiQh  need  flOt;bc  etatied./  t,.fi  ■     . 

.We  think  thB.certigcateof 'the,j.u9taec  sJuws  tjiatthe 
JCtess  ivafi.  e^amin^d .  ftud  cro83-;€|«a(mined  jn.  (h^ipreswc 
appellan1i,.aDd  ithat  ,Lt;i  is  otlterw^e.-sufEiai^nt  to;  ^arrant 
admissjofi  of  the. ;  d^osiCion  under  .prppec  ciroiunataiUM 

It  ift  ui;ged  by  aoaneel  for  appellant  that  it  -v^as  eric 
admit  -  the  deposiUon^  withiju^  ^owiitg  that,  the  wib 
!Meroi't,i  entered  i;otO'a,fvTJttenEec<>gn!;w^Ge  to  appear 
testify  at-tbe  trial,  .aa  requiVed  by  ;the  3tatute.((C.  L.,,l;7 
wliieh  provides,  in  snhst^nw;  th^t,  "(m ;  iwidi««  the  del 
ant  to  answer,  the  magistrate  shall  take  from  ^ch  of 
materia  witnesses  exan^ined:  before  him.tft.  written  rect 
2ancG  that;  he  will  appear  ftnd' taetify  Rt,;th*,  trial. c^ur 
thait  be  wijl  for4«iti-thie;^iij,  w|^ich|n>ay  be  prderetl  by 
court."  -In,  Tiew  of ; our  .conolufiion:  upon, one  point., of  .ol 
tioD  teade  .by  counsrf,  it.,beowaea  ;neo?saary  .to...decide, 
question :  Wag  it  the  intention  of  the  k^isaltiire;  of  186 
make  the.  giving  oi  .^  recogai^SLUfie  a  condition  precedei 
an  admission  of  the  deposition,  when  the  witness  is  . 
out  of  the  states  deadj  or.when^his  personal  i^ttendance 
not  be  haid  in  court?  (C..,L.  ,J773.>  .No  authorities 
cited  by  either  side,  and  so  far  as  we  .^(re  informed, 
question  is  ree  integra. 

In  the  criminal  practice  act  of  1861  (gee  167)  the  bl 
trate  was  required  to  take  from  each  of  the  matepal 
nesses  examined  before  him, ;  on  behalf  of  th^  peopl 
written  recognizance  to.  appear  and  testify  at  the  triaj 
that  he  ..would  forfeit  the.  sum,  of,  five  hundred  dol 
j(JelUt..  1861,  453:)  .  At  tbat  time. the  statute  made  no 
VisicuT' {or  tbe  admiSaioH.'of  ^epQaitiqns  tAk^^p>elji;g:}ii 
examinations,   nor   was   such   provision    made   untjli-J 
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!eoti<«i  151  was  »q  wnepded  (C^  If.  1779)  as  to  permit, 

Uie  ctrcmnstances  tiierei;n  stated,  the  admission  of 
tiona  >t  the  trial.  So  it  is  evident  that  the  legislature  of 
id  noi  intend  what  is  no<q  claimed  by  counsel  for  appel- 
leoaufie  by  section  167  recogaizances  of  the  ipeople'a 
sea  TTere  required,  while  the  u^e  of  their  depositions 
bial'  W88  not  pennittdd  by  statute-  The ,  intention  at 
me  seeilia  tohave  heea,  mginly  at, least,  to  insure  the, 
oe  at  the' trial  of  the  material  witneaa^s  for  t]ie  prose-, 
At  this  session  of  1S£7  section  IGT. was  amended 
TO  re<]uiFe  the  magistrate  to  take  from  ^aoh  material, 
I  examined  be-fore  -him  a  written  recognii^aoce  to  ap-, 
lA  tastify  !at:the  trial,  or  that  he  ^i^ould  forieit  the  sum 
mi^t  he  ordered  by  the  court.     !rhe  three  stations 

follow  have  serer  been  amended,  and  with  those 
ing,  tbey  show  to  our  miad^  that  (he  l^islative  in- 
as  always  been  the  gani,!? — t^at.  is,-  to-  secure  the 
»nce  ,of  witnessea  req«irgd  tp  gjve  teoognizanccs,  ;a3 
fter- 1667,:  ^^hea.  depositions., were  admitted  ,)n, pertain, 
as  hefoie,  when  the  Etatiite.did  not  prpyi^e  ipr^  their 
ion  in  any  event.  M'e-  think  the  legislatiirp  of  18^7 
It  .oDeobjeot  in!  amending,  section  ,167,:  which  was  to, 

or  to  aid  in  securing,  the  attejudance  of  the  defend- 
>itnesses  as  well  aa  those  for.  the.^ate,  and  that  it  did 
and  to  maJte  the  takingof ;  a.reco^izance  a.  condition 
ent  to  the  admiaaioQ  of  the  deposition.  . 
ion  151  (0.  L.  1779)  states  the  circumstances. under 
depositions  may  be  wsed,Uy  either  party  at  the  trial,, 
'  can  not  change  them  by  adding  conditions  not  stated, 
Eracting  those  specified. 

lid  either  party  induce  a  witness  n^t  to  appear  at  the 
liat  fact  proven  would,  probably,  debar  such  party  from 
btto  use  the  deposition,  in  case  the  witness  is  out  of 
tfr,  or  unable  to  attend,  on  account  qf  the  acts  of  that 

but  we  think  of  no  otheir  case  where  the;  deposition, 
lot  be  used  nndeir  the  cjrouiwtanfiep  ,pieQti9:((ed  iq 

161.    ■     .  ;■■■  .,    .-..,■■„.    ■;„    ]     :,   .,.     .,  : 

I  <the  duty' o£:  the  nugi9tE|ita"ti>i0bey,:ti^ajt?t<iUe,  in.|iief> 
:b>'the'  taUnp  iof  .rtMognisaikces.-of '-matfrJiil.,V'MiCS3^ 
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and  it  is  the  same  in  respect  to  other  requirements  to 
ing  preliminary  examinations.  A  defendant  can,  ho\vi 
always  protect  himself  if  he  sees  fit,  by  having  the  de; 
tioiis  of  his  witnesses  taken  conditionally,  under  aeotiMi  ! 
and  as  to  the  witnesses  for  the  state,  he  has  a  nt^ 
cross-examine  thehi  fully  at  the  preliminary  examination 

Finally,  it  is  claimed  by  appellant's  eoenBel  that 
court  erred  in  admitting  Mercer's  deposition  beoause  t 
was  no  proof  that  he  was  "sick,  out  of  the-  state,  d 
or  that  his  personal  attendance  could  not  be  had  in  coi 
We  think  this  objection  is  well  taken.  Ths  statute 
vides  that,  depocitiona  taken  upon  preliminary  exanc 
tions,  reduced  to  writing  and  authenticated  by  th©  mj 
trate  as  therein  required,  "may  be  used  by  either  parl^ 
the  trial  of  the  cause,  *  *  *  wh«i  the  witness  ia  i 
ont  of  the  state,  or  when  his  personal  attendance  can 
be  had  in  court."    (C.  L.  1779.) 

It  admits  of  no  discussion  that  it  was  incumbent  v 
the  state  to  show,  by  some  proof  at  least,  the  existeno 
one  of  the  conditions  stated  in  the  statute;  for  it  is  i 
when  the  witness  is  sick,  etc.,  that  the  ri^t  to  me  the  < 
osition  is  given.  It  is  not  sborni  whether  Mercer  wi 
resident  of  the  state  or  not.  So  far  as  we  know,  he  i 
have  resided  in  the  town  of  Elko,  where  the  case  was  ti 

The  only  evidence  given  as  a  foundation  for  the  intro 
tion  of  the  deposition  in  question,  is  as  follows:  John 
Lane,  ccmstable,  said :  "Saw  a  man  in  Elko  on  tlie  evei 
of  the  fifth  day  of  November,  1880,  who  said  his  name 
A.  W.  Mercer.  He  went  by  the  name  o£  A.  W.  Me 
here.  I  heard  him  testify  before  the  committing  magist 
on  the  hearing  upon  this  case.  He  had  a  ticket  for  Chics 
said  he  was  going  to  Kankakee,  Illinois.  I  saw  him  gel 
the  cars  going  east  on  the  evening  of  the  sixth  of  Nov 
ber,  1880;  have  not  seen  him. since."  There  was  then 
proof  that  the  witness  was  sick,  or  dead,  and  we  think  tl 
was  nothing  to  show  that  he  was  ont  .of  the  state,  or  t 
his  personal  attendance  could  not  have  been  had  in  ooi 
The  cause  was  tried  November  36,  and  he  left  Elko  <«i 
cars  on  the  sixth  of  tho  same  month.    He  hid  time  enoii 
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■e,  to  go  to  IlUnoifl  and  return,  between  the  two 
jntioned.  Besides,  he  may  not  have  gone  beyond 
station  east  of  Elko.  He  may  not  have  intended, 
o  leave  the  state-     So  for  as  we  kijow,  no  effort  was 

find  him  or  produce  him  in  court.  No  subpcena 
;d  for  him.     Sp  we  say  again,  there  was  absolutely 

that  he  was  out  of  the  state,  or  that  bis  personal 
ce   could   not  have  been   had   in   court.      E'er   the 

admitting  the   deposition  without  proof  of  some 
he  conditions  stated  in  section  151,  the  judgment 
cver&ed  and  the  cause  remanded  for  a  new  trial. 
>  ordered. 


(No.    I,fl32.) 

ANNINQ,  Sdbvivino  Paetnee  of  the  Late  Fiem 
Manning  &  Decs,  Appellant,  v.  M.  J,  SMITH, 

iPONDZNT. 

SL'KVlViNO  PABTNBI  OS  PBOUISaOBI  NOM  EsiCDTBD  IN  PlBM 
AFTEB     DEITS    of    1     PABTKER— SlFriCIKNCT    OF    COMPLilNT.— The 

loDB  Of  computnt  Itated  In  tba  oplnlan  and  beld  •qolTsleDt  to  ■ 
t  atwueut  that  tbe  BoW  wu  mmde  >iul  agllTarad  to  the  plalDtlS, 
rlTlng  partnt^r,  In  tbe  nuoe  ot  tba  Qrm.  >nd  to  b«  ■olBclent  to  eni- 
iDlllf  to  mBlDtalD  tbe  action. 

.L  from  the  District  Court  of  the  Second  Judicial 
Washoe  County, 

lets  appear  in  tbe  opinion. 

IT  t€  Rankin,  for  Appellant: 

emorrer  to  plaintiffs  amended  complaint  was  im- 
sustained.  On  the  death  of  one  partner  the  sur- 
artner  is  entitled  to  all  the  chosea  in  action  and 
dences  of  debt  belonging  to  the  firm.  They  must  be 
in  his  nafae.  The  right  of  action  in  relation  to  all 
lip  demands  i^  transferred  to  the  surviving  partner, 
on  Part.,  sec,,  606,  note  5;  Murray  v.  Mu-mford,  6 
I ;  Barney  v.  Smith.  4  Har,  &  J.  (lid.)  485 ;  Yal«  v. 
I  Mete  487.")     Tbe  execution  of  the  note  sued  on 
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after  the  death  of  Duck,  in  settlement  of  an  accoun 
by  Smith  to  the  firm  of  M.  &  D,,  was  not  the  maki 
new  contract,  but  simplj  the  changing  of  the  forai 
indebtedness.  (Collyer  on  Part,  sec.  546,  note;  . 
V.  March;  22  Me.  184;  Rootes  v.  Wellford.  4  Mun 
Woodford  V.  Dortvin,  3  Vt.  522.)  This  does  not  prei 
surviving  partner  from  suing  upon  it  in  his  own  name 
ning,  as  gutviving  partner,  is  the  real  party  in  inter 
is  not  necessary  that  the  payee'  inentione'd  in  the  not 
real  payee,  if  the  court  can  ascertain  who  the  real  p 
(1  Daniels  on  If  eg.  Inst.,  sees.  99,  lOO,  and  cases  cited 

W.M.  Boardman,  for  Eeapondent: 

I.  The  court  did  not  err  in  sustaining  defendant's 

rer  :to  .plf^intiff's  original  complaint.  .  It,  is  not  alii 
said;  qomplaiBt  that  anypieinber  of  said  firm  is  di 
(1  Estee's  PI.  259;  Collyer  on  Part,  sees.  674,  67 
651.)  It  is  not  shown  that  the  plaintiff  is  the  sii 
partner,  and  '  as  such,  entitled  to  maintain  thi 
(MviA)eU-\:.Skiieai  16  Ind.  138;  Laddeny.Calhy.  1-J 
83.)  ■  The  complaint  discloses  on  its  face  that  ibe  nc 
on  was  not  made  or  delivered  to  the  plaintiff  as  su 
partner.     {Keith  v.  Pratt,  5  Ark.  661.) 

II.  jThe  court  djd  pot  err  in  sustaining,  d^enda; 
murrer  to  plaintiff's  amended  complaint.  Upon  thi 
of  one  of  the  meral>er3  o£  said  firm,  September  19,  16 
same  was  then  dissolved..  The  firm  of  Manning  ^ 
being  dissolved,  then  and  thereafter  ceased  to  be  a 
in  law;  new  contracts  , or , proLjiisgory.  notes  could 
taken  or  made  to  such  firm;  the  note  sued  on  was  nc 
oi*  delivei-c'd  'tH  any  per=nti  or'paVee  i'ti'  law;  and'  i 
(Comthu-di'le  V.  Sa,nk  of  RocWilh,  5V  Ind.  268;  Col 

'Part.,  iecs.  540,  541';  Story  on  Con.,  sec.  241 ;  1  Pars. . 
201 ;  tl"ai/jWon  t.  Torreyson,  4  ]^ey.  124.)  The  note  ■ 
the  property  of  said  'firm,  upon  which  any  right  of 
e.\ipts  tn  favor  of  plaintiff  as  surviving  partner }.  but,' 
right'  of  action,  exists  in  favtir  of  such  plaintiff;  it  is'  u] 
origirial  demand  of  the  firm.  {J)ahy  v,  Erirsmn,  45 
'7&C;  Ciarfc  f.  ffoii-e,  S3  Me.  5'60.)   The  right  of  tiiostf: 
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r  was  to  eonCinneiopoasessioil  of  the  effeots  of  the 
lership,  and  to  Mttk  its  businew,  but  his  ri^t  and 
d&  not  extend  further.  No  obligatna  topfey  money 
made  to  th«  memhera  of  a  firm  wh&a  one  of  its  mem- 
dead,  or  to  the  firm,  vhoi  ihe  fins  itself  is  dia9olT«d. 
).  L.,  p.  178,  see.  200;  GUI.  on  Part.,  sec:  120,  pp.' 124, 
ad  cases  cited ;  M.  sec.  130^  pp.  1S6,  127 ;  Qleaton  t. 
34  CaL  268.)  i 

■he  Donr^  HAUXBTr,  J. : ';  .:  :  i  ;■ 
i  action  ifas  Broilght  upon  a  proOiissory  note  fexe* 
by  the  defendant  to  "Mlinning"  &'  Duck;"'  oh  the  first 
January,  187d.  The  district  court  sustained  a  dc 
r  to  the  original  and  amended  complaint,  and  (the 
£f  refusing  to  further  amend)  entered  judgment  in 
of  defendant  The  original  complaint  did  not  con- 
ly  averment  as  to  who  constituted  the  firm  of  Man- 
;  Duck ;  nor  did  it  allege  that  any  member  thereof  was 
It  failed  to  show  the  essential  facts  necossary  to 
ize  the  plaintiff  to  maintain  the  action  as  •'sun-iving 
r  of  the  late  firm  of  Manning  &  Duck." 
amended  complaint  alleges:  "That  prior  to  the  nine- 
day  of  September,  1878,  A.  H.  Manning  and  Will- 
uck  constituted  a  copartnership  under  the  firm  name 
;yle  of  Manning  &  Duck;  *  *  *  that  on  the 
!nth  day  of  September,  1878,  said  William  Dnck, 
the  members  of  the  said  firm  of  Manning  &,  Duck, 
saving  as  sole  surviving  partner  said  A.  H.  Manning, 
ch  capacity  of  surviving  partner  he  brings  this  suit; 
*  *  *  on  the  first  day  of  January,  a.  d.  1879, 
[.  J.  Smith,  defendant,  in  settlement  of  an  account 
y  said  firm  against  him,  made,  executed,  and  deliv- 
n  the  name  of  said  defendant,  hia  certain  promissory 
^a  copy  of  which  is  set  out)  ;  "that  the  note  is  due  and 
I;  that  plaintiff,  as  surviving  partner  of  the  firm  of 
ng  &  Duck,  is  the  holder  a£  the  note,  it  being  the 
ty  of  the  late  firm." 
are  of  opinion  that  these  tvennents  are  sufficient  to 
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enable  the' plaintiff  to  maiutaia  this  action.  The  a 
tious  are  not  as  clear  and  specific  as  the;  might  have 
made.  They  ore,,  however,  equivalent  to  a  positive 
ment  that  the  note  was  mbde  and  delwered  to  the  j^nt 
jurvivinff  partner,  in  the  name  of  the  firm. 

Frau  the  facts  statisd,  the  law  will  inier  that  the  coi 
vns  made  with  the.livipg  party  alode;  :  ^Bonne  v.  H 
Ark.  20.) 

The  judgment  of  the  district  court  is  reversed  ani 
cause  remanded  for  trial.  The  district  cmij*  wiH  gTai 
fendant  a  reasonable  time  within  which  to  appear 
AuBwer  the  amended  complaint* 


EEPOETS  or  OASES 

UPREMB  OOURT 

ST^TE  OF  NEVAdX 
APBIIIKBM,  1881. 


tin>.  1,04s.] 
;  STATE  OF  NEVADA,  REapoKDEirr,  t.  J.  J. 
QUTNN",  Appkliant. 

-JusiaDicnOR  m-  BBvwwmm  Comr  cm  :ARui.77nQef«Bduit  warn 
\ed  foi  tha'ertiqc  (dl  u  |uwult  with  Intqnt  to  kill,  aoil  vm  tried 
oond  "guilt;  of  ui  uuult."  The  Judgment  Imposed  ■  l^ne  of  Bra 
red  dottan.  and  lai^d  th*  coati  Bgaloil  aefeBilaDt.     Front  tbb  ]odg- 

u  appm  «ai  Mk«L  flBM,  attU  tbla  ooort  bad  D*  JorifdldHB. 
il  dUmlHed.     01at>  w.  VcConnfct,  .1^  ^e*.   34T.  aDnii«d.      (B«l- 

J.,  dissenting.)    ' ' 

;al  from  the  Distnc<t  Court  of  the  Second  Judicial 
,  Washoe  County.. 

'acts  appear  in  the  opinioj). 

Tartan,  for  Appellant  '   ■  '■ 

.  Mvrphy,  Attornttj  G^raenM,  iot  Bespoodeht.  < 

le  Court,  HawlbYj  3. :        .         :  i 
llant  wu  indicted  for  ihe  crime  of  an  aSBault  'witb 
to  kill     He  was   tried,   and   found   "guilty  of  an 
'  and  adjudged  to  pay  a  fine  of.  five  hundred  dollara» 
adgment  was'also  rendered' ngainst  him  for  the  costs. 


90  Sr-vTB  OP  Nevada  ».  Quinm.  [Sup 

{State  ex  rel.  Quinn  v.  District  Court,  ante,  76.)  Froir 
jiulgment  an  appeal  is  tafeii.  The  iiittomey  General  n 
to  di^mia^  tbe  appeal  on  the  ground  that  this  court  hi 
jurisiictidn.  TTHe  )pr,iiicifilqa  ija^ol^ed  Jn;  this  cafe  «^< 
same  as  were  presented  and  decided  in  the  State  v.  Mt 
mick,  14  Nev.  34-8. 

Ujion  the  authority  of  that  case  the  appeal  must  be 
missed.     It  is  so  ordered- 

.■--.*  I  .■■.   /.:{><.  ":■>;?■;■  /,'i-.-- 

Leonabd,  C.  J,,  concurring: 

Every  person  accused  of  a  .crime  must  be  charged 
that  crime;  but  -  an  IndibtmeAt  v^ai^^tng  «n  offense 
higher  grade,  as  assault  with  intent  to  kill,  also  charge; 
operation  of  law,  every  less  offense  that  may  be  incl 
under  the  charge  of  aaault  with  intent  to  kill.  (Peop 
Apgar,  35  Cal,  391.)  Thia  collusion  necessarily  foil 
also,  ^ro^i  the  statute,  because  th,e  .indictm^ut  "mus 
direct  arid  contain  *  '  *  *  tne  offense  charged"  (sti 
1867,  126),  and  "in  all  cases  the  defendant  may  be  f< 
gnilty' of  "any  offense,  the  commiHion  ef  which  is  n 
sarily'included  jn  that  \vith  which  he  is  charged  in  tfn 
dictiiient."  ,  (Stats.  1861,  479,  sec.' 412.)  It  follows,  t 
that  a  person  charged  ia  the-  indietment  with  assault  ' 
intent  to  kill,  is  also  dharged  witti  simple  assault. 

If  he  is  convicted  of  simple  assault,  he  Is  acquitted  o' 
offepsep  of  a  Jbigher,  grade, ,  and  st^ds  charged  and 
victed  of  the  lower  offense  alone,  which'  amounts,  to  a 
demeanor  oidy.  I  adhere,  therefore,  to  the  conclusion 
rived  at  in  State  v,  McCormick,  14  Nev.  348,  and  concu 
the  opinion  of  Mr.  Justice  Hawley.  ■        ■■ 

Sblknap,  J.,  dissenting:     j.  ;..,.,.  ■,  i 

Appellant  having  been  indicted  for  a  felony  and  convii 
of  a  mitdemfianor;  the  iqneation  anses/w^tber' this  «■ 
has  jurisdiction  of  the  appeal.  Jurisdiction  in  crim 
cases  is  conferred  by  the  con8tituti<»n  ip  the  following 
ipiage;  "The  supreme  ^coi^rt  ahfU  Ijiave  appellate  juris 
tipn  *  *  *  ;  in  ^11  criminal  cases  in  which  the  off* 
charged  airKnints  to,fplonv'."     (Art."6j  sec.  4.) 

In  the  consideration  of  ihis  caus^  effect,  must  be  gi 


il.]  ,   Bal'm  ^.Metee. 


rds  used,  &a4  tbeat^.wprds  must  be  taken,. in; f heir 
ad  well-ijJid(;reti>Qd  .  s9Uae.  Tl^B  WLir^i;;"^ai-yed,:' 
>ed,  h^  a.  weli-uuderstOLui  meauiufi;,' aod-i'c^^i'ii  to 
meut  found.  It,  can  uut  ;^el(^  to.  tlte  ju^JgiQ^ut, 
oes  oot  einix>dy  tbe.ckarge,  ,bu,t  lathe^  the  cOQvic- 
le  defendant  The  inttJiUuu  of  tlie  coualitutioa, 
rstand,  it,  was  to  give  the  supreme  cpuct  ju^iedio- 
isea  depending  upon  the  iuiportano^  of  -ike  charge 
e  qoestiona  involved,  rather  than  upon;  the  reault 
1  or  the  extent  of  the  punishment  imposed, 
atever  may  have  Ipeen  the  intention  oJ:  the  farmece 
oatitution,  tbe  clause .  conferring  jurisdiction  does 
;  of  judiciaL  conefjuction.  It  shDuhl  be  taken  ao- 
>  the  prdinar;  signitication  of  t^  plain  language 
,  80  taken,  I  am  of  opinion  that  the  oourt  hae  ju- 
of  thia  case. 
ese  leasoua  X  diaeeut  from,  the  judgment  of  the 
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BAtIM  srr  ai..  Appellants,  v.  MOSES  METER 
ST  Ai~,  Kespondghts. 

«N  Apfbal — Wusa  MOT  CQNSiDaKn>. — Wbere  It  li  aot  ihovD 
I  Btaument  on  appeal  wu  nied  with  tba  duk,  ot  Uukt  a  copj  of 
lerrad,  or  Ui*t  It  wu  tgreM  to,  or  Mtttod  hff  tlN;>iage:  Htia, 
did  not  complj  with  uij  of  tbe  regutnoMnti  ol  tha  itatata  and 


:  from  the  District  Court  of  the  First  Judicial 
Storey  County. 

3t8  appear  in  the  opinioo.      .  !  .   :.  '. 

^dpthaly,  D.  Freidenrich,  md  WaL  J.  'Tiuht,  for 

a.  ..■-,/.■ 

g  Deal,  for  KeBpon<ient&. 

Ooort,  Bblknat,'  J.: '    ■■ 

ot   shown  that  the  document  purporting  to  be  a 

on  appeal  v<is  filed  y\^V  ^  cl^rk  of  l^e:di^rict 
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facts  are  etatad  ia  the  opinion. 

s  (£  Deal,  fta  Belatox. 

n  HUet,  District  Attomeif  ol  StOTiQj  ooim^,  for  Be- 


18  Conrt,  Haitmst,  J, : 

or  was  elected  justice  of  Ae  pesee  for  Ipwnship  No., 
itorey  coUnty,  at  the  general  eleotidn  held  on  the 
day  of  November,  a,  d.  1880,  and  claims  that  he  is 
to  a  salary  of  three  hundred  dollars  per  month 
he  provision  of  section  17  of  the  "act  fixing  the 

of  the  variouB  (iounty  officers."  (State.  1879,  136.) 
ition  shows  that  at  the  general  election  held  Novem- 
1878,  there  were  cast  in  said  precinct  one  thousand 
idred  and  three  votes,  and  at  the  general  election  of 
le  thousand  one  hundred  and  fourteen  votes. 
first  section  of  the  act  provides  that  "from  and  after 
t  Monday  in   January,  1881,   the  folio  «'iii;i;-named 

of  the  several  counties  in  this  state  shall  receive 
owing  annual  salaries,  which  shall  be  in  full  or  all 

and  all  ex  officio  services  required  of  them." 
on  17  reads  as  follows:  "Every  justice  of  tlie  peace, 
township  in  this  state,  wherein  the  number  of  legal 
Lst  at  the  last  general  election  equals  or  exceeds  the 
of  one  thousand  five  hundred,  shall  receive  as 
^he  sum  of  three  thousand  six  hundred  dollars  per 
*  *  *"  Relator  claims  that  the  words  "last 
election"  refer  to  the  general  election  held;  in  1878, 
STfts  the  last  general  election  with  reference  to  the 
len  the  act  was  passed  and  approved.  Respondent 
s  that  the  words  refer  to  the  last  general  election 
ig  the  time  when  the  justice  assumed  the  duties 
ffice. 

,  was  the  intention  of  the  legislature?  Looking  at 
tie  act,  its  object,  scope,  and  extent,  and  especiallr 
benefits  tiiat  it  was  evidently  supposed  the  public 

recoive  tlierefrom,  we  think  it  is  clear  that  the  le^ 
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islature  did  not  intend  60  tdake  tb6  votes  catt  at  the 
eieeiion  of  1S78  a  test  for  determmiDg  the  right  o. 
Justice   of   the   peace   to   the  sfliai?  '[knarlded   fur 
tion  17. 

SVd'areof  0|)iai6n  liat  it  -was  the- iilteniion  -of.th 
lature  that  the  right  of  every  justice  of  the  peace  ele 
appointed  after  the  act  took  effect  should  be  determi 
reference  to  the  number  of  legal 'vot<s  caat'  at:  the  Is 
eral  election- prectdi^g,  the  ibnie  wJjieq.  jthe  claim  for  hi: 
is  preferredJ  iThe  .petition,  does 'not,  stalefacts  »ntn( 
enticle:relaUa"-t(0'thE.p»iary.  1  .  .  .■  ', 
'  Jiis'  applicaiUoa 'fof  Ute  ,writ,Qf  maudaiQuf  is  ^cmQi 


iL  C.  LAKE,  Appellajjt.  v.  J,  G.  LEWIS,  Bespo 


'  "WuDH  TiHG:l3'iiai  or  tiiBi  Ii^hshkve  or  1 
Ume  is  apeclfled  Id  the  tuniruti  loi*  liie  pajment  of  tlie  purcliaa 
ULitl  DO  penalty  Is  ioipo^cd  foi'  defjiilt  of  pajmcDt,  and  tbe  pur 

mice  of  ttie  mouey  was  w  uaivii  of  any  delauK  Id  payment,  aiHl 

■I'G  aileat  upou  tbe  guiiitlun  of  tbe  tine  of  piymeut,  or  uis  affec 
ure  to  make  pnauyi  ija}jui:in,  ot  of  delays  or  default*  o£  t 
vendee,  It  wUl  be  presume'i)  llmt  time  was  not  of  the  eesence  ol 
tract.  In  saea  a  case  it  win  not  be  lield  that  a  fallura  (a  naki 
pafUtent  tteetM  a  forfeiture  of  the  puichami'a  rlgbU. 

Appbai.  from  the  District  Oolirt  of  tii«  Secood  J 
District,  Washoe  County.  -     i  ; 

Thft  facts  appear  in  the  opinibm     '  ..        i. 

R,  M.  Clarke,  for  Appellant: 

I.  Lake  having  the  legal  title,  tKe  defendant  having 

to.pay  and'haviiig  set  yp  l)<ith  pa^jment  and  adverae 
siou,  Laku  was  entitled  to  Vt;t'o\'ti''p6sBe?3ibn  of  the 
iscs  in  this  action'  of  ejectment. '"  (Tt'ler  'oh'  Ljeot  46 ; 
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,'  6^  Iowa,  153;  iBwin^t'i  Lee.  IS  Nev.  '393,   ^9; 

I  Eq:  Jiir.,'8ec-  T6I-;  Wfllai-d's.Eq;  Jill-.  285.)  ■  ■ 
iHv-is(''ooctipSncy''was  Tiot''adveTse,"bdti  was  subardi- 
i  ii  privity  Tri^i  Lake."'  To  constitute  a  bar;  Xems' 
3ii''*Iibil!d  'have  beeii  bbtU-  adverse  STid''tiBd*i''cfaTm 
''(Tjfcfi:in'Eject'869-  SftO,  661;  antl'caaes'citc:!, 
if.Jdcks6n  y.  -BoVd/i  Johns.  '331;' Jactsoii  V.  i/oAji- 

3ow.'74.)"'  ■■  -■■  ■■■  ;"'    ■■'■■   ■■■■■  ■  '■  ■■    ";■■■ 

'^yffW(m;'for'5ledrKnidBat:    '■■'■■■  .-.I   •.   .    ■    '■ 

,  ma^  be  doubted  whether^  ejectn^nt  Iiefat  tlie  siiit 
endor  to' recover' tie  premises.  (1  Sug.  Vend.  270; 
1  Ecin.  for  I'orts,  sec.  23;  Ar.guello  v.'  Edinger,  10 
),)"  The  remedy  by  ejectment  to  enforce. payment  of 
ehnse  price,  is  always  cou^itidnal-  that  is,  the  judg- 
aidcrod  is  conditional  upon  the  non-paynient  by  the 
nt  in  the  action  of  the  money  dne.  If  he  pays  even 
idgniont,  lie  satisfies  tlie  record,  and  the  plaintiff  is 
titled  to  his  costs.  {Ilamm  v.  Beaver,  31  Pa.  St  58 ; 
■fcv^A'^/S'Sld.  SOSi'ifluerv.'LeeUsid.  165;  Tay 
UotC  41  Id.  3.-.2 ;  Ilill  v.  Oliphant,  Id.  364 ;  C'adiPal- 
BcrUiciscr,  ,32  Id.  43 ;  Wafer*  v.  Waters,  I'd.  307. ). 
i  tlie  plaintiff  can  recover  the  premises,  it  must  be 
le  theory  that  he  rescinds  the  contract  of  sale.  A 
cscinding  must  put  the  opposite  party  in  statu  quo. 
V.  Silk,  5  East,  449 ;  Richardson  v.  Euhn,  6  Watts, 
'illis  y.  Wozencrafi.  22  Cal.  60T.) 

ie  Court,  Belknap,  J. :       '        ' 

is  an  action  oi  ejectment  to  recover  the  possession 

!  lota  in  Reno.     The  defendant,  in  his  answer,  seta 

mong  other  defet\se3,,that  duriiig  the  month  of  De- 
186S,  and  when  the  plaintiff  was  the  owner  of  the 
s  in  controversy,  lie  soli^  a  portion  thereof  unto  one 
l-ewisj  and  thereupon , let  him  into  p6s.ses.sion;  that 
he  terms  of  the  'sale  the  purchaser  was  not  entitled 
ad  of  conveyance. 'of  the'preriiises  iiUtil  the  paymeiit 
pui-cbase  inoney,  'aiii  that'lhis  Irioriey,  'amouti'tiiig  to 
1  of  seventy-five  dc^larSi'^^wfts 'ilflid  dwring  ■tlic'm'^uth 
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of  June,  1875,  In  the  mean  time,  taxA  duriiig  tlie 
1871,  the  defendant  purchased  from  W,  C.  Lewis  that 
tion.  of  the,  premises  theretofore  purchased  by  him  i 
plaintifiF,  and  entered  into  possession  thereof.  A  sale 
similar  nature  made  by  plaintiff  directly  to  defendant  in 
year  1869,  of  the' remaining  portion  of  .the  lots,  is  al3< 
forth.  It  is  further  alleged  that  upon  entering  into  po 
sion  defendant  and  his  grantor,  upon  the  faith  of  t 
sales,  made  permanent  improvements  of  the  aggregate  v 
of  three  thousand  dollars  upon  all  of  the  lots,  and 
plaintiff  baa  refused  to  make  a  deed  of  conveyance  of 
premises  to  eitlier  W.  C.  Lewis  or  the  defendant.  The 
swer  asks  that  plaintiff  be  required  to  make  such  eon 
ance  to  defendant  in  his  own  right,  and  as  the  succesao 
interest  of  W.  C  Lewis, 

The  case  was  tried  before  a  jury,  by  whom  the  i 
touching  the  alleged  sales  were  found  substantially 
claimed  by  defendant,  save  that  he  had  not  paid  the 
chase  price  of  that  portion  of  the  premises  purchased 
himself  directly  from  the  plaintiff.  Thereupon  the  c 
adjudged  that  defendant  pay  unto  plaintiff,  within  tfc 
days,  the  purchase  money  found  due,  to  wit,  the  sun 
three  hundred  and  eleven  dollars,  and  that  within  five  < 
thereafter  plaintiff  deliver  unto  defendant  a  deed  of 
veyance  of  the  premises.  From  this  judgment  and  de 
plaintiff  has  appealed. 

The  point  to  which  our  attention  is  called  as  ground 
reversal  of  the  judgment  is,  that  the  legal  title  heinf 
plaintiff,  and  defendant  having  failed  to  pay  the  pure 
money,  and  having  pleaded  payment  and  adverse  posses; 
plaintiff  was  entitled  to  have  recovered  in  this  action. 

It  is  well  settled  that  under  our  system  of  praetii 
party  may  set  up  in  defense  to  an  action  at  law  what 
legal  or  equitable  defenses  he  may  have.  The  equit 
title  of  defendant  as  pleaded  was  sufficient  to  have  defe 
a  recovery,  and  to  have  entitled  him  to  a  specific  perfi 
ance  of  the  contract  He  failed,  however,  to  establish 
ment  of  tihe  purchase  money,  and  it  becomes  necessary 
us  to  consider  the  effect  of  such  faiiluje. 
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There  is  no  doubt  that  in  equity  time  may  be  made  of  the 
essence  of  the  contract,  eithei*  by  express  stipulation  or 
when  it  necessarily  follows  from  the  natiirfe'  tod  circum- 
stances of  the  contract.  The  authorities  in  this  cxmntry 
generally  hold  that  courts  of  equity  "will  in  ino  case  consider 
it  immaterial.  (1  Storey  Eq.  Jur.,  sec.  776;  Sdoit  r.  Fields, 
7  Ohio,  431.)  But  the  facts  of  each  case  must  determine 
whether  the  parties  have  or  have  not  made  tiin^'of  the  66* 
sence  of  the  contract 

In  looking  at  the  facts  of  the  case  ulnder  consideraiion.  <» 
appears  from  the  findings  of  the  jury  (for  the  evidence  is 
not  brought  up),  it  would  se^m  that  time  was  not  made  of 
the  essence  of  either  af  these  contracts.     We  reach  this^ 
conclusion  in  reference  to  the  contract  entered  into  with  W. 
C.  Lewis,  because  it  is  not  shown  that  toy  time  was  speci- 
fied for  the  payment  of  the  purchase  money,  or  that  any 
penalty  was  to  have  been  imposed  for  default  in  payment. 
On  the  contrary,  he  entered  into  possesion  and  permanently 
improved  the  property  with  the  presumed  approbation  of 
the  plaintiff,  and  in  the  year  1876  the  pladntiff  accepted  the 
purchase  money  frdm  him.     The  acceptance  of  lliis  money 
was  of  itself  a  waiver  by  pldintifl  of  any  disfaiflt  in  pay- 
ment. ;   .  . 

In  r^ard  to  the  contract  of  sale  between  plaintiff  and  de- 
fendant, the  fact  that  defendant  was  at  the*  time  of  the  pur- 
chase engaged  in  the  business  of  jprinting,  .attd'  that  the  pVLT- 
chase  price  was  to  have  been  paid  either  in  printing  or 
money,  tends  to  prove  that  no  defitiite  tim^  for  payment  was 
fixed.  ^ 

But  without  pursuing  this  subject  further,  it-  is  auffioient 
to  say  that  4s  the  findings  are  silent  upon  the  question  of 
the  time  of  payment,  or  the  effect'  of  failure  to  make 
prompt  payment,  or  of  delays  or  defaults  of  vendor  or 
vendee,  we  must  conclude  that  time  was  not  of  the  essence 
of  the  contract.  We  can  not  hold  that  a  failure  to  make 
prompt  payment  of  itself  created  a  forfeiture  of  defendant's 
rights  under  the  contract. 

In  Brashier  v.  Gratz,  ^  Wheat.  5S8;  the  supteme  court  of 
the  United  States,  in  considering  this  subject,  said :     ''The 
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rule  that  time  is  Jii:|t  of  ^Ijje  ^s^eppe  of  a  contract  ha 
tainly  been  .rflC9g^iz^(I  m  ;CQiir^  of  ,^g(i|(;y ;  ,and  there  c 
no  doubt  that.  a. failure  on,  tl\e  par]t  of  .apufchaser  or  v 
to  perform  his  fioatract  oo .  .tl^e .  stipulated  day  does  n^ 
iteelf,  deprive  ^icf)  of  his  ri^t  t«  (^emajid  a  specific 
fonUance  at- a  subsequent  day,  .when  he  ^all  be  at 
comply  with,  bis  .pijgageinont.";  But.  if  circumstance 
BO  changed  that  the  object  of  the  party  can  no  longer  1 
compliah^,  f>^<].  be  can,  uot  be,  placed,  in  the  same  sitL 
as  if  the  contract  had.  been  p^rfopned  at  the  time  stipu 
a  court  (rf  equity,  will  leave  t|ie  parties  to  their  rame 
law,  ■,■.-,,.■,,,,-.. 

To.tlie  sfliBe  ,©ffeet,  is  the  case, of  Longwortk  y.  Toy 
MoT..e!an,  402:  "Tp^hold  tbflt,  the  faili^r^  of  the  vend 
pay  the  purchase  money  fo^..  aif  b^iMi*  or  a  day,  should 
self  authorize  tfee  v^mlor  to,  re5c,ind  the  cofitract,  woub 
regard  ,tbe , distiftctiop  w;hiGh,has  heret<;>fore  been  mat 
tweea  the  action  ©f  a  p<>^xt  at  law,  and  chancery.  * 
If  the  cbancelipt,  finds  tfaa^  the  delay  of.  payment  ha 
operated  inj^wugiy  tq  the  vendor ;  th^t,  tbo  condition  c 
parties  i^  t^'same^as  >yh^  th,e, payment,  should  Lave 
made;  that  the  value  of  tbe  property  has  not  mate 
chaiQgeda  «ii(i,,thnt^the,  &£ini^j,j.u8tiQe  can  be  done  untie 
ciiQurnstsno^,  a^tif  1|he,,pay5neiit  had  been  made  at  the 
stipulated,  chan(»fiy,.wiH,w>^  Refuse  its  aii;l," 

Tbe  ■finding 'fff  *be,j»ry|t9-  t^e  eJicct  that  defendiint'; 
aeeaion  .  had  been'i  adverse,  nicad  not  be  considered,  be 
it  was  disregarded  by  the  court  in  its  judgment  and  di 

Judgroenn  affirmgd, .  ;    ,..,.!     ,    , 
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act  Id  qDeatloD.  Id  m  far  ai  li  attemprs  Cd  -  arantntt  *UJ  pocttvn 

■,,.mmtf«f^  l^pvtt^.bj.-m  Wi^*^f,li>rj9  ^e  llmc  the  act  toon  ell 

lifcwerattrc  aod  Told,  b«BU»t  it  Interfere"  wllb  the  Jodlclarj. 

Habeas  cobpub,  before  the  supreme  ooiirt^.    ,.  r    .  ,■ 
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The  facts  arie  stated  in  the  opinion. 

'  »       i  .  I  •      ,  » 

2fo  counsel  for  petitioner. 

M.  A.  Murphy,  Attorney  General,  for  the  state. 

By  the  Court^  Hawley^  J. : 

Petitioner  is  held  in  confinement  in  the.  state  prison 
under  a  conmiitment,  is^nqd  on  the  sixteenth  day  of  No- 
vember, 1872,  ordering,  him  to  be  imprisoned  for  the  term 
of  t«a  years.  ,  He  claims  that  he  is  entitled  to  his  discharge 
under  the  amended  act  ^*for.  the  erovernment  of  the  state 
prison"  (approved  March  1,  1881),  which  provides  that 
every  convict  faithfully  performing  snjch  labor  as  may  be  re- 
quired of  him  by  the  rules  and  regulations  of  the  prison 
"shall  be  allowed  from,  his  term^  instead  and  in  lieu  of  the 
commutation  heretofore  allowed  by  law,  a  deduction  of  two 
monthii  in  each  of  the  first  two  years,  three  mcwiths  in  each 
of  the  next  two  y^ars,  and  four  moixths  in  each  of  the  re- 
maining years  of  s^id  termJ^    .(Stats.  1881,  109.)  . 

The  act  is  in  terms  retroactive.  It  was  evidently  intended^ 
by  the  legislature  to  apply  to  cases  before,  as  well  as  after, 
the  first  day  of  April,  1881,  wjtien  the  act  takes  effect.  This 
is  made  clear  by  the-  language  of  the  proyisq:  ^^That  of 
those  prisoners  entitled  to  their  discharge  at  the  dale  of 
the  passage  of,  ikis  acts  by  virtne  of  the  provisions  hereof, 
not  more  than  one  shall  be  discharged  on  any  one  day."  Is. 
this  portion  of  the  act  ^constitutional  ?  Does  it  not  interfere 
with  the  judiciary  ?  .  Xhes  Q^>n8rtitution  divides  the  powers  of 
the  goverjimeiit  of  this  atatC;  intp.  three  separate  depart- 
ments: the  l<^slatiye,.executiLve,  and  judicial,  ^t  declares,, 
ia  clear  and  explicit  t^rxois,  that  ^^no  persons  charged  .with 
the  excrdae  of  povers  properly,  belonging  to  one  of  these 
departments  shall  exei;cise  ;anj'  fup-ctions  appertaining  to 
either  of  the  others^ .  exc.ept  in.  the  cias^s  herein  expressly 
directed  pr  permitte<J.'' .   (Co^st.,  art.  3-) 

The  judicial  power  of  this  state  is  vested  in  the  courts. 
The  trial,  coi^viction.  and  sentence  of  prisoners  who  have 
violated  the  laws  of  this  state  are  well-known  jiidi(iial  dii- 
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ties.  Neither  the  l^slative  nor  the ,  executive  departi 
can  interfere  with  the  courts  in  the  exercise  of  tbea 
other  duties  which  pertain  exclusively  to  the  judicial 
partment. 

Section  21  of  article  5  of  the  constitution,  creatix 
board  of  state  prison  commissioners,  and  giving  to  it  "i 
supervision  of  all  matters  connscted  with  the  state  pi 
as  may  be  provided  by  law,"  does  not  direct  or  permit 
legislature,  under  the  pretense  of  regulating  the  discif 
of  the  prison,  to  wipe  out  and  destroy  the  previous 
tences,  or  any  portion  thereof,  imposed  upon  the  priso 
by  the  courts.  The  l^islature  can  only  pass  such  act 
are  authorized  by  the  constitution.  It  can  not  infr 
upon  any  of  ita  provisioi^ 

It  may  be  admitted,  for  the  sake  of  the  argument, 
the  act  was  framed  and  beneficially  designed  to  improve 
discipline  of  the  prison,  and  that  it  would,  if  allowed  fr 
carried  into  effect,  produce  that  happy  result  If  bo, 
argument  might  have  had  some  force  with  the  framen 
the  constitution  had  it  then  been  presented;  but  it  is 
entitled  to  any  weight  with  us  if  the  constitution  is^  as 
think  it  is,  clear  and  explicit.  We  have  only  to  deal  i 
the  question  of  power.  We  have  nothing  to  do  with 
wisdom  or  expediency  of  the  statute.  We  are  of  a 
ion  that  the  act  in  question,  in  so  far  as  it  attempts  to  c 
mute  any  portion  of  the  sentence  imposed  ty  the  co' 
prior  tu  the  time  the  act  took  effect,  is  inoperative  and  v 
because  it  interferes  with  the  judiciary. 

A  simitar  law  was  declared  unconstitutional  by  the 
preme  court  of  Pennsylvania,  and  for  the  same  reas< 
The  court,  in  passing  upon  this  question,  said:  "The  wl 
judicial  power  of  the  commonwealth  is  vested  in  oou 
Not  a  fragment  of  it  belongs  to  the  Ic^slatnre.  The  ti 
conviction,  and  sentencing  of  criminals  are  judicial  dul 
and  the  duration  or  period  of  the  sentence  is  an  eesen 
part  of  a  judicial  judgment  in  a  criminal  record.  Caz 
be  reversed  or  modified  by  a  board  of  prison  inspect 
acting  under  legislative  authority?  If  it  can,  what  judii 
decree  is  not  exposed  to  l^slative  modifications  I     Ft 
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Fointa  decided. 

;  jndicial  sentence  may  not  the  legiBlature  direct  'de- 
ions'  to  be  made  if  this  act  ■  be  constitotional  1  What 
may  do  iiuiirectly  they  may  do  directly.  If  they  may 
orize  boards  of  inapeotors  to  disregard  judicial  sen-  ' 
!a,  why  may  they  not  repeal  them  as  fast  aS  they  are 
uuBced,  aod  thus  assume  the  highest  judicial  functions  J 
t  is  Go  be  observed  that  these  questions  have  no  refer- 
to  the  power  of  the  legislature  to  prescribe  a  general 
of  law  that  shall  be  inconsistent  with  a  previous  judi- 
decree.  Such  a  rule,  when  it  operates  on  future  cases 
not  retrospectively,  is  quite  legitimate.  Their  power 
igislate  in  that  manner  is  not  to  be  doubted.  But 
r  the  act  in  question  the  good  oondijct  of  a  particular 
idual,  under  judicial  sentence,  is  to  work  out  for  hifu 
jatemeut  of  a  part  of  his  sentence.  In  respect  to  one 
e  relators  who  waa ,  convicted  and  sentenced  before  the 
s-as  passed,  it  is  considered  very  clear  that  it  is  a  legis- 
i  impairing  of  an  existingiegali  judgment."  ,  {Common' 
\h  V.  Joknsott.,  42  Pa.. St.  448.),  , 

le  prisoner  is  remanded  into  custody, 

cixN&p,  J. :  did  not  partioipAte  in  thia  dociatnn. 


(Ho,  li044.]. 

:  STATE  or  NEVADA,  Rmeinnxin.-  v.  JOBQT  T. 
PEITCHARD,  APpaELANT.    ■ 

iit<!E  OF  Jdrob  aptsei  Jubi  (h  Sctc«m — IupA>ie[.uaNS  or  Aho'TBIi 
una — roauBR  JMPiBi»i.~^waeife  tb*  lacoBptleuer  ot  a  farOi  was 
lit'  ma^e  ksowb  to  Ue  cooit  af|eri  ti>e  d'";'''  ^^  iworn  w^  Ui«  Jfi^jr 
mpJeted :  Held,  that,  upon  tbe  tacts  slated  Id  th«  opInloD.  tb«  ooart 
w  auUiarlied  Co  tbeu  dlacbarge  tlie  jaror,  and  to  Itnpaael  another  Juror 
Us  Mead,  sni  tbal  tboK  facts  ftirnlMrad  do  cvldeuee  U  support  de- 
idBBt*B  glcik  ol  foTfa^t  Jeopardy  \ 

■VTENCI     or     JDBO^ pOUpCHNTlOUB     ^CBUPLES — ClBCDJ^STiSTIAI.     Bfl- 

HCE.— A  Jnror  wbo  BtaUs  that  he  would  not  coLTlct  a  defendant.  In'  a 
pltaJ  cne.  ob  elreAmstkntUI  ettdeoce,  la  ao  lncoupttetlE  >uror. 

LBCE  OF  JuloR.  Nkobsiti  roa,  UTBa  3nr  ik  t^mtkst^-tCimitt  mb 
laUf  •uthD^rt^4(l  dUcbust  a  Jucpr  pr  a  Ju; j,  after  tb;  Jui^  has  bee:: 

to  make  It  apparent  tbat  the  eadi  at  jnitlee  wonrd  otbafiMBe' b* 
(eat«a.  ■  J     ■  .■        ■■  :  ■   r 
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Argument  for  Appellant. 

■«      JUBOU — WUEK      TlKBN — SeCTIOM      331,      C8JU1MI,      PU 

— Uuler  tbe  ptdtIsIqiu  kI  lecttQn   334  ol  tba   cri 

practice  act.  wbeneiei'  It  appears  Erom  tbe  eiamlaation  ot  a  Juror, 
bl9  voir  aire,  tbat  be.li  dlaquallSed,  tbe  cballenge  must  be  InCci 
before  he  la  sworn :  bat  tbese  provlilODs  bave  ua  appUcatlaD  to  i 
wbeie  tbe  dlsqnallflcatlaii  or  lacomiietencr  ol  tbe  Jucor  Is  not.  w 
KDy  fault  ol  tlie  cbulleaglng  part;,  discovered  udUI  after  tbe  Ji 
completed. 

itiECHJDGE      OF      ONE      Jl'SOB      HO      NECISSITT      FOB     DTSCBlSaiHa     JOBI. 

discharge  of  an  Incompeleut  juror  after  the  Jurj  la  iwom,  doea  sot 

a  necessity  for  tbe  dlscbarge  of  the  eleven  remaining  competent  Ju 

iNSTKUCTio.tH — Pkovinck  OF  JfRi. — Where  all  ibe  facta  are  agreed  up 

counsel,  and  tbe  onl;  qneatlon  la,  vbetber,  upon  the  agreed  fact 

it  hod  been  In  Jeopatd]-:    Held,  that  the  court  did  not  Idtmi 


Appeal  from  the  Diatriot  Court  of  tbe  Second  Jad 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

N.  Soderberg,  {<yt  Appellant; 

I.  The  discharge  of  the  juror,  Dorsey  was  a  bar  to  a  3' 
quent  trial.  Jeopardy  attaches  when  the  jury  is  oom 
and  has  been  inipane)ed  :and  awom  to.  try^  ttie  a 
(Constitution  of  Nov.,  art.  1,  sec.  8;  1  Comp,  L.  1 
1958,  2020,  2021;  1  Bish.  Crim.  L.  1013-1019;  8te 
V.  Slate,  15  Ohio  St.  155;  Mounts  v.  Stale,  14  Ohio, 
306;  Dobbins  v.  Stale,  Oh.  St.  493;  Baher  v.  State.  IS 
S14  y.  W(trd  y.  State,  1  Humph.^  (Tenn.)  2^3 ;  Copley's  C 
Linj.  327;  3  OiUa  St.  238-241,;  3  CJa  lust,  110;  7  ] 
(Ala.)  307;  O'Brien  v.  Cornmonwealth,  9  Bush  (i 
333,;  People  v.  fluacifer,  48  Cal.  331;  McFadden  v.  < 
monu-eaUh,  23  Pa.  St  12 ;  1  WhaW.  Crim.  L;  sec.  589 ;  R 
V.  People,,  3  Park.  Cr.  R.  G7C,  685;  Queen  v,  Hepbur 
Cranoh,  297;  CominOHwealth  v,.Tuck,  2^  Pick.  365;  Ft 
V.  Barrett,  2  Cai.  304;  King  v.  iSwrton,  *  Baru.  &  Cpesa.  ■ 
People  V.  Scoggins,  37  Oal.  676,  6S0;  Gillespie  y.  Sim 
Yerg.  (Tenn.)  508;  2  Hawk.  P.O.  Cb-  47,  51;  Sia\ 
Rovei;  10  mev.  Z8S.)  /    

II.  In  the  absence'of  a  statntorj  |»h>Mbitioii,  sncl 
,*xisU  in,  Nevada,  ilgajjisl;  the  w.it)(dcpw,ifl„o^  a  juror,  j 
tbe  jury  is  complete,  tbe  court  may,  perhaps,  ia  ■atim 
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necessity  for  causes  occurring  after  tTie~Jurv  is  sworn,  at 
any  time  before  verdict,  put"  an'idiidf  t'b'thef  trial  b^  dis- 
charging a  number  of  the  jury.  'But"  th^' inability  of '  the 
state  to  convict  defendant  of'the  cfifn^  charged,  does  not 
coustitute  such  necessity,  tndepeiidently  of  the  statute, 
therefore^  the  allowance  of  tlxe  challenge"  of 't)6rsey  for  im- 
plied bias,  after  the  compIeti6n  6i  thfe  jiii*y,  Was  illegal-  and 
entitled  defendant  to  an  imraediafe  acquittal.      '  ■  * 

ni.  If  Dorsey  >vas  not  a  C[uialifled  jttryman;  it' was' but 
cause  of  challeiige  for  impTied  bias,'  aiid  "coultf  have  been  Iby 
the  state  or  prisoner,  and  must  have  b^^ti  made  befbrie'  the 
jury  was  swoni*  ,The  statute  does  not  authorize  either 
party  to  clialleiige  a  juror  alter  tlie  jurr- is  complete.  Dis- 
charging or  breaking  up  a  jury  contrary  to  law,  against  his 
protest,  without  a  verdict,  is,  in. the  law,,  aa.- acquittal. of 
defendant.  (People  r,  Scoggitiis,  87  Oal.  676^.^80^  1  Comp. 
L.  1957,  1958;J/i7na  Qiu^en  -(md:Ohild\'%\-Hephnrirh,- 7 
Tranch,  2^0;  2  Com. 'Dig.  322^  title^'Challenge— Pdremp- 
tory,"  letter  C.)   "    ■    '  ■    '    '•'•"'         •     ••-!■'   •  .'     '  ' 

IV.  Had  Dorsey  remained  on  the  jury^i  defendilnt  would 
not  have  been  entitled  to  a  new  trial  by. reason  of  Doraey's 
conscientious  scruples,  no  matter  what '  Terdict  had  beien 
rendered.  {Jones'  case,'!  Leigh -'(Ya.)^  5^9;  Whitehead  v. 
Welh,  29  Ark.  9^;  Woodward  vj  Deanr^l^  Mass.  297.) 

V.  Dorsey's 'unwlUihgness  to -find  defendant  guilty  of 
murder  in  the  first  degree  upon  fcircnmgrtafttial' evidence  was 
no  ground  of  challenge.  It  is  not  shown  that  the  evidence 
relied  upon  by  the  prosecution  was  circumstantial,  nor"  that 
defendant 'wafi  guilty'o^  murdier  in. the- first  degree.  ' 

VI.  There  was  no  adjudication'  by  the  court: upon  the  sub- 
ject of  the  supposed  necessity  t>fdischaTgiBg: the  juror  Dor- 
soy.  Its  jud^ent  sHotild  hive  been  expressed  iti  feome 
form  upon  the  record.  A  discharge  of  a  jiiiry,*>withoui  good 
i*anse  shown  <>li  the- re<y)rd, -operates  aaianiiicqiiittail.  {State 
V.  Walker;  26  InS.  d4:^'/Ska.ffor  vi^Siat^.^  27  Id.  ISli^Stcdey. 
Bcdman/17  ToWa,'829  ^S^^etife  v.'Vmghaih  2aid;f286;  People 
V.  Cage,  ^S  Gal  B2S.y  \''   '^^  ''^  u.;!-i.lM  ,io  j:..-,.-.  •/'  '^.. 

Vrr.  The  court 'ei*r^  jn'otfevi^tilirtg  (f^^daiitVWibtioh  to 
discharge  the' el4vfen'''Jtifofs  temfeiniiig  affer  Dbrfeey'w'as  *ex- 

•     ■»•  •  '   I'-'Jjiiij.-.Hi  'KJ   ".K'ii  ill'//   iiiil';    I,:.       / 
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cused.  (1  Whart.  Crim.  L,,  sec  589,  and  cases  citec 
i;  Beid  v.  State^  .50  Gfa.  556;  1  Riah.  Crim.  Pr.,  see. 
VIII.  The  jury  should  hare  heen  sworn  to  trj  defen 
plea  of  former,  acquittal.  ITntil  bo  sworn  tbej  wei 
qualified  tq-  try  sftid  plea.     {Lang  y.  State,  58  Ala, 

,  .,  IX.  The  court  erred  in  charging  the  jury  to  find  i 

people  upon  defendant's,  second  plea,  for  this  was  chi 

.  the  jury  tipop  iuattjers;of  fact.      (Art.  6,  sec,   12.  .C 

.  State  V.  Tkhel.  13-  Nev,  SflS ; ' State-  v.  Frazer,  U  td. "  i 

,  Oomp.  L.,,  sec  9?,i'}  ,      , 

1  M.  A.  My,rphy,  Attorney  General>  for  Reapondent: 

'   I.  Before  Ji  perscoi  aixuaed  oi  a  felony  can  clain)  tl 

'  has  been  placed  in  jeopardy,  he  mu^t  i^lw^  to.  the  cour 

a  jury  of  ttrelve 'good'  and  lawful  men  had  been  selecte 

"  sworn;  tbat  they  were-. free  from  any  .lof  .the  jtatritor, 

qualifications,  and'had  been- diajg^d  with  the  ease. 

II.  Where  a  juror  entertains  such  conscientious  opi 
&i  would  preclude'  him  from  fiiiiding  the  defendgnt  | 
where  the  punishment  ia  dettii,  it -is  the  duty  ^  the  < 
in  the  due  administtatioa  of:  the  law,  to  ,excUido  the 
(^<aters  V.  People.  89  N.;  Y.  IQO;  Wetler  v.  State,  4C 
381;  Gr»««  v.  StatB.-^  OHrtea).3a9;;iCo»mw!i?veaiiA  v, 
er,  17  Sei^.  ftR.  155 ;  WilUamav.  State,  3  Kflly, 458 ;  . 
T.  State,  »Smed..&M.  115;  Mariiii  v.  SU^e.  16.  Ohio, 
O'BHenv.  People,  86  N,Y.:27.6;  Greeley  v.  State,  QO 

■Ul.)     .  ....       . 

III.  A  juror,  whbaiter  heifls^om  in.c^ief^and  ha^ 
fais8eat;'is:dis<:orei)ed  tobeinoQSo.pdteiit, to  serve,. may,  i 
e^roise  of '  a  .sound  ditciietioii,  be>set  asid?  by  the  c 
(18  Wend.-  351;  Paopie  v.  H^tZsc*n,.3  Park.  Orim.  199; 
V.  ^Itett,  46,GoQn.  581i),.  , 

IV.  ThoQ^.  neither  pecliy  kosi  a  rig^t  of  ^^Ilenge  ai 
juror  is  swoiDi,  it  isiji  the  diaoretioD  »f  the  cvurt  to  ps 
the  admiuiatla'tion  of,  juStic«  hyinvB8lagetio)i,:at  any 
of  the  trial,  on  objection  to  the  impart^iality  of  a  juror, 
by  withdrawing  (due  oaw  fr<jm  the  iW7  'f  *"y  juror  is  £ 

, unfit  to, sit  tberwft  ,  iU.,j3.;  y.  Idorris.-l  Gurfj^'  Q.  C. 

V.  An  alien  will  not  be  permitted'to  sit  on  a  jury,  a 
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challenge  can  \^'  interpose^ ,  at   any  time  before   verdict. 
(Stone.  V.  People,  2  Sqam,.  $26fj''iMrv!  'PeopZe';i6  Midh." 

OOl.J 

VI.  A  member  pf  the  gra^d  jury  whicti  found  an  indict- 
ment afiainst  the  prisoner  is  iiot  a'  competent  iurdr,  and 
either  party  may  object  to  mm  acting  as  aucn  at  any  time 
before  the  verdict  is  renderej]^.  CDilworth  y.  Commonwealth, 
12  Gratti  689 :  jRea.  v.  I^^ard,  10  dox  Cr.  L:  C.  573 ;  Watkina 
V.  Sfofe,  60  Ga,  6.01.)  ,         ;  i  -     ,  .  .    

VIL  A  juror  who  has  f draped  or  expressed  !ap  opinion  is 
disqualified,  and  can  "be  phallenc'ed  off  at'  a^y  time  before 
the  verdict  ia  .rendered.     (State  v.  TulUr,  S4  Conn.  280.) 

\^II.  Where,  ip  ^he  course  of  a  trial,  the  judge  was  in- 
formed that  a  juror  had  fraudulenUy  procured  himself  to 
be  selected  for  the .  purpose  of  acquitting  t^he  prisoner,  and 
the  juror  was ,  withdrawn ;  held,  there  was  no  jeopardy. 
{State  y.  Bdh,9^X  K.;d.591.)^  ''^  ,^  '  '   ^. '.   '    '  .''      ' 

IX.  The  prohibition  in  article  Ij  section  8,  of  the  state 
constitution,  that  *^no  person  shajl  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense^^  means,  that  no  person 
shall  be  tr^ed  the  second  time  for  the  same  offense  after  a 
trial  by  a  con^petent  arid  regulay  j,ury,'up6n  a  good  indict- 
ment^ whether  there  be  ^verdict  of  .acquittal  or  conviction 
and  judgment  rendered  thereon.  (^Jones'  v.  !the  Queefi, 
Crim.  L.  Mag.,  Nov.  1880,  7660  \        '     "'  '  •       •     • 

X.  The  answers  of  the  jurpr,  Dorsey^  were  made  in  re- 
sponse to  the  questions  pf  the  defendant's  counsel  I'his 
was  a  reppeping  of  the  question  of  the  qualification  of  the 
jurors  at  tte  ii^stancepf  tjiet'defendarit,  and  was  a  waiveir  of 
their  being  swonL  .       .     , 

XI.  The  allowance  of.  a  challenge  for  implied  bias  is  not 
the  subject  of  an  exception.     (Crim.  Pr.  Act,  sec.  '241 ;  State  ' 
V.  Larkin,  11  K^v^  325;  People  v.*  MurpJiij,.  45  'Cal.  142";  • 
People  y,  AthertoUj  51  Id.  495;  People' Yi  Vasquez,  49  Id. 
560;  People  v.  Cotta,  Id.  166.)    '    '   '     '  '  '  ''  '  * 

By  the  Court,  Hawi*t,  J, .; 

There  is  a  growing  copAiat  ,o|>  th^  fii),t^9r^ti09  in  the 
United  Statea  aarto  the  truej  nje^piiig  of  9j(jnatij;ut\9nal  .pro- 
visions ginwlar  to  ours  that  "no  person  shajl^bp  subject  to 
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jigainat  the  objection  of  defendant,  to  impanel  anot 
juror.  Before  such  juror  was  impaneled  defendant  mo 
the  court  to  discharge  the  remaining  eleven  jurors,  who  1 
been  sworn  to  try  said  cause,  upon  the  ground  "that 
withdrawal  of  said  Dorsey  operated  as  a  destruction 
aaid  jury."  The  court  denied  the  motion.  After  the  ju 
Dorsey  was  discharged,  the  defendant  Interposed  a  3pe< 
plea  of  former  jeopardy.  The  court  instructed  the  ji 
"that  there  waa  no  evidence  to  sustain  a  verdict  in  favor 
defendant  upon  bis  said  special  plea  of  former  jeopard 
The  defendant  waa  convict«d  of  murder  in  the  second 
gree. 

If  the  juror  Dorsey  had  made  the  .same  statement  bef 
be  was  sworn  as  a  juror,  as  he  did  afterwards,  it  would  hi 
been  the  duty  of  the  court  to  have  then  and  there  diacbarj 
bim.  The  statute,  in  olea^  and  explicit  terms,  declares  L 
any  juror  entertaining  aoch  conacieutious  opiniooa  "st 
neither  be  permitted  nor  compelled  to  serve  as  a  juro 
(Crim.  Pr.  Act,  sec  340;  1  Comp.  L.  1964.) 

If  circumstantial  evidence  was  introduced,  and  it  \ 
dearly  sufficient  to  warrant  a  verdict  of  guilty,  it  woi 
have  been  the  duty  of  the  juror  to  find  such  a  verdict 
said,  in  effect,  that  he  could  not  discharge  his  duty  in  t 
respect;  that  he  would  not  £nd  a  verdict  of  guilty,  whi 
the  death  penalty  might  be  enforced,  in  a  case  of  circu 
stantial  evidence,  no  matter  how  convincing  and  clear  at 
testimony  might  be.  He  was  an  incompetent  juror.  1 
answers  were  very  similar  to  those  given  by  a  juror  in  7 
People  V.  Ah  Chung.  In  that  case  the  court  said :  "It  cle 
ly  appears  from  the  examination  of  the  juror  that  be  woi 
not  convict,  in  a  capital  case,  on  circumstantial  evidew 
and  we  think  that  the  challenge  was  properly  sustaint 
There  are  many  cases  in  wbioh  ,the  evidence  on  tiupart  of  t 
prosecution  is  entirely  circumstantial,  and  to  hold  that 
party  -is  a  competent  juror  who  will  not  convict  on  au 
evidence  would  in  many  cases  defeat  the  «nda  of  jnstiof 
(54  Cal.  402.)  In  the  language  of  the^upr«me  court  of 
linois :    "It  would  be  but  a  mo^ery.  <%£  justice  to  go  throoi 
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the  fornix  of  a  tnal  with  siioh '  a  pers(xn  upon  ]tbe  jury/' 
(Gates  y.  People,  14  111.  436.) 

This  brings  us  to  the  discussion  of  the  vital  question: 
Was  the  court  authorized  to  discharge  the  juror^  against  the 
objeetion  of  the  defendant,  after  the  jury  was  sworn  to  try 
the  case  i  In  considering  this  question,  it  must  continually 
be  borne  in  mind,  that  Dorsey  wa^^  on  account  of  his  con- 
scientious opinions,  incompetent  to  serve  as  a  juror;  that 
his  incompetency  was  not  made  known  to  the  court,  or 
counsel,  until  after  he  was  sworn;  that  his  iTiconrpeteney 
was  of  such  a  character  that  it  could  not  be  waived ;  that  it 
was  unneeeesary  for  the  prosecution  to  interpose  and  chal- 
lenge to  the  juror,  and  that  the  statute  makes  it  the  impera- 
tive duty  of  the  court  not  to  permit  any  such  person  to  serve 
as  a  juror.  It  must  be  remembered  that  it  was  not  the 
fault  of  the  prosecution,  nor  of  the  court,  that  the  incompe- 
tency of  the  juror  was  not  discovered  until  after  the  jury 
was  sworn,  and  that  the  knowledge  of  the  juror's  incompe- 
tency was  brought  out  by  the  voluntary  act  of  defendant's 
counseL 

In  Ex  parte  MaasweU  (11  Kev.  486)  it  was  held^  that  sec- 
tions 396  and  397  of  the  criminal  practice  act  (1  Comp.  L. 
2020^  2021)  should  be  c(mstrued  with  reference  to  the  con- 
stitutional restriction  in  respect  to  second  jeopardy^  and 
that  under  these  provisiions  the  trial  courts  are  invested 
with  power,  in  the  exercise  of  a  sound  legal  discretion,  to 
discharge  a  jury  after  the  cause  has  been  submitted  to  them,. 
without  the  consent  of  the  defendant,  and  without  the  dis- 
chax^  constituting  a  l^al  bar  to  a  future  trials  in  all  cases^ 
of  manifest  necessity,  whether  such  necessity  arises  from 
some  physical  cause  occurring  during  the  trial  or  delibera- 
tion of  the  jury,  or  from  the  inability  of  the  jury  to  agree 
upon  a  verdict;  that  this  power  is  not  one  of  absolute,  un- 
controlled discretion,  but  must  be  exercised  in  accordance 
with  established  legal  rulefi^  and  is  always  subject  to  review 
by  the  appellate  court. 

In  O^Brien  v.  The  GcmminwveMh,  the  supreme  court  of.^ 
Kentucky,  in  construing  a  similar  statute,,  said:  "It  could 
not  have  been  intended  by  tlie  liection  ^upm  (248)  .that  the 
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power  ;of  thecourt  to  disbbkrge  a  jufy  ini  oadeg  of  neoessitj 
restricted  to  the  causes  enumerated  in>  that  sectlbn ;  if 
all  other  c&uses  arising  dHring  the  progress  of '  the  tr 
sbowing  tt  elenr  aud  maaifeet  iie«es3ity  for  the:  discharge 
the  jurj-'  must  bo-  diarogatiied.  This-  section  vt  the  code, 
our  opinion,  waS'not  intended  lio>deflne'a!H"tbe  Causes  ii^: 
the  happening  of  which  this  powet  could  be  exercised,  1 
wlis  only  intended  as  an  adoption  of  the -1(^1  rnle,  thai 
case  of  actual  neecsBity  niuErt  exist  before'  a  -jury  can  be  id 
«hai'ged;'*'   (0  BuBh,38T.)   ■■■      ■ ''  ■•■'  '■'  "'    !,■'■■  ■'    ■■ 

All  the  authorities  agree  "skafwhere  the:  jury  >has' kt 
diachai^d  upon  necessity  the*  pfiBonfr  in'ay''«gsiii  be  \ 
upon  trial.'''  [StaieV.  NeUon,M  Inft.  8«8.)-"  Bntirhat  sb 
■he  considered  as  consti^lutiDg  'swch'  a  'nedMffityi^slto'.juati 
cOurtai*  eXercisiiig' this- priwer' iff  not  So'wielllsettled.  1 
poiver  is  one,  as'beffcw  sttftt^v  <'^"!i''****l*'"'^''**'****'^  **>"' 
exeroiseil  soundly,  not  arbitrarily,'  nccordirtg  'to.  tyit  i^iili 
fatfta  and  cireiiiriBtM:^es  of  eaiS  iJartitttilfiv'tabw.  .•ii-."- 

The  tabsk  cOniWiori'.vyf  itbe' 'cla*i  i4*nttmii(ifpd>i(fe '^hyaj* 
necessities  that  have  been  held  to  justify  the  courts  in  d 
chal^in^'a'Jitry,'  tilthOTiglr  ifhia^fceea-ffffoi^,  irit^r'e  t 
presiding  'jildg^^becomw  ,KO'ill  las'todb^iiiittljlt'  t»  pl4>oe 
with'thetriiil'('iV'»/^n('V';/?/«^(*;'4&lew>:[5*P.4S)f  or'wh* 
a  juror  is  pirevented  by  BJckneSs  iroM  att^iding^ coact  di 
ing  the  trial.  {V:  6'.  v.  H(W*'eZii'4  Wash.  *)«■;  HOct»r. 
State,  2  Mo.  1156 ;  .S'/<rie  v.  Curlis,  6  Kinaphi  601 ;  Oommc 
u-calfk  V.  Fells,  9'Le*gh',  613.)     ■■•■■-■      .■■■■-■ 

There  is  another  class  of  cases  frhere  the'  conrtA  ha 
been  justified  in  discharging  a  jliry  upon- iirtiat  ia  termed  A 
necessity  of  doinrj  jiiMire.  which  ariws  ixnm  tb«  duty' of  ti 
court  to  prevent  the  obetrilction  of  justice  by  gnardiog  i 
administration  agninst  all  fraudulent  practices,  such  as  tai 
pering  ivith  ttiejurors  after  they  are  sworn  (Foster's  Orov 
Law,  87 ;  State  v:  Wmtnan,  6&  N'.  C.  20») ;  or  the  fr«od 
lent  introduction  -into  the  ftaael  <^  a'perjilred  jnror,,  w] 
at  the  instance  of  the  defendant  has  pvcKKHd  liimaeU 
be  selected  on  the  }tiry.iW'tte  ^urpose^of  acquitting  tl 
priuner.  (8tai&v.^B«Uy  St.lii'G.  i&U:}ni-,  ■.■>  ,'.  '^  .  : 
'From:Un'«Kaniio«tiBni'«0'>^e''itnimrbHB>tBOthar*ti^jbcta 
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jng  more  or  less  upon,  this  siibjcct^  we  tEuik  it  may  safely 
be  annouhcedj'as  a  general  "t\ile,  i:hat'ciWts'ai*elega^^ 
thorizea  to  discbar^  .W'jur6i*''or'^'*juty^^^  tte  jtlrf  lias 

been  swbVn'tbHrjr  the' case';' wKei'eiVer'^^^  ^ileh 

a  necessity  exists  as  to  make^Jt 'appaten^t  tnat  the  ends  of 


agree 
l)v  th 


'wnenever  11  cieariy  appears  Tn.^i  iwey  are  unauie  10 
upon  a  VerdicV'''The"g(?nerar  pHl\ci|)1^^^  W^irkti't'ed 
3'supreW*(ioui^t  df  ^Ohfe' In  thfe'-'(la3c^^if ''2>665m5  v. 


Dv  tue  supreuw  cour 
."^Inle:  ''It  is  the  rT^ 


vsoleirvn  and  respons 


bfe  rtgk  of  tK^^ita^e;  '^i'd' "orib' 'of  the>  liibst 

.,....„„  „. .Oonsiftiy'<Jl!'afe  diitfe;  ti/'itliid^H  crime^;  a'nd 

it  is  tE6-aftso7ute'righr6'f'iiiy'on'e  Idch^cA" oi  mhii^\  to'^de- 
mand  'a  speedy  public  trial  by  an  impWi*tia.7  ]i?r^,'"and'  a 
verdict," '^TwlaHn'g  'his'  giim-dr-'itttlo^-^i^e;' atb6Min^'4i)  the 
du'e  courses'  '6^ '  'tiw/'' ' tbg  g{\tf 'i'6"iri(!li8pensa'bTJ^"'ilic6ya?y '  to 
the  safety  6f'tlie 'dirtiW(iiiliy-  a'iid''-<lie  ptV«^6'kM'6ii' k)f  "i^t^dce 
and  order;  ai/d't^e' Mef  "for' t^hi^^rtfcit'^t?^  ^f'the  :ihii6'<^iit, 


i: 


pnJblem^Ms^fwkVs'bVeri'^^^^  botH^  (jf 'itMse 

•iiiilioft^ti^ii^htsV'''afifi,  tTie  'o^ijc^fcrTife  lJ6en  ■  coVn^let^fy-'ac- 
complishect '  b/  mhiA^'ihc''Acc\i^^A^^\khie'  tb''ihfe\tei^W'titil, 
*  in  the'  rVgrtlav'^cbiiY«e''{)f * j\ta/cTir^'^rti.e6a^ 
charged  with  the  issue,  without  molestation- Wiritetftii'felibe, 
has  had  the  fullest  and  ainplest'ojiportti'nity  io'|ni3g  upcjin  the 
quosfion  of  his  gtiilt ;  ^nd'fcy  making  etef^'iritd'fer'ence  'on 
the  part'of'tiie  government  by  which  a  rcfdict  is  prevented, 
while  a' reafionahle  hop6  rfthJilHs'thit  (ijic' m^y  be  f^nd^red, 
an  ahsoTiUe  bar  to 'tis"  fjirtli^r  J)Tosecntion'.    "If  a' -verdict 
can  not  be  oT)taihcd  upon  onfe  triAl;  another  may'  be  la'wfully 
had;  and  'the  unavoidable  delay  which  to?^tlcs  is  the  fault  of 
no  one,  '  J^or  the  hotter' 'pi*otectifiri  of  thfe '  accused,'  the  law 
requires  unarilfnity  Hn*  the  juVj^  'before  a  teWict'cati'  be'  ren- 
dered; but  to  allow,  on  th^  otle'hftiid^,  'the  ignorance,' perver- 
sity, or  ev«i'h6Aest  tfiistak^''oI'tt*  svrigl&'g'tti-or 'to-'  Iparalyzc 
the  adntinis(tt'ati'on''of'jn«fifee,  and^-turn  l'(Wifee!.upon  the  com- 
munity th^  iii06tJdia^rou8'offelii(ktsy''ol!'/oti-'thei*other^  to 
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allow  the  foven^ei^t  to  trifle  with  the  oonstitutioua 
guards  of  the  accused,  would  equally  subvert  the  f 
tion  principles  upon  which  the  criiuinal  code  i?  &< 
tered."     (14  Ohio  St.  501.) 

The  supreme  court  of  the  United  States,  indiscussii 
question,  said:  "We  think  that  iji  all  cases  of  this 
the  Iftw  has.  invested  courts  of  justice  with  the  autho 
discharge  a  jury  from  giving  any  verdtat,  whenever  u 
opinion,  taking  all  the  cii'cumatances  into  coueide 
there  is  a  manifest  necessity  ,for  tjhe  act,  or  the  e 
public  justice  would  otherwise  be  defeated."  {United 
v,  Perez^  9  Wheat.  580.)  APP^J^^S  *^  principle 
case  in  hand,  we  think  the  cou^t  was  justified  in  disch 
the  juror  Dorsey. 

How  can  it,  consistently,  be  said  that  no  necessity  i 
for  bis  discharge !  He  was,  as  we  have  already  aJhoi 
incompetent  juror.  By  an  inadventure  upon  his  p 
had  kept  from  the  court  and  counsel  all  knowledge  of 
competency  until  after  t^e  jury  was  sworn  to  tiy  tb 
This  was  in  effect,  although  not  so  intended  by  the  ji 
fraud  upon  the  court,  and  it  was  its  plain  duty,  wh 
facts  came  to  its  knowledge,  to  protect  itself  fro 
"honest  mistake"  of  the  juror,  and  not  to  allow  the  i 
istration  of  justice  to  be  defeated  by  keeping  such  a 
upoif  the  jury. 

Let  us  suppose  for  a  moment  that  in  answer  to  tht 
tion  of  defendant's  counsel  the  juror  had  said:  "W 
was  asked  whether  I  ha4  ever  expressed  any  uuqu 
opinion  as  to  the  guilt  or  innocence  of  the  defendant, 
not  fully  understand  the  question,  and  hence  answe 
erroneously.  The  truth  ia  tliat  I  have  expressed  the  o 
that  ,the  defendant  is  guilty  of  murder^  and  ought 
hanged.  I  entertain,  this  opinion  now,  and  it, is  so 
fixt^d  in  my  mind  tb&t^o  evidence  will  re^ye  it.''  Car 
be  any  question  as  to  wb«t  the.coort  should  do  in  such  a 
No.  It  wquld  be  the  duty  of,  the  court  to. immedi«te] 
charge  the  juior.  Why)  Beeause;  it,  wtuild  be  a 
farce,  a  mockery  of  justice,. to  compel  tbfi  defendant 
tried  by  any  juror  entertaining  such  an  opinion.     No 
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State,  as  we  had  occasion  to  declare  in  the  State  v.  McCtear, 
"has  certain  rights  as  well  a^  the  prisoner.  The  people 
need  protection  as  well  as  the  defendant  who  is  accused  of 
crime.*'  (11  IsTev.  61.)  Hence^  it  necessarily  follows  that 
when  it  clejarly  appeared,  to  the  satisfaction  of  the  <50Urt,. 
from  the  answers  given  by  the  jnror^  that  he  would  not  con- 
vict the  defendant,  however  clear  and  convincing  this  proofs 
might  he,  if  the  same  depended  upon  circumstantij^l  evi- 
dence, it  was  equally  the  duty  of  the.  court,  as  in  the  case 
last  supposed,  to  imniediately  discharge  the  juror,  and  for 
the  same  reason.  The  juror  had  rendered  himself  incom- 
petent His  mind  was  not  in  such  a  condition  as  to  enable 
him  *S¥ell  and  truly  to  try,"  as  his  oath  required  him  to  do, 
"the  matter  in  issue"  between  the  state  and  the  defendant, 
"and  a  true  verdict  render  therein  according  to  the  law  and 
the  evidence." 

The  principle  of  the  statute  is,  that  any  person  entertain- 
ing such  an  opinion  is  unfit  to  be  a  juror  in  such  a  ciiase, 
because  his  conscience  will  not  permit  him  to  find  the  de- 
fendant guilty  when  death  will  be  the  consequence  of  the 
verdict,  however  conclusive  the  evidence  may  be.  Sucb  a 
person  is  unfit;  he  has  prejudiced  the  question;  he  has  made 
up  his  verdict  without  hearing  the  evidence,  and  oilght  to 
be  excluded  upon  common  law  principles.  "It  would  be  a 
solemn  mockery  to  go  through  the  forms  of  a  trial  with  such 
a  jury,  or  even  with  one  such  juror.  The  {Prisoner  is  sure 
to  be  acquitted,  independent  of  the  question  of  guilt,  or  in- 
nocence. It  would  be  a  misnomer  to  call  such  a  proceeding 
a  trial."     (People  v.  Damon,  13  Werid.  354). 

We  have  not  overlooked  the  provisions  of  section  384  of 
the  criminal  practice  act,  which  declares  that  the  challenge 
to  an  individual  jnror  ^%ust  be  taken  when  the  juror  ap- 
pears, and'  before  he  is  sworn,  but  the  court  may  for  good 
cause  pelmit  it  to  be  taken  after  the  juror  is  sworn,  and  be- 
fore the  jury  is  completed.''     (1  Comp.  L.  1958.) 

The  state,  as  well  as  the  defendant,  is  required  to  inter- 
pose its  challenges  before  the  jury  is  completed.  This  pro- 
vision of  the  statute  must  be  complied  with.  Whenever  it 
appears  from  the  examination,  upon  his  voir  dire,  that  a 
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jiiror  is  disqualified  by  reason  of  the  existence  of  an; 
,  r^yhich  i^.made  a  groiiad  of  challenge,   tlie  juror'tail 

,  .cballenged  as  specified  in ,  tlie,' statute,  iitlierwiHe  tte 
^  wjhettev/tlie  .state  'or  t'He  dcfejvianij.'.win'  !«"  eoiisVdfei 

(having  ,y?a,ived  the  pignt  of|CLa!lepge.  "       '    , 

But  itcanhot,  witli'aDy  soji'nd  feasob,"be  urged  the 

proyifiiop  of- our  statute  has  any  application' to'k  capt 

:the  ipresent  one,  where' fhe\ disqualification  or  iricboifx 

of  tn^.  juror,  ^ItuougE.a.grounft 'of'cii'alle'hge,''is'"'hot,' 
.opt   any,  faiilt   of  the   challenging 'par(yi''aiscovered' 

,4fter  the  jurfr  ip  completed.  ,         ''    ''''.|!'*  "'  '"'"'1'. 

,  .  in  slate  v.'  Tullcr,  immediately'- afl'pr  the' jury  li'ad  r 

^froiji  tto  iCouri-robm  'W  consiiler  tHeir  .vi^rKict;  snd_  1 
'.the^.yftr^ict  .jv^ife  rendered,  a  memoef  of  ine',''fcar  Ynf* 
j  defendant's  coiiiis'pl  tlirit  b'iie  of  the  ]iirlits'(n'it  SaniWg 

had,  prior  to  fhe  comiheiiceineni  or  'fUe'  thy,  expr'^bf 
_  hiiji   the  opinion   that  defendaiit  was  eiiiHy.<iit'"(rib'', 

charged  againsi  miii.  "The'alt:ornej-'did'hc>t''irSn^,'tR?; 
_  ,tp  .t|l^e  'np(jice,  of  iJie-  court  untu,  'after  'the  Vcnaitjon'  t 
.^yC'^c^.^^iyhM.he  inoyed  the  court  1(^  arrest  the  judg'me 

the  fiTOunq 'of  the  biaS' of  the  iiirorL     This  mofftn'vv. 

,;    n-..»r         fT    "Vi.iri      vM  il>^'l     'ii'    -I'l-.^rni"/    ■[■ij-iv/.iii      III 

,  served  for  the  apyice  of. the  s(iprenie  court- 

.  |tf^l)e  suprein^^^court,  iif.  rlccliTiiig  this  iiiofioDj  saTd' t] 
^,t^  f^Cts,  li^  beey  broughrtp' theiinW-fedge'i'o^^P^'^ 
.|beforp,.yejr(ii(;t,  it  "\toul|d  Ijave'  seiit'lor'  thc'ni^y'find 
.J|he  ca;^e,  ^rraj  them  without'  hesitation"  and  declare 

;cule  tolje  ,tliat  it  counsel^  "knows  of  an  object  lofi  'f 
..panel  befo.re  the  veraic,t  is  rendered,  and  ili'  tinie  to  pr 

the  verdict,  and.  obtain  a,  rehe^^ng ''^^"'■p  auf.tlicr  jiir^\ 
,,di^as  npt .  avail  himself  of  the  opportuniiy,  he  mu 
,  hpjden  to  ,»  ^aiver  of  the  objection.     Otherwise  he  i 

be  .permitted  to  lie  by  ^nd  speculate  upon  the  chances 

,.yerdi<;^,  ^d  that  caij  not  be  tolerated."     '(34  Conn.   ' 

;  In,,  stale,  v.  AUeu,' if*  Conn.  531,  each*  of  the  jtiror 

fore   being   accepted   aiijl   sworn,   was   examined   ift  t 

,qi  the.  atqte  and  defindant  as  to  his  qualifications^ 

t^e  seoond,  day  of  the  trial,  and  after  witnesi'es  had 
..cxamjpod  in  behalf;  of.  tbe  state,  the  counsel  for,' the  de 
^  ant  statfd  tp  ^lie  cour^  that  th^y  tad  been. informed  an 
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lioved  that  on^  qf  the  jfiroca  i|i,.<tfae,C4^  .wjBa.fiisqualiiiQd^- 
for  Ae  ^ea^on  that  ■he;foTe  b^i»g  ^w^^jfi^'  as  s^ifii.  j"uxar  ihe  h^rt 
express^  the  (^inipp  (hat  i  the  a^t>uae4'  *^^ .  guilty. ;  of. .  tb^ 
crime  .ch«rged  iu  tjbe  iindiotmeD,tji,  and  ae^ed  thie  /oouvt  to 
suspend  the  trial  gi^d  .heax  ^iwhiwiti;ies«^.ft3  {th^j  ;wqTe  pre- 
pared to  offer, to.  prQv^  .8Hflh'.di3qua]iifi9,atioTi,:  Th/e.. court;, 
upon  hearing  ^thf  eyddenc^,  ipnnd  ift^*^  fact  ^t  thi^  jui;or 
had,  before  he  was  sworn,  expressed  an  opinipi^  .jthajt.the 
defendajjt  wa^  guilty  <)f  th^.^jrimQ  of,  j?i^r4^r.ii^  th«  firsj^  fde- 
gree,  an4 .  .tb^r^up<^A  ideojar^d.  that .  said  jpror  ^vas ,  disqi^a^- 
iied  ta,-art  as- a  jnror'  uppp„tte.  t|^^,al  p|  .the'Case..  Counsel 
for  d^f fjadant  the^^  a^^d;for;;tW6,i^i.>vbiQh;t,9,<?on^id0r:iwhat 
couree,  tihiey,.  would,  adopt^^i  The  iwprt'  gr^ntied;  them,  VMtil 
the  w^^  dayj'WjD^Dr  tj^ey.  (*ff?re4,.t^.^8^>i€>  th^  disqu^Uftqfi^. 
UoiK)f.tih^  jnrori.ftfli^/PJ'fl^ei^i Ki^:tbeit!!iaA,  ; rJlUe -cK^ujst  jr^r 
fused  ,l;io  ftqccpt'swtit  waiYeT...a»dt  discba^g<?d 7|tha[  jiiro^t  ^^^ 
.supreift^^ ►court;  h^ld.>th^  tbe^oSeroof .,4?^^»'4aftVs!.co^3^1 
f'amet^OrJi^te!;  ftiat^'/.tJlQjcQprtijCOj^W  P^h  t^^.fefl^reiji^i^^cljtQ 
reinst^te^.^^:  (}ij8Gii^rge4  jv;i?4|)y.  upw  t^e.^^^eV,'  .wd  P^fT 
rained  tbe^aeti^p,.^!  iib,?,Po,v^;^|^n>4i$^obp^giAg,,th^.ji^^^ 

was  regujarly  s^oijny  tl*erOpfpi\ig,flt;atQpi^ftt^,flonnseLja^acl^, 
and  a vl^itcjes^  Jbjadi,jbeei^i^'pr^,a^  l4w^d,,iApoi?,  jtl^e.^stan^i 
uue  of  ji^.: jurors. .aj|;p^e  .ai>d.  mi(}vJiih»t..bqi  wii& .PP^/of  yth^ 
srand  juypr8,,whi(^.  :^ound/ti&>9..i,ndi9fi!nepti:ag^in^,.1^e  ,4eT 
fend^qt. .  .  Whc^ei^ponj  th-e.  pjaintiff's  attorj^ya  "a^ked'.  de- 
fendant's attor3ie\^.,..what.:thi3y  .intended  ,ta  flp,^  And,  in 
answer,  the  def^^ndant's.  attorneys  .ask^d.the  «^ttovneys  far 
the  plaintiff  what  j  they  intended,  to  d<i>.  .-. 'A^^P^U^^^^^  ^^^^ 
<:ourt  inquired  of  the  plaintiff's  attorneys  wbaj^.  ,thcy  in-; 
tended  to  do.  To  iwhich  they  replied  .that  they  woujd  like 
to  have  the  court  suggest  what  they  bad  better  do.  .■  TJie 

fnirt  then  asked  the  defendant's  attorneys  what.  they,  in- 
tf^nded  to  do,  and  defendant -9  attorneys' replied,  that  they  m- 
toTidcd  to  stand  upon  the  defendant's- rights,  ^nd  could  pot, 
'lor  wo\Jd  not  do.  aft3';thing,  ox  take  any  course  to  waive,  the 

V.fcndant'^  rights  in-  any .  resiiect/  whatevef-"',,  ^fter  i;ume 
further, Jegalskij-njiabing  and  deiajf,  V.the  court  then,  asked 
il^fendant's  attorneys  if  they  objected  to  proc(^odi!ig  with 
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the  jury.  They  replied  ihat  they  did.'  The  court  then 
charged  said  jury."  The  action  of  the  conrt  was  atisti 
upon  the  ground  that  the  diBcbarge  of  the  jury  was 
necessary  result  of  sustaining  the  objection  interpose 
the  defendant  himself,  and  hence  did  not  take  place  wii 
his  consent;  but  was  an  act  done  at  his  own  instance, 
would  not  therefore  operate  As  an  acquittal,  nor  bar  a  fu 
prosecution. 

In  this  connection  we  deem  it  pfoper  to  say,  as  a  m 
of  practice,  that  we  would  have  justified  the  court  hi 
refused  to  allow  defendant's  counsel  to  dsk  the  jutow 
general  question  as  to  their  qualifications  after  the  jiir^ 
complete.  Counsel  should  not,  in  Our  opinion,  have 
q'llowed  to  fish,  out  of  seKson,  for  some  point'  upon  *hi 
lay  a  foundation  for  an  exception,  without,  at  least, 
baiting  his  hook  in  a  proper  manner.  He  shonld  have 
required,  in  advance,  to  show  to  the  conrt,  by  affidav 
otherwise,  that  he  had  reason  to  believe,  and  did  be] 
that  one,  or  more,  of  the  jurors  was  disqualified  or 
incompetent  to  try  the  case  upon  Some  ground  of  whi* 
was  not  aware  at  the  time  of  the  completion  of  the  jury, 
to  stale  the  facts  upon  which  his  belief  "was  founded, 
hesitated  for  some  titne,  before  writing  this  opinion,  wb 
it  would  not  he  a  sufficient  reply  to  the  argument  of  a 
lant's  Counsel,  iipon  this  branch  of  the  case,  to  say  tha 
discharge  of  the  juror  Dorsey  was  brought  about  by 
voluntary  and  irr^ular  act  of  defendant's  counsel  in 
ing  a  question  that  ought  not,  ualder  the  circumstance 
have  been  permitted  by  the  court.  But,  owing  to 
earnestness  of  the  arguments  of  the  respective  coimse 
well  as  the  interest  and  importance  of  the  issues  prese 
we  deem  it  best  to  dispose  of  the  question  upon  its  mi 
Especially,  as  from  each  and  every  l^al  standpoint 
could  reasonably  be  taken,  the  anthorities  sustain  the  & 
of  the  court  in  discharging  the  juror  Dbrsey. 

But  the  question,  in  r^;ard  to  which  we  at  first  e 
tained  some  doubt,  and  which  is  by  no  means  as  well 
tied,    is,    whether   the    court   was   justified    in    impam 
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another  juror  in  the  place  of  the  juror  Dorsey,  instead  of 
discharging  the  jury. 

In  considering  the  facts  of  this  case,  iii  coriiiection'iiyitli 
the  authorities  to,  which  our  attention  has  been  called,  we 
have  arrived  at  the  conclusion  that  this  action  of  the  court 
was  correct.  The  remaining  eleven  jurors  were  competent. 
No  objection  was  urged  against  them.  They  had  been  se- 
lected, agreed  upon,  and  accepted  in  the  niode  provided 
by  law.  No  testimony  had  been  pifferied.  It  seems  to  us 
that  the  discharge  of  an  incompetent  juror  did  not  create  a 
necessity  for  the  discharge  of  the  eleven  remaining  compe- 
tent jurors. 

In  People  v.  Damon,  supra,  whic\x  was  g  trial  for  murder, 
after  the  fourth  juror  tad  been  sworn  in  chief,  and  taken 
his  seat^  the  district  attorney  in<juired  of  tim  whether  he 
had  conscientious  opinijons  against  finding  a  verdict  of  guilty 
for  an  offen^ie  punishable  with  death.  The  counsel  for  the 
prisoner  objected  that  the  inquiry  was  too  late;  that  after 
the  juror  was  sworn  in  chief  he  could  not  be  objected  to. 
Upon  this  branch  of  the  case  the  supreme  court  said :  "The 
regular  practice  is  to  challenge  jurors  as  they  come  to  the  book 
to  be  sworn,  and  before  they  are  sworn';,  but  I  apprehend  this 
is  matter  of  practice,  and  may  be  departed  from  in  the  dis- 
cretion of  the  court  The  object  is  to  give  the  prisoner  a 
fair  trial;  and  if  it  be  made  to  apjpear,  even  after  a  juror  is 
sworn,  that  he  is  totally  incompetent  by  reason  of  having 
prejudged  the  case,  it  is  not  then  too  late  to  set  him  aside 
and  call  another.  *  *  ♦  Hawkins  intimates  there  are 
authorities  the  other  way;  but  I  apprehend  no  authority 
can  be  necessary  to  sustain  the  proposition,  that  the  court 
may  and  should,  in  its  discretion,  set  aside  all  persons 
who  are  incompetent  jurors,  ai  any  time  hefore  evidence  i$ 
given/'  (To  the  same  effect  see  Dilworth  v.  The  Common^ 
wealth,  12  Gratt.  ^^^9 ^  Lewis  y^.. The  State,  9  S.  &  M.  119.) 

In  People  v.  Wilson^  3  Park.  Crim.  R.  202,  after  several  of 
the  jurors  had  been  challenged  and  set  aside,  and  one  had 
been  sworn,  a  juror  named  Haight  was  called,  and  was 
challenged  by  the  prosecution  on  the  ground  that  ho  was 
opposed   to   capital   punishment,    and   could   not   couscien- 


H 
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tion'aly  '  convict  anj  one' on  tlie  c^aVgo' of '  niiirtler, 
court,  after  hearing  the  testjmony,  de,ci<1eil'adverst'l;' 
ehalleiige,  and  Haight  was  sworn  an^  tuolcTii's  seiit. 
anotherViiror  nad  "been  sworn',  and,  several  othtTs  sci 
Haight  addressed  the  court,  fincl  said  that  li^jhad  mi: 
stood  tKe|qiijestioa  pretiouaiy  pro'poahdej]  to  hiin-  ' 
had  given  ^  "wrong  aii'swer;  that' i^  desired  to '"" 
self  and  say  ?Tthat  he.-cou'ltl  pot  \inder'afiy  e 
convict  one  on  a  charge'^or" murder."  "fhe  district  a 
moved  tW  the  juror  shpuld^  set' aside^.^  'Tiki's  iiio'= 
opposed  "by' the"  prisoner  s  counsel;"  The' court,  in 


eorrei 
cirquih 


upon   this   auestion,   said:.  ."The   position   is   a 


Biitj  ij'idoes'.iibt,  I  -t^mk '  presan't  an  iiisurmViuntfil)! 
'as.qorm'jly  held  in  th'e_ca 
.,^    .  tvendi'sSilitiiai  ajuror  w.._^  ._         ,._  _ 
eiiief  .and  has  taken' nis  seat,  Ts  .'deemed''to  be' .in 


cul'ty,    'Tt'was 'qorm'jiy  held 'in  vie  c&kem  The' P'e 
iJamojiVlS  tVend;'35i1':,tiiai  aju'ror  wiio,' aVter  he  is 


tent   to  t 


...,,   .J  serve'    ina'y^  in'tte  .exercise"ojf  a  sjound'^isi 

be'setasi^e  bV  the  .ijoiirf' at  .^any 'time  before'evidi 

gii'tOli^^nJ  that  tins  may  te  done  evei^  iq  e  capiti 

apd  .as  ivell  for  cause  esisting  befoTp'^s  after  the  jni 

sworn.   ^ In    that  'cape, '  bowevei*!'^  t^e '  juror   had  '  nb 

pii^viouslv   enaljepgpjl:   phereas   ii(   that   now  "bpfon 

challciige  nad.been  i'nierpp'se<r|'  iiniLa 'trial 'has  Ijee 

and  the  iurorlias  been  found' by  |fhe  eoiiri  |o  }>e  com 

So^.lon^.as  tliat^  finjihg  st'ahds,  'the  .Jyror  can'nbt  ' 

charn-cd;  and  vet  it  would  bo  a  mere 'Hiocterv  of  "ju: 
.   _-P  i.j.r  1 '.'  "ii  ■-'■'.  '•■■'  u  ■'-!  J--:  I  •-'  ;;    ■,  ■.  ''i^'i   .■ 
suiter  Ihp  trial  to  proceed  .uiidi^r  ^ch.  circnnmtauci 

wjth  fnch  a  J^rpr,     Th'c  in^xijn  that  Syfaat  ueeessit 

pels,  it'uisilil(e's,'.iiJiist,'  1  thi'iik,  nwlj  in'siichi  a  novi 

Our  decision  that  the  Jnrot  was  coiiijx'feiit  miist  bo.'vi 

the  chillle'iifio  Xo  liim  (riuat'  w  opelied,  'and  '(lie  tria 

must  \n\  ^refiiiiiied. ,  This'j^ivaj!^'  done,'"tiie  J'uror  r^!pea 

last  sta(jomenl_,  ^id.thg  court'  proii6iuiced_^  the  chall^pf] 

Hndt'hei'uroi'.wtis' set, aside. '^'    ,     .1 "... ',    .■   ^.'  ,    y" 

.    Ifl  some  of  those  case^  the  jumi;  was  set  a^idq  hoi 

jury  was  a^in^lje'te, . m  whieJj   ci-iipct  tliev. differ  fn 

ease  atV^!  tut  the  principles  auiiouuced  tend  to  ; 

the  conclusions  we  have  reached.        ,  ,  ,  '■     -,    , 

"In  S'lone  v!  T)tePev'i>ie\  after  tile  jur]^  wa'Avorn'.uu 


I 


'    'I'lV  /      * 
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three  witnesses  had  been  examined  by  the  prosecution,  it 


la 


was  discover,ed^h^t  one  of  tt'e  jurors  ^as  aii  alien.  ' 
juror  was  dischargecl  and  andtlief  called  and  impaneled  m 
his  stead.     There  i^  a  statute  in  the  state  of  Ulinbis  author- 

ible 


wa?  decided,  and  the  remarks  which  we  q.uote  were  mane, 
upon  general  prmciples  that  are,  in  our  opinion,  directly 
ai)pncable  to  this  cage  and  are  correct,  ihe  court  said: 
The  roile./at  common  law,  undoubtealy  is,  where  a  juror. 
IS  withdra'wn  hy  reason  oi  sicknioss  or  any  other  cause,  or 
where  the  death  of  any  one  ensues,  during. tlie, trial,  the  re- 
maining  inrpra  are  to  me  discharged,  ,and  the  prisoner,,  un- 
kss  h^  consents  .to  have,  tlie  eleven  remain,  must  pe  tnea 


,        ..T,'»i.    .:>  il"^LiI    iiJi 'ili.j-':"-    nil    •>  i'»|l  //- "IJI  r  ..'■,!  J    'I'M'T,    /  •  -.1  i 

have  been  discharged,  because  one  of  the  competent  parts 

of  the  jury  has  been  unable  tp  perform' 'its  !l!uri(^tidiis,"  i\6i 

..    .•'!•.•».',■;    \'-i^[\      u-1'  •-»•:    •..•;    lJi    iTf.  ■(  \ji.    it.   •>•  i,     . //   , 
t'v  any  act  of  the  parties,  or. of  the  court,,  but  by  physical 

(iiyses  beyond  the  control  of  both.  JSot  so  in  the  present 
caso.  For  want  of ,  sufncient  caution,  an  error  has  occurred., 
^ow,  shall  it  be  saia  the  court  .possessed  no  power  to  gor- 
roct  the  error  without  prejudice  to. (either  party,  but  that^in 
correcting  it  another  shall  te  coinmittedt'  ""^Not  so'.^  \Vny 
is  a  court,  for  the  ends  of  justice,  and  where  manifest  neces- 
sity exists  for  the  act,  authorized  to  discharge  a  jury?  And 
if  a  whole  jury  may  in  su<?h  icase.  be  discharged,  why  not 

set  af id|B|  a-tper^o^  Xim^P^S^Th  ;¥?V<^t^/*  V^  ^<^f.T  t^  '^f\  7^- 
justice  has  been  ^pijie;.  (no/ la\vc ^115^1  ;^9en  violated.  The 
ri^'hta  of  the  prisoner  have  not  been  infringed;  the  course 
i^  agreeiiblfe't6'^1hstice,"aiid  w^  can  p(*rcc4vie  no  'wrong  in  tht^' 

course  Mdop^d,:    ..  t^i  .P^am^.-^S^^J  '..'r  ..-...,  I  ,.■    .:,..•..     ,     ,    . 

It  nocessarily  foUows^i^om  tha  views -we  have  expressed^ 
that  the'^biirt'  fliclnb'f'erV  in' instt-nctittg 'th^'furV'that' there 
^2^  nor.^yideiice  to  auslaixi,  a  'verdict  is.  .favor,  of  dofendaxil; 
upon  bfe^plfe«'of*foi*ttWi*' jlwpitdy.  '  Tbe  instnictioil  did  not 
invade  the  province  of  tHe  jury  in  deciding  the  facts  of  the 
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c^e.  All  the  facts  were  agreed  upon  and  stipulated  b; 
ael, .  and  the  only  q^uestion  was  whether,  upon  the 
facts,  the  defendant  had  been  in  jeopardy.  The  i 
tion  was  correct, 

We  do  not  believe  that  any  of  the  evil  results  su| 
by  appellant's  counsel  will  ever  flow  from  the  effect 
decision.  We  are  not  unmindful  of  tlie  rights  of  ] 
accused  of  crime,  and  have  never  hesitated,  as  the 
of  this  court  will  show,  to  interfere  in  their  behalf 
ever  any  of  their  substantial  rights  have  been  inl 
upon;  but  we  are  unable  to  see  how  tliis  decision  cs 
be  used  to  oppress  or  injure  them  or  the  state.  We 
that  it  is  in  harmony  with  nearly  all  of  the  mode 
cisions,  and  that  it  accords  with  the  letter  and  spirit 
criminal  practice  in  this  and  other  states,  which  hat 
expressed  by  the  supreme  court  of  Iowa  (_State  v.  Bi 
Iowa,  336),  "sought  to  prevent  persons  convicted  of 
from  ^scaping  deserved  punishment  on  refined  aubtleti 
black-letter  precedents  where  no  substantial  interest  o 
has  been  prejudiced." 

We  are  of  opinion  that  the  record  shows  "good 
for  the  action  of  the  court;  that  the  jurors  were  pi 
sworn  to  try  all  the  issues  raised  in  this  case,  and  tl 
defendant  is  not  entitled  to  be  discharged  or  to  have 
trial. 

The  judgment  qi  the  district  court  is  affirmed. 


[No.   1,060.1 

THE  STATE  OF  NEVABA,  REstosMBT,  v.  B 
CAKRICK,  Appellant. 

BM»4U."'ura — CoDHTf  TaauD^* — SiiKncuMci  or,  Ikmcthbkt 

In  an  Indictment  against  a  cotiutT  treasurer  for  embcnlement,  1< 

dent  to  allege  bdiI  prore  th>  telODlOus  conTcnton  to  Hi  own  n« 

.    soMf; ,tliat  came  Inta  hli  pnaaeatlnn,  or  trai'iuidar  hla.  cvabal  ) 

of  bli  oSlce.  without  ■iKclfj'lDg  with  ceitalqtj  the,  partteDlar 

fondi  embnuled.  or  the  partlcalar  time  when  the  moiie;  waa  reci 

CatuMiiim  TO  Jnaox—^trMtoii  oroH  FACM^-ITAm  wot  DiaQtuOi 

.    Juror  BtatMl  that  tft  bad  ao  unnaaUflod.otli^m  Ifaat  tbam  «« 

deocT  In  the  accounts  ol  the  defendant,  ai  coi 
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^ • _H_       I  ill  11      ■■  IIW^M^I^^M  T  I 

opinion  as  to  defendant'ft  guilt  or  lnnoeeB<:e :  Beld,  that  a  challenge'  to- 
the  juror,  for  Implied  hiaa,  was. ort>perl7.ilf tallowed. 

CoNFEssioKS — ^Whin  Admissjblix — A.  Statement  made  hj  defendant  U>  two 
of  his  bondsmen,  that  he  waa  short  in  hia  accounts,  at  a  time  when  he 
was  not  charged  with  clime,  or  under  arrfetit,  wfa^n'ao  proceedings  were 
threatened  or  anj  provide  n^ad^,  to  (Ihield  hti$  from  a.  oriollnal  prosecu- 
tioa  :    JGF«Id^ ^admissible  in  avidence. 

Idem — When  nqt  Admissible. — It  ta  only  In  cases  where  the  confession  is 
obtained  hy  inob'  vloleade,  dr  by  threats  of  harm,  or  promises  of  favor,'  or 
wordly  advitatage  .bald  <QQ;t^by  some. person  Jim  aqthorlty.  or  .atanHlng  in 
■ucb  intimate,  re)atloo  that^  the  law  will .  presume  that  his  promises 
or  threats  will  be  likely  to' exercise  such  an  in^u^nce  over  the  mind  of 
the  a<H;u8ed  as  t6  induce*  hinr  fa  stat«  thihg*  that  are  hot  ttua,  that  will 
authorize  |he  ^nrti  to  ax<lu4ei  the.  confession  or  (tdmifaiyOt  >    ! 

Appeal  from  the  District  Coui^t  of  the  First  Judicial 
District,  Storey  County.  .  - , 

The  facts  ar^  stated, in  the  opinion.  .  .     »       r 

•  *        '  /  •  r  I  ' 

jB.  H.  Taylor  and  W.  H.  Dickson,' for  Appellant  :•  • 

I.  The  indictme^it  coutains  no  sufficient  description  of 
the  moneys  alleged  to  have  been  embezzled.  (2  fiish.  Crim. 
Pr.,  sees.  703,  704;  2  Bish:  Criin.' Law,  sec.  874;  i?e^  v. 
Tyers,  Buss.  &  Ky.  462;  Rex  v,  Flower,  5  Barn.  "&  Ci-iess. 
T36;  Rex  v.  Furneaux,  'Buss.  &  %.  335;  'Slatd  V,  Murphy ^ 
6  Ala.  845;  People  v.  Cox,  40,  Cal;  275;.  Stale' v.  'Kroeger, 
47  Mo'.  530;  State  ^.  Stimon;  4"Zab.  9;)'  /     '    ' 

II.  Tie  evidence  should  have  established  an  embezzle- 
ment  of  some  sum  of  mone;]j?'^"  received  by  defendant  at  soine 
one  time,  or  which  was  shown  by  the  evidence' to  have 
been  under  his  custody  or 'control  at  some  particukf  timie. 
Evidence  of  a  genera!  deficieticy  sitnply  is  not '  stifii(!ient. 
(2  Bish.  Ctina.  L.,  sec.  375  et  seq,;;^  Bish:  Orfm.  Pro.,  sec. 
33G:  2  tluss.  Crimes,  167,  16^,  181,' 18^,  183;  Archb. 
Crim.  Pr.,  1353, '1364;  1356,  1357  j  j^rierty  v.  CHpps,  7 
Tar.  &  P.  709;  Colhy  rl'Hui\ter,  "3  Id.  '7,  note  a;  Ttex  v. 
Hamilton,  8  Icl  49 ;  WatUns  V.  Morgtml^  6  Id.  661  ^2  Rnss. 

rimes,  460,  note  z.) 

III.  The  juror  Coyne  having  formed  an  unqualified  opin- 
ion to  the  effect  that  there  was  a  deficiency  in  the  accounts 
of  defendant  as  treasurer,  the  challenge  by  defendant  should 
nave  been  allowed.     (Proffatt  on  Jury  Trials,  sees.   166, 


H 


^ 


State  of  Nevada  v.  CiEBiCK, 


U ;.  Gray  v.  People,  26  lU.  344 ;  Amoid  v.  The  SU 

No.  5,  "The  Reporter,"  175.) 

IV,  The  confession  of  defendant  made  to  Smith 
Imissible.  (Commonwcailh  v.  Elwell,  1  Gra;,  46: 
e  V.  McMahon,  15  N.  Y.  384;  People  y.  Weniz, 
)3;  Teachout  v.  People.  41  Id.  7;  Sfa(e  v.  Guild,  I 
)3;  Commonioealth  v.  Knapp,  9  Piok.  496;  Comma- 

TxK^eTman,  10  trrny,  190;  (7o»nMtOrt««a?4ft  t.  .M 
ray,  4C1;  Regina'v.  Moore,  2  Heard's  L.  Crim.  Cb 
eg-ina  w  Warringham,  Id.  i67;,Si<Ue  v.  Phelps, 
.6;  1  Greenl.  Ev.,  see.  323;  RoScoe's  Crim.' Et.  40 
iigs-Crim^,  837  j  5  Car.  &  P.  3J8;  1  Arcbb.  Cr 
(9,  note  1;  2  Kiihs.  ■Crimes,  839  'note  n,  840;  Pi 
}h/ison,4:l  Cal.  452.)  ;      ■ 

M.  A.  Murphy,  Attorney  General,  for  liodpondeni 

I.  The  indictment  oontaiAs  a^3ufficieI4  lifiscription 
[>I>eys  alleged  to  be  embezzled.  f^Cfunmpmoeaith  ^ 
Ue,  lliCiiah.  142;  Conimonwealth  v,  Duffy,  11  Ciis 
cKane  v.  Slate,  11  Ind.  1,95;  Commonwealth  v.  I 
.8. Mass..  443;  Comnuinweali^  v.  BuUerick,  100  I. 
ish,  Crim.  Pr.,  sec.  7Q5j  Conifionwealth  v.  Cm 
ray,  470;  People  v..  Bogari^,  36  QaL  245;  tamed  i 
yrtiL-ealth,  12  Mete.  245,  246;  Cotnrrfonii.e9Uh  v.  Si 
Gmy,  4^2;  Eiley  v.  Staled  3T  Tex,  763,';  Bish.  Cri 
:.  319;  State  y.  Smith.  'l3^Kan.  274;  '^tate  v.  W^l 
e.  106;  Brpwrtv.  Stale,  1^,  Ohio  S.t.  idQ;  City  and' 

Sail , Francisco  y.  B,andall,  54, Cat-  408;  Gravalt  v 
Ohio  St.  162 ;  j^'eople  v.  De  la  Guerra,  31  C^al  4i6 
Munch,  33  Minn,  Ql ;  Stnle  y.  Flint,  62  Mo,  ?93. 

II,  The  stateipen|t,of  tjj^. defendant  to  t^e  witne^ 
IS  admissible.  Considered,  as.  a,  coufessioD,  it.w 
Uiin  any  o^  the  rylea  excluding  confession^  I^  v 
ide  to  one  in;  ^pthofity..  It  had  oo  reference  to  tb« 
arged  in  the  indictrtient.  There  was  no  Jndiiccme: 
t  to  defendant  of  immunity  from  punishment  f 
eiise,  nor  was  tbere  any  sufficient  holding  ooi  of  te 
i-aiitage  to'result' to  hitiiself.  "'{iSlafc  v.  Kirby,  1 
5-387  ;"lGreeiiI.  ou'Ev.,  sec.  222,' 223;  Crop/jcr  v. 
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1  Morris  (la.),  259;  Teachout  v.  People,  41  K'Y.  7.) 

III.  The  juror  Coyne  was  a  competent  jui'or.  The  form- 
iii^i:  and  expressing  an  opinion  that  a  crime  has  been' com- 
iiiittcd  is  no  disqualification.  {State  v.  Thompson,  9  Iowa, 
Ibb;  Stewart  v.  People,  23  Mich.  63;  State  v.  Potter,  18 
Conn.  165;  State  v.  Wilson,  38  Id.  126;  People  v.  Hayes,! 
Eclm.  582;  State  v.  Oillick,  lo'lowa,  98;  People  v.  Brother- 
ton,  47  Cal.  388;  People  r.  King,  27  Id.  507;  Thomson  v. 
Pto/>/e,  24I1L  65.) 

By  the  Court,  HA^iEY,  J. : 

Appellant  was  county  treasurer  of  Storey  county  from  the 
sixth  day  of  January,  a.  p.  1879,  up  to  and  including  the 
thirtieth  day  of  October,  1880.  He  was  subsequently  in- 
dicted, tried,  and  convicted,  for  the  crime  of  embezzlement, 
for  unlawfully,  willfully,  and  felo^iously  converting  to  his 
<:»\vn  use  twenty-one  thousand  nine  hundred  and  f oriy  dol- 
lars  and  ninety-one  cents  of  the  public  money,  intrusted  to 
his  safe  keeping,  transfer,  and  disbyrsement,  as  county 
rr<  usurer,  alleged  to  have  been  committed  on  the  thirtieth 
day  of  October,  1880,  and  before  the  finding  of  the  indict- 
ment. One  count  charges  the  public  money  thus  converted 
to  he  the.  property  of  Stprey  county.  The  otiier  charges 
the  same  npioney  tp  be  the  .property  of  the  state  of  Kevada 
and  the  cpunty  of  Storey.  ^  The  money  is  described  as 
•'sundry  gold  and  silver  coiijia^  lawful  money  of  the  United 
States,  and  of  the  aggregate  value  of  twenty-one  thousand 
jjine  hundred  and  forty  dol^lars  and  ninety-one  cents,. a  more 
jjarticulax  description  of  which  gol^.and  silver  coins,  and 
liioney  the  grajidjury  can.  |iot  give,  as  they  have  up  means 
of  knowledge,"  ,  .    .,  .     i       ,,  .  ... 

A  demurrer  was  interposed  to  the  indictment^  upon  the 
ground  that  it  ^^fails  to  describe  any  of  ^tl;ie  p[ioney3  alleged 
Uf  lie  embezzled,  or  to  state  the  denpminations  or  character 
of  any  of.  said  moneys.'/  .:..... 

1.  It  19  claimed  that  the  court  erred,  in.  oyemiling  this 
demurrer.  It  is  also  argued  that  evidence  of  a  general  d^fi- 
<^iency  is  not  sufiicient  to  establish '  the '  crime  of  embezzle- 
ment; that'tbe  evidence  iiiust  show,  the  conversion  of  some 
'      .  ♦.  ......        .•  ..«....► 
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particular  sum  or  aiuns  of  money  received  by  the  o 
some  one  time,  or  to  have  been  under  his  custody  or 
at  some  particular  time. 

We  are  of  opinion  that  the  indictment  substantia 

.  forms  to  the  proyisions  of  sections  234  and  235  of  tl 
inal  practice  act  (1  Comp.  L.  ,1858,  1859),  and  that 
all  respeots  suiEcient.  It  is  unnecessary  in  an  ipd 
against  a  county  treasurer  for  embezzlement  to  speci 
certainty  the  particular  kind  of  funds,  whether  golc 
ver  coins  or  legal  tender  notes,  or  to.^ye  the  denon 
of  each  coin  or  note,  or  to  specify  from  whom  or  wi 
ticular  time  the  money  was  received,  '  As  against  i 
officer,  it  is  sufficient  to  allege  and  prove  the  felonii 
version  to  his  own  use  of  any  money  that  came  into 
session,  or  was  under  his  control  by  virtue  of  hi 
(Statev.  Wa^itm,  62  Sfe.  109.) 

In  cases  of  larceny,  or  receiving  stolen  goods,  it  i 
ly  within  the  power  of  the  owner  to'  describe  the  k 
charneter  of  money  of  other  property  stolen,  and 
case  of  embezzlement '  by  clerks,  agents,  and  aerv 
private  parties  there  is  but  little  difficulty  in  g 
particular  descriptibn  of  the  money  embezzled.     1 

'  of  the  clerk,  agent,  or  servant  are  generally  performe 
the  direct  slip  ervi  si  oil  or,  control  rif  (he  principi 
therefore,  has,  dr  may  at  any  time  have,  full  fend  ; 
knowledge  of  the'  ctaractfer  of  the  particular  snms,  a; 

'  whoin  received',  and  possesses  facilities  for  tracing 
factswhile  triiiispiring  orrecpnt.  Eut'the'se  consid 
do  not  apply  to  a  county  treasurer.  He  is  the'  onlj 
who  knows  the  kinds  and  character  of  hioney  in  his 
and  under  his  control.  The  public  at  large  can  exe 
'constant  supervision  ov'er  his  ^cts,' nor  can' it,  like  a 
individual,  assume  the  direct  custody  of  the  funds 
moment.  The  proper  autfacirities  may,  it  ia  true, 
him  to  account,  m^y  count  and  examine  fhe  fundi 
.possession;  but' all  these  funds,  may  be  changed  Ion; 
'tii'e  act  of  "embezzlmerit  is  done  or  the  intent  is  form 
if  the  law  required  the  kinds  and  character  of  mgi 
1>ezzled,   and  the  particular  date  of  embezzlement 
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particular  piece  to  be  stated  in  the  indictment  and  pro^'ed 
upon  the  trial,  it  Would,   as   a  general   rule,   "be  wholly 
impracticable  to  trace  or  identify  the  particular  pieces  of 
money  or  bills,  Of  to  determine  whether  the  sums  -embezzled 
wore  in  the  one  shape  or  the  other;  or  both;  and  it  would 
))e  equally  impracticable  to  show  that  any  particular  sum 
embezzled  was  the  same  money  or  funds  received  from  any 
specified  source  or  person,  for,  though  the  amounts  might 
<>orrcspond,  this  would  by  no  means  establish  their  identity. 
And  if  the  kind  of  funds  receiveid  by  the  treasurer  in  any 
particular   instance,   whether  credited   upon   the-  books   or. 
not,  could  be  identified  as  received  from  a  particular  source, 
the  fact  that  this  was  not  found  ih  the  treasury  at  any  sub- 
sequent time  would  not  prove  that  the  same  money  had 
been  embezzled,  as  this  might  have  been  honestly  paid  out 
to   public   creditors,    and   an   equal   amount   embezzled   in 
other  species  of  funds,  or  those  received  from  a  different 
source."     (The  People  v.  McKirmey,  10  Mich.  91.) 

In  the  case  from  which  we  have  quoted,  the  defendant, 
McKinney,  was  state  treasurer.  He  was  indicted  for  em- 
bezzlement of  the  public  money  under  his  control.  The  in* 
dictment  did  not  describe  the  particukr  kind  or  character 
of  money  or  notes  alleged  to  have  been  unlawfully  con- 
verted, nor  did  it  state  that  the  character  and  denomina- 
tions of  said  money  were  to  the  grand  jurors  unknown. . 
It  was  held  to  be  sufficient.  This  decision  was  followed 
and  approved  by  the  supreme  court  of  Minnesota,  in  the 
case  of  an  indictment  against  the  treasurer  of  that  state, 
for  embezzlement  (State  v.  Munch,  22  Minn.  67) ;  and  by 
the  supreme  court  of  Kansas  in  the  case  of  a  similar  in- 
dictment against  a  county  treasui^r.  (State  v.  Smith,  13 
Kan.  274.) 

In  The  State  v.  Flint]  62  Mo.  393,  the  defendant,  who  waa 
a  sheriff  and  tax  collector,  was  indicted  for  embezzlement^ 
abd,  in  considering  certain  objections  urged  against  the 
indictment,  the  court  said:  "We  do  not  think  there  is  any 
valid  objection  to  the  indictment  on  account  of  its  failure 
to  state  from  whom  defendant  received  the  money,  or  to 
point  out  what  particular  money  he  embezzled,  or  whether 
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had  been  murdered  and  that  the  defendant  did  it,"  bi 
thSt  he  h&d  no  bias  tor  or"  against  the  defendant,  a 
Heved  he  could  try  the  Case  as  impattially  as  if  he  hac 
heard  of  the  case.    He  ■fras  held  to  be  competent. 

The  court  said:  "It  is  scarcely  po^ible,  in  a  comi 
where  an  act  has  been  done  which  startles  and  attra' 
public  nirnd,  to  obtain  a  jliror,  who  should  be  ini 
with  so  grave  a  tnatter  as  the  d^tennination  of  the  qi 
of  the  guilt  or  inilocence  of  the  acciiBod,  whose  tnii 
received  no  impression  with '  regard  to  the  case, 
from  public  rumor  or  newspaper  reports,  almost  evei 
soiQ  competent  to  serve  as  a  joror,  will  have  learned 
thing  in  regard  to  the  cipcliiiiBtancea  attending  the  c( 
SLon  of  the  alleged  offense.  Atid,  as  some  impression 
or  less  strong,  is  almost  ihvariabfy  made  by  such  r 
the  rule  which  would  demand  a  juror  with  no  opin; 
specting  the  case,  would,  in  cases  attracting  public 
tion,  and  in  which  intelligence  is  most  needed,  prac 
exclude  every  intelligent  man  from  the  jury."  (38 
54.)  Similtir  views  are  expressed  in  The  State  v.  Bn 
Iowa,  536,  and  in  Stewart  v.  The  People,  23  Mich. 

In  The  State  v.  Spaulding,  Kansas  (reported  in  Air 
Law  Begister  for  February,  1881,  p.  110),  where  t 
fendant,  a  city  clerk,  was  indicted  for  embezzlement,  t 
testified  "that  he  had  an  opinion,  founded  upon  i 
&at  public  money  was  missing ;  that  he  had  no  opin 
to  the  guilt  or  innocence  of  the  defendant,  and  that 
lieved  defendant  was  city  olerk."  This  juror,  upo 
Btautially  the  same  reasons  which  we  have  already  esp 
Was  held  to  be  competent. 

It  was,  perhaps,  unnecessary  to  refer  to  any  othe: 
our  own  decisions,  for  it  is  cleat  to  our  minds,  fro 
principles  announced  in  the  concluding  portion  of  tht 
ion  in  State  v.  McClear,  and  the  views  expressed  in  S 
Davis,  14  Nev,  439,  that  the  court  did  not  err  in  di; 
ing  this  challenge. 

3.  Was  the  confession  of  the  defendant  to  the  v 
Smith  admissible  ?  Defendant  was  a  candidate  for  i 
tion.     There  was  a  rumor  on  the  streets  that  he 
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r.  Two  of  hiB  bondsmeD,  W.  H.  Smith  and  C. 
having  heard  these  rumors,  became  anxious,  and 
lirouB  of  ascertaiuiug  the  truth  or  falaity  of  the  re- 
Qceming  the  condition  of  the  affairs  in  the  treasu- 
IX.  The  defendant,  when  first  spoken  to  by  Smith, 
he  rumor.  The  next  day,  Mr.  Smith  met  him  in 
the  court-bouse,  and  again  stated  to  him  the  rumors 
e  afloat;  urged  him  to  have  the  money  counted  by 
cDonald ;  said  that  if  the  money  was  pot  counted  it 
ijure  him  in  the  election.  Nothing  w&s  said  in 
i  to  shielding  him  from  a  criminal  prosecution. 
IS  threatened  or  spoken  of.  The  remarks  of  Smith 
ide,  aa  he  testifies,  solely  "with  a  view  to  induce 
idant  to  allow  the  money  in  the  treasury  to  be  then 
'  Defendant  testified  that  Smith  said,  to  him  that 
I  no  use  putting  this  thing  oS  any  longer.  If  you 
t,  come  out  and  say  so,  and  we  will  try  and  fix  it 
t  thereupon  he.  Smith,  and  McDonald  went  into  the 
'a  office,  and  Derby  was  sent  for;  that  he  under 
)m  Smith's  remark  "that  he  (Smith)  would  assist 
aaking  good  his  accounts,  and  that  the  money  defi- 
uld  be  paid  into  the  county  treasury  before  there 
(  any  count  of  the  money  made  by  the  county  com- 
ra,"  and  that  if  it  had  not  been  for  said  remark  he 
uld  have  made  any  statement  Soon  after  the  par- 
t   into    the   treasurer's   office   the   defendant   said; 

might  as  wuU  make  a  clean  breast  of  it.  I  am 
?he  witness  Smith  then  asked  him  in  what  amount, 
about  twenty-two  thousand  dollars.  He  was  asked 
had  done  with  the  money.  He  said  he  "had  spent 
the  primaries,  and  had  operated  some  in  stocks." 
if  opinion  that  this  statement  was  admissible. 
w  excluding  confessions  is  based  in  a  spirit  of  char- 
be  weakness  of  human  nature,  and  resta  upon  the 
lat  a  man  when  charged  with  crime  and  threatened 

punishment  of  the  law,  er  promised  immunity 
1,  may  be  induced,  while  in  on  alarmed  and  ez- 
idition  of  mind,  to  make  statements  that  ar^  not 

T.  V«l.  XVI.— •. 


State  oi'  Nevada  r.  Cahhcck. 


true.'    Such  statements,  when  so  made,  are,  and  sboi 
excluded  hy  the  courts. 

But  the  essential  elements  that  would  entitle  the  d 
ant  to  this  charity  of  the  law  are  lacking  in  the  facts  ' 
case.  At  the  time  the  statement  was  made,  the  def( 
was  not  charged  with  any  crime.  No  complaint  ha( 
filed.  He  was  not  under  arrest.  No  prosecution  was  i 
ened.  There  was  no  promise  or  representation  ma 
Smith  which  could  rciisonablj  have  induced  the  def* 
to  state  tilings  that  were  not  true.  Moreovfr,  Smit 
not  an  officer.  He  had  no  authority.  He  did  not 
in  any  such  relation  toward  the  defendant  as  to  excrei: 
imdue  influence  or  control  oi-er  the  mind  of  the  def* 
as  to  make  his  confession  inadmissible.  It  is  trm 
Smith  and  Derby  were  jointly,  liable  upon  the  official 
of  the  defendant  in  the  sum  of  twenty  thmisand  d< 
that  they  might  have  been  able  to  pay  the  deficiency 
feudant's  accounts  before  the  money  could  h-tve  bee: 
cially  counted  by  the  county  commissioners,  and  it  m\ 
if  the  accounts  liad  been  made  good,  that  no  criminal  pr 
tion  would  have  been  instituted  (although  that  fact 
not  have  relieved  defendant  from  such  prise  ■ntion.) 
these  facts,  if  they  had  any  influence  over  the  defei 
were  only  calculated  to  make  him  tell  tho  truth, 
ing  the  ofiice  he  did,  it  must  be  preiumed,  in  the  al 
of  any  showing  to  the  contrary,  that  he  was  a  man  ■ 
diiiary  mind  and  intelligence,  and  we  i-an  not  cmcei 
any  reasonable  theory  which,  upon  the  do  rndant's 
statement  of  the  conversation,  could  have  inJuced  h 
tell  an  untruth  as  to  his  guilt. 

It  is  only  in  cases  where  the  conffs'ion  is  oblaim 
mob  violence,  or  by  threats  of  harm,  or  jironiise^  of 
oi  worldly  advahlage  held  out  by  fome  per.-".i»  in  auth 
or  standing  in  such  ifttimate  relarJi  ■(  from  wliich  tb 
will  presume  thnt  his  promises  or  ttireals  will  Ix-  likt 
exercise  such  an  influence  over  ihe  mind  of  the  aecus 
to  indu(^e  him  t<i  state  things  that  ft  re  not  true,'  that  wi 
thorize  the  courts  to  exclude  the  cbuiession  or  admi-:flo 
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in  its  general  application  to  this  question,  as  "well 
is  founded  in  reason  and  common  sense.     Its  ob- 
iscert&in  the  truth,  and  it  if  not  its  purpose  to  re* 
^liable  &nd  oompetent  means  of  attaining  it. 
gment  of  the  district  court  is  affirmed. 


{No.   l.OSS.] 

ALL  ET  4L.,  Appellants,  v.  LOUIS  TRAINOE 

ET    AL.,    RebPONDKNTS. 

-NBWLT      DlSCOTmUD      EVIDEXOE—MiTKBULTI      of AUTHOKITX 

r. — Od  the  trial  plalDtlRa  teBtlO«a  Uial  tbej  Mid  a  quaDtltji 
1  one  Dwelly  as  tbe  agenl  ol  Jefcadntiu.  Uereadsjiui  tet<tiili?d 
lay  KtM  sold  to  Uasllj  as  the  ageut  it  a  (jorporatlOD.     I'lalnillTs 

Judgneol.  and  tile  eourr  gnaated  a  new  IriaL  upon  Uie  Krouad 
dlivoiered  evldcuce :  Hclil,  Iliiit  admisiiIonR  made  b;-  plalntllla, 
d  art«r  the  trial,  (bat  tbey  sold  tbe  bo;  to  LrneJjy'  b>  aseDt  lor 
rul1<>D,  »He.  material,  reeardieaii  ol  the  qiic^Uoo  whctli>.'i-  Dvelly 
iiitborit>'  (a  make  tbe  purcbaM. 

TBBTiiroNT  IS  NOT  CuMUL^iTiTi. — TeitimonT  ta  only  comu- 
Icb  U  Id  addition  Co,  or  cocrubaiatlTe  ol.  wbnt  whs  given  at  tba 

the  oewlj  dlacovered  erldtnee  beings  to  llgbt  eoMe  new  (act 
ipon  tbe  main  question  at  lisue  bctnceo  Cbe  parties,  and  It 
Ukelf  to  change  tbe  result,  a  oevf'  trial  ehould  bv  Kranteil. 

from  the  District  Court  of  the  Second  Judicial 
'asboe  County, 

fl  are  stated  in  the  opinion, 

hana  and  William  Cain,  for  Appellants: 
.  B.  Dwelly  pretended  to  act  as  the  duly  autlior- 
of  the  California  Fruit  and  Meat  Shipping  Com- 
!  purchase  of  the  hay,  the  testimony  shows  without 
t  he  was  not ;  and  it  further  apjieara  tiiat  this  eor- . 
ver  rati&ed  bis  acts  by  acceptance  or  measurement 
or  by  paying  a  single  dollar  of  the  purehaiiG  mon- 
there  was  no  contract  for  th?  sale- of  this. bay  be- 
itiffs  and  the  corporation.^  There  was  nosale  ever 
ly  plaintiff  to  Dwelly  by  either  party;  hence 
no  contract  between   those  two  parties,   nnd  so 
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ibete  was  no  sale  to  the  corporation  nor  to  Dwelly ; 
title  had  not  passed  from  plaintiffs,  and  was  in  the 
under  the  theory  and  proposed  testimony  and  proo: 
fendants,  when  they  measured  and  fed  tiie  hay 
cattle.  (Benjamin  on  Sales,  406,  aec,  443;  Ct 
Lindsay,  19  Eng.  Kep.  237 ;  24  E.  R  345 ;  Hare 
Booth,  1  Hurlst  &  Colt  (Esch.),  803;  Biggins  v. 
26  L.  J.  (Exch.)  342;  McGoldnck  v.  WUlits.  52  N. 
Pease  v.  Smith,  61  Id.  477;  Bearce  v.  Dowker,  11 
129). 

II.  Before  granting  a  new  trial,  the  court  must  1 
£ed  that  the  newly  discovered  evidence  ia  so  mater 
it  would  probably  produce  a  different  verdict  if  the  n 
were  granted.  (1  Saw.  291.)  The  evidence  is  merel. 
lative.  (Gray  v.  Harrison,  1  Nev.  502 ;  Howard  v.  1 
3  Id.  542.) 

III.  The  action  is  proper  in  form,  and  no  objectic 
been  taken  thereto  in  the  court  below.  (McGolc 
WilUta,52  N.  T.  620;  2  Greenl.  Ev.,  sec.  108;  Wie 
Sickel,  3  Keys,  122;  Coghill  v.  Marks,  29  Cal.  677. 

Wehster  &  Bankin,  for  Respondents. 

By  the  Court,  Leonabd,  C.  J. : 

Plaintiffs  obtained  verdict  and  judgment  for  one  tl 
two  hundred  and  fifty  dollars,  balance  alleged  to  be 
hay  claimed  to  have  been  sold  to  defendants.  Th 
granted  a  new  trial  on  the  ground  of  newly  discove 
dence  material  for  the  defendants,  which  they  co 
with  reasonable  diligence  have  discovered  and  prod 
the  trial.  This  appeal  is  from  the  order  granting 
trial. 

It  is  not  disputed  that  plaintiffs  sold  the  hay 
Dwelly,  acting  as  agent  either  for  the  defendants 
California  Fruit  and  Meat  Shipping  Company,  a  corp 
incorporated  in  the  state  of  Califoraia,  doing  busi 
this  state.  Plaintiffs  claimed,  and  their  evidence 
to  show,  that  Dwelly  made  the  purchase  as  the  agent 
fondants,  while  defendants  claimed,  and  their  e 
tended  to  show,  that  he  was  not  their  agent,  but  i 
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said  corporation,  that  is  to  say,  general  superintend- 
1  that  he  purchased  the  hay  for  the  corporation. 
icipal  question  agitated  at  the  trial  was,  "To  whom 
property  sold  ?" 

urged  hy  counsel  for  appellants  that  the  newly  dis- 
jTidence  is  not  material,  and  that  it  is  cumulative.  If 
correct  as  to  either  assertion,  a  new  trial  should 
been  granted  upon  the  ground  stated  by  the  court, 
m  of  immateriality  is  based  upon  the  statement  that, 
knew  he  was  not  contracting  for  the  corporation, 
he  had  no  authority  to  purchase  j  *  *  *  that 
evidence  to  help  defendants  would  be  to  the  effect 
relly  actually  had  authority,  or  that  the  corporation 
lally  purchased  it,  or  had  ratified  his  Qnauthorized 

kes  no  difference  in  this  action,  whether  the  corpora- 
chased  the  hay  or  not,  except  tiat  it  may  be  said  if 
base  wa«  made  by  the  corporation  it  could  not  have 
(le  by  the  defendants.  The  question  to  be  decided 
(id  the  defendants  make  the  purchase?  That  fact 
t  be  established  affirmatively  by  prorinp;  that  Dwelly 
authorized  to  purchase  for  the  corporation.  If  the 
its  could  prove  that  the  sale  was  actually  made  to 
Kiration  through  Dwelly,  its  general  supcrintend- 
t  proof  would  negative  the  idea  that  it  was  made 
dauts,  whether  Dwelly  was  authoriied  to  make  the 
i  or  not.  There  was,  in  fact,  no  testimony  that 
lot  authority;  but  had  ample  proof  of  that  fact  been 
laintiffs  ought  not  to  have  Tecovered  without  satis- 
.e  jury  that  Dwelly  acted  as  agent  for  defendants, 
;hey  ratified  his  purchase  after  being  ftdvised  of  the 
!o  it  is  not  true  that  the  only  evidence  that  will  help 
its  is  proof  of  Dwelly's  authority.  The  burden  of 
as  upon  the  plaintiffs  to  show  that  they  sold  to  de- 
i.  In  the  absence  of  such  proof,  they  conld  not 
in  any  ev^nt ;  but  there  was  eridence  tending  to 
I  that  fact,  as  well  as  evidence  tending  to  disprove 
intiffs  testified,  positively,  that  they  sold  to  Dwelly 
ndants,  and  that  the  Corfioration  was  not  mentioned; 
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bot  that  he  eoald  not  get  hie  money  from  that  oon 
that  "Traiiior*s  eatUe  had  oaten  the  bay  and  Trainot 
pay  for  it;"  that  "he  should  have  his  pay  from  soi 
since  he  could  not  get  it  from  the  Meat  Sfaippin, 
pany;"  "that  he  did  not  expect  any  trouble  ab 
money  until  the  Meat  Shipping  Company  refused  t 
the  laat  checks  he  recei'ved  from  Dwclly."  Mik^ 
evidence  is  not  cumulative  in  the  proper  sense  of  tht 
The  court  did  not  err  in  granting  a  new  trial  u] 
ground  -stated  in  its  orders-  and  the  order  is  affirmed. 


[No.   1,070.] 

THE.  STATE  OF  NEVADA,  bx  beu  M.  A.  MtT 
Attobhbt  Gbnbeal,  v.  ^.  B.  OVERTON  bt  al. 
TEES  or  THJB  Nevada  Benevolsnt  Asbocutk 
spomjEMTs. 

LOTTBIT-^ACT      TO      AlB       NaVASA    '  BaNITOUiNT       J^BBOCUTtOIl       UN 

TiDHU.. — Tbe  act  to  (Id  tlie  NcFada  BeaevoleiU  Anp<^atlon  in 
metDB  lor  the  care  and  malntcuBDce  of  tbe  iDBUie  ot  Nevada  (i 
16S)  proTldei,  that  it  ahall  be  laipfal  for  tbe  amclBtlOD  to  g 
eatertaliuiiQqtii,'  ta  lell.  tleVcta  ot  adialaalDii,  to  dlaUltnite  m 
,  .  ticket-bolder;  personal  ptopertr.  etc.,  sad  to  i^esulate  tbe  di 
bj  raffle  or  oiner  acheme*  of  illie  character :  Seld,  that  tbe  i 
'    enttriiTls«  to  wbleh  tbe  ■■•oclatloB  la  engagM  IB  a  lottery,  aotl 


'  QDo  WABKAiTTO,  before  tlie  Supreme  Court: : 
The  faotb  appear  in.  the  opinion^ . 

M.  A.  Murphy,  Attorney  General,  for  Belatot: 

I.  The  Nevada  Benevolent  Association  never  has 
Corporation  under  the  laws  of  this  state;  because 
3389  of  the  compiled  laws  does  not  authorize  the  foi 
■of  corporations  for  the  purpose  of  holding  or  con 
'  public  entertainments  or  gift  ttiterpriaes^ 

n.  'llie  privileges  and  franchises  usurped  by  tl 
board  of  trustees  are  not  l^timat«  of  legal,  becau 
.h«ve  attempted  to  usurfi  a  franchisie  -without  autb< 
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to  do  thosei  thiogs  which  bj  law  they  were  and  are 
^  from  doing.  (Seo.  2484,  Coq^.  L.)  The  arti- 
icorporatioQ  upon  their  face  show  that  the  company 

formed  for  an  illegal  piu-poge,  that  of  giving  con- 
gift  enterprises  where  property  is  to  be  distributed 
lc  of  ohaoce.. 

'.he  act  of  the  legislature  of  March  9,  1881,  ie  un- 
ional,  because  it  is  in  conflict  with  section  24,  artj- 

of   the  constitution. '    (The   authorities   cited  ty 
ire  referred  to  in  the  opinion.) 
he  constitution  of  a  state  is  higher  in  authonfy  than 
made  by  any  body  or  any  set  of  officers  assuming 
ider  it,  since  such  body  or  officer  must  exeroiste  a 

authority,  and  one  that  must  necessarily '  be  sub- 
o  the  instrument  by  which  the  delegation  was  made. 
case  of  conflict  the  fundamental  law  must  govern, 
ict  in  conflict  with  it  must  be  treated  as 'of  no  legal- 

(Cooley  on  Const.  Lim.  43,  44;  Potter's  Dwarf ia 

and  Const.  44.)  By,  the  constitution  ivbich  the 
.tahliah,  they  not  only  tie  up  the  hands  .of  their 
jencies,  but  their  own  hands'Bs  well,  arid  neither 
■s  of  the  state  nor  the  whole  people,  as  an  aggregate 

at  liberty  to  take' action  in  opposition  to  this  funda- 
iw.     (Cooley's  Const,  lim.  28;  Pdtter'ff  Dwatris 

i  INevada  Benevolent  Association  scheme  is  &  lot- 
lin  the  ot'dinary'meaning  of  the  word  as  defined  in 
ah  dictionaries.  "It  is  a  distribution  of  prizes  by 
which  is  one  of  the  definitions  of  &  lotterj-  by 
md  Webster.  It  is  a  kind  of  a  game  of  hazard, 
several  lots  of  merchandise,  property,  ot  money 
lited  in  prizes  for  the  benefit, of  ticket-holders. 
Encyclopedia,  American  Cyclopedia,  Eiicyclopodi* 
ft,  tide  Lotteries;  Eouv.  t.  Die,  title  Lottery.  Oth- 
ties  cited  are  referred  to  in  the  opinion.) 
repealing  clause  in  an  unconstitutional  act  doea 
the  former  law.  (State  v.  UcClear,  11  Nev.  39; 
•fia/e,  26  Ala.  165;  People  v,  Tephaine,  3  Park. 
Ul;Shepard8on\.  M.  B.  }i.  B.  Co.,,6  AVist.  614;, 
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State  V.  Judge  of  County  Court,  11  Id.  60;  SulU 
Adams,  3  Gray,  476;  Devoy  v.  Mayor  et  al.  of  N. 
Barb.  270;  Campau  v.  Detroit,  14  Mich.  276;  Ck 
Shower.  18  Iowa,  261;  Marbeek  v.  Mayor  of  Hew  Fi 
Bo3w.  366.) 

,.4.6'.  Ellis,  jP.  C.  Whitman,  and  W.  H.  L.  Ba'mes, 
Respondents: 

I.  iJo  facts  are  stated  in  the  complaint  to  warrant 
feiturc  under  any  law  of  this  state.  Section  389  and 
the.  compiled  laws  govern  the  case  stated,  if  any,  wL 
deny,  but  the  prpceeding  here  referred  to,  must  be  "b 
by  the  district  attorney.  And  besides,  no  facts  are 
which  under  any  of  these  sections,  would  either  work 
feiture,  or  upon  which  a  judgment  can  be  based,  det 
th«t  this  "Nevada  Benevolent  Association"  never 
legal  existence. 

II.  The  allegation  that  these  trustees  base  their  ri 
do  the  things  alleged  upon  an  act  of  the  legislature 
quently  passed,  is  not  an  allegatiQu  of  fact,  it  is  id 
is  speculative,  it  is  abstract;  nor  is  it  a  threat  or 
action,  it  ia  a  statement  of  a  present  belief  and  opin 
the  trustees,  which  may  to-morrow  be  modified  or  cfa 
And  we  maintain  that  the  validity  of  this  act  can  : 
called  in  question  in  this  manner.  {Burling  v.  Goodi 
Xev.  314;  Hess  v.  Pegg,  7  Id.  23;  Overman  S.  M. 
Amer.  M.  Co.,  Id.  322 ;  Phillips  v.  Welch,  1 1  Id.  187 ; 
12  Id.  159.)     ■         , 

,111.  The  ia*  in  question  is  constitutional.  Tt  i 
sumed  to  be  so  unless  it  can  be  clearly  made  to  app 
the  contrary.  Every  intent  is  in  favor  of  the  coiistil 
ality  of  the  law.  (Ash  y.  Parkinson,  5  Nev.  15;  Ck 
Invin,  Id.  Ill;  Evans  v.  Job.  8  Id.  132.)  It  was  t 
tentioQ  of  the  framers  of  the  constitution  to  prevei 
state  as  such  from  engaging  in  lotteries  to  raise  re 
(Const.,  art.  4,  sec.  24;)  This  section  was  taken  vet 
from  the  constitution  of  Califoriiia,  adopted  in  1849  i 
vention,  and  was  adopted  by'  thf  convention  of  N 
without  debate.  An  examination  of  the'  debatf.-s  ( 
California  convention  will  show  that'  this  idea  pre^ 
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who  Opposed  the  section,  did  so  upon  the  ground 
he  lottery'  Was  a  desirable  and  convenient  mode  of 
J  revenue,  and  those  Who  favored  the  section  did  ec 
:he  ground  that  it  tvas  desirable  that  the  state  should 
ta  revenue  otherwise,  and  by  a  different  mode  of  tasa- 
(Debates  in  the  Convention  of  Cal.,  90,  by  J,  Koss 
.e.)  ,  Such  was  the  original  idea  of  lotteries.  A 
cal  review  of  this  subject  may  be  found  in  the  Ency- 
ia  Brit,,  tit.  Lottery;  Kew  American,  tit.  Lottery, 
)ers,  tit.  Lottery.  '  ■■.,■, 

The  language  of  onr  constitution,  considered  by 
imports  the  same  idea,  and  ia  exceedingly  inapt  to 
i  the  idead  claiined  for  it  by  the  attorney  general. 
ittery  shall  be  authorized  by  this  state."  This  is  not 
lottery,  if  it  is  a  lottery  (which  under  the  allegations 
complaint  we  deny) ;  the  state  exercises  no  controL 
lot  said  that  it  will  be  drawn  imder  the  auspiets  of 
ite,  nor  managed  or  controlled  by  officers  or  ap- 
•a  of  the  state,'  nor  at  any  place  designated  by  the 
lor  upon  any  teJntt  or  conditions  named  by  the  state, 
^o  penalty  is  denounced  in  the  constitution.  If  it  be 
i  or  misdemeanor  to  carry  on  a  lottery,  it  must  be  so 
'.  by  the  legislature  or  the  common  law,  and  pun- 
icoordingly,  but  there  is  no  statute  of  Nevada  defin- 
punishing  a  lottery.  But  is  ia  said  the  statute  of  10 
William  III.  is  in  force  in  thib  state,  which  statute 
and  declared  a  lottery  to  be  a  public  iiuiEanco,  and 
was  so  held  in  Ex  -pMie  Blanchard,  9  Nev.  101^4 
i ;  but  this  will  not  aid  the  relator.  If  it  is  a  public 
mon  nuisance,  it  was  either  a  crime  or  a  inisde- 
',  and  as  such  can  only  be  punished  by  indictment. 
220.)  But  which  was  it,  a  crime  or  a  misdemeanonr'? 
lust  be  determined  in  order  that  it  can  be  punished 
inder  our  statute. 

The  statute  of  William  declaring  a  lottery  a  public 
;e  is  not  in  force  in  this  state;  because  our  If^isla- 
8  undertaken  to  declare  what  shall  constitute  public 
mon  nuisances  and  to  prescribe  punishments  there- 
i  has  omitted  any  reference  to  lotteries;  and  second. 
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the  law  in  question  repeals  not  odI;  the  lottery  act 
in  terms,  but  also  "all  other  acts  (laws)  or  parts  ol 
conflict  with  this  act"  It  can  not  be  argued  that 
peal  of  this  law  is  unconstitutional.  The  constltut 
not  forever  fasten  the  statute  of  William  IIX  u 
The  legislature  surely  has  the  power  to  repeal  any  1 
cerning  lotteries. 

VII.  The  act  of  1873  to  prohibit  lotteries  is  r 
{Meshmeier  v.  State.  11  Ind.  489 ;  Bhody  Ely  v.  TA. 
3  A.  K.  Marsh.  70 ;  Tims  v.  State,  26  Ala.  165 ;  McC 
Judge  Monroe  Circuit,  36  Mich.  275 ;  Yellow  B.  Imj 
Arnold,  46  Wise  227.)   '. 

R.  M,  Clarke,  also  for  Respondents: 

I.  Lotteries  are  (1)  public  or  (2)  private:  publi 
organized  and  managed  by  the  government  for  the 
of  the  public  and  as  a  meana  of  obtaining  revenue ; 
when  organized  and  managed  by  private  individu 
private  gain.  It  is  matter  of  common  knowledge  tha 
governments,  among  them  Austria,  France,  Great  1 
and  many  of  the  states  of  the  .American  Union,  h 
sorted  to  lotteries  in  order  to  raise  money  for  the 
service,  and  that  until  recent  years,  public  lotterit 
almost  universally  prevailed.  (See  New  Am.  Cycl 
vol.  10,  663,  664,  665;  Wbart.  L.  Die.  467.) 

XI.  The  constitution  is  not  couched  in  apt  or  propei 
which  express  the  intention  to  prohibit  private  lott< 
any  lotteries  except  public.  If  it  had  been  intended 
hibit  all  lotteries  or  private  lotteries,  the  words  "1 
state,"  should  have  been  omitted  j  but  the  addition  o 
words,  otherwise  unnecessary,  can  only  be  accouni 
upon  the  theory  that  their,  use  was  intended  to  qualify 
and  restrict  the  sense  and  application  of  the  section 
teries  "by  this  state,"  that  is  to  say,,  state  lotteries, 
teries  carried  on  by  the  state  for  th^  purpose  of  raisl 


By  the  Court,  Hawley.  J.: 

On  the  nineteenth  .dpy.  of  February,  a.  d.  1881,  ! 
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xiration  of  the  "Nevada  Benevoleat  Assooiatioii'' 
i  in  the  office  of  the  county  clerk  of  Storey  county, 
ct  of  the  corporation  beln^  "to  efitaUiah  and  carry 
Dsiness  of  providing  for  and  giving  public  enter- 
3,  in  the  state  of  Nevada,  of  a  mueical  and  seim- 
acter,  to  sell  tickets  of  admission  to  each  entertain- 
nd  to  purchase,  hold,  and  distribute  among  the 
of    ench    tickete    personal    property,    real    estate, 

action,  and  ether  valuable  UungB,  upon  such  term» 
itioDS  and  in  su^  rnann^  and  at  such  times  as  may 
nined  by  a  board  of  managers  to  be  selected  for 
wse  by  the  board  of  trosteee  of  this  company."  It 
ed  that  so  much  of  the  proceeds  of  said  entertain- 
s  may  be  deemed  proper  by  the  board  of  trustees, 
leas  than  fifty  thousand  dollars,  from  each  enter- 
,  are  to  be  placed  in  the  state  treasury  of  the  state 
la  to  be  used  only  for  such  charitable  and  benevo- 
poses  as  may  be  determined  by  the  legislature  of 
of  Nevada." 

Art  to  aid  the  Nevada  Benevolent  Association  in 
I  providing  means  for  the  care  and  maintenance  of 
le  of  ^Nevada,  and  for  other  charitable  purposes" 
d  March  9,  1881),  declaring  that  'it  shall  be  lawful 

Nevada  Benevolent  Aseociation  of  the  state  of 
x>  give  not  exceeding  five  public  entertainments  or 

to  sell  tickets  of  admission  to  the  lame;  to  dis- 
imong  the  holdera  of  such  tickets  peisonal  prop- 
a  estat^  &izig»  in  action,  demands  or  other 
,  and  to  regulate  the  distribution  of  ail  such  pr<^ 
^fts  by  raffle  cfr  other  schemee  of  like  character."' 
181,  166,  see.  1.) 

formation  filed  by  the  attorney  general  alleges  that 
at9,  as  trustees  of  said  association,  are,  without 
yi  law,  "advertising,  printing,  uircnlating,  and  sell- 
ts  for  public  entertainments  *  *  *,"  and  that 
ie  their  right  to  advertise,  print,  circulate,  and  sell 
3r  the  said  public  exhibitions  or  entertainments, 
purchase,  use,  hold,  and  distribute  '  amongst':  the 
of    Baeh    ticketa   pereonal    proper^,    real    eitat^' 
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tion  of  prizes  it  is  a  lottery,  without  reference  to  thi 
by  which  it  ia  called.  "He  may  choose  to  call  his  b 
a  gift  sale,"  said  the  court  in  Dunn  v.  People,  swpr^ 
it  is  none  the  leas  a  lottery,  and  we  can  not  permit 
evade  the  penalties  of  the  law  by  8o  transparent  a  de 
a  mere  change  of  name.  If  it  differs  from  ordinary  lo 
the  difference  lies  chiefly  in  the  fact  that  it  ia  more  i 
contriTed  to  impose  upon  the  ignorant  and  creduloi 
is,  therefore^  more  thoroughly  dishonest  obd  injuri 
society." 

"The  name  given  to  the  process  and  the  form 
machinery  need  to  accomplish  tie  object  are  not  m 
provided  the  substance  of  the  transaction  is  a  distr 
or  disposition  of  property  by  lot."  (Siate  v.  Clarke,  -i 
Courts  will  not  inquire  into  the  name,  but  will  det 
the  character  of  the  scheme  by  the  nature  sf  the  t 
tion  or  business  in  which  the  parties  are  engaged.  ( 
T.  State,  su-pra.)  "The  character  of  the  scheme  is 
wise  changed  by  the  charitable  purposes  expressed 
title,  nor  by  calling  the  drawings  'entertainments  < 
concerts.'  "     {Ex  parte  Blanckard,  supra.) 

The  fact  that  no  plan  of  distribution  has  been 
mined  upon  does  not  relieve  the  scheme  of  its  chara 
a  lottery.  {Thomas  v.  People.  59  111.  168.)  "No 
material,"  saii*  the  court  of  appeals  in  The  Ameria 
Union  case,  "to  the  question  in  hand  that  the  prize 
not  known  and  designated  when  the  tickets  or  chance 
subscribed  and  paid  for.  The  scheme  in  this  res] 
more  objectionable  than  a  scheme  in  which  the  pris 
previously  fixed,  because  it  affords  less  security 
subscribers  that  the  chance  piirehaaed  is  worth  the 
paid  for  it" 

We  are  of  opinion  that  the  facts  stated  in  the  arti 
incorporation,  in  the  statute,  and  in  the  information 
thnt  the  scheme  is  one  whereby  the  legislature  of  tbif 
in  consideration  of  the  sum  of  $250,000,  to  be  pla 
the  state'  treasury,  to  the  credit  of  the  "insane  and 
table  fund,"  attempted  to  authorize  the  managers 
^'Nevada   Benevolent    AssociaHon"    to    enrieh    theii 
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at  the  expense  at  the  people  of  this  and 
)y  holding  but  promises  of  the  great  and  s 
lat  might  be  'acqoired  by  the  ticket-holders 
prires  would  be  "the  lore  to  incite  the'  cre< 
uspecting  into  this  scheme." 
e  light  of  all  the  faets  that  have  he^  preaeni 
«  absnrd  to  eay  that  the  managers  of  this  S' 
ply  prompted  by  deeds  of  charitj  and  pure  b 
We  think  it  is  fair  to  presume  that  some  of  thi 
of  tickets  to  the  fflitertainments,  to  be  given  1 
on,  would  receive  blanks ;  but  even  if  every  ; 
irew  a  prize,  the  scheme  would  still  be  a  lottei 
obden  v.  Shoiwell,  aupra,  the  court  said:  "The 
stribnted  by  ]ot.  The  fact  that  the  ■cfaeonc 
lo  blanks,  hut  that  every  adventurer  was  to  r 
ig  for  his  money,  only  rendered  tbe  adwic 
iccessfnl,  and  its  results  consequently  tha- 
s,    without    altering    its    essential    diaraotorJ 

TAe  People,  9upra,  the  court  said:  "Neither 
racter  of  the  transaction  be  changed  by  aasi 

ticket  in  every  envelope  really  represents  sob 
merchandise  intrinsically  worth  the  dollar  whi< 
cill  be  obliged  to  pay.  If  every  ticket  in  an 
Cery  represented  a  prize  of  some  value,  yet,  if 
■ere  of  uneqnal  values,  the  aobemes  of  distal 
;il!  rwnain  a  lottery." 

i  face  and  teeth  of  the  decisions  whioh  we  ha 
),  we  can  not  say  th«t  the  sohame  proposed  t 
I  Benevolent  Association"  is  not  a  lottery.  .  It  h 

elements  and  attribntea  of :  a  lottecy ;  the  dit 
prizes  by  chance.  It  is  a  lottery  within  tht  ( 
an  in  the  dictionaries^  it  is  a  lottery  accordi 
lary  acceptation  of  that  wtwd;  it  is  a.  lottery  v 
IS  specified  by  the  legislature  of  this  state  i 
prohibit  lotteries"  Stat.  1873,  186) ;  it  is  a  h 
be  meaning  of  tbdt  wt>rd  as  used  in  the  constit 
the  act  approved  March  Ei,  1881,  ocmBtituti 
iStton  is  as  eleai-  Mi  plbJn  to  our  minds  as  tfa 
decided.'''It  vUl  BOt'MlniH'of  aiiy  reasonable  ( 
«T.  Vol  XVI.— 10. 
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The  language, of  the  coostit^ticov  U.  suaceptihle  of 
meaning.  There  is  no  ropm  iof  coaatruotipn. 
upon  which  au^  real  or  suhst^fil^al  argomeut  can  i 
"!No  lottery  shajl  be  authorized  try  tbia,  state,  c 
the  sale  of  lottery  tickets  be  allowed."  (Consl 
see.  24.)  Th^  act  in.  question  attempts  to  authorL 
tery,  and  to  allow  the  aale  of  lottery  ticketa  in.  this 
direct  violation  of  the  plain  letter  and:  spirit  of  tfal 
ion  of  the  constitution.  It  would  be  a  perversioi 
language  of  the  constitution  to  aay.that  the  act  is  val 
Hespondents,  however,  contend  that  the  '^P' 
"does  not  prohibit  private  lotteries,  and  was  by  its 
intended  only  to  prevenX  the  legislature  froi^i  inv^l' 
state  in  a  syaton  of  public  lotteries  as  a  means  of 
money  for  the  service  of  the  state,"  or,. in  other  woi 
this  constitutional  piSiviaion  was  only  intended  aa  a 
tionr  of  power  tw  prevent  the  state,  as  a  state,  froir 
iag  in  public  lotteries  for  the  purpose  of  raiting  ia,i 
the  general  revenue  of >  the  state..  Heoce  .they  da 
the  state  has  the  right  to  authorize  private,  parties 
-duct  and  carry  on, a  lottery,  of  t)ie .character  speci&c( 
informatioQ.  i  . 

In  anpport  of  .this  position  they  refer.to  the  debate 
constitutional' con venlion  in  CWi^mia  upon  th^  adopt 
provision  in  tbe^tmadtutioji  of.that  4ate  identical  wi 
It  ie  not  claimed  that  tlie^e  deputes. have^  the  weight  of 
cial  decision,  hut  that  it  is  proper  to  examine  them  in 
doubt  as  to  the  intention  of  Bine  framers  of  the  const 
The  remarks  of  the  different  members  shed  but  litt 
upon  the  real  question  at  issuer  They  are  as  much  i 
of  the  position  takes  by  the  attorney  general  as  they 
favor  of  the  respondents.  The  debates  show  that  t 
stitution  of  iN'ew  York  wes  referred  to  in  discussing  I 
vision  that  waa  adopted  in  California.  Mr.  Hallec 
■was  in  favor  of  the  adoption  of  the  lottery  provision, 
course  of  his  argum^t,  aaid:  "In  nearly  all  the  nt 
utitiitions  you  will  find  this  claufia.  It,  was  not  coi 
in  the  old  constitutions,  but  in,jnp8t  cases,  whjsre  th< 
besnlamewied^  it 'jus  :beca:^Utiofluiw4  >iln.itltf|.«)d 
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»f  New  York,  to  which,  raferenije  lias-  tieen  maxle  in 
ree  of ,  debate,  no .  prohibition  was  inserted.  M&uy 
ea  present  would  remember  the.  iamgu^  ca^  of  Yaics 
■  Iniyre^  whifJi, involved  not, only  iadividu^ls  of  the 

ruin,  but  wa»  tbe  occasion  of  seiiousiembarrasament 
itate  goveromeat  itself.  The.  result  so  dearly  estab- 
he  evils  of  the  lottery  eystem  that  the.qoni-ention  of 
wk,  in  1846,  inserted  a. clause  in  the  very  first  article 
ew  constitution  ^aee  see.  10)  prohibiting  lotteries  and 
lottery  tickets.  It,  appeared  to  him  *  *  *  that. 
>faibition  was  one  of  the  best  that  eonld  be  inserted 
rticle  limiting  the  ppwers  of  the  legislature." 
language  of  the, tenth  section  of  article,  1  of  the  cou- 
1  of  1846,  referred  to  bj  Mr.  Ualleck,  ie  as  follows ; 
lall  any  lottery  hereafter  be  a.uthorized,  ai-  any  sale 
ry  tickets  allowed  witbiti  this  sp&^e." 
\s.  Governors  of  the- Almshouse  vv4*'^W'w*-4^  Union 
it  was,  contended  by  Charles  O'Connor,  ^uosel  for 

Union,  as  it.  is.here>.  that  the  constitution  was  only 
i  to  .priOvent.  tl^e  ,nuBf:iliievouB  pra<:tice  of  raising  a 

by, public. Iqtteriea,  which,  had  betai  fpr  mapy  years 
vigor  both  ij^  England  and  ill  this.  qounJ,rj,  and  tliat 
ihibitions  .of  .the.  qo^titutioq ;  were    only    djijo^ted 

this  particular  evil.  He  referre4  to.tiie.fact,,a3^o 
here,. that  ."ii;om.  1,709 -to  1824.  piibliQ  lotteries  v^era, 
!i^  at  every  .^essi^u  of  parliament-"..  .He!  ..4L>|>,  re- 
to  .  the  debates  of  Urn  coDetit;utional  convention  of 
or  the  purpose  of  ahowiug  .that /'public  lotteries  for 
ry  pri^^es  as  a  queans  of  raising  i;evenue  were  alone 
:he  contemplation  of  that  body." 
constitution  of  1821  is  in  these. words:  "No  lottery 
ireafter  be  authorized  in  this  state,  and  the  legiala- 
dl  pass  laws  to  prevent  the  sale  of  all  lottery  tickets 
thia  state,  except  ia  lottfjries  already  provided  for  by. 
The  court  of  appeals,  in  referring  to  this  comititii- 
Iticli  it  declared  tp  b^  aubstantially  the  same  as  the 
,ticai  of  1;846,.  .said:  ."Tbia  prohibition  is  general, 
t  be  held;  ;t«,  eiBl)ra<^  ajl^,,lo,t^rie9>;,uil)«B^;)^re  .l:^^. 

yy-iol«iiiWflpMi^ff%9t9iy.;pa8fif  ffiri  ui(^Wf*^».tiiiiE  it 
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mce  ie  as  important  as  tbe  first.  If  the  iramers  of  the 
titutiim  had  intended  hj  the  uae  of  the  words,  "No 
ry  shall  be  authorized  by  this  state,"  to  only  limit  the 
lative  power  to  public  lotteries,  conducted  and  man- 
solely  by  the  8tat«  for  the  purpose  of  raising  revenue, 
would  not  have  used  the  language  they  did  in  the  con- 
ing sentence;  "Nor  shall  the  sale  of  lottery  tickets  be 
red."  These  words  clearly  show  that  it  was  not  in- 
ed  that  any  lottery  should  be  authorized  by  this  state 
my  purposa 

lie  words  "by ,  this  state,"  as  used  in  our  constitution, 
the  words  "in  this  state,"  "or  within  this  state,"  as 
in  the  constitutions  of.  New  York,  have  virtually  the 
I  meaning.  ''No  lottery  shall  be  authorized  by  tbis 
,  nor  shall  the  sale  of  lottery  tickets  be  allowed."  This 
iiage  applies  to  all  lotteries,  whether  public  or  private, 
otteriea  conducted  by  the  state;  by  the  church;  by  pri- 
individuals;  by  benevolent  and  ciiaritable  aBSociations, 
by  corporations.  No  lottery  of  any  kind  can  be  author- 
by  the  legislature  under  the  present  constitution, 
ae  constitution  of  Texas  is  as  follows :  "No  lottery  shall 
uthorized  by  this  state,  and  the  buying  and  selling  of 
ry  tickets  within  this  state  is  prohibited."  Here  the 
Is  "no  lottery  shall  be  authorized  by  this  state,"  upon 
h  respondents  rely  for  tbeir  construction,  are  identical 
the  words  in  our  state  constitution.  The  balance  of 
irovision  is  substantially  the  same, 
le  supreme  court  of  Texas,  in  construiog  the  coostitu- 
of  ^at  state,  said:  "The  oonBtitutionaJ  provision 
B  no  aid  to  show  what  is  meant,  so  far  as  the  granting 
ority  by  any  power  in  the  state,  to  establish  d  lottery  is 
tmed,"  and  declared  that  "the  operation  of  the 
reston  Gift  Enterprise  Association'  shows  clearly  that 
in  its  operation  and  essence,  a  scheme  for  the  distfribu- 
of  parties  by  chance,  or,  in  otbcr  words,  is  a  lottery, 
in  tbe  very  letter  and.  spirit  of  the  law,  and  is  a  plain 
ngement  on  .ike  constitutional  inhibition  of  lotteries. 
;  the  act  to  regulate  taxation,  June  3,  1873,  'which 
s  an  occupation  tax  upon  gift  enterprises,'  has  no  force 
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or  power  to  legalize  this  or  any  of  its  kindred  ofEei 
(Bandle  v.  Stale,.  43  Tex.  589.)  This  decision  is  app 
by  the  court  o£  appeals,  in  Holuman  v.'Stale,  2  Tes.  (< 
Ap.  612.) 

The  constitution  of  Indiana  reads"  as  follows : 
lottery  shall  be  authorized,  nor  shall  the  sale  of  1( 
tickets  be  allowed.''  (Art.  4,  sec.  8,  Const.'  1851.,)  T 
this  provision  the'suprerae  court  declared  that  no  lot 
could  be  atithorized  by  the  legislature.  {Whitney  v,  i 
10  Ind.  405  ;  Swain  v.  BusseU,  10  Ind.  438-.)  The  eon 
tion  of  Missouri  reads  as  follows :  "The  general  ass€ 
shall  never  authorize  any  lottery,  nor  shall  the  sale  of  k 
tickets  he  allowed."  It  was  held  that  this  provision 
hibits  the  legislature  from  authorizing  any  lottery,  anc 
bids  the  allowance  of  the  sale  of  lottery  tickets.  {Ki 
V.  Greenalaum,  61  'Mo.  114.)  ' 

We  again  repeat  wbat,  it  seems  to  lis,  must  be  evide 
every  unbiased  and  impartial  mind,  that  the  language  c 
constitutional  provision  is  too  plain  for  argument. 
under  it  the  legislature  can  not  authorize  any  lottery  ii 
state,  and  that  the  act  approved  March  9,'  1881,  is  nul! 
void.  We  are  conscious  of  the  fact  that  it  was  imnece 
to  add  anything  to  tlie  reasoning  of  this  court,  in  Ex 
Blancharii,  which  is,  of  itself,  absolutely  conclusive 
both  of  the  points  we  have  discussed.  But  it  has  bee 
tempted,  by  a  desire  upon  our  part,  to  show  tha 
authority  could  be  found  in  any  of  the  adjudicated  cas 
tho  United  States  to  sustain  the  position  Contended 
by  respondents ;  ai'id  that  no  argument  has  been'  advj 
by  respondents,  "lipbu  either  of  these  points,  that  ha; 
heretofore  been  decided  adversely  to  thehi  by  tJie  cour 
other  .states,  where  the  constitutional  provisions  are 
stantially'  the  same  as  our  own. 

It  is  proper  to  add  tliat  we'have  arrived  at  the  concli 
stated  without  oonsiderafing  the  question  of  the  nuinilit 
imniorality  of  tliis  particular  scheme.  It  makes  no  d 
once  whether  It  was  set  on  foot  purely  for  the  pitrjio: 
raising  revenue  for  the  benefit  of  the  '"iusaue  and  cltt 
We  fund"  of  this  stale,  or  whether  il  belongs  to  thai 
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eries  that  are  made  up  of  pecuniary  prizes  and  min- 
>  the  love  of  gain ;  whose  scbemes  address  themselres 
grossest  and  most  revoiting  form  directly  to  that  sor- 
3sion,  and  to  no  other  sentiment;  where  the  managers 
'  a  peenniary  profit  and  enlist  "a  oorps  (ft'  active  se- 
to  draw  the  weak  and  unwaryinto  the  p^njhaae  of 
"  by  extensive  advertisements  containing  brilliant 
e  of  the  favorable  chance  to  acquire  sudden  wealth. 
lay  be  admitted  for  the  purposes  of  this  decision  as 
gued  by  tedpondents'  counsel,  that  the  people  of  this 
re  essentially 'a  gambling  people,  rea^y  at  all  times  to 
le  desperate  chances  which  tetteries  aSocd,  And  that 
irious  effects  upon  Uie  morals  of  the  people  would  re- 
tbis  g«ine  of  chance  vrB.3  allowed  to  proceed.  This 
n  is  one  ^at  must  be  craisidered'  as  settled  by  the 
»n  of  the  constitutional  provision.  {Ex  parte  Darling, 
y  ^iscdded.)  i  ■ 

he  Art-  Union  ease,  to  which  we  have  freqaently  re- 
it  was  claimed  ^at  the  enterprise  was  reallyof  a 
rions  chaxacter,  and  that  it  liiffered,  in  t^is  respeot, 
he  lotteries  wh«re  tjie  maBagere  were  to  receive  the 
Bhare  of '  the  profits.  The  court,  in  answer  Co  this 
sit,  said ;  "If  no  lotteries'  had  existed,  excepting 
I  is  coDtained  at  the  Art'  Union  scheiae,'  it  is  not 
le  that  they  would  bare  been  f orlnddea  .I7.  ths  eonr 
ti  or  by  law.  Its  mischiefs  are  certainly  not  so  ap- 
as  if  its  prizes  wereto  be  paid  in  money,  or  as  it 
be  if  framed  for  the  purpose  of  enticing  the  nec«asi- 
id  improvident  into  itfe  hazards.  But  this  case  can 
deoided'  according  to  the  viewfe  we  may  ^eotteftain  -o^ 
ibftble-good  or  evil  c<»ineq»^t  Qpon  the  eiieontiob  of 
eme.  The  constitution  took  away  the  power  of  deter- 
whetker  thts  Of  (my  other  lottery  was  of  good  or  evil 
ry,  and  cM-tainly  did  not  intead-.to«onfer>'that  power 
judicial  tribunils.'  If  it  were  to  be  Admitted  that  the 
is  entirely  harmless  in  ita  c<Hrsequence8,  it. would 
10  grotmd  -fSr  ttisldng'it'l^  judicial  consttTictiondti 
on  to  the  general  ,^d  alisoliite  oonstitiM^oifiil^prQ^ibi- 
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L  B.  MARSHALL  et  al.,  Appellants,  v.  G' 
FLEECE  G.  &  S.  il.  CO.  ahd  T.  K.  HYil 
AL.J  Hespomdents,  D.  Z.  Tost,  InI'Bbvknoe. 


treated.  upeB<  the  trial,  a 


Bucb'a  case  dele ndanta  can  not  go 
cause  the  relief  granted  exceeded  Uie  ileiDS.ad  in  tbe  petJtU 
I  . '     wblcli  waa  sianted  waa  conalsteiit  fLUi  Uw  cne  made,  aod  wai 
wltbin   ttie   Issue, 

BULfB    or   COUBT   UDBT   BB    EHBOPIBD    IN    STATBMKNT.— A    tUte    Ot    t 

court  relative  to  tbe  settlement  of  a  kfatemeat  on  motion 
trial  will  not  be  considered  'tig-  tbi*  court .^olUesB.  U  is  embod 
statement. 
PansuuPTioHH — Baaiii.ABiTi  or  FBOcuDiiias. — In  the  absence  o 
to  the  contiBi;,  evei?  presumption  Is  In  IftTor  of  the  rexulai 
pcoceedlngi  In  tUa  (oart  below. 

STATUIBNT   on    UOTIOH    fOB    NBW    TRIU. —  SETT1.BUKNT    Or   BI    JUDQ 

BBBB — P»iCricB. — In  a  esse  tried  betbre  a  referee,  where  al 
ceedlnga  are  reported  to  the  conct,  Cb«  atatement  oB  motion 
trlsJ  na;  be  settled  bj  tbe  Jw^e. 

AFEBU. OBIIBB     ;A><SNDU(0      BBCOBDS I^FDSUl     TO      DISMISS      Al 

K>B  New  Tbiil. — 4n  appeal  can  be  taken  Irom  an  order  of  coc 
\as  Its  records  concemlns  the  eilenslon  of  time  1b  «^liIob  to  llle 
BtMement  on  motion  tor  a  new  trial  liid  Itom  an  order, dsorlBi 
to  diBinlBa  tbe  application  tor  a  Dew  tilal. 

IDIII — 41111MDHC1ITS  DUBiNQ  l^CBU.— A  couTt  ma;  amead  Its  orders 
conceralQB  tie  extension  of  time  given  to  llle  a  statement.  Bo 
toim  to  the  trntb^  at  shT  time  durlnt;  On  tetta  In  wtalchtkBj  ai 

Knw  TtOu^^RBcoiDS  .  or  •Man — S|utbm4<x — O^mu.  mo  1 
CpDBT. — The  records  ^f  the  court  ma^'  be  acfed  upon  In  llie  I 
en  a  motion  lot  a  new  trial  without  belujt  Inserted  Ih  tbe  statei 
where  tbere  Is  ho  statement  t>ti  appieiili  the  records  -oX  tbe  lo 
must  be  dee^nated  bf .  tb«  Judse,  as  tiavlng  been  n^,  or  re 
on  tbe  bearinc,  or  put  In  tbe  slaCemeat.  or  \\aj  will  not  be  1 
by  tbe  appellate  court 

FlNDiHOB     OP    FaCVJ-OlHBBlL    UtD  '  SriCIU.    TIBDICTj IbS    ttBdlni 

by  B  cpnrt  or  referee  are  like  th«  special  rerdlct  pf  a  Jury ;  am 
elusions  of  law  drawn  therefrom  are  slmtlar  i'o  a  ^eral  tci 
case  wheTeU  the  Jnry  baTe  RMnd  a  gehevil  aatf  speolal  letdlc 
lODQuiNT  uuST  ConTocm  TO  cHB  la8ifBB.^-A  ^D^kvant  mnBt  sec 
. , . .  and  |Im  nif t^in^l  lu,  tbe  .pleadlnss  qt  tbe  part;  In  wbose  taror 
det«d,  and  no  court,  Jury,  or  referee  has  any  aathorlty  to  And 
draw  thenfroa  a  legal  concloslon  which  Is  ontaldt  of  Ift*  Imb 
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Action  aoainbt  Tbcstces  of  Cobfobation — SurFicisNcit  of  Complaint — 
Uemuxbsb. — Upon  a  revlew^  of  the  pleadings  In  an  action  against  tbe 
trostees  of  a  corporation  for  levying  imi^eGessary  assessments  witti  In- 
tent to  defrand  the  stockholders,  and  to  have  the  assessments  declared 
null  and  void,  and  for  other  relief :  Held,  that  the  demurrer  to  the  com- 
plaint -was  properly  overruled ;  that  the  complaint  stated  a  cause  of 
action  against  the  personal  defendants;  and  that  the  cotporation  was  a 
proper  party  defendant. 

New  Tbjal — Finding  ob  Dbcision  of  Coubt  against  Law — Pleadings. — If 
the  decision  or  finding  of  a  court  or  referee  is  against  laW,  a  new  trial  is 
the  proper  remedy ;  the  decision  is  against  law  if  it  is  contrary  to,  or  in- 
consistent with,  the  case  made  and  embraced  within  the  issue. 

lOBM — Findings  not  Suppobtbd  9y  tub  Pudadings — Levi  of  Assessments 
AND  SAU2  OF  SxocK  AFTEB  COMPLAINT  IS  FiLED. — When  the  Complalut 
was  filed,  the  sale  of  stock  under  the  thirteenth  assessment  had  not  been 
made  and  the  fourteenth  assessment  had  not  been  levied.  The  referee 
found  that  these  assessments  would  have  been  unnecessary  if  the  trustees 
had  faithfully  administered  the  business  of  the  corporation  and  faith- 
fully used  the  funds  realized  by  the  twelve  assessments  previously  levied, 
and  that  since  the  commencement  of  the  suit  the  trostees  had  caused  the 
stock  of  plaintifTs  and  interve&or  to  be  sold  on  the  thirteenth  and  four- 
teenth assessments.  As  conclusion  of  law  the  referee  found  that  these 
two  assessments  w^re  unnecessary ;  that  they  were  made  to  defraud  the 
atockh/olders ;  tliat  they  w«re  <raadalent  and  void;  and  that  plaintiffs 
were  entitled  to  have  them  sa  declaved,  and  to  have  the  sales  made  there- 
under set  aside,  etc. :  Held,  that  the  decision  of  the  referee  was  not  Jus- 
tified by  the  pleadings,  and  consequently  that  it  was  against  law. 

Idem — Sale  of  Stock — ^Whbn  not  Void. — If  at  the  time  the  thirteenth  and 
fourteenth  assessments  were  levied  the  corporation  bad  no  funds,  and 
these  assessments  were  needed  for  legitimate  purposes,  the  sales  made 
thereunder  would  not  be  void  for  the  reason  that  the  trustees  had 
previously  misappropriated  the  funds  of  the  corporation. 

Inm — Amendment  of  COMPiiAiNT  af^^b  Findings  are  Made — When  not 
Allowable. — When  it  is  not  afllrmatively  shown  that  the  defendants 
had  reason  to  believe  that  the  affairs  of  the  corporation,  subsequent  to 
the  commencement  of  the  action,  would  be  Inquired  into  with  the  view 
of  arriving  at  a  judicial  settlement  of  the  same,  or  that  the  case  was 
tried  upon  that  theory ;  Held,  that  the  court,  after  the  findings  were 
made,  properly  denied  plaintiff's  application  to  amend  their  complaint  so 
that  it  should  conform  to  the  findings  of  the  referee. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 

/.  B.  Marshall,  for  Appellants : 

L  The  court  erred  in  granting  a  new  trial.     No  affidavit 
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Pedbody  r.  Flint,  6  Allen^  52.)  And  plaintiffg  must  not  be 
guilty  of  gross  laches  in  proaecuting  their  claims. .  (Fuller 
r.  Melrose,  1  Allen,  166;  2  Story  Eq.  Jur.,  sec  1520,  note 
8.) 

By  the  Court,  L]x>nabd>  0.  J. : 

It  is  alleged  in  the  complaint,  herein,  as  follows: 
The  Golden  Fleece  company,  one  of  the  defendants,  is, 
and  since  January,  1874,  has  been,  a  corporation  duly  in- 
corporated and  doing  business  under  the  laws  of  this  state, 
having  a  c.ai)]tal  stock  of  thirty  thousand  shares,  of  the 
nommai  value  of  ten  dollars  each.  It  owns  and  was  incor- 
porated for  the  purpose  of  working  and  developing  a  cer- 
tain mine  in  Washoe  county,  known  as  the  "Golden  Fleece 
mine." 

Since  about  December  1,  1876,  the  corporate  powers  of 
said  corporation  have  been  exercised  by  a  board  of  trustees, 
consisting    of    defendants    Gallagher,    Hymets,    Lippman, 
C'ohn,  and  D.  lyachman,  who  now  own,  or  claim  to  own, 
about  twenty  thousand  shares  of  its  capital  stock,  and  have 
owned  or  claimed  to  own  the  same  since  November   16, 
1876.     Since  February  — ,  1874,  the  oflScers  of  said  corpo- 
ration have  been  and  are  defendants  Hymers,  president; 
Lippman,  secretary,  and  1).  Lachman,  treasurer,  who  have 
Ijcen  and  are  a  majority  of  the  board  of  trustees.     Plaintiffs 
are  stockholders  and  the  owners  of  five  thousand  shares  of 
capital  stock. 

On  or  before  November  16,  1874,  said  corporation,  at  its 
assessment  sales,  became  the  purchaser  of  fifteen  thousand 
two  hundred  shares  of  its  capital  stock,  by  reason  of  the 
failure  of  outside  parties  to  bid  in  the  same  and  pay  the 
assessment  and  costs  thereon,  and  the  stock  so  purchased 
belonged  to  said  corporation,  subject  to  the  control  of  the 
remaining  stockholders,  who  have  never  made  any  legal  or 
equitable  disposition  thereof. 

Between  November  10,  1874,  and  April  10,  1875,  the  mar- 
ket value  of  the  company's  stock  was  from  one  dollar  to  five 
dollars  per  share.  But  notwil^tanding  its  market  value,  of 
which  the  personal  defendante^  had  full  knowledge,  and  be- 
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ing  a  majority  of  the  tnisteeg,  gnd  being  the  owi 
having  the  control  of  a  majority  of  the  sharea  of  the 
stock,  they  entered  into  a  frandnlent  tonepiracy  to  < 
the  remaining  stockholders  out  of  said  fifteen  tb 
two  hundred  shares  so  purchased  by  said  corpora 
assessment  sales ;  and  in  pursuance  of  such  cons 
while  actii^  as  a  board  of  trustees  of  said  company, 
a  meeting  of  said  board,  on  the  sixteenth  day  of  No^ 
1874,  did  fraudulently  and  updawfuUy  appropriate  t 
own  use  and  benefit,  thirteen  thousand  five  hundred 
out  of  said  fifteen  thoneand  two  hundred  shares  ot 
and  did  cause  the  same  to  be  issupd  to  them  in  their 
without  the  permission  or  consent  of  the  remaining 
holders,  and  in  order  to  make  such  issue,  did  fraud 
and  unlawfully  cancel  thirteen  thousand  five  hundred 
of  the  fifteen.'  thousand  two  hundred  shares  so  beloof 
the  stockholders  of  said  company,  and  ever  since  have 
and  refused,  and  do  still  fail  and  refuse  to  account 
remaining  stockholders  for  said  tliirteen  thousand  fiv 
dred  shares  or  for  the  market  value  thereof  at  the  t 
such  fraudulent  appropriation,  issue,  and  cancellation 
On  and  before  November  .16,  1874,  plaintiff  (Ma 
owned,  and  had  standing  upon  the  books  of  said  coi 
three  thotisaBd  five  hundred  shares  of  its  stock,  and 
quently,  but  during  the  same  month,  became  the  ow 
eight  hundred  additional  shares,  and  now  owns,  in  h 
name,  four  thousand  one  hundred  shares,  besides  ont 
sand  five  hundred  shares  m  the  name  of  plaintiff  \ 
Between  the  time  plaintiS  Murstiall  became  a  stock 
and  the  commwicement  of  this  ^cti<Hi  eight  assess 
aggregating  ninety  rent"  |>it  share,  wore  li'vio.d  by  the 
of  trustees,  and  prior  to  that  time  there  had  been  levii 
assessments,  aggregating  twenly-tuo  eeats  per  share, 
ing  in  all  thirteen  assessments,  and  amounting  to  one 
and  twelve  cents  upon  each  share  of  the  capital  stock  ( 
company.  ■ :  ■    i    ■ 

Prior  to  the  commencement  "of  this  action   (as  a] 
from  the  compatiy's  hooks)   its  total  Tefceipts  from 
ments  and  from  the'sale  bf  property  beldnging  to  H  amc 


April,  1681.]  Mab9hai:l  u,  GooLDEJf  FliEBC»  Jf.  .Co.         163 


OpiAioa  of  tli4  OotiFtnH-iieomu-^r  C  J- 


to  over-  thirty-one  thottaand  cbllai^s  ia  jgjold  ^Qoin,  whjiie  it^ 
expenditures  did  not  amouint  to.  more  than  twenty-one 
thousand  dollars,  leaving  a  balance  of.  surplus  fuft(j8  belong- 
ing to  said  company  of  <  over  ten  .  thousand  doUaxs,  beyond 
its  present  liabilitiefl. 

Between  Alay,  1874,  and  the  conuaenc^XtiQ^t  of  this,  action 
defendants  Gallagher,  Hymers,  D.  laachman,  and  Lippman 
•'instituted  a  majority  of  the  board  of  trustees,  but  since 
about  December  10,  1876,  said  board,  has  consisted  of  ;said 
defendants  and  defendant  Cohn,  who,  during  th^ir  terms  of 
office  up  to  the  oommeneement  of  this  action,  have  had  the 
entire  management  and  control  of  all  the  business  of  said 
company.  Although  little,  if  any,  labor  has  been  done  ou 
the  mine  since  August  10,  1875,  still  subsequent  to  that 
date,  four  assessments  of  ten  cents  per  share,  each  have 
')een  levied,  three  of  which  have  been  paid  in. full  by  plaiur 
tiffs,  and  the  fourth,  levied  October  11,  .1877,  upon  all  of 
plaintiifs'  stock,  except  three  hundred  and  ten  shares  be- 
longing to  plaintiff  Donahue,  is  now  delinquent  aaxd  is  ad- 
vertised to  be  sold  to  pay  the  delinquent  assessment  thereon 
and  costs,  and  still  be  sold  on  the  twenty^serenth  day  of 
December,  1877,  unless  said  sale  is  restrained  by  order  of 
this  court. 

The  defendants  last  above  naroed^  constituting  said  board 
of  trustees,  and  B.  Lachman,  since  November  .16,  1874,. 
have  had  and  now  have  standing  in  their  nanoes  upon  the 
books  of  the  company  twenty  thousand  shares  of  the  capital 
stock  thereof,  all  of  which  they  claim  to  own  aud  since  said 
date  have  controlled.  Having  had  control. of  a. majority  of 
the  capital  stodc  they  have  controlled  ihe  election  of  all  the 
trustees,  «nd  have  thereby  fraudulraatly  conspired  to  levy 
and  collect  fraudulent  assessments  from,  the  remaining 
jstockholdere,  and  have  levied  and  colleoted  the.. same.  They 
have  fraudulently  failed,  neglected,  aiad  refused  to  pay 
the  assessments  due  onthe  stock  so  held  by  them,  and  have 
levied  such ,  assessment  f 6r  ihe  purpose  of*  obtaining  money 
from  the  remaining  stockholders,  which  money  they  have 
appropriated  to  their  own  uses  and  purposes;  and  also  for 
the  purpose  of  obtaining  the  ownership  of  the.  stock  of  the 


164  Masshax.!.  v.  Ooqudxk  Flbbob  M.  Oo.   [Sup.  Ct 

Oplntoa  of-  the  Court-~>~Iieoitard,  C.  J. 

remaining  l^tockholders,  by  purchasing  the  same  at  delin* 
quent  sale,  for  the  ostensible  benefit  of  the  company,  and 
appropriating  the  same  to  their  own  use  and  benefit. 

In  pursuance  of  such  imlawful  conspiracy,  and  for  such 
fraudulent  purposes,  defendants  Gallagher,  Hymers,  Lipp- 
man,  Cohn,  and  D.  Laehman  have  levied  and  caused  said 
last  or  thirteenth  assessment  to  be  levied,  for  the  collection 
of  which,  all  the  stock  standing  on  the  books  of  said  com- 
pany in  the  names  of  plaintiffs  (except  the  three  hundred 
and  ten  shares  of  the  plaintiff  Donahue)  is  advertised  to  be 
sold  as  delinquent  on  the  twenty-seventh  day  of  December, 
1877,  as  aforesaid.  During  the  whole  time  said  Lippman 
has  held  the  office  of  secretary,  he  has  failed  to  keep  any 
cash  book  showing  the  receipts  and  disbursements  of  said 
company,  with  the  intent  to  conceal  fixHn  the  remaining 
stockholders  the  fraudulent  and  unlawful  acts  hereinbefore 
set  forth ;  and  during  the  whole  time,  defendant  D.  Lachman, 
with  like  intent,  as  treasurer  of  said  company,  has  failed  to 
keep  books  of  account  showing  the  amount  of  money  re- 
ceived by  him  from  or  on  behalf  of  said  company;  such 
neglect  and  failure  were  in  direct  violation  of  the  by-laws 
of  the  company,  and  were  within  the  full  knowledge  of  all 
the  members  of  said  board  of  trustees. 

Said  board  of  trustees  caused  said  secretary  and  treasurer 
to  fail  to  neglect  to  keep  proper  books  of  account,  as  afore- 
said, for  the  purpose  of  concealing  from  the  remaining 
stockholders  the  imlawful  and  wicked  conspiracy  hereinbe- 
fore set  forth. 

The  rights  and  equities,  claims  and  demands  of  the 
plaintiffs  and  the  remaining  stockholders,  and  in  favor  of 
said  company,  herein  set  forth,  can  not  be  enforced  by  suit 
brought  in  the  name,  and  in  behalf ,  of  said  company,  for 
the  reason  that  the  control  and  managem^it  thereof  is,  and 
since  October,  1874,  has  been  wholly  in  the  hands  of  do* 
fendants  Gallagher,  Hymers,  Lippman,  D.  and  B.  La<jima2i 
and  Cohn,  and  plaintiffs  are  wholly  unable  to  procure  tbc 
bringing  of  a  suit  in  the  name  of  said  company  against  the 
defendants  above  named. 

All    the    misconduct,    willful    neglect,    conspiracy,    awj 
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frands,  hereinbefore  set  forth,  of  said  defehdants,  have  only  . 
come  to  plaintiffs'  knowledge  within  the  ladt  thirty  days, 
and  this  action  is  bronght  by  plaintiffs  against  defendants, 
on  behalf  of  themselves  and  all  other  stockholders'  of  said 
corporation,  wh6  in  ay  choose  to  come  in  and  eemiribute  to 
the  costs  and  expenses  of  this  action. 

The  thirteenth  assessmeiirt  levied,  and  under  which  the 
stock  of  plaintiffs  is  advertised  to  b^  ^Id,  as  aforesaid,  is 
wholly  nnnecessaTy  for  the  ptir|HiseB'  of  said  company,  but 
was  levied  by  said  defendantsr  Gallagher,  Hymers,  Lipp- 
man,  D,  Lachmaii,  and  Cohn,  for*  the  sole' piDnrpoee  of  ob- 
taining the  money  to  be  derived  tisswefrom  foir  themselves 
and  for  their  own  uses  and  benefit. 

Wherefore  plaintiffs  pray  that  the  sftid  dssfendairts  be  per- 
petually restrained  and  enjoined  from  sellings  thfr  said  stock 
of  plaintiffs  as  delinquent  under  the  said  assessment  levied 
October  11,  1877;  that  during  the  pendency  of  (fcisaction^ 
defendants  Gallagher,  Hymers,  Lip|Mnan,  D.  Xachman,  and 
S.  Cohn,  be  restrained  and  enjoined  f torn  acting  ^as  trustees 
of  said  corpora:tion ;  that  they  and  B.  Laehman  be  ordered 
to  account  for  all  receipts  and  expenditure^  of  said  oorpo- 
ration  during  the  time  they  or  either  of  them  have  had  oon^ 
trol  of  the  samcj  and  that-  a  referee  be  appointed  to  take 
such  accouiit  and  report  the  same  when  ascertained ;  that 
all  of  said  defendants  last  named  be  ordered  to  pay  over  to 
the  said  company  any  and  all  assessments  tipon*  their  stock 
which  may  be  found  to  be  dile  and  unpaid  thereon ;  that 
upon  the  said  accounting,  if  any  surplus  funds;  over  and 
above  what  are  required  to  meet  the  existing  liabilities  and 
necessities  of  the  company  remain,  the  same  inay  be  dis- 
tributed pro  rata  among  the  bona  fide  stockholders  of  said 
company;  that  said  plaintiffs  have  judgment  against  de- 
fondants  Gallagher,  Hymers,  Lippman,  D.  and  B.  Lach- 
man,  and  S.  Cohn,  for  the  market  value  of  one  fifth  of  said 
thirteen  thousand  five  hundred  sHaree  fraudulently  appro- 
priated, as  aforesaid,  hy  said  defendants,  ^' wit,  thirteen 
thousand  five  hundred  dollars,  for  costs;  and  for  such  other 
and  further  relief  as' to  the  court' may  seem  just  and  a& 
equity  and  tlie  nature  of  the  ca^  may  require. 
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Defendants  demurred  to  the.  complaint  upon  two  groimda, 
namely,  that  there  was  a  misjoinder  of  parties  defendant, 
and  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action-  Demurrer  was  overruled  and  defendants  an- 
«wered,  denying  all  allegations  of  fraud;  or  that  they  had 
fraudulently  or  otherwise  appropriated  any  stock  of  the  com- 
pany; or  levied  any  aasessBiient  or  collected  or  disbursed 
any  money,  except  for  what  appeared  to  them  to  be  for  the 
best  interest  of  the  corporation;  or  that  they  had  not  paid 
their  full  share  of  assessments '  and  otherwise  borne  their 
proportion  <>f  the  burdens  :of  the  corporation,;  or  that  they 
had  taken  any  advantage  of  plaintiffs,  by  reason  of  owning 
a  majority  of  the  capital  stock. 

They  admit  that  they  are  the  owners  of  twenty  thousand 
shares  of  stock,  but  deny  that  on  the  sixteenth  day  of  Nov- 
ember, 1874,  the  stock  of  the  company  had,  a  market  value 
of  from  one  doU^  to  five  dollars. per  share,  or  that  it  then 
or  ever  had  any  regular  market,  value,  except  such  siima  as 
parties  desiring  to  purchase  chose  to  pay  for  the  same. 

They  deny  that  on  or  before  November  16,  1874,  the  eop- 
poration  had  purchased  exceeding  fourteen  thousand  six 
hundred  shares,  which  are  admitted  to  have  been  sold  by 
orders  of  the  board  of  trustees,,  allqged  to  have  been  regular 
and  legal,  and  for  a  sum  alleged  to  have  been  a  reasonable 
and  fair  price  therefor. 

They  admit  that  the  ampunt  of  assessments  collected  be- 
fore the  conuaencement  of  this  action  was  thirty-one  thou- 
sand two  hundred  and  fif ty-fiye  dollars,  but  allege  that  the 
expenses  of  the  corporation  paid  by  the  board  of  trustees 
were  thirty-seven  thousjand  nine  hundred  and  ninety-six 
dollars;  that  the  thirteenth  assessment  was  levied,  and  the 
stock  advertised  to  be  sold^  in  order  to  pay  outstanding  in- 
debtedness of  the  company:  and  that  without  such  sale  de- 
fendants would  suffer  great  loss  and  damage. 

They  also  allege  that  the  corporation  defendant  is,  and  for 
a  long  time  has  bew,  engaged  in  expensive  litigation;  that 
it  has  no  other  means  of  raising  n,eeesaary  fijnds  than  by 
levying  assessments  upcHi  its  stocky  and  if  restrained  from 
levying  assessments  and  selling  delinquent  stoqk  the  defend- 


April.  1881.]  Mab«hall  v.  Qolbijn  Fi.eeob  M.  Co.        167 

Opinion  of  tik  Couri — ^Leotiard,  C.  J. 

ants  will  be  unable  to  protect  the  interests  of  the  corpora- 
tion in  said  actioli  and  be  subjected  to  expeneive  litigation 
on  behalf  of  their  creditors,  and  in  danger  of  losing  their 
property. 

Subsequently  D.  Z:  Yost  filed  his  petition  or  complaint 
as  intervener  against  the  same  defendants,  claiming  to  be 
the  owner  of  fifteen  hundred  shares  of  stock,  alleging  the 
same  facts,  substantially,  as  are  stated  in  plaintiffs'  com- 
plaint, and  praying  for  the  same  relief,  except  as  to  the 
amount  claimed  as  his  proportion  of  the  market  value  of 
the  thirteen  thousand  five  hundred  shares  alleged  to  have 
been  fraudulently  appropriated  by  the  personal  defendants. 
^0  answer  or  demurrer  to  intervenor's  petition  was  filed. 

The  cause  was  referred  to  a  referee  to  take  the  testimony 
and  report  findings  and  judgment,  whidh  was  done,  and  the 
judgment  was  entered  as  the  judgment  of  the  court.  This 
appeal  is  taken  from  an  order  granting  a  new  trial ;  from  an 
order  denying  plaintiffs'  and  intervener's  motion  to  dismiss 
defendants'  motion  for  new  trial ;  from  an  order  amending 
the  records  of  the  court,  and  from  an  order  denying  plain- 
tiffs' and  intervenor's  motion  to  amend  their  complaints  so 
that  they  should  conform  to  the  findings  of  the  referee.  We 
shall  treat  the  intervenor  as  one  of  the  plaintiffs,  and  con- 
sider his  case  the  same  as  though  an  answer  to  this  petition 
had  been  filed.  No  default  was  taken  by  him,  and  one  of 
<^(efendants'  counsel  admits  in  his  brief  that,  the  case  was 
tried  the  same  as  if  an  answer  had  been  interposed,  and 
that  the  answer  to  the  cotnplaint  was  treated  as  the  answer 
to  the  petition  of  intervention.  Such  being  the  case,  de- 
fendants can  not  complain  because  the  relief  granted  ex- 
ceeded that  demanded  in  the  petition,  if  that  which  was 
granted  was  consistent  witii  the  case  made  and  was  embraced 
within  the  issue. 

It  is  claimed  that  the  court  erred  in  granting  a  new  trial, 
for  many  reasons ;  and  first,  b^ause  there  was  no  statement 
settled  according  to  Jaw,  it  having  been  settled  by  the  judge 
instead  of  the  referee,  who  tried  the  cause.  We  are  referred 
to  no  authorities  upon  this  point,  and  can  find  none  under 
A  0tatute  like  ours.    If  there  was  a  rule  of  court  requiring 
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the  stat^nent  to  be  settled  by  the  referee,  as  stated  by 
counsel  for  appellants,  we  can  not  know  the  fact,  as  the  rule 
is  not  embodied  in  the  statement.  In  the  absence  of  evi- 
dence to  the  contrary,  every  presumption  is  in  favor  of  the 
regularity  of  the  proceedings  in  the  court  below.  {Allen  v. 
Biley,  16  Nev.  452;  Rutherford  v.  Pope,  15  ifd.  581; 
Cherry  v.  Baker,  17  Id.  77;  Scott  v.  .&Gottj  Id.  78.) 

In  applications  for  new  trials,  the  statute  provides  that, 
after  the  statement  and  amendments  thereto  have  been  filed, 
in  case  the  amendments  are  not  accepted,  "either  party  mav 
have  the  statement  settled  by  the  judge  or  referee,  upon 
two  days'  notice  thereof  to  the  other  party;"  and  that, 
"wheil  settled  by  the  judge  or  referee,  it  shall  be  accom- 
panied with  his  certificate  that  the  same  has  been  allowed 
by  him,  and  is  correct"     (Comp.  L.,  sec.  1258.) 

Section  1393  provides  that,  the  statement  and  amend- 
ments on  appeal  "shall  be  presented  to  the  judge  or  referee 
who  tried  or  heard  the  case/^  and  it  is  claimed  that,  the 
words,  "who  tried  or  heard  the  case,"  are  clearly  implied  in 
section  1268.  The  sections  relating  to  statements  on  mo- 
tion for  new  trials  and  those  on  appeal,  are  different  parts 
of  the  same  statute;  still,  they  are  entirely  independent  of 
eadi  other.  The  subjectrmatter  differs,  and  both  are  com- 
plete in  themselves.  The  legislature  has  seen  fit  to  declare, 
in  one  case,  that  the  statement  fnay  be.  settled  by  the  ju4ge 
or  referee,  and  in  the  other,  that  it  duxU  be  settled  by  the 
judge  or  referee  who  tried  the  ease.  When,  as  in  this  case. 
all  the  proceedings  are  reported  to  the  court  by  the  referee. 
it  may  be  entirely  proper  for  the  court  to  settle  the  state- 
ment. We  can  not  say  the  le^l^ture  did  not  intend  pre- 
cisely what  the  language  used  imports.  To  hold  otherwise 
would  necessitate  au:  interpolatioii  •£  words  not  required  to 
complete  the  sense  apparently  intended,  and  the  result  would 
be  judicial  l^islation. 

It  is  alao  claimed  that  a  new  trial  ought  not  to  have  been 
granted,  because  no  statement  or  affidavit  was  filed  vritfain 
the  statutory  period;  and  this  claim  involves  the  questicms 
whether  or  not  the  court  erred  in  its  order  amending  the 
records  as  hereafter  stated^  and  in  itis  order  denying  plain- 
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tiffs'  motion  to  dismiss  defendants'  application  for  a  new 
trial,  from  which  orders  appeals  are  taken.  In  considering 
these  qneetions,  the  entire  statement  on  appeal  is  before  ns, 
because  the  orders  mentioned  are  appealable  {Calderwood  v. 
Peyser,  42  Cal.  114),  and,  as  before  stated,  appeals  ate 
taken  therefrom.  In  fact,  the  only  material  matters  con- 
tained in  the  statement  on  appeal,  that  are  not  in  the  state- 
ment on  motion  for  new  trial,  are  those  appertaining  to  the 
amendment  of  the  court's  records. 

Briefly  stated,  the  facts  affecting  these  questions  are  these: 
The  judgment  was  entered  April  22,  and  on  the  following 
day  plaintiffs  filed  and  served  notice  of  referee's  findings 
and   judgment.      On   the   same   day   defendants   filed   and 
served  notice  of  motion  for  a  new  trial,   and  made  two 
motions;     and    thereupon,     as     appeared    by    the    clerk's 
minute  book,  the  court  ordered,  first,  "a  stay  of  execution 
for  fire  days,  for  the  purpose  of  allowing  defendants  to  file 
and  serve  notice  for  new  trial ;"  and,  second,  "that  a  stay  of 
execution  be  granted  until  May  20,  1879,  to  allow  defend- 
ants to  prepare,  file,  and  serve  statement  on  motion  for  new 
trial.     On  May  12,  the  court  granted  until  May  80,  inclu- 
sive, in  which  to  file  and  serve  the  statement,  and  it  was 
file  and  served  on  that  day.     Plaintiffs  filed  amendments 
to  the  statement,  reserving  the  right  to  object  to  it  on  the 
ground  that  it  was  not  filed  and  served  in  time;  and  on 
July  5,  1879,  it  was  settled  by  the  judge.     On  August  11, 
following,  plaintiffs  moved  to  dismiss  the  application  for 
new  trial,  on  the  ground  just  stated;  and  on  the  twentieth 
of  August,  that  motion  and  the  motion  for  new  trial  were 
heard  together.     At  the  conclusion  of  the  argument,  coun- 
sel for  defendants  "moved  the  court  to  amend  the  record 
concerning  the  extension  of  time  in  which  to  file  and  serve 
f»tateinent,  so  as  to  conform  to  the  truth,  by  showing  the 
order  made  April  23,  was,  in  fact,  an  order  exlending  the 
time   to  prepare  and  serve  statement  on  motion  for  new 
trial/'    That  motion  was  verbal.    Whereupon  the  motion  to 
amend  the  record  and  tlie  motion  for  new  trial  "were  contin- 
ued for  further  hearing  until  August  80.     On  August  23 
plaintiffs'    attorneys   were   served   wiA   written   notice   of 
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motion  to  amend  record,  but  it  contained  no  notice  of  in- 
tention to  amend  the  statement.  On  the  thirtieth  of  August 
the  court  heard  testimony  in  relation  to  the  nature  of  de- 
fendant's motion  of  April  23,  and  the  order  made  thereon; 
and  referring  to  its  own  recollection  and  conscience  in  the 
matter,  said:  "The  application  of  defendants'  counsel,  made 
on  the  twenty-third  day  of  April,  1879,  was  for  an  extension 
of  time  until  May  20,  1879,  in  which  to  prepare,  file,  and 
serve  statement  on  motion  for  new  trial,  and  the  order  then 
made  was  for  such  extension  of  time  for  said  purpose/' 
And  it  was  then  ordered  by  the  court  that  "the  record  be 
so  amended  as  to  read,  %  extend  time  to  prepare^  file,  and 
serve  statement  on  motion  for  new  trial/  ". 

Without  deciding  whether  it  is  so  in  fact,  we  shall  con- 
sider the  order  of  April  23,  as  entered  by  the  clerk,  and  as 
put  in  the  statement  on  motion  for  new  trial,  as  one  not  ex- 
tending the  time  to  file  statement,  and  we  shall  not  stop  to 
inquire  whether  the  record  could  have  been  amended  if  the 
April  term  had  expired;  althou^  there  is  high  authority 
that  it  might  have  been  done  even  in  that  case.  (Spanagel 
V.  Bellinger,  34  Cal.  481;  Frink  v.  Frinh,  43  K.  H.  514.) 

There  is  no  doubt  that  a  court  may  amend  its  records 
during  the  term  in  which  they  are  entered.  Under  the  stat- 
ute (1876,  119)  the  court  had  power  to  adjourn  or  extend 
the  April  term  over  the  time  fixed  by  law  for  the  commence- 
ment of  another  term.  If  it  did  so^  it  had  authority  to 
amend  the  record  in  question.  In  the  absence  of  any  show- 
ing to  the  contrary,  we  must  presume  in  favor  of  the  regu- 
larity of  the  proceedings  and  the  correctness  of  the  rulings 
of  the  court  below.  We  conclude,  therefore,  that  the  April 
term  was  extended,  and  that  upon  the  proofs,  which  were 
conflicting,  and  the  knowledge  and  conscience  of  the  court, 
the  record  was  amended  so  as  to  conform  to  the  truth,  and 
that  the  court  had  authority  so  to  do* 

Second.  Was  the  refusal  to  dismiss  defendants'  applica- 
tion for  new  trial  error  ? 

'No  other  reason  has  been  given  against  the  correctness  of 
the  oourt'^  ruling  than  this :  It  is  said,  "The  motion  for  new 
tcial  r^ts  entirely  upon  the  statement  mftde  and  settled 
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bef 01^  the  motion  is  heard ;  and'the  order  of -April  <2  3,  as  it 
appears  in  that  statement^  shows:  that  the  timd'  for  filiiw;  it 
was  not  extended  until; more- than  •five  days- after  notice  of 
motion  for  a  niew  trial*  had-  beeu  given, :  and  r  consequently 
the  right  to  a  nevr  trial  .was  waived."         :..      . 

The  action  of  the'e6iirt  in  amoiELdi&g:  tbel  record .  before 
granting  a  new  trial  being  upheld,  it  followB  that  the  staie- 
ment  was  in  fact  filed  and  serred  in; time;'  and,  in  law^  the 
amended  record^  by  .relation,  becamis  the  irecord  of  the 
court's  order  from  the  time  it  was  made*  Siich  being  the 
case,  it  must  be  admitted  that-  any  objection  to  the  effect 
that  it  was' not  so  filed  and  served,  is  ecstremely  t^hmcal^ 
and  ought  uot  to  prevail,  unle^  the  law,  or  the  .well^-estah- 
lished  rule  of  practice,  justifies  that;  reault. 

The  statute  ia  relation  to  new  trials  (Dompi  L;.  1258)  papo- 
rides  that,  "On  the  argument  reference  may. also  be  made 
to  the  pleadings,  depositions;  and  documentary  .evidence  on 
file,  testimony  taken  and  written  out  by  a  short-hand  report- 
er   *    *    *    and  the  minutes  of  the  court.     'jDac  statement 
thus  used,  in   connection  with  snch  pleadings     *     *     * 
and  minutes  of  the  court  as  are  Tead  or  referred  to  on 
the   hearing,    shall   constitute,    without  *  further   statement, 
the  papers  to  be  used  on  appeal  from  'the  order  granting  or 
refusing  a  new  trial.     *    *    *    To  identify  any  .depositions 
*     *    *     or  minutes  of  the  court,*  *ead  or  referred  to  on 
the  hearing,  it  shall  be  sufficient  that  th©  judge  designate 
them  as  having  been  read  or  referred  to,  in  hia  oertifieate  to 
be  for  that  purpose  by  him  made  thoraon*''     We  quote  the 
above  for  the  purpose  of  showing  that  certain  ihings  speci- 
fied, and  among  them  the  records  of*  the  court,  may  be 
acted  upon  in  tiie  trial  court  on  a  motion'  for  a  new  trials 
without  being  inserted  in  the  statement,  and  that  the  only 
reason  why  a  subsequent  designation,  by  the"  judge  is  re- 
quired  is  that  this  court,. on. .-appeal  from.4he'^ order  granting 
or  denying  a  new  trial,  may  know,  upon  what  the-icourt  be- 
low baaed  its  order. .  When  there  is.  no  sitafement  oh  appeal, 
the  records  of  the  lower  court,  etc.,  must. be  so  desiirnnteJ 
or  put  in  the  statement,  or  this  court  cam  not  consider  them ; 
but   :wheu  .there  •  is  a^statement  on  appeal  from.. an  order. 
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there  is  anatKeF  method  of  bringing  here  the  records  and 
papers  used  on  the  hearing  in  the  court  below.  The 
statute  provides  that,  "On  an  appeal  from  an  *  *  * 
order  the  appellant  shall  furnish;  the  court  with  a  copy  of 
*  *  *  the  order  appealed  from,  and  a  copy  of  the  papers 
used  on  the  bearing  in  the  court  below,  such  GojHes  to  be 
certified  by  the  cl^rk  to  be  oorrecti*' 

In  this  case,  by  a  statement  on  appeal  properly  settled  by 
the  judge  and  certified  by  the  deork,  appellants  present  not 
-only  a  copy  of  the  amended  order,  but  also  copies  of  all 
the  minutes  of  the  proceedings  of  ihe  court  showing  upon 
Trhat^the  court  below  acted  in  making  the  amendment,  thus 
producing  a  record  in  this  court  concerning  the  matlers 
in  hand,  which  importe,  the  same  verity  as  a  statement  on 
motion  for  new  trial,  accompanied  with  the  same  records 
•designated  by  the  judge  according  to  the  statute.  The  court 
had  a  right  to  act  upon  its  own  records  in  mddng  its  order. 
But  having  amended  them  without  amending  the  statement, 
so  that  it  should  conform  thereto,  it  was  necessary  that  the 
facts  upon  which  the  court  acted  should  be  presented  to  this 
court,  according  to  the  requirements  of  the  statute.  That 
was  done  by  a  statement  on  appeal  from  the  several  orders 
appealed  from.  (See  dissenting  opinion  of  Mr.  Justice 
Sawyer  in  Quivey  v.  Gambert,  32  CaL  318-322,  and  Spa- 
nagel  v.  Dellinger,  34  Oal.  476.) 

It  is  next  urged  that  the  only  method  of  correcting  the 
errors  complained  of  by  respondents,  and  eapecially  those 
upon  which  the  court  below  based  its  order  granting  a  new 
trial,  was  by  an  appeal  irom  the  judgment,  and  that  they 
could  not  be  reached  by  a  motion  for  new  trial.  One  of 
the  statutory  grounds  for  a  new  trial  is,  ^'Insuffioieiudy  of 
evidence  to  justify  the  verdict  or  other  deeiaian,  or  that  it  b 
against  law."  One  of  the  grounds:  stated  by  respondents  in 
their  notice  of  motion  for  new  trial  is,  that  ^^the  decision 
and  decree  ai^  against  law."  It-  is  fair  to  presume  that  tiie 
word  'decision,"  in  notice,  was  used  in  the  sense  in  which 
it  is  used  in  the  statute.  It  has  been  decided  by  the  su- 
preme court  of  California,  an4,  we  think,  correctly,  th«t 
^^the  terms  'verdict,  and:  deaision;'  as 'used  in  the  statute, 
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are  apppsitional ;  that  what  i^  predicted,  of  qne^  %  ajbo,  of 
the  other.     There  are  two  kinds  c^f  verdict-r-genpral  and 
special.     The  first  jdndsthe  law  aii^d  the  facts; -the  second, 
the  facts  alone.    The  findings,  pi  fact  by  a  court  or  referee 
are  like  the  special  .verdict  of  a  jiirjj  and  the  conclusions 
of  law  drawn  therefrom  are  similar  to  a  general  verdict  in 
a  casjB  wherein  the  jury  have  fomid  a  general  £tnd  special 
verdict    It  was  decided  in  Barnes  v.  Sabxan,  10  Nev.  248, 
that  npon  an  application  for  new  trial,  under  the  statutory 
ground  above  stated,  the  court  was  authorized  to  decide 
whether  the  findings  of  fact  sustained  th^  judgment,  and 
that  its  action  in  that  regard  could  b^  reviewed  by  this 
court  on  c^ppeal  from  an  order  overruling  plaintiffs'  motion 
for  new  trial.     But  tbe  precise  question  there  decided  does 
not  necessarily  arise  here,  for  in  this  case,  if  it  be  admitted 
that  the  findings  of  fact  support  the  judgjment,  .we  are  still 
met  with  this  question :  Is  the  decision  of  a  court  or  referee 
against  law,  if  its,  or  his,  findings  of  fact  and  conclusions 
of  law  are  outside  of  the  issues  raised,  or  the  facts  admit- 
ted,  by  the  pleadings,  when  such  findings  and  conclusions 
are  followed  by  a  judgment  consistent  with  them,  but  in- 
consistent with  the  pleadings?     If  it  is,  it  is  the  duty  of 
this  court  to  review  the  order  granting  a  new  trial  in  this 
case,  as  it  was  the  duty  of  the  court  below  to  decide  the 
question  there.     That  a  judgment  mu^t  accord  with,  and 
be  sustained  by,  the  pleadxDg^  of  the .  party  in  whose  favor 
it  is  rendered  is  commop  learning;  and  no  court,  jury,  or 
yete:reQ  has  any  authority  to  find  a  fact  or  draw  therefrom  a 
l^al  conclusion  which  is  outside  of  the  issues.     The  stat- 
Qte  is  decisive  of  this  question  without  reference  to  adju* 
dicated  cases.     Section  1211  Complied  l^^aws  provides  that, 
"the  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
shall  not  exceed  that  which  he  s^all  have  demanded  in.hi& 
complaint;  but  in  any  other  case  the  court  may  grant  him 
any  relief  consistent  .with  the  case  made  by  the  complaint 
and  embraced  within  the  issue."     Mr^  Sliss,  in  his  Code 
Pleading  says:  "Tbe  pleader  should  bear  in  mind  the  lan- 
guage of  the  rule,  and  that  h^  ^iU  not  be  entitled  to  any 
relief  thi^t  the  evidence  alwe  s))pws  hip^:  e^tled  to.    It  is 
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the  rufe  m  chancery,  niot  affected 'by  the  code,  that  a  party 
must  recdv^  according  to  the  cas6  made  by  the  complaint, 
or  not  at  ftIF;  "secundum  allegata  bls  well  as  probata/  '' 

In  Simmons  v.  "Hamilton,  voL  T,  Wo.  28,  p.  947,  Pacific 
Coast  Law  Journal,  it  is  said:  "Upon '  the  facts  found, 
whether  found  by  the  finding  of  a  court,  or  the  report  of  a 
referee,  or  the  special  verdict  of  a  jury,  the  court  must  de- 
cide the  law  of  the  facts  before  ordering  judgment;  and  if 
its  decision  is  contrary  to,  or  inconsistent  with,  the  plead- 
ings in  the  case,  or  is,  in' aliy  respect,  contrary  to  law,  a  new 
trial  should  be  gra'nted.'*  That  was  an  appeal  from  an  order 
granting  a  new  trial.  So,  also,  was  Martin  v.  Matfield,  49 
Cal.  44,  There  the  appellants,  in:  their  notice  of  intention, 
put  their  motion  'upon  the  ground  of  "insufficiency  of  evi- 
dence to  justify  the  judgment,  alid  that  it  is  against  law." 
The  court  said  that  neither  was  a  statutory  ground.  Mr. 
Justice  Hhode^  said:  "The  grounds  of  the  motion  should 
have  been  dir6(^ted  to  the  finding.''  * '  *  * '  "As  was  stated 
in  passing  on  the  (jtiestion'  of  the  Sufficiency  of  the  notice  of 
the  motion,  this  grOurid  is  objebtionable,  because  it  does 
not  attack  the  firidiTtg/'"' And  ih  BTiepdrd  v:\McjS' eil/S8  Cal. 
74.  where  a  new  trial  was  granted  "on  th^'grOimd  that  the 
plaintiff  has  eiitiered  a  personal  judgment  against  defend- 
ants," the  coilrt  s^id^  '  "Besides,  it  is  no  ground  for  a  new 
trial  of  the  issiifes  of  fact,  thdt  the  jujdgnient  is  broader  than 
the  facts  alleged  and  found  would  justify.  Such  an  error  in 
no  way  affected  the  findings.  The  error  occurred  in  enter- 
ing the  judgment  subsequent  to  the  findings.  It  did  not 
occur  in  the  course  of  the  trial,  but  afterward,  and  it  is, 
therefore,  not  onie  of  the  grounds  for  a  new  trial.  There  is 
no  complaint  that  the  findings  were  incorrect  in  this  par- 
ticular. The  point  is  not  specified  in  the  statement  as  a 
ground  for  new  trial.  If  there  was  any  error  in  enterinc 
the  judgment,  the  defendants  have  their'  remedy  by  appeal 
from  the  judgment  itself  on  the  judgment  roll.  The  ord^r 
granting  a  new  trial  on  the  ground  stated  is  erroneous.'' 

From  the  foregoing,  as  well  as  upoA  tedson,  we  o(«iclu<^ 
that,  if  the  ''dedisi6n'  (fr  'fiMin:g  'of'  a  court  br  rkfetee  i?c 
agt\infet  l^-,ltf^lttW>tffitl  fe' tWf  ^ibpter  ^eihm,  im^iSkt^^ 
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decisicm  is  against  ■  law  if  it  ia  ooDtrary  to,  ox  inbcnisistent 
with,  the  ease  made  axid  embraced  Tvitliin  the  issue. 

It  beoomes  neoessai^;  th^n,  to. examine  the  eotaplaint  in 
conneotion  with  the  findings.  We  agree  vfitix  counsel  for 
appellants  that  the  demuzrer  to  the  complaint  wa«'  pik)pei4y 
overruled.  It  stated  a.  cause  of  actiooa  against  the  personal 
def^idants,  and  under  the  civcumstaixces  alle^ged^  it  was 
proper  to  make  the  eorporation  a  party  defendant.  {Heath 
et  al.  T.  Erie  R.  JS.  Co.,  8  Blatoh.  398  et  seq.;  Hodges  v.  N-. 
E.  Screw  CcLylTLL  MO.) 

The  complaint'  waa  ambiguous  and  unoertainin.osiany  re^ 
^pects,  but  iikoie  faults,  wer^  waived  by  failing  to  demur 
specially.  It  i&  not  necessary^  therefore,  to  decide  whether 
or  not  the  question  as  to  the  sufficiency  of  the  ecHuplaiut 
can  be  considered  except .  on  appeal  from  the  judgmeDit 
Xor  do  we  think  it  necessary  to  decide  whether  or  not  the 
court  was  correct  in  holding^  from  the  struetune  43tf  the 
complaint  and  the-  diaraeter  of  relief  sought,  that  plaintiffs 
waived  the  alleged  torts^  and  that  the  aotion  as  to  the  thir- 
teen thousand  £ve  hundred,  shares  oi  stock  was  foriits  yalue> 
ratifying  the  sale  to  the  defendants* 

In  the  complaint  it  is  alleged  that  in  pursuance  of  an  un- 
lawful conspiraey  the  per^ogaal  defendants  had  .levi^  the 
thirteenth  assessment,  for  the  collection  of  which  plaintiffs' 
stock  was  advertised  to  be  sold,  and  would  be>  sold^  if  the 
sale  was  not  restrained.  Whesi.the  complaint  was  filed  the 
t^ale  had  nol«  taken  place  under  tliat  assessment^  and  the 
fourteenlhi  was  not  heard  of»  ^o  amended  orsuppl^nentn 
<'oinplaint  was  iiied.  As  to  ilii3  lai^t  assessment  and  the 
sales  thereunder  the  pleadings  are  silent^  and  there  is  no 
allegation  or  intimation  of  fraud  in  relation  thereto. 

The  stock  of  plaintiffs  and  intervener  was  bought  in  under 
these  assessments  by  the  corporation. 

Undpr  Buch  pleadings  the  referee  found  as  facts  that, 
"assessments  thirteen  and  .fourteen  were  wholly  unneces- 
sary, had  the  trustees  aforesaid  faithfully  administered  the 
business  of  the  company  and-  faithiu%  uiaed  the  funds 
roalized  by  >the  twislve  assessments  ^previously!  letied;*  and 
that,    since  the  eomiiitoc^qnti^of  this*  ^»ji^,i.. the  ia&aDBdaid 


1T6  Maeshaix  t;.  Goij)i;ir  Fijseoe  M.  Co.  [Sup.  Ct 


Opinion  ct  the  Court — ^Leonapd,  C.  J. 


trustees  have  caused  the  stock  of  plaintifEs  and  int&rvenor 
to  be  sold  on  aforesaid  thirteenth  and  fourteenth  assess- 
ments." There  is  no  finding  that  the  thirteenth  and  four- 
teenth assessments  were  unnecessary,  in  fact,  when  they 
were  levied — but  only  that  they  would  not  have  been  neces- 
sary if  the  trustees  had  been  faithful  to  their  trusts. 

As  conclusions  of  law  the  referee  found  that,  "these  two 
assessments  were  unnecessary;  were  made  to  defraud  the 
stockholders  and  in  order  to  sell  their  stock  or  compel  them 
to  pay  assessments;  that  they  were  only  needed  because  the 
defendants  had  failed  to  pay  their  assessments  on  the  stock 
held  by  them,  or  otherwise  had  converted  the  money  so 
collected  to  their  own  use;  that  the  two  assessments  were 
fraudulent  and  void;  that  plaintiffs  were  entitled  to  have 
them  so  declared,  and  all  sales  thereunder  set  aside  and  an- 
nulled, and  all  stock  held  in  said  company  restored  to  its 
owners  at  the  time  of,  and  prior  to,  any  sales  under  said 
assessments*"    The  decree  was  entered  accordingly. 

It  is  hardly  claimed  by  counsel  for  appellants  that  the  is- 
sues made  by  the  written  pleadings  justified  the  action  of 
the  referee;  but  it  is  said  that  the  respondents  introduced 
evidence  in  relation  to  assessments  thirteen  and  fourteen, 
and  thereby  submitted  an  "implied"  issue  to  the  referee 
upon  which  it  was  his  duty  to  find;  that  they  defended  the 
case  upon  the  theory  that  the  averments  in  the  complaint 
were  sufficient  to  authorize  an  investigation  of  the  affairs  of 
the  company  up  to  and  including  the  sale  under  assessment 
fourteen,  and  that  having  taken  the  chances  of  introducing 
the  evidence  under  the  pleadings,  they  must  abide  the  re- 
sult. This  theory  of  pleading  finds  no  support  in  the  stat- 
ute, in  adjudicated  cases,  or  in  reason.  Pleadings  are  the 
formal  allegations  by  the  parties  of  their  respective  claims 
or  defenses,  and  in  the  district  court  must  be  in  writing: 
"Every  pleading  shall  be  subscribed  by  the  party, or  his 
attorney."  (Comp.  L.  1114.)  Civil  actions  are  commenced 
by  fiUng  a  complaint  and  issuing  a  summans  (Ck>mp.  I^ 
1085)  ;  and  ^Hhe  complaint  shall  contain  «  «  *  a  state* 
ment  of  the  facts  constituting  the  cause  of  action  in  ordinary 
and  ocmeise  language."     (Comp.  L.  1102.) 
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"The  €!Oiirt  can  not,  properly,  even  by  consent  of  parties,, 
pass  upon  questions  not  raised  by  the  written  allegations  of 
the  pleadings/^ .  {Boggs  v.  Merced  Jkf.  Co.  14  Cal.  356 ;  see 
Swan  7.  Smith,  13  Nev.  260 ;  Bliss  on  Code  Pleading,  sees. 
135, 138.) 

It  is  undoubtedly  the  law  that  defective  pleadings  are 
sometimes  cured  by  verdict  or  other  decision.  In  Mc- 
Allister V.  Howell  (42  Ind.  26),  no  replication  was  filed  to 
an  affirmative  answer,  and  it  was  held  that  inasmuch  as  the 
cause  had  been  tried  without  a  replication,  the  answer 
should  be  deemed  to  have  been  controverted  on  the  trial  in. 
the  same  manner  as  if  a  replication  had  been  filed. 

In  Smith  v.  BtaritS,  8  Kan.  201,  the  court  say :  "We  think 
the  statement  in  the  petition  was  defective,  and  should  have 
been  held  so  if  it  had  been  attacked  at  the  proper  time  and 
in  the  proper  manner.     But  the  objection  now  comes  too 
late.     The  petition  was  not  defective  because  it  failed  to 
state  some  material  fact,  but  it  was  defective  because  it 
stated  a  material  fact  in  a  defective  manner.     *     *     *     It 
is  a  general  principle  of  law  that  where  a  material  fact  is* 
stated  in  a  pleading,  but  stated  defectively,  the  defect  will 
be  cured  by  a  verdict  of  the  jury  or  a  finding  of  the  court '^ 
The  general  doctrine  is  well  stated  in  Dicki^nson  v.  Hcuys,  4 
£lackf.  45 :    ''The  doctrine  is  now  settled  that  if  there  is  a 
cause  of  action  stated,  although  it  may  be  ambiguously, 
fnaceurately,  and  defectively  stated,  yet  a  general  verdict 
cures  the  defects,  because  it  will  be  presumed  that  aU  cir- 
cumstancefi,  both  in  form  and  substance,  necessary  to  com- 
plete the  cause  of  action  thus  defectively  stated,  were  proved 
at  the  trial.    But  where  there  is  no  cause  of  action  stated, 
as  in  eases  of  this  kind,  if  the  contract  or  the  consideration 
be  entirely  omitted,  the  omission  is  not  cured,  for  the  party 
could  not  be  allowed  to  prove  that  which  he  had  entirely 
omitted  to  state,  and  therefore  no  presumption  in  his  favor 
could  arise."     (See  Barron  v.  Frink,  80  Cal.  489.)     Here 
uo  cause  of  action,  was  stated,  or  attempted  to  be  stated  in 
relation  to  the  fourteenth  assessment,  and  as  to  the  thirteenth 
there  ^^ere  no  allegations  except  as  above  set  forth. 

Nev.   Vol.   XVI.— -12. 
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But,  aside  from  the  law,  it.is  far  from  true,  judging  from 
the  record,  that  defendants  defended  the  case  upon  the  theory 
that  the  complaint  was  sufficient  to  authorize* an  investigation 
of  the  affairs  of  the  company.  Up  to  and  including  the  sale 
under  the  fourteenth  assessment.  On  page  110  of  the  tran- 
script it  appears  that,  ^'the  defendants  objected  to  any  exam- 
ination of  the  affairs  of  the  company  after  the  filing  of  com- 
plaint December  26,  1377,"  and  thereupon  the  referee  ruled 
that,  ^^all  transactions  since  filing  of  eomplaint  will  be  reject- 
ed, except  where  embodying  transactions  before  suit,  and  the 
items  afterwards  will  be  considered  and  treated  as  surplusage, 
incidentally  connected  with  matters  occurring  before  suit." 
No  objection  was  made:  or  exception  taken  to  this  ruling, 
which  was  undoubtedly  correct,  under  the  pleadings.  Sub- 
sequently (page  379)  defendants  made  the  same  objection, 
and  a  ruling  was  reserved.  Again  (page  111),  plaintiffs  ob- 
jected to  a  question  for  the' same  reason.  Again  (page  256), 
plaintiffs  objected  to  Exhibit  L,  as  incompetent,  and  that  all 
items  in  the  account  subsequent  to  the  commenoement  of 
this  suit  should  be  disregarded.  On  page  258  defendants  ob- 
jected to  questions  upon  same  ground.  It  is  truo  that  some 
evidence  was  admitted*  concerning  matters  subsequent  to 
December  26,  1877,^  biit  both  parties  bad  a  right  to  think  it 
would  be  considered  as  statedby  the  referee  at  page  111. 

From  a  legal  standpoint,  what  has  been  said  concerning 
the  two  assessments,  et<i.,  is  equally  true  in  relation  to  the 
stock  alleged  to  have  been  fraudulently  appropriated.  De- 
fendants are  charged  with  appropriating  thirteen  thousand 
five  hundred  shares  only,  while  the  referee  found  that  they 
had  appropriated  fifteen  thousand  seven  hundred  shares, 
and  in.  addition,  had  purchased  for  the  company  six  thou- 
sand two  hundred  and  forty  shares  at  delinquent  sales,  mak- 
ing in  all  twenty-one  thousand  nine  hundred  and  forty 
shares  purchased  before  this  suit  was  brought,  while  they 
were  only  charged  with  having  purchased  fifteen  thousaiLd 
two  hundred  shares.  The  sale  of  the  entire  fifteen  thousand 
seven  hundred  shares  was  declared  Toid,  and  plaintiffs  were 
found  entitled  to  .recover  ;the  same  for  the  company,  except 
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8ucH  sharefl  as  had  iDeenirestoi'ed  to  tEfe  cotnpftny  at  stibse-. 
qnent  delinquent  ^ales.  It  was '  found  tkkt  >  plaintiffs'  and 
interv^hor^^  title  tO(  six  thdnsatid  five  ktindr^d  abates  'was^ 
valid;  that  five  Uniidred-  shares^  atandingi ini  the -^namesi ^ • 
def€ndattt»*t>n  thetwenty^fost  of'Noveniber,  1874y  by  ^al;i^. 
porehase,  ^h<(»uld>  be  Canceled  asr  tUd  ^i]ffo<^  of  tfti^  to  the 
£p&  thoui^and  shmreis/  and  that  all  Baled  (fs  transfers  of  any ^ 
portiott  of  «aid'  tvKnenty-on)e  itheitt&and  nine  rhandreid  ^and  foitty 
shares  we!P0  Toid.  in  the  partionlairs  speoified,  especitdly/ 
we  think  the  decision  of  the  referee  was  not  justified  by  .the 
pleadings,  aiid  ^on^u^ntly  that  it:  is  iagain8t  kwj 

In  this  comieedto'it  is  proj^r  to  •  say: '  als6,  that  rmme 
of  opinion  the  releree  erred  in  ideckring:  the"  assessment 
of  stoek  uiider  the  thiTteenth  and  fourteenth  ass^stnenta 
and  sales' thereunder  invalid,  becanse  ttier  trustees  had  prer 
viously  niiaappropriaited  the''fiiridsy^miiting>that  they:  did. 
so.     It  was  not  disputed  that  the  company  hftd'»na  funds, 
and  that  they  werei  needed  iMt  legitimate><piMrpo6es  waai hot 
denied.     Had  the  trustees  become  possessed  of  the  stock 
m  pursuance  of  a  fraudulent  conspiracy,  equity  would  not 
permit  them  to  enjoy  their  ill-gotten  gains.     But  the  com- 
pany bought  in  tbe  .stpck,,  and  so  far  as  the  record  shows, 
held  it  at  the  tiW  of  th^"  trial,  '  If  the  le^  tad  sale  We* 
unlawfully  inade,'  they  might' b6  set   a^ide  under  j^roper 
pleadings,  perhaps,  but  we  are  un^bl6  fo  see  that  they  were 
invalid  under  existing,  circumstances;  because  the  trustees^ 
had  pjFevioualy  misappropriated  the-  company^s  funds,  there- 
by causing  the  existing  necessity.  '  Had  the  trustees  stolen 
the   funds,   the  company's  necessities  would  have  been   as 
urgent  as  they  would  have  been  if  others  had  committed 
the  theft,  without  the  fault  of  the  trustees^     If  other  trus- 
tees had  been  elected  immediately  before  the  thirteenth  as- 
st^ssment  was  levied,  and  •  finding,  an  empty  treasury, .  had 
levied   the  thirteenth  and  fourteenth  assessments,  and  had 
sold  delinquent  stock  thereunder  to  the  company,  in  the  ab- 
sence of  other  purohasars,  it  .wo^ld  /hardly  be  claimed  that 
the  sales  would  have  been  Void,  for  the  reason  that  previous 
trusteiqs":.!b(a4  nw^^^PPicopria^ted.,  \)^^  imM  qf,  ^e/lcoi^iany.* 
If  the  trustees  did  what  they  are  charged  with  doing,  they 
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are  responsible  for  their  malfeasance,  but  the  sales  were 
not. void  becaxisse  they  supplied  funds  then  required,  which 
would  not  have  been,  necessary  if  they  had  been  faithful  to 
their  trusts.  Finally,  did  the  couf t  err  in  denying  .plaintifFs* 
application  to  amend  their  complaint,  so  that  it  should  con- 
form to  the  findings  of  the  referee  ?  We  are  unftble  to  say, 
and  so  was  the  court  below,  the  defendants  e;q)ected,  or  had 
reason  to  think  that,  the  affairs  of  the  company,  subsequent 
to  the  commencement  of  the  action,  would  be  inquired  into 
with  the  view  of  arriving  at  a  judicial  settlement  of  the  aamef 
or  that  the  case  was,  in  fact,  tried  upon  that  theory.  The 
contrary  plainly  appears.  Such  being  the  case,  it  would 
have  been  an  unwarrantable  exercise  of  power  to  have  per* 
mitted  the  amendment  at  the  time  it  was  asked.  For  the 
same  reason  we  can  not  attempt  to  settle  the  rights  of 
the  parties  from  the  facts  before  u$, .  however  desirable  it 
may  be  to  do  so. 

The  orders  appealed  from  are  affiroAed. 


[No.   1,043.] 

S.  BUCKLEY,  Appellant,  v.  ARMINA  BUCKLEY,  Ad- 

MINISTSATBIX   OF    THE   ESTAXB   OF   HbNBT  A.    BuOKLXT, 

Deceased,  Bespondent. 

Mabriagb  of  Administratrix  of  an  Estate — Bffvct  of. — Defendant,  prior 
to  the  trial,  married  J.  V.  Peers :  H^id,  tbat  this  marrlafle  eztlnffaUhed 
lier  authority  as  admlnifitratrlz  o(  the  estate^  hot  did  not  deprive  lier  of 
the  right  to  retain  possession  of  the  property  of  the  estate  nntil  tlie  ap- 
pointment of  her  successor,  or  until  otherwise  ordered  by  the  court. 

Idem — Pobsbssioh  of  Pbrsonal  Property — PsBsuMPTtoN. — ^At  the  tiae  this 
action  was  commenced,  defendant,  as  adminlstratzU,  bad  the  right  of 
possession  to  a  band  of  sheep:  Held,  that  her  possession  having  been 
lawful  while  her  authority  as  administratrix  continued,  the  presumption 
IS,  nothing  to  the  contrary  appearing,  that  it  continued  lawful  after  her 
marriage,  espedally  against  a  wrong-doer. 

Pasties    to    Sdit — ^Husband    of    Administratrix — Unpeejudicial    Erbok 
Held,  that  even  if  the  court  technically  erred  in  refusing  to  make  the  bos 
band  of  the  administratrix  a  party  defendant;  It  was  an  error  th«t  did 
not  prejudice  the  rights  of  the  plaintiff. 

BooKB  OF  Account — When  Admissible  in  Eyidbnce. — ^A  memorandum 
book  kept  by  the  deceased,  whlcn  was  shown  to  bo  prfodpally  in   his. 
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handwrltlnf ,  aad  tbe  entries  made  a1)out  the  time  wben  the  transactions 
occurred,  and  the  book  one  by  which  the  deceased  settled  with  parties 
with  whom  lie  haH  bnsiacsi:     H^ld,  admlsstb!«  In  evMenee. 

Ap^sAii  from  tiie  District  Court  of  the  Second  Judicial 
District,  Washoe  Oounly. 

Upon  the  part  of  the  defendant,  among  other  things,  a 
certain  memorandum  book  wa&  offered  in  evidence;  defend- 
ant, who  was  the  only  witness  as  to  the  time  when  entries 
were  made,  gave  testimony  tending  to  show  tli^t  the  en- 
tries were  made  by  Henry  A*  Buckley  and  witness,  and 
priucipaUy  in  decei^sed  Henry  A.  Bookley^s  life-time,  and 
all  of  them  at  about  the  time  the  respective  transactions 
occurred;  that  it  was  the  book  by  which  deceased  settled 
with  other  persons .  with  whom  he  had  business ;  that  wit- 
ness knows  the  hqQY  ^^4  that  it  is  Henry's  book  of  ac- 
counts, in  which  he  kept  his  dealings  with  other  persons 
in  his  handwritwg  and  in  defendant's;  that, he  was  in  the 
habit  of  making  his  entries  generally  when  the  transactions 
which  they. alluded  to  occurred;  that  defendant  knows  when 
entries  wer^  made  in  relation  to  the  number  of  sheep  re- 
ceived from  plaintiff  and  as  to.nupabte^'  of  sheep  returned  to 
him^  and  that  defendant  W9S  present  at  th^  time  such  en- 
tries were  mad^  by  Henry  A.  Buckley^  .^d  saw  him  make 
them ;  that  entry  dated  November  12,  1870,  was  in  Henry's 
handwriting,  but  defendant  could  not  be  sure  she  was  pres- 
ent when  this  entyy  was  made,      , 

Lewis  &  De^l,  for  Appelant ; 

« 

'  I.  The  marnage  of  defendant  opearated  m  a  revocation  of 
her  authority.  (1  Comp.  L,  sec  586;  14  Mass.  295;  36 
N.  Y.  622.) 

II.  The  court  should  hav^  allowed  the 'plaintiff  to  inake 
def endiKDt's  huBbimd  a  pa^ty^    ( 6  F^ige^.  3tl» )  i . 

Ill*  It  was  error  tQ  admit  in  eieidenqe  the  miemorandum 
bock  of  Hen?y  A.  Buckley:  (1  Qreettl.  ^Ev*^  sec*  119,  n-; 
4  Watts,  29.9;  9  Con»-  drH,M^;  4  Yates,  841 ;  3  Bay,  173 ; 
2  McCord,  328;.  4.14.  76.)       :     ,.  .^  r  i 

jy.   The/zactioni-isi  buongirt  againsti_ATmina  Buckley  ip- 
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of  the  estate  which  had  come  into  her  possession;  and  for  a 
failure  so  to  do  she  is  liable.  From  the  verdict  of  the  jury 
the  plaintiff  had  no  more  right  to  the  possession  of  this  prop- 
erty than  any  other  stranger.  His  taking  and  detention 
were  wrongful,  although  he  observed  the  forms  of  law  in  so 
^oing. 

At  the  time  this  action  was  commenced,  the  defendant 
Jiad  the  right  of  possession,  by  reason  of  her  duty  as  ad- 
ministratrix to  take  control  of  the  property  of  the  estate; 
^nd  at  the  time  of  trial,  so  far  as  the  record  shows,  she  was 
still  entitled  to  its  possession,  because  of  her  responsibility 
to  the  estate.  Her  possession  having  been  lawful  while  her 
authority  as  administratrix  continued,  nothing  to  the  con- 
trary appearing,  the  presumption  is  that  it  was  lawful  after 
her  marriage,  especially  as  against  a  wrong-doer.  (Wells 
on  Eeplevin,  69,  71.)  Having  no  rights  in  the  property, 
plaintiff's  duty  was  to  return  it  to  defendant's  rightful  pos- 
session^  to  be  accounted  for  by  her  as  required  by  law. 
This  much  is  true  upon  the  supposition  that  she  had  merely 
a  special  property  in  the  sheep,  by  reason  of  her  former 
official  capacity,  and  her  liability  to  the  estate,  in  case  of 
failure  to  account  for  them  according  to  law,  while,  if  she 
had  a  general  property  in  them,  because  of  her  relation  to 
Henry  A.  Buckley,  that  was  another  reason  for  awarding 
the  right  of  possession  to  her.  Besides,  if  the  court  erred, 
technically,  in  denying  the  motion  to  make  Peers  a  party 
defendant,  a  question  we  shall  not  consider,  it  was  an  error 
that  in  no  sense  prejudiced  the  rights  of  plaintiff.  If  he 
had  been  made  a  party,  the  result,  as  to  him,  must  have 
been  the  same.  The  jury  would  still  have  said  that  he  had 
no  rights  in  the  property  in  dispute. 

We  are  of  opinion,  also,  that  the  preliminary  proof  was 
sufficient  to  justify  the  court  in  adnutting  in  evidence  the 
several  entries  contained  in  Henry  A.  Buckley's  memoran- 
dum book*     {Buckley  v.  JBttchley,  12  Nev.  442.) 

Finding  no  error  in  the  record,  the  judgment  and  order 
appealed  from  are  affirmed.. 
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[No.  1,083.] 

W.  C.  GASS,  Appeliawt,  v.  3.  C.  HAMPTON,  Ebspond- 

ENT. 

TSANSFEK     OF     CEBTIFICATES     OV     MINING     STOCK — WSIBM     TBOB     OWNBB     18 

EsTOFPCD  7BOM  A8SXBTIRQ  TiTLB. — Q.  aekH>sltcd  With  tbe  3aBk  of 
Virginia  certain  certiflcates  of  mining  stock  which  were  issued,  in  the 
usnal  form,  in  the  name  of  different  parties,  and  indorsed  by  them,  as 
trustees,  to  he  held  as  collateral  security  for  any  Indebtedness  that  then 
existed,  or  might  thereafter  be  Inenrred,  by  reason  of  any  purchase  or 
sale  of  stock  that  the  bank  might  make  for  G.  Subsequently  the  bank, 
without  the  knowledge  or  authority  of  0.,  deliyered  these  certiflcates  of 
stock,  with  others,  to  H.  as  collateral  security  for  the  payment  of  a  loan 
made  by  him  to  the  bank  and  for  any  further  advances  that  might  be 
made.  BL  had  no  knowledge  that  G.  w«s  the  owner  of  the  stock :  Held, 
that  Q.  could  not  recover  the  value  of  these  certiflcates  of  stock  against 
H.,  who  received  the  same  in  good  faith,  l)eIlevlDg  them  to  be  the  prop- 
erty of  the  bank. 
iDBif — Indicia  of  Ownbbship^ — ^A  party  who  places  another  in  a  position  to 
enable  him  to  conmtit  a  fraud,  should  suffer  the  loss  rather  than  an  in- 
nocent person  who  deals  with  him  on  the  faith  of  the  usual  indicia  of 
ownership  with  which  the  true  owner  has  invested  him. 

AppEAii  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  sufficiently  appear  in  the  opinion. 

F.  M.  Huffaker  and  if.  N.  Stone; ior  Appellant: 

I.  The  stock  in  controversy  is  personal  property,  and  the* 
owner  can  follow  it  and  recover  the  possession  of  it  where- 
soever found.  (1  Hittell's  Code  and  Stats.  Cal.,  sec.  5324; 
2  Comp.  L.,  sec.  3397 ;  Mechanics'  Bank  v.  ^.  Y.  &  N.  H. 
R.  R.  Co.,  13  N.  Y.  623;  Weston  v.  Bear  River  M.  Co.,  5 
Cal.  189 ;  Hawly  v.  Brumagin,  33  Id.  399 ;  Aikins  v.  Oamhle, 
42  Id.  99 ;  Brewster  v.  Levin,  Id.  147 ;  Boylen  v.  Huguet,  8- 
Xev.  353;  Bercich  v.  Marye,  9  Id.  315;  Brook'man  v.  Roths- 
child,  6  Eng.  Ch.  153;  Pars.  Cont.,  note.) 

II.  The  bank  held  the  stock  as  agent  or  broker  of  plain- 
tiff^ consequently  with  no  power  of  disposition  of  it,  except 
by  direction  of  plaintiff,  therefore  no  authority  to  pledge  it 
for  a  debt  of  its  own,  and  any  such  pledge  conveyed  no  title 
to  the  pledgee  as  against  the  owner.  (Dunlap's  Paley  on 
Agency,  213;  Patterson  v.  Tash,  2  Stra.  1178;  Daubigny  v^ 
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Duvai,  5  T.  E.  604;  De  Bouchout  v.  Goldsmid,  5  Ves.  Jr 
211;  Urquhart  v.  M elver,  4  Johns.  103;  Van  Amringe  v 
Peabody,  1   Mason,  440;  Kinder  v.   SAau;,  2  Mass.   398 
Odiorne  v.  Maxcy,  13  Id.  181 ;  Jarvis  v.  Rogers,  15  Id.  398 
Xeirbold  v.  WHght,  4  Eawl.  (Penn.)  195;  Queiroz  v.  Tru 
7/?a77,  3  Barn.  &  Cress.  342;  Stevens  v.  Wt7«07i,  6  Hill,  513; 
Learoyd  v.  Robinson,  12  M.  &  W.  745 ;  Rodriguez  v.  Heffer- 
nan,  5  Johns.  Oh.  429;  Story  on  Bailments,  sees.  325-6; 
Hoffman  v.  Noble,  6  Mete.  (Mass.)  74;  Wam^^r  v.  Martin, 
11  How.  (U.  S.)  209;  HoZion  y.  iSfwi^A,  7  K  H.  446;  Story 
on  Agency,  sec.  113,  note  5 ;  Beach  v.  Forsyth,  14  Barb.  499; 
Blachman  v.  Green,  24  Vt.  17;  Benny  v.  Pegram,  18  Mo. 
191 ;  Fahnestock  v.  jBaiZ2/,  3  Mete.  (Ky.)  48;  2  Kent's  Com. 
625:  Edwards  on  Bailm.  214;  McCombie  v.^Davies,  6  East, 
53vS;  Wright  v,  Solomon,  19  Cal.  64;  Putnam  v.  Lamphier, 
36  Id.  158 ;  Hamilton  v.  Kennedy,  59  Tenn.  476 ;  Everett 
V.  iSaKw5,  15  Wend.  474.) 

III.  The  Bank  of  Virginia  having  possession  of  this  stock 
had  no  authority  to  dispose  of  it  to  another^  sinoe  posses- 
sion alone  does  not  confer  title  to  personal  property,  being 
no  indication  of  ownership.  (Brewster  v.  Sime,  42  Cal.  147 ; 
McNea  V.  Tenth  Nat,  Bank.  46  N.  Y.  829 ;  CovM  v.  HUl,  4 
Denio,  323;  Ballard  v.  Burgett,  40  If.  Y.  314;  Cushman  v. 
Thayer  Man.  Co.,  76  Id.  370,  et  seq.;  Weaver  v.  Barden,  49 
Id.  287.) 

IV.  Defendant  receiving  this  stock  of  the  manager  of  the 
Bank  of  Virginia,  and  out  of  the  usual  course  of  the  busi- 
ness of  the  bank,  which  was  to  buy  and  sell  stock  for  it? 
customers  in  the  San  Francisco  market,  acquired  no  title  to 
it  as  against  the  plaintiff,  the  owner.  (Saltus  v.  Everett^  20 
Wend,  276;  Dame  v.  Baldwin,  8  Mass.  518;  Wheelwright  v. 
Depeyster,  1  Johns.  479 ;  Hasach  v.  Weaver,  1  Yeates,  47S ; 
Boston  V.  Worthington,  5  Serg.  &  IL  130;  Browning  v. 
Magill,  2  Har.  &  J.  308 ;  McGrew  v.  Browder,  7  Mart  (La.'J 
17;  Roland  v.  Gxmdy,  5  Ohio,  202;  Lance  v.  Cowan,  1  Dana 
(Ky.),  195;  Veniress  v.  Smith,  10  Pet.  161;  Hoffman  v. 
Carow,  22  Wend.  318;  Putnam  v.  Lamphier,  36  Cal.  15^; 
Treadwell  v.  Davis,  34  Id.  606;  Lyle  v.  Balcer,  5  Binn.  457; 
Heyden  &  Smith's  case^  6  Co.  486 ;  IngersoU  v.  VanbokJcelin, 
7  Cow.  670 ;  Pomeroy  v.  Smith,  17  Pick.  85. ) 
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V.  The  ju%B3^nt  ia'thiB  JKstip^:  d^fives  ^  plaiatiff  of 
hia  property  without  hip  couaentjand. without  due  pto^ea*  of 
law,  and  is  the?:e£oi]fe.  erjo|ie<>us»  {Qovili  .v..  HUl,  4,.I)0uiD, 
327;  Silsbury.Y,  McCQOtk,  4  id»  332 ;,  ,Fi/«<>n  y.  LittK  2 
Coins.  443.)      .   '    .  ...  '  ..        .  i  ,  ..    i 

VI.  The  de£?Adaut..too]t  this  f(fo:f^Ttf  fropi  au  age^t,  out 
of  the  usual  course  of  bu^ine^s  of  said  Pg^iit,  ^hkh  d^ 
fendaut  at  the;  tizr^e  lgaew,oi^  waa  put  upou  aujcsh  inqi^iry.  ^  to 
chaise  him  with  notioe*  {Berry  v«  Aiider»onj  22  Is^. ,  3€ ; 
Davenport  y.  Peoria  Ins.  Cq.j  1>7.  Jowa,^76,)  • 

VII.  The  prijwjiple  -  of  estoppel  in  g^, .  on  which-  the 
case  ot  Stone  y.  Mar  ye  w:ad  decidedy.does  i|.ot  ajpplj  to  th^s 
case,  and  the.  plaintiff  has  done  no  act  by  which  defendant 
iras  induced  to  aqt  T^th  refqres^  thert^to^  a(ad  on  the  faith 
of  which  he  did.act^.whiish  is;absolutely,es^^tiaI  to  constitute 
an  estoppel,  which  can  never  be  invoked  in  favor  of  one 
who  deals  with  .an  agent  wt  of  the  i^ual  course  of  business 
of  such  agent  {Holbroofc  v.  N.  J.  Zi^  Co.,  57  If .  Y.  61 Q ; 
Bigelow.on  Es..S46,  437;  PeopZtf.  v.  J^rown,  67  111.  435; 
6ievens  v.  Dennetty  51  JST.^H.  324;  Cushfnan  v-.^ftaj^^r  M. 
Co.,  76  N.  Y.  370.  

C.  H.  BeUenap,  icyr  BeBpondent: 

The  plaintiff  having  allowed  the  Bank  of  Virginia  to  ap- 
pear as  the  true  ovtoier  of  the  certificates  of  stock,  is  es- 
topped from  asserting  his  title  to  the  same  as  against  de- 
fendant, who  had  no  knowledge  of  his  claim.  (Brewster 
V.  Sijne,  42  Cal.  139;  Thompson  v.  Toland,  48  Id.  99; 
Crocker  v.  Crocker,  31  N.  Y,  507:  McNeil  v.  Tenth  Nat. 
Bank,  46  Id.  325 ;  Moote  v.  Metropolitan  Nat.  Bank,  55  Id. 
46 ;  Holbrook  v.  N.  J.  Zinc  Cd.,'57  Id.  *6i6 ;  Stone  v.  Marye, 
14ISrev.  362. 


By  the  Court,  Hawxbx,  J. :        ,  ,  *    . 

This  id  an  action  of  claim  and  deliv^y  for  certain. mining 
stocks.  The  material  facts  are  asfdllowa:  On  or  about  the 
twelfth  oi  August,.  1&79,  Ga$a  deppdit^di  with  the  iBank  of 
Virginia,  a  corporation  engaged  in  the  business  of 'buying 
and  selling  mining  stocka  on  commiBsion,  certain  oertifieates 
of  stock,  of  iwhioh  J^e.  v.as>  the;  p|vne^^  fpi;  safe  keeping. 
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These  certificates  of  "fetocfc  were  in  the'  usual  form,  and  were 
issued  in  the  name  of  different  parties,  and  indorsed  bv 
them  as  "trustees."  Within  a  short' time  after  the  deposit 
was  made,  Gasg  "became  indebted  to  the  bank  for  money 
loaned  and  advanced,  and  for  interest  and  expenses  in  the 
purchase  and  sale  of  mining  &t<icks,  find  r^uested  the  bank 
to  hold  the  certificates  as  coUatieral  siecuriiy  for  the  payment 
of  any  indebtedness  that  then  existed,  or  might  thereafter  ac- 
crue to  the  bank,  by  reason  of  any  purchase  or  sale  of 
stock  that  he  might  desire  tomake. 

On  the  fourteenth  of  August,  1879,  the  firm  of  J.  C. 
Hampton,  and  Co.,  of  which  defendant  is  a  member,  ad- 
vanced and  loaned  to  the'Bahk  of  Virginia,:  in  addition  to 
other  money  then  due  from  it,  the  sunhi  of  two  thousand 
dollars,  and  in  consideration  of'Said  loan  the  bank,  without 
the  knowledg€f*or^thority  of  GasS,  within  a  day  or  two 
thereafter,  delivered  the  stoik,  'which  belonged  to  Gass,  to 
J.  C  Hampton  &  Co.,  as  collateral  security  for  the  pay- 
ment of  said  loan  and  the  otlier  indebtedness  then  due,  or 
by  reason 'of  their  business  transriactionfl  of  like  character 
thereafter  to  become  due. 

At  the  time  of  these  traj2sactioj^  it  w^a  the  custom  in 
Nevada  and  in  California  to  deal  in  mining  stocks  and  trans- 
fer certificates  by  indorsement  ip.  the. manner  in  which  the 
certificates  in  question  were  indorsed. 

Neither  Hampton,  nor  the  firm  of  which  he  is  a  member 
had  any  notice  or  knowledge  of  the  ownership  or  claim  of 
Gass  to  said  certificates  o^f  stock  until  some  time  after  the 
failure  of  the  ban]^,  when  Qass  tendared  to  Hampton  the 
amount  he  owed. the  bank,  and  demanded  the  stock,  and 
upon  the  refusal  of  Hampton  to  deliver  it  this  suit  wa5 
brought  for  its  recovery.  At  the  time  the  demand  was 
made  the  certificates  were  held  by  J.  Ci  Hampton  A  Co. 
as  security  for  the  inxiebtednesa  of  the  bank  to  said  firm* 
which  exceeded'  the  value  of  all  stocks  hdd  by  them,  and 
exceeded  the  amouiit  that  could  be  realized  by  a  sale  of  the 
stocks.* 

Upon  the  facts,  as  found  by  the  court,  and  sustained  by 
the  evidence,  we  are'  unable  to  distinguish  this  case  from 
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that  of  stone  y.  Maryt,  14  ITev.  862,  in  so  far  a6  the  appli- 
cation of  the  legal  principles  therein  announced  are  con- 
cerned. 

Hampton  was  a  stranger  to  the  business  operations  of  the 
bank.  He  made  no  inquiry,  and  the  law  did  not,  upon  the 
facts  presented,  require  him  to  malod  any  inquiry,  whether 
it  was  depositing  its  customers'  stocks  or  its  own.  The 
bank  had  the  right  to  pledge  its  own  stocks  for  its  individ- 
ual debt,  and  a  transaction  of  this  kind  is  not  outside  of  the 
usual  course  of  business.  There  was  nothing  in  the  mere 
fact  of  depositing  this  stodc  as  collateral  security  with 
Hampton  &  Co.  to  put  them  upon  inquiry  as  to  the  owner- 
ship of  the  stocks.  There  was  nothing  upon  the  face  of  the 
certificates  to  raise  a  suspicion  that  they  were  not  the  prop- 
erty of  the  bank.  There  is  nothing  in  the  record  to  show 
that  Hampton  &  Co.,  or  Hampton,  knew,  or  ought  to  have 
known,  that  the  bank  did  not  own  the  stock,  or  that  Gass, 
or  any  person  other  than  the  bank,  did  own  it.  The  record 
does,  affirmatively,  show  that  Hampton  &  Co.  received  the 
certificates  in  good  faith,  without  any  notice  or  knowledge 
of  the  claim  or  ownership  of  Gass. 

When  Gass  deposited  his  stock  be  knew,  or  ought  to  have 
known,  that  it  was  the  custom  of  brokers  to  transfer  certifi- 
cates of  stock  that  were  indorsed  in  the  manner  his  were  by 
delivery. 

By  his  own  voluntary  act  he  left  his  certificates  of  stock 
with  the  bank  in  such  a  condition  as  to  pass  by  delivery, 
with  nothing  on  their  face  to  indicate  that  he  had  any  in- 
terest in  them,  or  that  they  were  not  the  property  of  the 
bank,  and  thereby  enabled  it  to"  treat  the  certificates  as  its 
own,  and  to  wrongfully  obtain  the  loan  of  money  thereon 
from  parties  innocent  of  the  true  state  of  the  title.  He 
clothed  the  bank  with  such  an  apparent '  ownership  as  to 
enable  it  to  mislead  the  public  and  to  hold  itself  out  to  the 
world  as  the  true  owner,  and  thereby  to  defraud  innocent 
persons  dealing  with  it  in  good  faith. 

Under  tiiese  eirctunstancea  the  case  comes  clearly  within 
the  prineipU,  annoiiAted  in  Tobind  v.  ThomTpaon,  48  OaL 
112,   that  "the  party  who  places  another  in  a  position  to 
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eiiable  hiiii  to  praotice  the  fraud  should  suffer  the  loss  rather 
than  an  innocent  person  who  deals  with  hinot  on  the  faith  of 
the  usual  indicia  of  ownership  with  which  the  true  owner 
has  ihve&ted  him." 

If  Gass  had  desired  to  protect  his  rigbte  against  the  use 
which  the.  bank  might  make  of  his  stocky  he  should — ^as  he 
readily  could--tin  some  proper  method^  have  placed  it  out 
of  the  bank's  power  to  deal  with  the  stock  as  its  own.  It  is 
to  be  presumed^  from  his  acts,  that  he  selected  the  bank  be- 
cause he  had  confidence  in  it»  managers,  and  did  not  believe 
they  would  wrongfully  use  his  property.  He  reposed  his 
confidence  in  the  bank.  To  it  he  must  look  for  redreas. 
He  can  not  now,  upon  any  principle  of  equity,  be  allowed  to 
hold  an  innocent  party  resiponsible  for  the  loss  which  re- 
sulted to  him  from  the  improper  and  wrongful  act  of  the 
party  in  whom  he  confided. 

Counsel  for  appellant  have  cited  numerous  authorities  to 
show  that  certificates  of  mining  stock  are  personal  property, 
and  non-negotiable;  that  no  person  eaiji  transfer  any  other 
interest  in  personal  property  than  he,  or  hia  principal  for 
whom  he  acts,  is  possessed  of;  that  no.  person  can  be  di-. 
vested  of  his  property  without  his  own  consent,  and  that  an 
honest  purchaser,  under  a  defectiye  title,  can  not  hold  the 
property  against  the  true. owner.    As  a  geneoral  proposition 
these  "fundamental  principles"  are  unquestionably  correct. 
The  bank  had  no  right  to  hypothecate  the  stock  without  the 
consent  of  Gass,  and  it  must  be  conceded  that  as  a  general 
rule,  applicable  to  personal  property  othier  than  negotiable 
securities,  the  vendo;r  or  pledgor  caai  convey  no.  greater  right 
or  title  than  he .  has.     This  principle  applies  to  transfers^ 
from  one  party,  to  another  wheiie  no  other  elein^it  intervenes. 
But  this  rule  does  not^  as  vf^  gaid  by  the  court  of  appeals 
in  Mc  Neil  v.  The  (Tenth  NaUomlBanh^ie  N..  Y.  329,  •'in- 
terfere with  the  wjell-^stabjiahed,  ptinciple  tluit  where  itm  tine 
owner  holds  out  anotkdr,  ocr  allows  him  to  -appear,  aa  the 
owner  thereof,  or  as  having  fulLpower  -of  disposition  over 
this  property,  and  mnoeent  third  *  partieB  are  timt  led  iato 
di»aiing  with  ^ueh  viapparent^ywiasr;  tlnjr  wiH  be  proteeted. 
Their  rights  in  'such>cli8e3.  do'Bot  depend. upon  the  aetaa]  title 
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or  authority  of  the  party  with  whom  they  deal  directly,  but 
are  derived  from  the  act  of  the  real  owner,  which  precludes 
him  from  disputing,  as  against  them,  the  existence  of  the 
title  or  power  which,  through  negligence  or  mistaken  con- 
fidence, he  caused  or  allowed  to  appear  to  be  vested  in  the 
party  making  the  conveyance."    The  fact,  apparently  relied 
upon  by  appellant's  counsel,  that  the  stock  "did  not  stand 
on  the  books  of  the  company  in  the  name  of  the  bank  of 
Virginia,  nor  had  the  bank  of  Virginia  title  by  assignment 
from  Gass,  the  owner,"  "nor  did  the  bank  have  any  power 
of  attorney  from  plaintiff,  the  o^Touer,  to  have  the  same  trans- 
ferred or  to  dispose  of  it  in  any  way,"  or  that  "Gass  did  not 
<l€posit  this  stock  with  the  bank  of  Virginia,  to  secure  an  ac- 
count he  owed  it,  witli  a  blank  assignment  and  power  of  at- 
torney signed  by  him,"  do  not  distinguish  this  case  in  prin- 
ciple, from  those  cited  in  Stone  v,  Marye, 

The  bank  had  the  same  absolute  power  to  hypothecate 
the  certificates,  indorsed  by  the  respective  trustees  to  whom 
'he  same  were  issued,  as  it  would  have  had  if  the  stock  had 
)>ren  issued  in  its  own  name,  or  to  Gass,  and  by  him   as- 
signed to  the  bank.    In  the  condition  in  which  the  certificato?* 
u'ere  left  with  the  bank,  it  could,  at  any  time,  liave  caused 
the  certificates  to  be  transferred  on  the  books  of  the  respective 
^corporations  in  its  own  name,  and  any  purchaser  or  pledgor 
could  have  done  the  same*     By  the  act  of  Gass  the  bank 
was   clothed  with  the  usual  indicia  of  the  ownership   of 
mining  stock,  and  this  real  point  of  inquiry  here,  as  it  was 
in  Stone  y«  Marye,  is  whether  the  plaintiff  did  confer  upon 
bis  brokers  such  an  apparent  title  to,  or  power  of  disposition 
over,  die  certificates  of  stock  as  to  estop  him  from  asserting 
his  own  title  as  against  parties  who  took  bona  fide  through  the 
brokers. 

The  cases  of  Brewster  r.  8ime,  42  Cal.  139  -yThoffkfson  v. 
Toland,  supra^  and  McNeil  v.  The  Tenth  >  National  Bank, 
mpra,  upon  the  authority  of  which  Btcne.  v.  Mafye  was  de- 
cided, -were  cases  concerning  stock  transactiaQs  .that  can 
not,  in  the  application  of  legal  principles,  be.  distinguished 
from  the  case  at  bar.  .       . 

The  same  principle  was  applied  in  the  Pennsylvania  Rail- 
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Toad  Company^s  appeal  by  the  supreme  court  of  Pennsyl- 
vania. The  executrix  of  an  estate  took  certain  certificates 
of  stock,  with  blank  power  of  attorney  signed  on  the  back, 
in  the  railroad  company,  and  deposited  them  for  safe-keep- 
ing with  one  Greeley,  who,  at  that  time,  was  a  lawyer  in 
good  standing,  and  was  acting  as  the  legal  adviser  of  the 
executrix,  and  had  been  for  several  years  collecting  the 
dividends  of  the  estate. 

Greeley  secured  a  loan  for  himself  from  an  innocent  party, 
and  pledged  the  certificates  of  stock  as  collateral  security 
therefor,  without  the  knowledge  or  consent  of  the  executrix. 
The  loan  was  not  paid,  and  the  party  who  held  the  certificates 
of  stock  as  collateral  security  took  them  to  the  office  of  the 
railroad  company  and  had  the  stock  transferred  to  himself, 
and  he  subsequently  disposed  of  the  same.  The  executrix 
sought  to  hold  the  railroad  company  liable  upon  the  ground 
that  it  was  negligent  in  not  making  inquiries  as  to  the  true 
ownership  of  the  stock.  The  court,  in  deciding  the  ques- 
tions raised  upon  this  branch  of  the  case,  said : 

"But  there  certainly  was  negligence  on  the  part. of  the  ap- 
pellee. As  executrix  she  placed  the  certificates  in  the  hands 
of  Greeley,  as  her  attorney,  with  the  blank  powers  indorsed 
uncanceled.  Thus  by  her  act  he  was  enabled  to  commit  this 
fraud.  The  equities  of  the  respective  parties  are  not  equal. 
Where  one  of  two  parties,  who  are  equally  innocent  of  actual 
fraud,  must  lose,  it  is  the  suggestion  of  common  sense,  as 
well  as  of  equity,  that  the  one  whose  misplaced  confidence  in 
an  agent  or  attorney  has  been  the  cause  of  the  loss  shall  not 
throw  it  on  the  other.  As  Judge  King  has  well  expressed 
this  principle  in  The  Bank  of  Kentucky  v.  Schuylkill  Bank 
( 1  Pars.  Eq.  248 ) :  *The  true  doctrine  on  this  subject 
is  that,  where  one  of  two  innocent  persons  is  to  suffer  from 
the  tortious  act  of  a  third,  he  who  gave  the  aggressor  the 
means  of  doing  the  wrong  must  alone  bear  the  consequences 
of  tiie  act'  The  appellee  in  this  case  selected  the  attorney. 
She  had  entire  confidence  in  him.  She  placed  these  certifi- 
cates, with  the  blank  powers,  in  his  hands.  He  proved  an- 
worthy  of  the  trust  reposed  in  him. 
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He  perpetrated  a  gross  fraud,  by  which  he  converted  this 
property  to  his  own  use.  That  he  was  an  attomey-at-law 
in  good  standing  does  not  help  her  case.  He  added  to  the 
crime  of  wliich;hd  was  guiltjf  that  of  moral  perjury  by  the 
violation  of  his  official  oath.  On  what  principle  of  equity 
can  she  be  allowed  to  throw  off  from  herself  on  to  the  ap- 
pellants the  loss  which  has  resulted  from  the  dishonesty  of 
her  own  ^gent  ? ,  This  important  element  in  the  case  was 
entirely  overlooked  by  *  *  *  the  cotirt  below;  and  we 
think,  applying  it  to  the  undisputed  facts  of  the  case,  the 
appellee's  bill  as  to  the  appell^^ts  ought  to  have  been  dis- 
missed."    (86  Penn.  St.  83.) 

The  facts  do  not  show,  as  appellant  claims,  that  the  cer- 
tificates in  controversy  were  delivered  to  Hampton  &  Co.  as 
security  for  the  payment  of  an  antecedent  debt  due  from 
the  bank  to  them,  and  the  authorities  cited  upon  this  point 
have  no  application  to  this  case. 

The  judgment  of  the  district  court  is  affirmed. 

Bklkxap,  J.,  having  been  of  counsel  at  the  trial  of  this 
cause  in  -the  lower  court,  di^  not  participate  in  the  fore- 
going decifiion. 
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[No.    1,080.1    ; 

JACOB  KLEIN,  Appelulnt,  v.  JOHN  H.  KINKEAD, 

STATUnSS  TO  SMB9ACa  ^UT  QlfB  SyBJSCT — SECTION  17  Or  ABTICLB  IV.  OF  THB 

CONSTITUTION  CONSTBDED. — Held,  that  the  general  purpose  of  sectioD  17 
of  article  IT.  of  the  constitution,  that  ^'each  law  shall  embrace  bat  on<^ 
subject,  and  matter  properly  connected  therewith,  which  sub^t  shall  be 
briefly  expressed  In  the  title,"  is  accompUsho)  wlfw  a  law  has  but  one 
general  object  which  is  fairly  Indicated  by  Its  title. 

Idem— Statute  1881,  59,  Construed — Cabe  op  Insane. — The  "act  to  pro- 
vide fiti  Che  taking  care  of  the  Insane  of  Neyada"  provides  for  the  con- 
struction of  an  asylum ;  that  the  money  appropriated  for  that  purpose 
shall  be  taken  from  the  state  school  fund,  and  in  its  place  there 
shall  be  deposited  state  bonds,  beating  Interost,  etc.,  and  provhU»s  for  tre 
levy  and  collection  of  a  tax  to  meet  the  payment  of  said  bond :  Held, 
that  the  act  embraces  but  one  subject,  the  care  of  the  insane,  which  i» 
fairly  expressed  in  Its  title. 

Idem. — The  different  steps  by  which  the  result  is  to  be  accomplished  are  not 
•  different  subjects,  but  minor  parts  of  the  same  general  subject. 

Bonded  Indebtedness  of  State — Sections  2  and  3  of  Abticui  IX.  ov  the 
Constitution  Construed. — In  construing  these  provisions  of  the  consti- 
tution :  Held,  that  the  object  in  authorizing  a  bonded  indebtedness  was 
to  enable  the  state  to  maintain  its  business  upon  a  cash  baats,  and  that 
the  legislature  has  the  power  to  direct  the  Issuance  of  bonds  at  any  tkne. 
so  long  as  it  does  not  conflict  with  the  limitation  aa  to  the  amount. 
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iDBSi — Amoctn^^  of  IN0BBTBPNB89. — In  Qoostrulng  the  various  Btatntes  rela- 
tl?e  to  the  territorial  indebtedoess :  Held,  that  the  act  in  question  does 
not-  contemplate  an  indebtedness  in  excess  of  that  authorized  by  the  con- 
stitution. ,  .        !     . 

Irau — School  Funds — Ssction  3,  AbtioiiB  XI^  Constitption.— Under  sec- 
tion 3,  article  XI„  of  the  constitution,  the  legislature  is  commanded  to 
inrest  certain  moneys  received  for  educational  purposes  tn  United  States 
ixmds  or  the  bonds  of  this  state :  Beld,  that  the  isauancb  of  the  boods 
provided  for  in  the  act  in  ctuestion  Is  not  an  evasion  of  the  investment 
directed  by  the  constitution.' 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Omiaby  County.  .         .  * 

Th€  facts  .appear  it  the  opinion. 

C  S.  Varian,ioT  the  Appellant: 

I.  The  title  of  the  act  does  not  embracJe  the  subject  of 
sections  11  and  12.     The  act  embraces  more  than  one  sub- 
jeet.     Xeither  the -purpose  to  make  a  fetate  loan  and.  public 
debt'  nor  to  invest  school,  moneys,  is  indicated -by  the  title. 
It  may  be  tliat  members. of  the  legislature. who  voted  for  the 
Iiill,  as  well  as  the  people  lured  into  security  by  its  title^ 
although  willing  to  provide  for  the  insane,  would  have  found 
goo<i  and  convicting  objection  to  the  contracting  of  a  pub- 
lic debt,  or  the  diversion  of  school  moneys  by  a  misnamed 
investment  foj  auch  purpose.     The  ordinary  mode  of  rais- 
ing money  to  conduct  and  maintain^  the  public  bucfiness  ia 
by  taxation.  .  The  question  of  contracting  a  public  debt  in- 
volves grave  considerations  of  necessity  and  public  policy. 
The  rate  of  interest  and  time  of  payment,-  together  with  the 
taxation  required  to  meet  the  obligation,  all  present  ques- 
tioitf  of  great  interest  to  the  people,  and  upon  whitth    they 
are  entitled  to  be  heard.     This  is^  also  txiuei  of  the  questionr 
of  iav€(sting  school  moneys.     There  is  a  general  law  oti'.th^ 
-statute  book  giving-  the  management  knd  'contiV)l  of  sehool 
moneys  to  a  slate  board. of  education.     (2  Gomp.  L.  3322.); 
There  is  W  language  in  the  title  of  the  act  which  isfekstio 
enough,  .to  include  the  purposes,  and;  subjeetSi  emibraced:  in 
-ections  11  and  12.     Th6.  courta  can  np(t  enlarge,  the  scope 
of  the  title.     The  constitution  has-  made,  the  :title  the  con- 
plosive  index  to  the  legislative  intent  as  to  what  shall  have 
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operation.  (Mewherter  v.  Price,  11  Ind.  199 ;  State  v.  Kin- 
sella,  14  Mixm,  624 ;  GasJcin  v.  Meek,  42  N.  Y.  186 ;  People 
V.  Allen,  Id.  404;  PecpZe  v.  Hills,  35  Id.  449;  PeopZe 
V.  O'Brien,  38  Id.  193;  Ryerson  v.  Utley,  16  Mich,  269; 
Cutlip  V.  /SAerij^,  3  W.  Va.  588 ;  People  v.  Father  M.  Society, 
41  Mich.  67 ;  Shepherd  v.  Helmers,  23  Kan.  507 ;  /Steie  v. 
Silver,  9  Nev.  227.)  Three  subjects  are  embraced  in  the 
law:  1.  Providing  for  the  insane;  2.  Providing  for  a  state 
loan;  3,  Providing  for  the  investment  of  school  funds. 

II.  The  loan  authorized  is  not  "for  the  purpose  of  en- 
abling the  state  to  transact  its  business  upon  a  cash  basis." 
(Sees.  2,  3,  art.  IX.,  Con. ;  sec.  1,  art  XII.,  Con.)  If  build- 
ing an  insane  asylum  is  to  be  considered  as  a  part  of  the 
ordinary  business  of  the  state,  the  expense  of  doing  so  should 
be  defrayed  in  the  ordinary  way  out  of  the  annual  revenue. 
No  necessity  exists  for  the  creation  of  a  public  debt  to 
build  an  asylum.  The  power  to  contract  such  a  debt  is 
limited  to  the  purpose  "of  enabling  the  state"  to  do  its  busi- 
ness. If  it  already  has  the  power  and  is  able  in  another  and 
the  usual  way  to  carry  out  its  purpose,  the  constitutional 
provision  does  not  apply.  Eliminating  sections  eleven  and 
twelve  from  the  law,  and  there  still  remains  an  appropriation 
to  carry  it  into  effect.  As  an  appropriation  in  anticipation 
of  revenue,  it  is  within  the  power  of  the  legislature  and  can 
be  made  effective.  (Const.  Debates,  754-756,  762  ei  seq.. 
879 ;  Ash  v.  Parkinson,  5  Nev.  15 ;  Const.,  sec.  2,  art.  IX. ; 
State  V.  School  Fund,  4  Kan.  269.) 

III.  These  sections  authorize  and  direct  the  creation  of  a 
public  debt  in  the  sum  of  eighty  thousand  dollars,  and  the 
public  debt  of  the  state  now  exoeedjB  the  sum  of  three  hun- 
dred thousand  dollars.  The  territorial  debt  is  wiped  out 
by  payment  (Stat.  1871,  81;  1873,  94;  1877,  191;  1879, 
15;  Const.,  art  XVII.,  sees.  7,  24.)  The  constitution  does 
not  say  that  upon  payment  of  that  debt,  the  state  maj 
go  on  forever,  under  pretense  of  revivifying  it  under  difierent 
forms  and  names,  and  contract  debts  equal  in  amount  to 
those  paid.  What  it  does  say  is  that  the  assumption,  i.  «., 
the  undertaking  to  pay  the  old  debt,  shall  not  prevent  the 
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state  from  contracting  the  additional  indebtedness.  (People 
V.  Johnson,  6  Cal.  499;  Nougues  v.  Douglass,  7  Id.  65; 
Rodmnn  v.  Mimson,  13  Barb.  188,  63 ;  Scoit  v.  Davenport,  34 
Iowa,  208 ;  State  v.  School  Fund,  4  Kan.  270.) 

IV.  These  sections  direct  the  diversion  and  transfer  of 
the  moneys  pledged  to  edneational  purposes  to  another  fund 
and  for  other  purposes,  and  are  nnconstitutioinal.     (Art.  XI. ^ 
sec.  3.)     To  preserve  the  fund  it  is  apparent  that  all  invest- 
ments must  be  made  in  securities  that  some  time  or  other 
can  be  made  available  to  repay  the  money.     To  invest  mon- 
eys in  bonds  means  to  loan  them j  so  that  they  will  pro- 
duce returns  by  wfey  of  interest,  and  upon  the  expectation 
of  realizing  the  principal  upon  the  Maturing  of  the  bonds. 
The  bonds  of  a  state  or  of  the  general  government  are, 
within  the  contemplation  of  our  constitutioii,  always  negoti- 
able in  open  market     When  such  bonds  are  once  upon  the 
market  they  are  the  subject  of  purchase  and  sale,  i.  e,,  of 
investment ;  and  it  is  in  this  sense  only  that  the  moneys  be- 
longing to  the  school  fund  can  be  "invested'^  by  the  trustees 
of  the  fund.    It  is  vain  to  attempt  to  fritter  away  the  express 
provisions  of  the  constitution  by  contending  that-  the  word« 
"investment"  and  "bonds''  have  any  other  meaning  than  that 
know  to  commerce  and  the  business  world  everywhere.     Bjr 
"state  bonds'*  is  meant  something  of  value  for  purchase^ 
investment,  and  income  j  not  to  the  debtor  state,  but  to  the 
creditor  capital,  which  owns  it.     There  is  no  s^urity  in  a 
paper  never  delivered  by  a  state,  and  which  i^mains  in  the 
vaults  of  its  tsreasui^y.    The  power  of  the  state  is  limited  to 
an  investment  in  constitutional  bonds,  already  on  ther  market, 
containing  an  obligation  to  pay  some  one,  a  sum  certain  arid 
at  a  time  certain,  and  secured  by  a  revenue  provided  by 
authority.    {State  Treasurer  v.  Horton,^  Kan.  354.) 


Lewis  (Sr  Deal,  for  Respondents : 

I.  The  act  in  question  embraces  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  is  briefly 
expressed  in  the  title.  (Sec.  17,  art.  IV.,  Oonist.,  is  manda- 
tory; State  V.  Siher,  9  Nev.  231.)  In  the  construction  of 
the  provisions  Of  this  section  in  state  constitutions  the  courts 
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have  adopted  a, liberal  rule  in  favor  of  their  validity.  {State 
V.  Ah  Sam,  15  Nev.  27;  Murphy  v.  Menard,  11  Tex.  673; 
Cooley's  Const,  Lim.  146 ;  Sun  Mutual  Ins,  Co.  v.  New  York, 
4  Seld.  241;  Brewster  y.  City  of  Syracuse,  19  N.  T.  117; 
People  V.  Mahan^y,  13  Mich.  495.)  When  the  title  of  an 
an  act  expresses  a  general  purpose  or  object,  all  matters  fairly 
and  reasonably  connected  with  it,  and  all  necessary  measures 
which  will  facilitate  its  accomplishment,  are  proper  to  be 
incorporated  in  the  act,  and  are  germane  to  its  title.  {People 
V.  Briggs,  50  N.  Y,  562 ;  Sedg.  on  Stats.  41 ;  People  v.  Banks, 
67  N.  Y.  672;  People  v.  BHnkerhoff,  68  Id.  265;  Kerrigan 
V.  Force,  Id.. 384;  JBiUvngs  v.  The  Mayor,  Id.  415;  Glovers- 
ville  V.  Howell,  70  Id.  290;  Worthen  v.^  Badgett,  32  ArL 
496 ;  Gibson  v.  State,  16  Fla.  291 ;  Gold  v.  Chicago,  82  lU. 
472;  Farmers'  Ins.  Co.  v.  Highsmith,  44  Iowa,  330;  How- 
land  Cool  Co.  V.  Brown,  13  Bush  (Ky.)?  681;  New  Orleans 
V.  Dunbar,  28  La.  Ann-  722 ;  People  v.  Bradley,  36  MicL 
447;  Perkins  v.  Du  7al  31  Ark.  236yPrescott  v.  City,  60 
111.  122 ;  People  v.  Wright,  70  Id,  388 ;  People  v.  Brislin, 
80  Id.  423 ;  Creseni  Gas  Light  Co.  v.  New  Orleans,  27  La. 
Ann.  138 ;  New  Orleans  v.  New  Orleans  B.  R.  Co.,  Id.  414 ; 
Ohid  V.  Covington,  29  Ohio  St  102 ;  Shields  v.  JSewie«,  8 
W.  Va.  74 ;  Woodson  v.  Murdock,  2S.  Wall.  351 ;  Tallahassee 
Mfg.  Co.  V.  Glenriy  50  Ala.  489;  State  v.  Price,  Id.  568; 
5wrfc6  V,  Munroe  Co.,  77  111.  610;  Williams  v.  iS^fo/c,  48 
Ind.  306 ;  Harris  v.  People,  59  ]N^.  Y.  599 ;  Morton  v.  Comp' 
troller  General,  4  S.  C.  430 ;  Hin^/le  y.  State,  24  Ind.  32.) 

II.  The  act  is  not  special.  It  embraces  all  the  insane, 
it  is  general  in  all  its  provisions,  and'  it  operates  uniformly 
throughout  the  state.  {McGrath  v.  State,  46  Md.  634 ; 
Cooley's  Const.  Lim.  128,  n. ;  State  v.  Commissioners,  29 
Md.  520;  Wheeler  y.  Philadelphia,  77  Pa.  St.  348.) 

III.  The  erection  of  buildings  for  the  care  of  the  insane 
is  a  part  of  the  business  of  the  state.  This  duty  is  en- 
joined upon  the  legislature  in  the  most  comprehensive  terms. 
(Sec.  1,  art.  XIII.)  At  the  time  the  constitution  was  adopt- 
ed there  was  no  insane  asvlum  in  the  state,  and  it  was 
the  i];itention  of  the  framers  of  that  insitrument,  that  proper 
laws  should  be   adopted  with  provision  for   the   support 
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of  the  insane.  The  authority  given  to  provide  for  the 
support  of  the  insane  carries  with  it  the  power  to  do  every- 
thing necessary  to  attain  that  end. 

IV.  The  tenth  and  eleventh  sections  of  the  act  do  not 
authorize  the  transfers  of  moneys  pledged  for  educational  pup^ 
poses  to  another  fund  for  other  purposes.    (Sec  3,  art  XI.  of 
the  Constitution^)  The  state  is  prohibited  by  it  from  ever  us- 
ing for  any  purpose  any  part  of  the  principal  of  the  proceeds 
from  the  sources  mentioned^  but  the  interest  of  the  principal 
is  permitted  to  be  used  for  the  benefit  of  the  public  schools.  In 
order  that  any  benefit  can  be  derived  from  the  moneys  in  t}ie 
state  school  fund,  it  is  necessary  that  the  principal  should 
be  invested  either  in  United  States  bonds  or  Jfevada  state 
bonds.     In   obedience   to   this   section   the   legislature   has 
from  time  to  time  provided  fbr  the  investment  of  the  mon- 
eys belonging  to  the  state  school  fund.     It  is  made  the 
duty  of  the  proper  state  officers  to  cause  the  investment  of 
the  moneys  in  the  state  school  fund,  whenever  there  ift  any 
to  invest,  in  United  States  securities,  or  in  bonds  of  this 
state.     There  is  no  transfer  of  funds  from  the  state  school 
fund  to  any  other  fund  authorized  by  sections  10  and  11  of 
the  act  in  question  within  the  prohibition  of  section  3,  art. 
XI.,  but  the  authority  is  given  to  the  state  to  borrow  eighty 
thousand  dollars  upon  the  security  of  its  bonds,  as  provided 
in  that  section.    By  the  deposit  of  the  state  bonds  in  the 
state  school  f und,  the  credit  of  the  state  is  pledged  for  the 
repayment  of  the  money  borrowed,  and .  interest  thereon, 
the  iest  of  this  is  whether  a  debt  is  created  by  the  transac- 
tion in  favor  of  the  state  school  fund.    If  there  is,  there  is 
no  transfer  of  moneys  from  the  state  school  fund  to  another 
fund  for  other  uses,  but  there  is  a  strict  compliance  with 
the   provisions  of  section  3,  art.   XI.  of  the  constitution, 
and  the  laws  passed  to  carry  that  section  into  effect.  .    . 

V.  The  public  debt  of  this  state  does  not  exceed  three 
hundred  thousand  dollars,  and  it  will  not  exceed  it  when 
the  whole  eighty  thousand  dollars  appropriated  by  sections 
10  and  11  is  negotiated.  (The  various  statutes  and-  con- 
stitutional provisions  bearing  upon  this  subject  are  dis^ 
cussed  at  length.) 
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By  the  Court,  Belknap,  J. : 

Bj  an  act  passed  at  the  last  session  of  the  legislature  the 
respondents  herein  were,  with  others,  created  a  board  of 
commissioners  for  the  care  of  the  insane  of  this  state. 
(Stats.  1881,  69.) 

They  are  required  by  the  act  in  question  to  cause  to  be 
erected  upon  land  belonging  to  the  state,  near  the  town  of 
Reno,  an  asylum  of  sufficient  capacity  for  the  care  of  one 
hundred  and  sixty  patients.  The  act  directs  the  time  with- 
in which  the  building  shall  be  completed,  the  material  of 
which  it  shall  be  constructed,  its  maximum,  cost,  and  the  man- 
ner in  which  contracts  for  its  construction  shall  be  made. 
It  appropriates  the  sum  of  eighty,  thousand  dollars  for  con- 
structing and  furnishing  the  asylum,  and  in  the  eleventh 
section  provides  as  follows :  "The  money  herein  appropriat- 
ed shall  be  taken  from  the  state  school  fund,  and  in  its  place 
shall  be  deposited  eighty  bonds  of  one  thousand  dollars  each, 
bearing  interest  at  the  rate  of  four  per  cent,  per  annum; 
said  bonds  shall  run  for  twenty  years,  but  shall  be  redeem- 
able by  the  state  at  its  pleasure,  after  two  years ;.  said  bonds 
shall  be  signed  by  the  governor  and  state  controller,  counter- 
signed by  the  state  treasurer,  and  authenticated  by  the  great 
seal  of  the  state,  and  shall  state  in  substance  that  the  state 
of  Xevada  owes  to  the  state  school  fund  eighty  thousand 
dollars,  the  interest  on  which  sum,  at  four  per  cent  per 
annum,  she  agrees  to  pay  during  the  life* of  said  bonds, 
for  the  benefit  of  the  common  schools  of  the  state;  said 
bonds  shall  be  lithographed,  as  is  usual  in  similar  cases, 
and  deposited  with  the  treasurer  of  the  state.  The  interest 
on  said  bonds  shall  be  paid  semi-annually,  on  the  first  days 
of  January  and  July  of  each  year,  on  the  written  order  of 
the  state  board  of  education  to  the  state  controller,  direct- 
ing him  to  draw  his  warrant  for  the  amount  of  such  semi- 
annual interest  on  the  indigent  insane  interest  and  sinking 
fund  herein  created.  All  sums  derived  from  the  interest 
of  said  bonds  shall  go  into  the  general  sdiool  fund,  for 
the  support  of  the  common  schools  of  the  state,  and  for  the 
regular  and  prompt  payment  of  whidi  the  faith  and  credit  of 
the  state  is  hereby  pledged." 
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The  twelfth  section  provides  for  the  levy  and  collection 
of  a  tax,  the  proceeds  of  which  are  appropriated  for  the 
payment  of  the  principal  and  interest  of  the  bonds  men- 
tioned in  the  preceding  section.  Subsequent  sections  pro- 
vide for  the  care  of  the  insane  pending  the  completion  of 
the  building,  their  management  thereafter,  and  other  mat- 
ters, which  are  not  drawn  in  question.  Appellant  claims 
that  so  much  of  the  act  as  is  contained  in  the  eleventh  and 
tv^elfth  sections  is  unconstitutional,  and  seeks  by  this  action 
to  restrain '  respondents  from  issuing  the  moneys  in  the 
state  school  fund,  as  they  are  directed  to  do  by  the  twelfth 
section. 

The  first  ground  of  objection  to  the  validity  of  the  act  is 
that  it  does  not  comply  with  the  requirements  of  section  17 
of  article  IV.  of  the  constitution.  This  section  provides 
that  each  law*  enacted  by  the  legislature  shall  embrace  but 
one  subject  and  matter  properly  connected  therewith,  and 
that  such  subject  shall  be  briefly  expressed  in  the  title. 
The  title  of  the  act  is  "an  act  to  provide  for  the  taking  care 
of  the  insane  of  the  state  of  Nevada,"  and  it  is  insisted  that 
the  act  not  only  embraces  the  subject  expressed  in  the  title, 
but  two  other  subjects;  that  is  to  say,  provision  for  a  state 
loan  and  -ior  the  inveetment  of  moneys  of  the  state  school 
fund. 

The  restriction  upon  the  legislature  contained  in  section 
17  of  article  4,  was  considered  by  this  court  in  the  case  of 
State  V.  Silver  J  9  Nev.  231.  It  was  then  .declared  that  the 
design  of  the  constitution  in  requiring  that  each  enactment 
should  contain  but  one  subject  and  matter  properly  con- 
nected therewith,  was  to  prevMit  improper  combinations  to 
secure  the  passage. of  laws  having  no  necessary  or  proper 
relation,  and  which,  as  independent  measures,  could  not 
be  carried;  and  that  the  object  of  the  other  requirement, 
that  the  subject  of  the  act  should  be  expressed  in  the  title, 
was  that  neither  the  members  of  the  legislature  nor  the 
public  should  be  misled  by  the  title. 

^^The  constitution  does  not  require  that  the  title  of  an  act 
should  be  the  most  esact  expression  of  the  subject  which 
could  be  invented,"  said  the  court  of  appeals  of  New  York 
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in  the  matter  of  the  petition  of  Mayer  (50  If.  Y.  504).  "It 
is  enough  if  it  fairly  and  reasonably  annouQce^  the  subject 
of  the  act" 

"The  general  purpose  of  these  provisions  is  accomp- 
lished," says  Judge  Cooley  in  his  Treatise  on  Constitutional 
Limitations,  page,  143,  "when  a  law  has  but  one  general  ob- 
ject, which  is  fairly  indicated  by  its  titlow  To  require  every 
end  and  means  necessary  or  convenient  for  the  accomplish- 
ment of  this  g^ieral  object  to  be  provided  for  by  a  separate 
act  relating  to  that  alone,  would  not  only  be  unreasonable, 
but  would  actually  render  legislation  impossible." 

It  has  accordingly  been  held  in  Kentucky,  under  a  simi- 
lar constitutional  provision,  that  an  act  entitled  "4jdi  act  to 
amend  the  charter  of  the  Cincitoati  and  Covington  bridge 
company,"  a  provision  that  the  bridge  .coippany  might  sell 
and  the  city  of  Covington  jnight  subscribe  for  o?ie  hundred 
thousand  dollars,  of  the  stock,  and  sell  the  bonds  of  the  city 
and  levy  a  tax  to  pay  them,  was  valid.  The,  court  said: 
"None  of  the  provisions  of  a  statute  should  be  regarded  as 
unconstitutional  where  they  all  relate  directly  or  indirectly 
to  the  same  subject,  have  a  natural  >conne]stion,  and  are  not 
foreign  to  the  subject  expressed  in  the  -title.  .  *  *  *  The 
power  to  sell  stock  to  the  city  of  Covington  necessarily  re- 
quires that  a  power  should  be  conferred  on  the  latter  to  sub- 
scribe and  pay  for  it;  for  without  such  a  power  the  power 
to  sell  would  be  nugatory.  The  subject  is  the  same,  although 
it  relates  to  a  transiaction  to  which  two  'Corporations  are 
parties,  one  of  which  only  is  named  in  the  title  of  the  act. 
If  by  the  act  a  power  had  been  conferred  oji  the  city  of  Cov- 
ington to  subscribe  for  the  stoek;  of  any  oiiher  corporation 
but  the  one  named  in  the  title. of  the  act,  th^a  the  provision 
would  fall  within  the  constitutional  prohibition,  and  be 
clearly  null  and  void.  But  as  it  is  restricted. in  its  <^ra- 
tion  to  matters  pertaining  to  the  bridge  company,  and  the 
provisions  of  the  act,  so  far  as  they  relate  to  the  oitjr  of  Gov* 
ington,  are  apposite  to  the  purpose  which  was  intended  to 
be  effected  by  its  passage,  and  are  sufficiently  indicated  in 
its  title,  it  is  not  liable  to  this  constitutional  objeetton.  It 
w'%H  c^Ftainl;  not  necessary  for  the  legislature  to  pass  two 
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separate*  acts  to  effect  the  object  it  had  in  view— ^e  to  en- 
able the  company  to  sell  the. stock  to'^the  city,  aiid  another' 
to  enable  the.  city"  to?  subscribe  and  pay  for. it..  The  cofcisti- 
tutional  provision  must  receive  a  rational  oooatruotion,  and 
not  one  that  would  lead  to  such  an  nnaeoessai^y  aild  tabsufd 
result."     (2  Met.  (Ky.)  219-)         '.  •.'..:• 

In  People  exreL  Hoyden,  v,  Giiy  of  Rachasler^  50  N.  Y- 
526y  it  WES  held  that,  in  an  adt  entitled  '^an  «ct.in  relation  to 
the  erectkaaL  of  public  buildings-  for  "the'  use  of  the  city  of 
iioehester/^  a  provision  for  selecting. :  and  proemrmg  a  site 
for  the  <kmtempkited  buildings  was  valid  undeir  a  similar 
constitutional  provision,  upon  the  ground,  that  it  was  a 
necessary  st^p  towards  the  erection  thereof J"  The  eaurt  said: 
^'But  buildings  can  no  more  be  elected  wlthosQt  sited  than 
without  material  or  means  to  defray  the  expense.  All 
these  are  'details,  and  nd  reference  thereto  in  the  title  is  re- 
quired. The  act  in  all  itsparts  may  and  ^iD,  with  the  site 
selected,  be  fuHy  executed  'Without  any  violation  of  the  con- 
stitution.'^ .:     -      .     . 

So,  unden  a  similar  clause  in  the  constitution  <)f  illinoijb^ 
it  Was  heM  that  an  act' eiititled  *-an  act  to*  authorize  the 
town  of  Ottawa  to  erect  two  bridges  across  the  Illlndi^  and 
Michdgan  Ganal/'  and  containing  provigion»'f<)rrai«^ing  mon- 
ey to  (feiray  the  cost  of  such  bridges^  did  not -embrace 
more  than  »one  tlistlnct  ^bje^tj  that  the  til/te  wad  pfaperly 
expressed  and  the  aet' valid.  {Ottcma  v.  The  People,  46  111. 
233.  See  also  Brewster' v.  City  of  Syracuse,  19  N.  Y. '  116 ; 
Gordon  r.  Comes,  47  Id,  608 ;  People  ex  reh  Roeheeter  V. 
Briggs,  M  Id.  565;  People  e^rel.  Bvfltou^hev.  Brwkethof, 
68  Id.  259.) 

We  are  unable  to  find  anything  In  the.  iatet  under  con- 
sideration that  does  not  relate- to  the  care  (A  the  insane. 
The  general  subject  of- the  act  includes  *ot  only  the  coii- 
striiction  bf 'an  asylum  but  necessarily  the  means  by  which 
the  wbrk  is  to  be  aceompHshed,  and  the  proceedings  neces- 
sary to  be  adopted  for  the  {)nrpose  of  deftaying  the  ex- 
pense to  "be  incurred.  'Certainly  no  one'  interested  in  the 
art  would  fail  to  comprehend  from  its  title  that  it  contem- 
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plated  the  expenditure  of  money^  for  the  eare  of  the  insane 
•  necessarily  involves  such  expenditure. 

The  legislature  is  the  sole  judge  of  the  mode  by  which 
this  money  shall  be  provided,  and  was  equally  authorized  to 
raise  it  by  loan  or  appropriate  it  from  the  general  revenues. 
The  act  has  but  one  subject,  and  that  is  the  care  of  the  in- 
sane. All  of  its  provisions  have  this  common  object  in  view. 
The  different  steps  by  which  the  result  is  to  be  accom- 
plished are  not  different  subjects,  but  minor  pazts  of  the 
same  general  subject,  and  legislation  would  be  impossible 
if  all  of  these  details  were  required  to  be  provided  for  by 
distinct  enactments. 

The  second  objection  to  the  validity  of  the  act  arises 
under  sections  2  and  3  of  article  IX.  gf  the  constitution.  By 
section  2  the  legislature  is  required  to  provide  for  an  annua] 
tax  suiEcient  to  defray  the  estimated  expenses  of  the  state 
for  each  fiscal  year^  and  in  case  the  expense  shall  in  any 
year  exceed  the  revenue,  the  legislature  shall  provide  for 
levying  a  tax  sufficient,  with  other  sources  of  income,  to 
pay  the  deficiency  as  well  as  the  estimated  expenses  of  the 
ensuing  year  or  two  years.  Section  3,  for  the  purpose  of  en- 
abling the  state  to  transact  its  business  upon  a  cash  basis, 
authorizes  a  bonded  debt  which  shall  never,  in  the  aggre- 
gate, exoeed  the  sum  of  three  hundred  thousand  dollars, 
except  in  certain  enumerated  cases.  It  is  contended  that 
the  building  of  an  insane  asylum  is  a  part  of  the  ordinary' 
business  of  the  state,  and  in  view  of  the  provisions  contained 
in  the  sectioxis  mentioned,  the  expense  of  constructing  such 
building  should  be  taken  from  the  revenues  arising  from 
taxation. 

The  authority  to  create  a  bonded  debt  is  subject  to  no 
restrictiouB  or  conditions  whatever  save  that  such  debt  sJhall 
not  exceed  the  sum  of  three  hundred  thousand  dollars,  and 
the  law,  authorizing  it  shall  provide  for  its  payment  within 
twenty  years  by  taxation.  The  constitution  nowhere  de- 
clares the  necessity,  which  shall  exist  as  prerequisite  to  the 
issuance  of  bonds  or  the  making  of  a  loan  under  this  sec- 
tion, nor  the  use  to  which  iponey  obtained  by  such  loan 
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shall  be  applied.  From  the  language  employed  by  the  in- 
strument itself,  as  well  as  from  the  debate  in  th€^  convention 
upon  those  portions  of  the  constitution  relating  to  state 
finances,  the  object  in  authorizing  a  bonded  indebtedness 
was  to  enable  the  state  to  maintain  its  business  upon  a  cash 
basis,  notwithstanding  financial  exigencies,  without  resort- 
ing to  onerous  taxation. 

For  the  first  three  years  subsequent  to  the  adoption  of 
the  constitution,  the  legislature  was  restricted  from  levying 
a  tax  for  state  purposes  exceeding  one  per  cent,  per  annum. 
(Sec.  24,  art  XVII. )    In  the  discussion  of  this  restriction  in 
the  constitutional  oonv^ition  it  was   in  several   instances 
urged  that  if  this  rate  of  taxation  failed  to  produce  the 
necessary  revenue  to  defray  the  expenses  of  the  state,  relief 
could  be  had  by  the  issuance  and  sale  of'  the  bonds  of  the 
state  to  the  amount  of  three  hundred  thousand  doUars,  un- 
der the  provisions  of  section  8  of  article  IX.    No  suggestion 
was  ever  made,  so  far  as  appears  from  the  debates,  of  the 
right  of  the  legislature  to  seek  relief  at  any  time  by  this 
means.     It  has  the  power  to  direct  the  issuance  of  bonds 
under  this  clause  at  any  time  so  long  as  it  does  not  conflict 
with  the  limitation  as  to  amount 

The  next  obje<^on  is  that  the  act  contemplates  an  in- 
debtedness in  excess  of  that  authorized  by  the  constitution. 
Under  section  7  of  article  XVII.  of  the  constitution,  the 
state  was  required  to  assume  all  debts  and  liabilities  of  the 
territory  of  Nevada  unpaid  at  the  time  of  the  admission  of 
the  state  into  the  Union,  but  it  was  provided  that  such  as- 
sumption should  not  prevent  the  state  from  incurring  the 
three  hundred  thousand  dollars  indebtedness  as  provided  in 
section  3  of  article  IX.  already  mentioned.  At  the  session 
of  1871  the  legislature  determined  the  territorial  indebted- 
ness to  be  three  hundred  and  eighty  thousand  dollars,  for 
^vhiok  amount  a  loan,  bearing  interest  at  nine  and  one  half 
per  cent  per  annum,  payable  in  fifteen  yeajcs,  was  by  author-* 
ity  of  law  negotiated-     (Stata  1871,  SOi)      , 

Before  this  loan  became  due,  and  for  the  evident  purpose 
af  redvicing  the  rate  of  interest  which  the  state  was  paying 
upon  it,  the  l^islature,  by  acts  approved  Marsh  8,  1877^ 
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arid  January  28,  1879,  respectively,  authorized  the  purchase 
and  retirement  of  the  bonds  issued  -under  the  act  of  1871, 
and  the  issuance  of  a  new  bond  for  three  hundred  an<i 
eighty  thousand  dollars,  bearing  interest  at  the  rate  of  five 
per  cent,  per  aiinum.  In  the  purchase  of  the  bonds  of 
l87l  the  sum  of'  three  hundred  and  twenty-fiye  thousand 
dollars  belonging  to  the  school  fund  was  used,  and  the  new 
bond  w^s  executed  to  and  became  the  property  of  the  school 
fund.  . 

These  proceedings  it  is  claimed  amounted  to  a  payment 
of  the  bonds'  of'  1871,  and  extinguishment  of  the  territorial 
indebtedliess ;  that  the  three  hundred  and  eighty  thousand 
dollars  in  bonds  now  outstandrng,  and:  in  the  school  fund, 
exceeds  the  maximum  indebtedness  allowed  by  the  constitu- 
ti6n,  and 'therefore  the  legislature  has  no  autboriiy  t»  issue 
the  eighty'  thousand  dollars  of  bonds  provided  for  by  tiiis 
act.  But  this  position  is  untenable.  The  pvoceedinga  by 
which  the  bonds  of  1871  were  retiwd,  and  the. three  him- 
dred  and '  eighty '  thousand •  dollar  bbnd,now:  in  the -school 
fund,  is^i(?d,  did  nd  extinguish  the  t err ito»ial 'indebted- 
ness^ Thit  indebtedness  'still'  existd,  but  it  is-eridenoed  by 
a  diiferent  obligation ;  that  i^  to-  say,  by  «a  bdnd  for  three 
huftdred  and  eighty  th6nsand  dollars,  bearing' 'five  per  taeat. 
pe#  annum'  interest;  instead*  of  bonds  for  the  same  amount, 
bearing  nine  and  one  half  per  cent,  interest  per  annum. 

•Finally,  objection  is  made  that  the  eleventh  sectien  of 
the  act  directs  a  transfer  of  the  moneys  of  the  school  ftmd 
to  another  fund  and  for  another  purpose.  Under  section  8 
of  article  IX.  of  the  constitution,  the  proceeds  of  the  sales 
of  public  lands  donated  to  the  state  by  the  general  goic^m* 
ment,  as  well  as  moneys  received  from  other  souroes,  are 
solemnly  |)ledged  for  educational  purposes,  and  required  to 
be  placed  in  the  school  fund,  and  not  be  transferred  to  any 
other  fund  or  for  other  use.  This  fund  the  legislattue  is 
commanded  to  invest  in  ^^United  States  bonds  or  the  bonds 
of  this  state,"  and  the  interest  only  of  the  oapital  of  the 
fund  shall  be  used  for  educational  purposes.  ■         •   ;   • 

Tn  tlus'Whalf  it  is  urged  that  the  issuance  <Sf  ^he  bonds 
provided  Tor  in  this  ad;  Is  an  evasibn  of  thf>  inSe»«tnie^t  di- 
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rected  by  the  constitution ;  that  the  constitution  contem- 
plates the .  purchase  of  bonds  existing  at  the  time  of  the 
passage  of  the  •enactment  authorizing  the  loan*  This  ob- 
jection is  without  fbrcis.  It  is  manifest  that  the  bonds  pro- 
vided for  by  this  act  are  as  much  the  bonds  of  the  state  as 
if  they  had  been  outatanding  at  the  time  of  the  passage  of 
the  act,  and  were  thereafter  to  be  purchased  for  the  benefit 
of  the  school  fund.  The  legislature  primarily  directs  the 
investment  of  the  moneys  in  this  fund,  and  so  long  as  it 
complies  with  the  directions  of  the  constitution,  and  makes 
the  loan  upon  the  securities  required  by  that  instrument, 
the  loan  i^ill  be  valid.  A  discretionary  pofwer  is  conferred 
to  invest  the  fund  either  in  the  bonds  of  the  state  or  of  the 
general  government,  and  any  attempt  on  the  part  of  courts 
to  supferviae  sucK  discretion  would  be  an  invasion  of  'the 
authority  of  th^  legislature. 

The  act  b^ing  conatitiitional,  the  judgment  of  the  district 
court  refusing  to  •  restrain  respondents  from  proceeding, 
should  be  affirmed,  and  it  is  so  ordered* 


'  [No.   1,076.] 

THE  STATE  OF  NEVADA,  Kespondbnt,  v.  ROBERT 

ST.  CLAIR,  Appellant. 

iNSTBDCnOIlB FOBV   OF    VebDICT — -MUBDBB  AND    MANSLAUCRTBH.-'-'rhe    COlirt 

gave  a  proper  definition  et  murder  Id  the  first  nnd  second  4egr/ees,  man- 
slaaghter,  and  jastiflable  homicide,  and  Instructed  the  Jnry  to  designate 
the  offense.  If  any,  of  which  the  defendants  should  be  found  guilty.  The 
court  gave  a  form  of  verdict  for  '•murder  In  the  first  degree,"  "mur- 
der 4n  the  second  degree,"  and  "not  guilty :"  Held,  that  the  forms  were 
merely  given  as  a  guide  to  the  Jury,  and  could  not  be  considered  to 
limit  the  rights  of  the  Jury  to  a  consideration  of  the  defendant's  guilt  to 
the  two  degrees  of  murder,  and  that  the  jury  could  not  have  been  misled 
by  the  omission  of  the  court  to  give  a  form  of  verdict  for  manslaughter. 

Idem — Duty  of  Counsel  to  ask  fob  Tnstbucttons. — If  counsel  considered 
It  Important  that  a  form  of  verdict  for  manslaughter  should  be 
^Ten,  it  W9si  tbeic  dutr  to  prepare  tSie  san^e  or/reqaeelt  the  court  to 
S*ve  it. 

Nsw  Tbial — Conflicting  Affidavits — Misconduct  of  Jubobs. — In  the 
case  of  a  conflict  itt  the  aflldavlts  on  motion  for  a  new  tf ial^  on-  the  greimd 
Of   ntocoAdiiot  o|,iui^rs)   BeV|^  t^t- ^t  was  <t^  dut^r  (vC  .t^e  dlft]ilct 
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court  to  determine  tbe  qaestion  of  veracity*  and  that  ita  action  in  tbit 
respect  will  not,  upon  the  showing  made,  be  disturbed. 

Pbbsumftions — Conduct  of  Jubobs — ^Yagub  Bcmobs. — The  presumption  is 
that  every  Juror  is  a  man  of  ordinary  intelligence,  and  that  he  acts 
conscientiously  in  the  performance  of  his  sworn  datyi  Aod  that  be  would 
not  be  improperly  influenced  by  vague  rumors. 

Modification  of  Instbuctions. — Held,  upon  review  of  the  Instructions, 
stated  In  the  facts  of  this  ease,  that  the  modification  mada  by  the  court 
could  not  have  misled  the  Jury  to  the  prejudice  of  the  defendant. 

Refusal  of  Instbuctions  Albbady  Givbn  in  Substanci — Nor  Bbbob. — It 
Is  not  error  to  refuse  instructions  asked  by  defendant  when  the  court 
of  its  own  motion  gave  proper  Instructions  upontlie  subject-matter  cn- 
braced  therein. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

On  the  trial  of  this  cause,  three  witnesses,  Campbell, 
Weill,  and  Mohler,  testified  that  at  the  time  of  the  homi- 
cide they  were  at  work  in  an  adjoining  field  about  one  hun- 
dred and  twenty-five  rods  distant  from  the  bridge  when- 
the  body  of  deceased,  Patrick  TuUy,  was  found;  that  Caraph 
bell  and  Weill  were  on  an  elevation  about  eight  feet,  and 
Mohler  about  two  feet,  above  the  ground;  that  there  was 
grass  growing  in  a  field  between  witnesses  and  the  bridge, 
but  that  no  other  object  obstructed  the  view ;  that  if  a  man 
on  the  ground  at  the  scene  of  the  homicide  or  anywhere  in 
the  vicinity  of  the  deceased's  house  or  the  bridge  was 
standing  up,  his  person  from  his  head  down  as  far  as  bis 
hips  would  be  easily  visible  to  said  Campbell,  Weill,  and 
Mohler,  but  that  the  bridge  was  not  visible  to  them  at  the 
time  the  shots  were  fired;  that  while  they  were  so  at  work 
they  heard  a  shot  fired  in  the  direction  of  and  at  the  house 
and  bridge;  that  immediately  witnesses  looked  up  and  ?aw 
defendant  in  the  act  of  firing  a  pistol  in  front  of  the  house 
and  right  close  to  the  bridge;  after  witnesses  looked  up 
they  saw  defendant  fire  three  more  shots;  thew  heard  the 
shots  and  saw  the  smoke  from  the  pistol,  and  these  were 
fired  rapidly;  that  after  the  firing  of  these  three  shots  had 
ceased  defendant  walked  up  a  few  steps  and  then  squatted 
down  so  that  witnesses  could  only  see  his  shoulders,  and 
witnesses  could  not  tell  what  he  was  doing  whik  so  aquat*^ 
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ted  down;  that  after  remaining  a  few  seconds,  defendant 
raised  up  and  ran  toward  the  door  of  the  house  and  disap- 
peared; that  thej  oonld  not  see  whether  defendant  entered 
the  house  or  not ;  that  defendant  was  out  of  sight  for  two 
or  three  minutes,  and  then  reappeared  and  returned  to  the 
place  where  he  had  squatted  down;  that  they  then  heard  a 
ghot  from  a  much  smaller  pistol  than  the  one  from  which 
the  four  first  shots  had  been  fired;  that  then  defendant 
fftooped  down  again,  remained  so  for  a  few  seconds,  got  up 
and  walked  around  the  place  and  then  walked  away  up  to- 
ward the  station  and  met  some  person  on  horseback,  there 
halted,  and  soon  turned  around  and  came  back  to  the  bridge^ 
there  halted  again  for  a  few  minutei»,  and  then  started  on 
the  road  to  his  own  house. 

The  defendant  in  his  own  behalf  testified,  that  he  was 
walking  in  front  of  the  bridge  when  the  deceased  sprang 
forward,   thrust  his   pistol   across   defendant's   breast   and 
fired  a- shot  from  a  small  pistol;  that  deceased  ako  fired  two* 
other  shots  from  the  same  pistoL  whidi  did  not  take  e£Fect; 
that   defendant  then  drew  the  large  pistol   and  deceased, 
started  to  ran  toward  the  bridge,  and  as  he  did  so  defend- 
ant fired  at  him  four  shots  from  the  large  pistol,  the  first  of 
which  was  fired  just  as  defendant  turned  to  run  and  struck, 
deceased  in   the   breast;   that   the   other  shots   were   fired 
rapidly  while   deceased  was  running  and   defendant  was 
pausing;  that  deceased  fell  and  expired  on  the  bridge  and 
laid  in  the  position  as  before  described.     That  when  de- 
fendant found  that  deceased  was  dead,  defendant  was  hor- 
rified and  excited  and  started  across  the  fields  toward  the 
house   of  Mr.  Marzen,   and  had  passed  deceased's  house, 
when   he  saw  Michael  coming  from  the  station  on  horse- 
back, and  then  defendant  went  back  toward  the  bridge,  and 
when  he  arrived  there  his  pistol  was  accidentally  discharged ; 
that  defendant  then  went  up  the  road  and  met  Michael  and 
sent  him  back  to  the  station  for  assistance;  that  defendant's 
pistol  was  loaded  with  conical  balls  and  round  balls;  that 
the   chambers  which  contained  the  round  balls  contained 
twice  the  amount  of  powder  that  the  chambers  did  whieh 
contained  the  oonical  balls;  that  when  they  arrived  at  the 
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bridge  they  discovered  the  dead  body  of  deceased  lying  on 
the  bridge;  that  the  first  four  shots  were.  in.  their  opinion 
from  the  saixie  pistol,  axkd  that  pistol  was  a  large  pistol; 
that  the  other  shot,  was  from  lavery  small  pistoL 

The  record  states  "that  said  .witnesa^  Cwapbell,  Weill, 
and  Mohler  did  not,  and  neither  of  thqm  <did,  and  no  wit- 
nesses in  the  case  did  state  in  testimony. directly  and  in  so 
many  words,  that  said  Campbell,  Weill,  avud  Mohler  did  not 
see  at  the.  time  saidt.sbots.  were i  fired  by.  defendant  the  de- 
ceased !|:itandmg .  ,up ;  biiit  i there  was  evidence  given  in  the 
case  tending  toi  prove  that  aaid  Campbell,  W^eill,  and  Moh- 
ler did  not  and  that  neitberof  them  did  see  Tully,  the  de- 
ceased, standitig  up  at  thiB  time  defendant  fireid.^aid  shots 
or  either  of  them." 

TheE  defendant,  preseiited  and  asked  to  be  givea  an  instruc- 
tion in  the  words  following, . to  wit:  "The  jurors  must  not 
presume  that  the  witnesses. Campbell,,  Weill,  and  Mohler  did 
not  see  TuHy,  the .  deceased,  standing  up.  at  the  time  of  re- 
ceiving the  fatal  shM,  or  shots,  unless,  the  evidence  shows 
to- the,contTarj^." 

The  court  gave  said,  instmoti on:  after  adding  the  words 
foUowdng,  to  wit: 

*'But  .thiadoes  not  mean  that  you  must  necessarily  pre- 
sume that  said'  witnesses  did  see  said  .Tuily  standing  up  at 
said  alleged  time,,  merely  because  there  is  no  testimony 
herein  of  one  or  more  witnesses,  if  mck  is  the  case,  declar- 
ing directly  and  in  so  many  words  that  said  Campbell,  Weill 
and  Mohler  did  not  at  said  alleged  time  so  see  said  Tully: 
for  if  the  evidence  in  the  case  should  satisfy  your  minds 
beyond  a  reasonable  doubt  that  said  Campbell,  Weill,  and 
Mohler  did  not  so  see  said  Tully  at  said  alleged  tLme,  you 
would  be  perfectly  justified  in  coming  to  the  conclusion  that 
said  Campbell,  Weill,  and  Mohler  did  not  so  see  said  Tully 
at  said  alleged  tinae,.  even  though  no  witnesses  in  the  case 
have  testified  directly  and  in  so  anany  words  that  said  Camp- 
bell, Weill,  and  Mohler  did'nf(^>ao.  see  said  Tully  at  the  said 
alleged  time;.. and  merely. beoau^  said  CanipbeU^  Weill,  and 
Mohler.  did  not.  testify  h!erQipv^di>s^lj  ^^d  if^  bo  many  words, 
tiiat  At  said  alleged  tira^t  thgy  did  nhtfsoet  aai4  TtfUy  atmdiog 
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up,  it  does  not  follow  as  a  matter  of  law,  either  that  said 
Tully  was  standing  np  at  said  alleged  time,  or  that  said 
Campbell,  Weill,  and  Hohler,  or  either  6i  them,,  saw  said 
Tully  standing  up  at  said  alleged  time." 

M.  8.  Bonnifield,  for  Appellant: 

I.  The  court  erred,  in  not  givioag  the  jury  a  form  of  ver- 
dict for .  manslaughter,  (Hillyer  on  New  Trials,  258;  22 
Iowa,  270;  Oarreit  v.  Oonter,  42  Pa.  St.  143.) 

II.  The  instruction  asked  iox  1?;^.  def epd^t  relative  to  the 
testimony  jof  the  witnesses  was  pertinent  and  proper.  The 
modification  by  the  court  \vas  erroneous*  Where  a  presump- 
tion is  one  of  fact. merely,  the  coui:t  is  not  warranted  in 
declaring  it  to  jflie  jury  as  a,  presi^jpptipn  of  law.  (Hillyer 
on  New  Trials,  284.;  JSifig  v.  Pope.  '28  Ala.;  601,  and  cases 
cited.)  .         . 

Mi  A.  Mvjrpkyj  Attoraiey ' General,  for  Respondent: 

I.  This  court  wiU  not  distijrb  the  'decision'  of  the  court 
111  overriiling  th^  motion  for"  a  new  trial  upon  the  ground  set 
out  in  the  affidavits.  '(Cps%  y.  State,  1&  Ga.  628;  State  v. 
Haaris,  12  Ifev.  4145  State  v.  Jones,  7' Id.  ilS;  Cafnaghan 
V.  Ward;  8  Id.  33 ';  People  v.  Bog'gs,  20  Gal.  434.) 

II.  The  modifications  and  addition's  made  to  the  instruc- 
tions did  not  in;jrlre  the  defendant.  l?he  instruction  asked 
l)y  defendant  attfemprod  to  instruct  the  jury  upon  a  question 
of  fact,  and  was  to  Ihe  effect  that  the  jury  must  not  consider 
the  testimony  of  the  Avitnesses  Campbell,  Weill,  and  Mohler, 
and  without  the  modifications  and  additions  given  by  the 
court,  it  took  from  the  jury  the  right  to  consider  and  weigh 
said  testimonv  and  draw  their  o^vn  inference  therefrom. 

III.  The  judge  is  not  bound  to  give  the  instructions 
a-^ked,  in  the  language  in  which  they  are  framed;  he  may 
modify  the  charges  so  as  to  make  them  conformable  to  his 
own  views  of  the  law.  (State  v.  Turner,  19  Iowa,  148; 
>>7a^e  V.  Collins,  20  Id.  90;'  Mask  v.  State,  36  Miss.  94; 
People  V.  Dodge,  30  Cal.  450.) 

By  the  Court,  Hawley,  J.: 

Appellajit,  ha\^iag:^eniQQni^ipted  ofomuicdeviin  the  second 
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degree,  appeals  to  this  court,  and  claims  that,  upon  several 
grounds,  the  court  erred  in  refusing  to  grant  him  a  new  trial- 

1.  Did  the  court  err  in  failing  to  give  to  the  jury  a  form 
for  a  verdict  of  manslaughter?    We  think  not. 

The  record  shows  that  the  jury  was  properly  instructed  as 
to'  what  constituted  murder  in  the  first  degree,  murder  in 
the  second  degree,  manslaughter,  and  justifiable  homicide; 
that  the  court  also  instructed  the  jury  as  follows:  "Should 
you  find  the  defendant  guilty,  you  will  designate,  by  your- 
verdict,  the  oflFense  of  which  you  find  the  defendant  guilty ;'' 
that  prior  to  the  commencement  of  the  argument  of  coun- 
sel, and  at  the  close  thereof,  the  court  asked  counsel  for  de- 
fendant "to  prepare  and  hand  to  the  court  any  forms  of 
verdict  defendant  might  desire  to  have  the  jury  place  their 
verdict  in ;"  that  defendant's  counsel  prepared  the  form  of  a 
verdict  of  "not  guilty,"  which  the  court  gave  to  the  jury, 
that  the  court  of  its  own  motion,  gave  Ihe  form  of  a  verdict 
for  "guilty  of  murder  in  the  first  degree"  and  "guilty  of 
murder  in  the  second  degree."  Upon  these  facts  it  is  clear, 
to  our  minds,  that  the  jurors  were  not  misled,  as  claimed  by 
appellant's  counsel,  into  the  belief  that  if  they  found  de- 
fendant guilty  they  were  confined  in  their  deliberations,  as 
to  the  degree  of  guilt,  to  the  two  degrees  of  murder.  It 
was  their  duty,  if  they  believed,  from  the  evidence,  that  the 
defendant  was  guilty  of  any  offense  (and  they  were  so  in- 
structed), to  determine  the  degree  of  guilt  from  the  evi- 
dence adduced  at  the  trial.  The  forms  were  merely  given 
as  a  guide  to  the  jury  in  framing  their  verdict,  and  were  not 
intended,  and  could  not  have  been  considered,  to  limit  the 
right  of  the  jury  to  a  consideration  of  the  defendant's  guilt 
to  the  two  degrees  of  murder.  Moreover,  if  counsel  for 
defendant  considered  it  important  that  a  form  of  verdict  for 
manslaughter  should  be  given,  it  was  their  duty  either  to 
prepare  the  same,  or,  at  least,  to  request  the  court  to  give  a 
form  of  verdict  for  each  of  the  lesser  degrees  of  guilt 

2.  The  court  did  not  err  in  refusing  to  grant  a  new  trial 
upon  the  grounds  presented  by  the  affidavits  in  the  bill  of 
exceptions. 

The  affidavit  of  Nagle,  a  person  confined  in  jail  for  etut-- 
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tempt  of  court,  and  of  the  deleixddnt^  f^liege  that,  after  the 
jury  retired  to  deliberate  upou  a  verdict,  they  heard  the 
jurors  discuss  the  question  of  the  guilt  or  innoeeiice  of  the 
defendant;  that  they  .heard  three  of  said  jurors  vote  not 
guilty;  that  some  of  the  jurors  said « that  if  the  jury  would 
agree  to  a  vesdict  of  murder  in '  the  second  degree  they 
would  recommend  defendant  to  the  mercy  of  the  court;  that 
they  distinctly  heard  W.  H.  Woolcocki  one  of  the  jurors^ 
say  that  he  did  not  believe  the  defendant  guilty,  but  if  the 
jury  would  reocaaunend  the  defendant  to  the  mercy  of  the 
court  he  would  support  the  verdict  of  murder  in  the  second 
d^ree;  that  John  Byrnes,  one  of  the  jurors^  said  to  the 
others,  in  substance,  that  he.  knew  the  defendant  went  armed 
and  was  in  the  habit  of  knocking  fellows  over  the  head  with 
his  pistol ;  that  he  did  not  have  any  friend  in  the  county  and 
was  a  dangerous  man.  These  statements  are  contradicted 
by  the  aflSdavits  of  the  sheriff  and  the  deputy  sheriff,  to 
the  effect  that  it  is  impossible  for  any  one  in  the  jail,  where 
Nagle  and  the  defendant  were  confined,  to  distinguish  any- 
thing that  is  said  in  the  jury-room. 

It  was  the  duty  of  the  court  to  determine  the  question  of 
veracity  presented  by  these  conflicting  affidavits,  and  its  ac- 
tion in  this  respect  will  not,  upon  the  showing  made^  be 
disturbed. 

The  attorneys  for  the  defendant  etate  in  their  affidavit 
^'that  the  facts  set  out  in  the  fifth  ground  of  motion  for  new 
trial  are,  each  and  all,  true,  substantially  as  therein  set  out." 
The  facts  stated  in  this  ground  are  as  follows :  "E.  P,  Torrey 
is,  and  at  all  times  since  said  indictment,  was,  professedly 
a  warm  friend  of  defendant ;  was  called  regularly  as  a  juror 
in  the  case ;  was  examined  oa  his  voir  dire  by  both  parties 
and  passed,  and  was  excused  peremptorily  by  plaintiff.  W. 
H.  Woolcock,  one  of  the  jurors  who  tried  this  case,  was, 
at  the  time  the  jury  was  impaneled,  in  the  employ  of  said 
Torrey  as  foreman  in  a  mine;  had  been  so  employed  for 
several  months,  and  ever  since  said  trial  has  been  in  said 
employment.  Within  one  or  two  days  before  the  final  sub- 
mission of  the  case  to  the  jury,  by  the  court,  the  sheriff  in- 
formed said  jurors,  and  each  of  them,:  that}  it  was  rumored  in 
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town  that  said  Torrey  had  a  <50Kvferi9atlon  with  said  Wool- 
cock  at  the  hotel  upon  the  occasion  of  said  jurors  taking 
supper  there.  John  Byrnes,  one  of  said  jurors,  inforiofid  the 
court  in  open  court,  of  said  allegidd  rumors,  and  asked  that 
the  matter  might  be  investigated.  .  The  sheriff  stated  in  open 
court  that  he  had  heard  such  rumors,  and  so  informed  the 
jury.'' 

These  affidavits,  m  so  far  as  they  state  that  the  sheriff  in- 
formed the  jurors  of  the  rumor,  seem  to  be  denied  by  the 
sheriff,  who  states,  in  his  afl5davit,'tli«*  he  "did  not,  dur- 
ing the  trial  of  siaid'  case,  ispeak  to  said  j^irore,  or  either  of 
them,  on  the  subject  of  said  case,  nor  allowed  any  other 
person  to  speak  to  said  jury,  or  either  of  th^n,  on  the  sub- 
ject of  said  case.'^       •     •      .        i   .  :     . 

But  how  could  the  rumor  hav^6  influenced  the  jury  to  the 
prejudice  of  the  defendant  ^  His  oonnsd  argue  that  the 
rumor  was  started  for  the  piirpoSe  of  intimidating  the  juror 
Woolcock'  and  to  compel  him  to  vote  for  a  verdict  bf 
guilty  through  fear  that  if  he  voted  otherwise  people  would 
say  that  he  had  been  improperly,  influenced,  by  Torrey.  The 
natural  presumption  is  that  every  jutoris  «  man  of  ordinary 
intelligence,  and  that  he  acts  conscientiously  in  the  per- 
formance of  hid  sworn  duty.  Theafiidavitsof  Nagle  and 
the  defendant  being  disregarded,  there  is  nothing  left  izL  the 
record  to  show  that  Woolcock  had  any  hesitation  in  voting 
for  a  verdict  of  guilty,  or  that  he  was  in  any  manner  in- 
fluenced by  the  rumor  of  the  reported  oonversation  with 
Torrey.''  .  t  - 

The  rumor  was,  at  most  of  >a  very  indefinite  and  uncer- 
tain, character.  It  ^as  not  reported  that  Torrey  and  Wo<J- 
cock'had  any 'Conversation  about  the  case.  That  is  left  as  a 
matter  of  inference.  It  is  not  even  claimed  that  there  was 
any  foundation  for  the  rumor,  for  there  is  no  attempt  to 
show^  as  a  matter  odf  fact,  that  any  conversaticHi  w^hatever 
actually  occurred  betweeil  Torrey  and  Woolcock  after  the 
jury  was  impaneled  to  try  the  casei  Counsel  simply  daim 
that  the  rumor  was  started  for  a  sinister  purpose,  and  tluU 
it  was  used  as  a  scarecrow  to  frighten  Wookock  and  keqp 
him  from  voting  for  a  V^ict  of  not  guilty* 
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ecord  fails  to  sustain  this  position.  It  is  utterly 
e.  It  would  be  unreasonable  for  us  to  presume 
jurtH)  was  unproperly  iiiflueiided<  by  each  a  vague 

i  court  did  not  oi*r  in  giving  tihe  instruction,   as 
..relative  to  the  proBiunptions  o£  the  jiiry  upon  the 
f  ,of.  the  witnessea  Caaipbell,  Weill,  and  Hohler. 
edification  was  uni^eceesariiy  lengtliy,  aod  contained 

repetition  of  words;  but  we  are  unable  to  see  how 
could  baye  been,.niiBled  thereby  to  the  prejudice  of 
idant.  It. was  the  duty  of  tjie  jury  to  determine  the 
whether,  at  the  tinje  of  the.^pmicicle,  tiie . deceased 
ding  up  or  lyiiig  down,  fipni  ail.  the  facts  and  cir- 
«B  9uriouiLdiiig  the  csBe,  .an4  ^et  to  draw  any  pre- 
L  from  tji^  ifiere  fact  that  the  wit^etses  Campbell, 
id  Mohler  did  not,,  in.  so  many  words,  directly  state 
'  did  not  se«  tjb«  deceased  standing  up.. 
1  actitm  of  the  court  ip  refusing  to  give  the  instruc- 
''  and  "K,"  asked  by  defendant's  counsed,  is  sus- 
ftoiL  the  .ground  th«^t  the  court,  of  jts  own  motion, 
per  infiteuctions  upon  the  subject-matte^,  embraced 

{Utale  v..  O'Connor,  11  N^v.  411.6;  Siate  v.  fiover^ 
i;  State' V.  EamillM,  Id.  386.) 
idgmeut  of  the  district, co,viTt.  i^  affinned.,, 


INo.    1,077'.  i 

LAKE, 'Kelatob,  v.  S.  D.  KING,  Respowdent. 


1117,  ordered  tbal  tbe  bonds  a(  mBtrlmoaj  eilstlDE  betwcoD  tlie 
be  dItHilved,  ud'reicrvcd  Irunl   Its  declalon  the  gueBtlon  M  tb« 

i-af  llie  eommoa  proiRity,  and  Ok  vteMlon  »t  tba  «uBtodr-«(  tbelr 
Halo,  Ituit  at  Judsofeat  orderi^   b;   tha  court   waa   oat  ■  fln&l 

Dt  ID  tbe  cmMv  uid  tbat  og  apiwal  could  be  takeii  froni  the  orden 

bcrealter  for  mHoionrl  tod  for  caoDwl  fen. 

CATioiT  for  mandamus  before  the  Supr^ne  Court. 
,ct8  are  stated  in.  the  opinion. 
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B*  M.  Clarke,  for  JE^lator. 

C.  S.  Varian,  and  Lind&ey  &  Dichaon,  for  Be^pondent. 

By  the  Court,  Leostasd,  .C.  J. :  . 

Eespondent  is  the  acting  and  qualified  judge  of  the  sec* 
4)nd  judicial  district  cotirt  in  this  state.  At  a  prior  date, 
Jane  Lake  commenced  an  action  in  said  court  against  the 
petitioner,  M.  C  Lake,  for  a  divorce  from  the  bonds  of 
matrimony,  for  a  division  of  the  alleged  common  property, 
^nd  for  the  custody  of  a  child  of  said  Jane  and  M.  G.  Lake. 
Issues  of  fact  were  raised  by  petitioner  in  his  answer,  not 
only  as  to  plaintiffs  allegations  upon  which  *she  claimed  a 
divorce  and  custody  of  the  child,  but  also  as  to  the  amount 
and  value  of  the  common  property.  At  the  trial  the  plain- 
tiff demanded  a  jury,  which  was  thereupon  impaneled,  and 
it  was  stipulated  by  counsel  for  the  respective  parties,  in 
open  court,  that  the  question  of  the  division  or  disposi- 
tion of  the  alleged  common  property  be  withdrawn  from 
the  jury  and  reserved,  and  thereafter,  if  necessary,  tried 
by  the  court,  and  it  was  so  ordered.  Special  issues  of 
fact  were  submitted  to,  and  found  by,  the  jury,  and 
both  parties  moved  for  judgment  thereon.  The  court 
granted  plailitiffs  motion  for  judgment,  and  ordered  that 
the  bonds  of  matrimony  then  existing  between  the  parties 
be  dissolved,  and  reserved  from  its  decision  the  question  of 
division  of  the  common  property,  to  be  determined  upon 
testimony  thereafter  to  be  taken  by  the  c^urt,  and  also  the 
question  of  the  custody  of  the  child.  Within  five  days, 
<;oun8el  for  defendant  filed  and  served  a  notice  of  mo- 
tion for  a  new  trial,  and  obtained  an  extension  of  time 
in  which  to  file  and  serve  statement,  which  motion  is  now 
pending.  Subsequently  sundry  orders  were  made  for  the 
payment  of  alimony  and  counsel  fees  for  plaintiff.  Wishing 
to  appeal  from  those  orders,  the  defendant  in  that  case  and 
petitioner  here,  filed  and  served  a  statement  on  appeal  there- 
from, a^d  applied  to.  the  couvt  tor  a  stay  of  proceedings 
upon  the  same,  until  his  statement  could  be  settled.  The 
court  refused  to  order  a  stay,  upon  the  ground  that  the 
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hie  \rho  sues  for  the  writ  of  mandamus  must  have 
ell-defined  right  to  enforce,  which  is  specific,  com- 
id  legal,  and  for  which  there  is  no  other  legal  remedy, 
ynwesUh  v.  Mitchell,  82  Pa.  St.  34.3;  People  v.  Al- 
ii Abb.  Pr.  2&Q;  People  v.  Smith,  12  Id.  133;  Peo- 
ai/i,  66  N.  Y.  606;  State  v.  Mayor,  35  N.  J.  L.  396.) 

e  Court,  Leorasd,  C.  J.: 

r  Uie  statute  of  this  fltate,  passed  at  the  last  s<?esioQ 
legiBlature  (Stat  1881,  59),  jespondeats  invited 
s  for  the  erection  of  au  insane  asylum  at  Reno,  ao- 

to  plans  and  epeciiicatioau  previously  adopted, 
re  presented  by  different  parties,  and  among  thcni 
ee  of  plaintiff,  offering  to  famish  all  materials  and 
te  work  for  the  ocmipletion  of  the  buildings,  for  the 
fifty-two  thousand  dollars,  and  of  certain  citizens 

offering  to  famish  the  same  materials,  and  do  the 
ric,  for  the  sum  of  sixty  thousand  dollars.  After  a 
examination,  upon  the  knowledge  of  the  commis- 
and  evidence  received  touching  the  responsibility 
sveral  bidders  and  their  sureties,  the  contract  was 

to  the  citizens  of  Reno,  last  named,  for  the  sum  of 
lusand  dollars,  upon  the  ground  that  theirs  was  the 
^onsible  bid.  Plaintiff  has  applied  to  this  court 
remptory  writ  of  mandamus  to  compel  respondents 
1  the  award  made  as  aforesaid,  and  to  award  said 
to  him  as  the  lowest  responsible  bidder, 
ir  answer,  respondents  deny  that  plaintiff's  bid  was 
)t  respoDsible  bid,  and  allege  that  the  bid  accepted, 
ma'  hid,  was  such.  They  deny  that  plaintiff  can 
:  huihiings  specified  in  the  plana  and  specifications 
Lim  of  fifty-two  thousand  dollars,  or  that  he  has  the 

credit  or  means  to  build  the  same  for  less  than 
ty  thousand  dollars.  They  deny  that  all  the  aure- 
1  the  bond  offered  l^  the  plaintiff  can  qualify  for 

they  propose  to  become  sureties  for,  on  said  bond, 
e  several  exactions  of  the  law  respecting  property 
:rom  execution,  or  over  and  above  ?11  their  debts 
liticB.     They  deny  'Jiat  plaintiff's  bid  is  reasonable 
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or  satisfactory,  or  that  it  is  entirely  or  in  any  way  r 
Bible. 

They  allege  that  all  bids  offered  were  carefully  cons 
with  refereuce  to  the  responsibility  of  the  sureties  o: 
and  aa  to  whether  said  bids  were  made  in  good  fait! 
the  purpose  of  erecting  said  buildings  according  to  the 
and  specifications ;  that  from  the  testimony  of  skilh 
■  perts,  they  ascertained  that  the^'  could  not  be  accorc 
erected  for  lees  than  fifty-eight  thousand  dollars;  that 
laborious  examination  and  inquiry  they  came  to  the  o 
sion  that  the  so-called  "citizen's  bid"  was  the  lowest  n 
sible  bid,  and  that,  therefore,  they  awarded  the  oontr 
the  persons  named  therein.  They  also  allege  that, 
examination,  they  considered  the  bids  of  Gross  &  1 
gins,  and  William  Thompson,  lower  responsible  bids 
plaintiffs.  They  aver  that,  in  awarding  said  contract 
have  strictly  complied  with  the  statute  under  which 
deri\'ed  their  powers;  that  they  have  acted  accordii 
their  best  judgments,  for  the  best  interest  of  the  state 
with  due  regard  to  the  legal  rights  of  the  bidders. 

It  is  neither  alleged  nor  claimed  that,  respondents 
not  acted  in  entire' good  faith.  Neither  fraud  nor 
gence  is  urged  against  them;  nor  is'it  asserted,  in  any 
that  they  have  been  guilty  of  the  exercise  of  favoritisn: 
follows  that,  at  most,  their  fault  ia  an  error  in  judgme 
determining  that  the  bid  for  aixty  thousand  dollars  i 
lowest  Tesponsihf-e  bid. 

Section  5  of  the  statute  referred  to  provides  that,  ' 
board  may  adopt  or  reject  aay  and  all  bids  not  dei 
reasonabl«  or  latisfactory,  but  in  determining  bids  fo; 
same  Work  or  material,  the  lDW«8t  responsible  bid  sha 
taken." 

The  provision  .that  they  shall  take  the  lowest  respon 
bid  ia  mandatoiy,  and  they  had  no  poi^er  or  authorit 
accept  any  other,  but  in  ascertaining  whether  or  not  a 
der  was  responsible,  tbey  were  required  to  deliberate 
decide,  and  in  doing  so,  they  exercised  judicial,  not  m 
terial,  functions. 

And  in  deciding  upon  the  responsibility  of  bidder 
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that  court,  to  wit:  That  the  writ  of  mandamus  will  no 
For  it  is  settled  beyond  controversy  that,  where  the 
plaint  is  against  a  person  or  body. that  has  a  discretio 
or  deliberative  function  to  exercise,  and  that  person  or 
has  exercised  that  function,  according  to  the  best  of  h 
its  jadgment,  the  writ  of  mandamus  will  not  be  granti 
compel  the  undoing  of  that  which  has  been  done. 

A  subordinate  body  can  be  directed  to  act,  but  not 
to  act,  in  a  matter  as  to  which  it  has  the  right  to  exe 
its  judgment;  and  where  it  is  vested  with  power  to  d 
mine  a  question  of  fact,  the  duty  is  judicial,  and  hov 
erroneotis  its  decision  may  be,  it  can  not  be  compella 
mandamus  to  alter  its  determination.  Such  has  been 
uniform  decisions  of  this  and  other  courts.  Where  no  di 
tion  is  given  to  an  officer  or  body,  mflndamus  lies  to  eni 
a  performance  of  thespeoiiic  act  required;  but  it  is  o 
wise  when  the  duty  imposed  requires  deliberation  and 
eisifln  upon  facts  presented.  It  was  for  the  board  in 
(rase  to  determine  the  lowest  reffponmble  bidder.  They 
no  right  to  accept  the  lowest  bid  if  they  were  not  sati 
with  the  responsibility  of  the  bidder,  according  to  the 
nition  of  the  word  "responsible"  given  above.  They 
the  right  to  reject  plaintiff's  bid,  and  such  was  tlieir  ( 
if.  after  examination,  it  was  not,  in  their  best  judgment 
lowest  responsible  bid.  The  testimony  before  us  is  ai 
to  show  that,  the  board  acted  conscientiously,  after  fait 
examination  of  all  facts  within  their  reach  touching 
questions  here  discussed,  and  their  decision  can  not  be 
turbed  in  this  proceeding.  Mandamiu  denied,  wit^  < 
against  plainti'ff.       . 


...  [Bto.  f|84.] 

DUNCAN  C.  MAOKAT,  Rbsfohdbbtt,  p.  WESTI 
UNION  TELEGRAPH  COMPANY,  Appbllakt 

TlliBaurB.  UBBSfOis — Duti  op  Cohfihi. — II  li  tbc  diitr  of  tclei 
campaiileB  to  traDsmit  m(3Ba<CB  with  '  reasonable  tiniemre,  aad  b 
ardGT  of  tfoia  to  irhlcU  atff  an  oacclrad.. 


Jl.j  Mackay  v.  Western  U 


MM   na   Daus^^UalcM   tba  .  m; 

eltber  Jjy  It*  urd  terqis  or  by  expJw 
It  in  bebHlt  of  tbc  telegrapli  compaa 
ore  or  i»l±3  In  trauimlnhni  bCfoBd 

'grapti  MupaoLw  arc  llible  to  the 
ed  for  delaj  ai  failure  In  traDamlCtI: 
:b  li  maaltet  eHber  by  Iti  oon  won 

X  from  the  District  Court 
Storej^  County. 

lets  sofficioiUy  appeur  in  th 

Hillyer,  tcfP  Appellant: 
mages  IJeyond  the  price  pai 
re  recoverable.  TLe  dispat 
J  uniTiteTligiljIp  except  to  f 
.  No  explanation  of  its  cc 
f  its  subject-matter,  was  m 
i  agents.  Admitting  tbnt  te 
ain  sense,  common  carriers, 
3,  as  to  obligation  and  liabili 
vertheless  there  is  a  very  I 
ill  the  application  of  those 
iers  of  articles  of  value.  "W 
Ties  is  intangible,  and  has 
therefore,  be  an  insurer, in' i 
The  liability  of  the  latter, 
determined  by  the  'value  of 
ion  in  value  of  the  article 
1  he  no  such  liability  for  ne^ 
m  which  has  no  value.  In  c 
jead  a'  telegram,  the  only  di 
Tioe  paid  for  its  transmiss 
within  the  class  of  tvfeat  ar 
damages.  In  respect  to  tht 
they  arfe  so  related  to  (ht 
A  natural  ot  Bnffioiently  pi 
getice,  or  ^re  too  remote  to  I 
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on  Dam.  43&,  et  seq.;  United  Staies  Tel.  Co.  ▼.  Oilden 
29  Md.  232 ;  Bank  v.  Tel  Co.,  30  Ohio  St.  565 ;  Sam 
Stuart,  L.  R.,  I  Com.  P.  Div.  326;  Lam  v.  Monir^a 
Co..  7  U.  C.  Com.  P.  C.  23 ;  Durgan  v.  Western  Unio, 
Co.,  1  Am.  Law  Times  (N.  S.),  409;  Bchm  v.  W. 
Union  Tel.  Co.,  8  Bibb.  131;  Hord  v.  Western  Unioi 
Co.,  Ohio  Kep.;  Schaeffel  v.  P.  <&  A.  Tel  Co.) 

Lewis  &  Deal,  for  RespoDdent: 

I.  It  Qiust  be  admitted  that  telegraph  companies,  1i 
companies  aod  individuals,  are  liable  for  anj  damai 
suiting  to  another  through  their  negligence  or  willful 
conduct.  They  may  make  reasonable  rules  to  govern 
business  and  limit  their  liability,  yet  tJiej  can  not  mak 
rule  to  protect  themselves  from  either  willful  miscond] 
gross  neglig(;nce.  (Allen's  Tel.  Cas.  196,  212,  261, 
578.) 

IL  Telegraph  companies  can  not,  hy  any  rule,  limit 
liability  to  tbe  price  of  the  dispatch,  nor  to  any  thin, 
than  the  actual  damage.     (Allen's  Tel.  Cas.  530.) 

III.  The  measure  of  damages  is  the  exact  damagt 
fered  by  the  sender  of  the  message,  that  is,  as  in  this 
the  difference  between  the  price  that  could  have  bee 
tained  for  the  article  ordered  to  be  sold,  and  the  price 
ally  obtained,  (Allen's  Tel-  Cas.  570,  574,  661,  n.;  , 
V.  Alta  California  Tel  Co.,  13  Cal.  422;  2  Ohio  Dig. 
Leonard  v.  Tel  Co.,  41  N.  T.  544;  Bittenhouse  v. 
pendent  Tel  Co..  Allen's  TeL  Caa.  570;  Scott  &  Jar: 
on  Tel.,  sees.  165,  166,  242-245,  267.) 

By  the  Court,  Belknap,  J. ; 

The  defi-ndant  corporation  received  from  the  plainti 
the  City  of  Vii^inia,  in  this  state,  for  trsnamissitHi  h 
egraph  to  San  Jrancisco,  a  message,  in  words  unintell 
hy  themselves,  but  which  the  broker  to  whom  it  wa 
dreaaed  could  have  understood  as  an  order  to  sell  two 
dred  and  fifty  shares  of  Mexican  mining  stock  in  his  h 
belonging  to  plaintiff.  The  message  was  delivered  t 
fendant  at  about  1  o'clock  p.  m.  of  the  fourteenth  di 
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1878,  but  tluougli  tbe  negligent  <iel&7  ol  defend' 
IS  not  received  at  its  San  Francisco  o^oe,  until  $  :3Q 
f  tliat  afternoon^  and  the  plaintiff  tJieret>y  lost  .the 
e  betw0en  the  aniouut  for  jwhjdb  the  Btock  could 
a  sold  at  the  3  o'clock  p.  m,  informal  aesflion.ol.the 

brokers^  4Qd  that  for  whif^  the,  stock  was  agtually 
n  the  receipt  of  thp  message,  ,bjf  the  bj;9kef.  ■,  This 
e  the  plaintiff  clainu  he  is  entitled  to  r^cei^e  as  dam- 
tbia  aotion,  and  under  inatructioDA  supporting  this 
)e  jury  returned  a  verdict  ija  favor  pf  pl^intifi  for 
sand  dellara^' 

,he  dut;  of  pro[»ietor8  of  telegraph  lines  to  transr 
lages  with, reasoaablq. diligence,  and, in. the  order  of 
which  they  are  received.  Failure  to  do:80  oreatee 
y  in  favcv  of:the  person  injured.  ■.  Defendant's  neg- 
n  this  respect  is  conceded  for  the  purposes  of  this 
lod  the  only  question  made  in  the  case;  relates  to  the 

of  damages.  Defendant  claims  that  the  damages 
1  were  such  as  were  not  fairly  within  its  coatem- 
as  the  result  of  ite  delinquency,  at,  the  time,  it  en- 
o  the  contract  to  transmit  the  message.    . 

appears  to  be  no  oonflict  in  the  decided. caeeSf  that 
IS  for  breach  of  contract  for  tuanstnission  of  tele- 
messages  the  measure  of  damages,  is  the  ^ame  as  for 
{  contract  generally.     In  general,  a  party  failing  to 

his  contract  may  be  holden  to  make  good  the  loss 
id  by  his  failure,  but  he  can  not  be  holden  for  re- 
ntingeut,  and  uncertain  consequeocea,  or  for  speou' 

possible  results,  though  deducible  from  the  failure. 
nngideration  of  thia  subject,  the  supreme  judicial 

Massachusetts,  in  the  case  of  Squire  v.  Western 
eleffraph  Comfiany,  98  Mass.  237,  said:    "A  rule  of 

which  should  embrace  within  its  scope  all  the 
Dces  which  might  be  shown  to  hiive  ^Milted  from 

or  omission  to  perform  t  etipuUted  dnty  or  ser^ce. 
:  a  serious  hindrance  to  the  opemtiooA  of  commerce, 
le  transaction  of  the  common  business  of  life.  The 
uld  be  to  iaa9|>08fl  a  liability  ^hc^y  disproportionat« 
Lture  of  the  act  or  service  which  a  ptirty  has  ,bt>imd 
ev.  Vol.  XVI.— 15. 
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biiiiself  fo  perform,  an^  to  the  ooinpensation  paid  ai 
ceived  th'^refor:  The  practical  rule,  founded  on  a 
policy,  and  at'the  same  time  cOnBiatent  with  good  tent 
sound  equity,  is,  that  a  party  can  'be  held  liable  for  1 
of  a'  coTitraet  only  for  such  damagea-aa  are  the  natu 
necessary  and  the  inttnediate  and  direct  i^^sults  of  the  I 
— such  as  might  pi'opet-ly  be  ■  de*hi*d  fej'  have  been  ii 
templation  of 'the  parties  when  the  contract  was  ei 
into — ^nd  that  all  remote,  speculative,  and  uncerta 
suits,  as  well  as  possible  pi-ofite  and  adva&tages,  and 
like  consequences  which  might  have  arisen  from  the  1 
men t  of  the  contract,  must  be  exduded  as  forming  a 
or  Intimate  basis  on  which  to  determine  the  extent  ■ 
injury  actually  caused  by  a  breach."     ■: 

The  case  of  EadXey  v,  Baxendale,  &  EKch,  341,  co 
the  following  authoritative  statement  of  ■this  rule,  wh 
frequently  quoted  and  universally  accepted:  "Whei 
parties  have  made  a  contract  which  one  of  them  has  b 
the  damages  which  the  otlier  party  ought  to  receive 
s^ect  of  such  breach  of  contract  should  be  such  af 
fairly  and  reasonably  be  considered,  either  arising  nati 
i.  e.,  accordii^  to  the  usual  course  of  tbinge,  from 
breach  of  ctmtraet  itself,'  or  such  as  may  reasonably  b 
posed  to  have  been  in  the  contemplation  of  both  part: 
the  time  they  made  the  contract,  as  the  piribable  res 
the  breach  of  it.  Now,  if  the  special  circumstances 
which  the  contract  was  actnaHy  made  were  commun 
bj'  the  plaibtiffs  to  the  defendants,  atid  thus  known  U 
parties,  the  daniages  restilting  ftora  the  breach  of  s 
contract,  which  they  ^i-onld  reasonably  contemplate, 
be  the  amotint  of  injnry  which  would  ordinarily  follow 
a  breach  of  contract  under  tliese  special  circnmstam 
know'n-  and  comTAuM Seated.  But,  on  the  other  hand,  if 
Bpeclaf' circEUnstan^eS' *ere  ■wholly  iinknown  to  the 
breaking- the  contract*,  he,  at  the  most,  could  only  bi 
posed  to  have  h#i  iti-  hiB  eotitemplation  the  amount  of  i 
which  would"  arise  genwally,  and  ifi  the  great  multitt 
Ca6e^  Aot  afft^ted  'by  ifny  special  oir<7»«8ttAioa5,  from 
a  breach  of  TO«tl-*C;-  ■  ' 
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had  the  special  oirciiinet&Dces  been  knotm,  the 
might  have  specially  provided  for  the  breach  of  con- 
special  terms  as  to  the  damages  is  that  case,  and  of 
antaee  it  would  be  very  imjuat  to  deprive  them." 
s  ounaider  the  facta  in  this  case  under  the  nile  as 
d  down :  When  the  plaintiff  handed  the  message  to 
aper  of  the  defendant  corporation  no  explanaticm  of 
ert-matter '  was  made.  Its  contents  Were  intention- 
cealed  by  the  employment  of  a  cipher.  It  is  tnie 
lager  testified  that  the  plaintiff  in  delivering  the 
to  him  asked  if  it  wonlH  be  received  in  San  Fran- 
time  for  the  two  o'cloric  P.  M.  informal  session  of 
rd  of  brokers,  to  which  inquiry  the  manager  re- 
al he  thought  it  would.  The  manager  also  admitted 
irffe  proportion  of  the  dispatches  sent  from  Virginia 
Saa  Francisco  were  in  cipher,  and  that  he  generally 
I  snch  dispatches  related  to  stocks  or  mining  biisi- 
"Vom  these  facts  defendant's  manager  might  have 
that  the  message  related  to  mining  stocks;  but 
it  contained  an  order  to  bny  or  tU,  iir  revocation 
^ons  order,  or  some  eommnnioation  concerning  the 
r  any  of  the  many  other  matters  incident  to  mining 
insactions,  was  in  no  wise  suj^sted.  Xeithcr  the 
itself  nor  any  communication  made  to  dpfondiint's 
disclosed  the  special  purpose  of  the  plaintiff  in  .«end- 
neasage,  and  becanse  of  its  total  ignorance  nf  the  con- 
^fendant  conld  not  have  contemplated,  within  the 
ted,  as  the  probable  result  of  failing  to  promptly 
the  message,  that  it  would  be  answerable  for  the 
«  in  the  amount  for  which  the  two  hundred  and 
res  of  Mexican  stock  were  actually  sold  and  that  for 
could  have  been  sold  at  the  two  o'clock  board, 
tfie  loss  sustained  can  not  he  "reasonably  supposed 
been  in  contemplation  of  both  parties  at  the  time 
3e  the  contract,  or  the  probable  result  of  the  bre uch 
;  follows  that  plaintiff  ia  |irecluded  from  recovering 
mt  claimed.  The  only  lo«i  which  followed  sis  a  nat- 
iequence  from  defendant's  breach  of  contract  was  the 
>aid  by  plaintiff  for  the  trani^mlssion  of  the  mes- 
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sage,  and  this  is  the  limit  of  the  damages  he  is  entitle 
recover  under  the  facts  presented; 

Although  the  question  herein  considfired  has  nevei 
fore  been  adjudicated  by  this  court,  the  decisions  of 
eourts  of  other  states  uniformly  sustain  the  principle 
unless  the  importance  of  the  message  is  shown  either  b 
own  terms  or  by  explanation  made  to  the  person  recei 
it  in  behalf  of  the  telegraph  compsny,  oo  damages  an 
ooverablo  for  failure  or  delay  in  transmission  beyond 
price  paid  for  that  purpose.  {Ijandsberger  v.  Magmtic 
Co.,  32  Barb.  530;  Camke  v.  Western  Union  Tel.  Co. 
Wise  480 ;  Bioupre  v.  P.  and  A.  Tel.  Co.  21  Minn,  : 
McColl  V.  Western  Union  Tel.  Co..  12  J.  &  S.  N.  Y.  ' 
Sanders  et  aZ.  v.  Stuart,  17  Eng.  (Moak's  Notes ,  286 ;  1 
win  V.  United  States  Tel  Co.,  45  N.  Y.  744.) 

On  the  other  hand,  telegraph  ccanpanies  are  liable  to 
extent  of  the  actual  damage  sustained  for  delay  or  fai 
in  transmitting  a  dispatch,  the  importance  of  whic 
manifest  nither  by  its  own  words  or  made  so  by  expl 
tion.  (Leonard  v.  N.  Y.  Tel.  Co.,  41  Jf.  T.  544 ;  De  B 
V.  N.  Y.  Tel.  Co.,  30  How.  (N.  Y.)  405 ;  Riltenhouae  v, 
dependent  Tel.  Co..  44  N.  Y.  265 ;  Brytad  v.  Am.  Tel.  C 
Daly,  590;  Sprague  v.  W.  V.  Tel.  Co..  6  Daly,  201 ;  I 
Tel.  Co.  V.  Wevger,  55  Pa.  St.  268 ;  Tel.  Go.  v.  Dryberg 
Id.  300 ;  True  v.  International  Tel.  Co.,  60  Me.  27 ;  5^ 
V.  W.  U.  Tel.  Co.,  98  Mass.  233 ;  Parks  v.  Alta  Tel  Co. 
Cal.  424;  W.  U.  Tel.  Co.  v.  Tyler,  74  111.  168;  60  DL  4 

Judgment  reversed. 


SAMUEL  BROWN,  Appellant,  v.  R.  W.  WARREK 
AX.,  Rbspoitssitts. 

jMotumtn  or  NoNattiT — Stathmbnt  oh  Appaiir—avBciriciTiOH  o»  I 
on  ippeal  tram  a  hi^gnieDl  «(  bohuH  Ibc  ipccHlndoo  o(  etror 
these  word*:  "To  tU*  dai^iloa  tat  JadciiMBl  tt  tha  <«urt  tks  rit 
by  hlB  ■Iionit}'.  ihea  sad  thtn  doJr  excepted,  and  aaabt"  tke  de 
Bsd  ju^tueot  of  DOiUHlt  ■■  error :"    a«M.  aulBcleBt. 

MOHBDIT WBW     it     aBOElUI     NOT     •■     aa^^lTKI.  —  If     Oltn     !■     BBJ     «*l 


1881.]  BeoWn  v.  Wabbbw. 


J.rstiiiKiit  for  Appellant. 


t>  woald  aaUiorlM  a  rworer;  ot  «b;  partioa  ol  tta  loud  In  contro- 
r  a  nomult  alioiilil  not  be  granted. 

n — QoiTCLiiH  Dbbd — Whin  it  Conviib  Gbantoi's  Titlb  Ac- 
■)  »  BDSBBQOHm  Patbmt — NOHSmi. — C.,  attn  maklni  final 
t  «i>4  pajmant  !n  Onlted  Btataa  land  efBce  at  tbe  land  In  contioTeraj, 
recelTlnc  *  dBpUcat*  receipt  therefor.  conTejed  ttie  ume.  bj  quit- 
1  deed,  to  B.  and  K.,  C.  aobaequent  to  thli  couTcyance  recelTed  from 
Dntted  State*  Korernment  a'  patent  to  tbe  lend :  Held,  tbat.  bj  Ma 
It,  C.  kcqalrtd  no  rtcbt  oc  Interait  In  tbe  land  In  queitlon  wlUch  be 
kot  p«aeu  at  the  date  of  bla  deed  to  B.  Ud  B. ;  iDd  thai,  upon  tlie 
[>n  for  SDBBult,  plalutllTi  rlibta  a&ould  bare  been  conildered  tbe 
I  u  tber  wMild  hare  beed  If  C.'i  deed  bad  b«en  a  barsatn  and  eal* 
,  or  U  It  bad  beat  •leented  mbieqoeat  to  tbe  data  nt  tbe  patent. 
lOH'iN  Dam — PfBOti  BviDBHci  or  Ipbhiiti. — A  deecrlptlon  in  •. 

convejlnE  "all  tbe  T«al  eitete.  wetec  rlgbte.  aod  propertj  of  ererj' 
liptlon,  real  and  pereooal.  In  tbe  etate  of  NcTeea,  belanglDg  to  tbe 

parties  Of  tbe<  flrit,  or  eltbtr  of  tbam,"   la  euOdeDt  to  coover  tbe 
Piiol    evidence    U   admlaalbie    to   eoable   an    IdentJacatlon   ot    tb« 

F0«      NOSBUIT — GBOUHDS     OT      MD»T     M      BTiTlD WAITKB. —  It      WBB 

]    upon   appeal   tbet   ■    DODBult   Ibould    hBTe   been   granted,   because 

I  n«B  no  proof  of  tbe  due  execution  Of  tbe  conveyance  to  plaintllT. 
□cb  ground  wee  (Cated  In  tbe  motion  tor  a  noDiulC :  Beld,  Ibet  by 
■S  la  apeclfr  tbU  grouDd  at  the  time  tbe  motion  vai  made,  defend- 

welved  It.  and  that  It  could  not  be  coueldered  on  appeal. 

ITE     or     ItEaiHTEH     OF     LlND     OmCB — KVIDENCa     OP     CoNVETlNCB     OP 

>. — A  certlOcate  ol  tbe  teglsler  of  the  land  olBce  containing  a  copT 

II  the  antTlee,  ai  to  prefrnptlon,  lettlemtnt.  pajment  of  purchase 
!f,  and  IsBuance  ot  patent,  tbat  appeared  In  tbe  books  of  tbe  iDud 
.  In  relation  to  tbe  lends  In  question.  Is  competent  evidence  ot  (be 

intended  to  be  proven  tberebr. 

IMT  1M  COKUON  UXS  MAINTAIN  ISjICTMKKT  AOltHat  EVIBI  Ok* 
t  Co-TBNiN».— A  tenant  In  commoB  who  baa  an  Interest  In  tbe  prop- 
wblcb  entitles  him  (o  tbe  enjoyment  of  tbe  entire  estite.  con  meln'- 
e}eraD«nt  against  all  persona  but  bis  eo-tefaaota  and  partlw  dalmlng 

SAL    from    tbe    Second    Judicial    District,    Washoe 


facts  Bofficieotl;  appear  in  the  opini^Jii. 

■s  &  Deal  and  Wm.  Weh^er^  for  Appellant : 
be  court  erred  in  graoting  a  nonsuit.     It  was  shown 
■own  was  at  least  a  tenant  ifi  common  with  Boyle'  in 
landed  premises,  and  as  such  tenant  he  had-the  right 
'er.     {Sharon  t.  Davidson,  4  Ner.  416.) 
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II.  At  the  time  Countryman's  deed  was  executed, 
trvman  had  applied  for  a  patent,  and  had  paid  the  pu 
raoaej.  Tliat,  to  all  intents  and  purposes,  gav^  Co 
man  the  legal  title,  and  his  deed  to  Boyle  and  Bidge  o 
the  same  to  them.  For  all  the  purposes  of  an  acti 
ejectment  Boyle  and  Kidge  were  bj  such  deed  investe* 
the  legal  title.  (North  Hempstead  v,  Hempstead,  2 
110 ;  Tyler  on  Ej.  74,  75 ;  Bludworth  v.  Lake,  33  Cal.  S 
(jreen  (Iowa),  349;  2  Washburne  on  Keal  Prop.  531; 
son  V.  McCall,  3  Cow.  80 ;  Jackson  v.  B^dl,  1  John.  Ca 
Wallhridge  v.  Ellsworth,  44  Cal.  353;  Crane  v.  Bairn. 
Id.  63;  Stark  v.  Barrett,  15  Id.  366.) 

III.  The  deed  operated  as  an  assignment  of  the  du] 
receipt  and  the  right  to  the  patent.  {Green  v.  Clark,  : 
691.) 

R.  M.  Clarke,  for  Eespondents: 

I.  The  quitclaim  did  not  carry  to  Boyle  and  Ridj 
fee  subsequently  acquired  by  patent  from  the  United  i 
{Harden  v.  Ctdlins,  8  Nev.  49 ;  Treadway  v.  IViWer,  : 
108.) 

II.  The  descriptive  words  in  the  deed  are  not  sul 
to  pass  the  interest,  if  any  of  Eidge,  which  he  hi 
common  with  Boyle,  particularly  as  that  interest,  il 
was  equitable  merely.  (7  U.  S.  Digl  249,  par.  8S 
Banks  v.  Moreno,  39  Cal.  233,  239,  240 ;  Uigmrat  v. 
5  Wall.  828;  Power  v.  Hathaway,  6  Hill,  453.) 

III.  This  action  being  for  the  possession  and  to 
mine  the  title  to  the  land,  and  also  to  recover  value  f 
use  and  occupation,  Bo  vie  was  a  necessary  party 
Brown,  if  a  tenant  in  common  only,  could  not  mainta 
suit.  (Sec.  14,  Civ.  Praetice  Act;  Austin  v.  Ha 
Johns.  286;  Merrill  v.  Berkshire.  11  Pick.  269,  274; 
v.  Dohyna,  11  Mo.  105,  106,  107.) 

By  the  Court,  Leonabd.  C.  J.; 

This  is  an  action  to  r6cover.  possession  of  the  nortl 
of  the  north-east  quarter,  and  the  tiortb-^ast  quarter  i 
north-weat  quarter  of  section  12,  township  19  north, 
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tost.  Mount  Diablo  base:  and' meridiait-r^'the  eame  bemg 

1,  3,  3  and  4  of  said- aectioD — rtogetber  witb  ;eitesne 
its,  and  the  appeal  is  from  a  judgment  o£:noDBmt. 
.  It  is  claimed  by  cbnasel  for  Tespondtata  that  tiie  judg- 
t  below  should  be  affirmed,  becanae  the  statement  on  ap- 

does  not  specifiaally  state. the  errors  orgrounds  upon 
sh  appellant  intends. to  rely  on  the  appealj  as  required 
section  332  of  the  oivil  praGtice  oat.  :  The  only  specifi- 
»n  of  error  is  in  these  wordsT  "To  thiS' decision  and 
pnent  of  the  court  the  plaintiff  by  hie  attorney,,  then 

there  duly  excepted,  and  assigns  the  decisitni  and  judg- 

t  of  nonsuit  as  error.'^  .     ■, 

ounsel  for  appellant  insist  that:  the  .assignm^t  stated 
uffieiently  Bpecifi&'  The  law  does  not  require  a  vain 
g.  It  was  incumbent  upon  the  plaintiff  before  Test! i^, 
lake  a  pritna  fade  case  entitling  him,  in  the>  abe^jce  of 
ence  against  hira,  to  all  or  some  portion  of  tbe  relief 
anded.  If  he  did  aot  mske  euoh  '^wing  it  was-  the 
■  of  the  conrt,  upon  a  proper  motion,  to  entara  j-udg- 
it  of  nonsuit,   ■  ■■ .!,  ; 

Q  case  of  an  appeal,  the  statute  requires  the  appellant 
state,  specifically,  not  only  the  ^particular  errors,  or 
mda  upon  which  he  inteiids  to  rely  on  tliie  appeal,  but, 
,  that  the  statement:  "shall  contain  so  much  of  the 
lence  as  may  be  necessary  to  explain  the  particular 
ITS  or  grounds  specified,  and  no  more."  In  appealing 
a  a  judgment  of  nonsuit,  the  plaintiff  and  appellaiat 
it  set  out  in  his  statement  sufficient  levidonce,  upon  -etfery 
erial  issue,  to  entitle  biin  to  judgment;  andi  if  thai  is 
ivn  by  a  settled  statenientt  he  is  entitled  to>  revteraal; 
^nvise  be  mu3t  fail.  The  burdto  of  sboning  fae& 
bli.slung  a  prima  facie  case  rests  opoa  him,  and  he  can 
X  them  in  one  way  only;that  is,  fay  stating  so  Imucb  of 

evidence  produced  by  him  as  is  necasearry  to  justify  a 

ITCTy.    ■■  '■■■  ■'!-'.■■■.  ■■:!.- 

'his  being  so,  the  appellant  can  make  no  mcare^  particular 
lification  than  was  dohe  in  this  ease,  exoeptby  resisting^ 

evidence  or  the  .legal  conclusions  reaultfng  theirefrom. 

can  only  ia.y  the  court  erredin  gbanrtiilgL ;«  SDnauit  be- 
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cause  the  plaintiff  iDade  certain  proof,  stating  it  as 
given,  or  the  substance  of  it,  which  entitles  him  to 
ment.  Such'  ^ditioiial  epecifioaticns  would  aid  nev 
court  BOT  counsel  upon  the  opposite  side.  On  an 
like  this,  the  appellant's  thei>ry  is,  and  hmst  be, 
made  out  a  prima  facie  case  in  the  trial  court,  and  if  i 
«nt  can  sho^  frQm  the  evidence  in  the  statement 
failed  in  his  evidence  upon  any  one  material  po 
judgment  1^11  not  be  disturbed,  if  such  failure  was 
ground  of  the  ihotion, '  or,  it  maj  be,  if  t^  omiss: 
such  that  it  could  not  have  been  remedied.  It  mat 
what  reasons  the  court  maj'  give  for  granting  a  i 
or  that  the  judgment  upon  those  grounds  is  erroneo 
appellant  must  show  by  his  evidence  that  in  all  o 
spects  he  was' eiititled' 4o  lecover. 

We  are  oftbe  opinion,'that  in  an  appeal  from  a  j« 
of  nontuit^  the  plaintiff  should  not  be  required  t 
more  definite' spetiifications  of  the  errors  relied  on  tl 
done  in  this  case.  See  Dtmakue  v.  Gallavtm,  43  0 
and  Moore  v.  Murdoch,  26  Id.  524,  where  tiie  specil 
were:  "Fixat,  the  oonirt erred  in  denying  defendants' 
for  a  nonsuit  at  the  close  of  plaintiff's  case;  seco 
conclusions  of  law  drawn  by  the  court  are  not  warra 
the  facts  found."  The  court  evidently  considered  tl 
ment  of  the  first  ground  of  error  relisd  on  sufficien 
«ifi«.  It  said:  ''The  only  point  we  can  consider 
alleged  error  of  the  court  bdow^  in  overjuling  the 
lint's  motion  for  a  nooBuit  The  other  grounds  of 
tion  for  n£rw  trial  were  not  ^letafied^  either  as  regs 
itasuffieiency  of  the  evidence  or  the  error&  in  law,  as  i 
1^  the  statute,  and  therefore  they  ^ould  be  disregai 
^  oourt  belowi'  and  can  not  bn  e^tamined  on  appeal." 

Thelanguage  of  the  statute  requiring  a  specifice 
'the  eErorsrehed  on  ia  substantiidly  the' same  in  appl 
for  new  trials  and  on  appeals  from  judgments,  and 
•fication  that  is ' snffictcnt  in  one' case  is  equally  so 
other.  If  wa  «Te  corceet  in  this,  the  cases  cited  susl 
oondnsion.  'Tbe  first^icase  was  an.  appeal  fiom  a  ju 
«f  nonsuit,  and  in  tiie.seoosd,iaft  befoM  stated,  pne 
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8  relied  t)u  fok  a,  new  tcial^  was'theoow^'B  refu^iil  to 
:  a  Uonsnit.  Tliere:iB  much  greater  iwaBOn  for  vequir- 
he  Bppenant  cm  appeal: from. -an  ordet  denyirig.  a  iK>n- 
to  speqif ;  tbe  pattisnlar  avDura  relied  ^oi,  thAO  in.  caqcs 
ppeol  from  judgmental  of/  noiuiut.<  Bdcauee,  la  oa^es 
e  former  cfaar&ot«r,  fm^^ona  opu>aiftiiiiBti(^  juatif;  the 
lit,  and  that  xa»y  be  pointed,  out}  frlule  in  the  l«tt«r 

the  appellant  mnst  ahiow  "himeetf :  ontiiUed  to  irtocwer 

the  whole  case,  add  tlw  eEror  :i«Ued  :on< — (be  ^anitjiig 
e  nonsuit^— «aD  be  shown  obIj  by  makiiilg-il'inanLfes^ 

ftJI  the  eridcaioe,  tht^  he  was  ^titled  «o>  recover  upon 
acts  proven  by  )>im. 

The  first-point  made  by.  eohnwl  for  respondftnta, upon 
neritg,  »a  a  reason  vl^yi  nooauit  ahould>  have  been 
«d,  i«  stated  as  follows:   ''!|'he:laRd  in  $i)ntrpver8yi  Ues 

of  the  meaifder  line^aDd-  between,  that  line  and  th^ 
r  of  Truckee  riVer;  and  if  it  be  anid  that,  the  meatrd^' 
must  be  oonclonvely  taken  as  the  ri.v$r'«  edge,  or  low 
'  mark,  it  must  alto  be  said  that  ;tlie  river's  edgp,  or 
vater  mark,  and  thd 'meaitdei  line!  otwform^i  and  thai 
:vey  lies  between  the  meander' line  land  the  oenter.  o;£ 
treant'ie  in  the  rivier.  The  river  bed  in  a.  meait^r^ 
n  belongs  to  the  goremment,  and  in  occupying,:  defend- 
committed  no  trespms  ivhichi.plaiBti^r  Oould  mdress-" 

not  neceesaryr  upotn  the  ev)denc«v  ^tp  'deeijde  whethjef 
Topri^ora  of  land  on  a  metndtciog.ytr^ain  o^'M>  ths: 
1  low  'wfcter  line,  or  only  to  the  meaader:  Une,  sq  lindi' 

upon  the  map.  The  teabiraoi^  flf  theitwoeurr^Offif 
Y  and  Bak»,<^ow8  diat  apvt'^M)*  <tt  thiejland  in.^i|es- 
ir&s  outside  of  the  meander  line  trom,  the-rirsr,.'9n.'Iot 
inch  being  the  the  case,  even  admitting  that  <coun«el  for 
adenta  ia  correct  in  the  atatedenb  of  the  laWi.a  oop- 
ihould  not  iiave  been  granted  upon  thw  grounds  : 
It  is  next  said:  "Conoeding  for.  Kfgmtlient  that  the 
s  show  that  Couatrynan  had  aon^leteclt  hia  cash  entry 
laid  for  lota  1,  2,  3,  and  4,. before .qiiiSclftiiniflg.to  Boyle 
lidge,  the  quitclaim  did  not  oarry;  to  :^Qyle!:and.^dg«> 
Be  sabeequently  aoquired  bgr  jlatdnt.fpom  .th«  lUohefl 
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'  The  questioO'for  our  consideration  is  t^ifiv  Cimci 
factB  to  be  that  on  the  third  dwy-of  Mitch,  1864, 
man  filed  in  the  United!  States:  land  office,  at  Carsoi 
claratOpy  pre-emption  statemrat  oOTeiing:  tite  proper 
prate,  and  on  the  second  day  of-  Marchj  1865,.  m 
proof  of  Bettl«me«t,  linprovemeBts,  etc.,  to  the^  sal 
of  the  register  and  roceivier;  paid.. the  pun^feee  ta< 
eeiTed'the  usaai  duplicate  reoeipt;  and  on.  the  fift 
February  1869,  a  patent  -was  issued'to  him  by  tbi 
nieiit^sf' the  United  StateB,  Did  the  quitclaim  c 
ented  by  OotintTyntaii  and  wife  Seittember'  22,  1.86 
quent  to  making  final  proof  and  paymait,  but  befoi 
ihg'  the  patent,  carrj  to  their  grantees,  Boylfliaiu 
the  legal'  title  sivbaeqliontiy  aoqiiired  by  the  patent, 
fer  to  them  irigbts  in  the  property^' -which  would 
ftbled  them  to  maintain  an'  action  £o^  the  pouossian 
It  may  be  admitted  tliat  a  quitclaim. deed  only  pa 
interests  afe  the  grantdr  posaeeeee  at  the  time,  aiK 
has  no  operation  Whatever  upon'  subsequently  acqi 
terests.  It  Cer1?ainly>  transfers  ail  existing;  inter 
titles;'  We  lield^in  Trvadwa^  v:  Wilder,  12  Ne¥.  ] 
the  statute  of  Irmiitations  did  not  oommenoe  to  mn 
legal  title  jy^sed  from  the  gOTemment ;  tihat  is  to  » 
the  issuance  of  thepatent.  Ent  we,  recognized  the 
that,  after  protif  ^dnd  payment,-  a  preemptor  ia  the  ( 
the  Ibnd,  in  fact,  and' that,  theneaf ter, :  the  gov 
merely'holds  the  naked  legaltitlein  trust  for  him  i 
patent  iS' issued.  ■  "To  Tnaintain  ejectment  a  right 
and  J)oSso8sion  isall'  titatia' required."  (Tolaitd  v.  j 
38  Gal.  iS;IHUyv;M6nhan,  2  Nev;  .69.)  ■ ;.  -  ■ 

lit  Bhidworth  vi  Lake  (No.  1),  83  Gal.  362,  the  eoi 
"The  purchase  was  made,  the  consideratioii  money 
the  purchaser  and  received  by  the.atatay  and  the 
authorizing  the  location  delivered!  Henceforth,  t 
cbaser  became  t'he  owner  of  the  «ntire  beneficial  iai 
that  quantltytff  land.  :  As  soon  as  e  valid  locatioi 
warrant  was  made,' the  right  attached  to  the^eci: 
of  land  seledted',  and  the  legftl  title-atonoe  vested 
state  of  California,  but  for  the  benefit  of  the  holde: 
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iraitt  located.     Tb«  parebase' f  rom  the  stale  .had  alxebdy 

ill  Aiade  and' 'the  land  paid  for.     The  atote  siinpl;  held 

legal  title  only,  without  any  bo&e&oial  intereBt  what- 

■T,  with  authority  in  thfr  stateofficento^  execute  a  patent 

the  bcWficiary,  the  refci  party  'in  iiktepest.!  The  state 
d  the  legal  title  in  trust,  only,  tot'-  the  purchaser,  until 

patent  ahould  issue.  ■  When  Siieiling,  in  this  instance, 
de  a  valid  location  of  thfl  warrant  ■  *     *     *     iie  became 

owner  of  the  entire  beneficial  estate,  and  the  'State  held 

legal  title  iQ  trust  for  him.  Snelling  was -entitled  to  a 
iveyaBTce  of  the  l^al  title.  When  he  conveyed  all  his 
ht,  title,  and  interest  in  the  land  he  not  only  conveyed 

beneficial  interest  bnt  his  right  to  a  conveyance  of  the 
63  title'.  The  ■  latter  necessarily  goes  with  the  former. 
is  a  part  of  the  interest  held  at  the  time  of  his  cenvey- 
:e.  The  patent  was  finaliy  issued  to  give  effect  to  the 
ht  before  acquired,  and  Bludworth  took  the  legal  title 
rged  with  the  trust  in  favor  of  the  grantses^  of '  Smelling. 

the  patent  plaintiff  acquired  no  new  interest  of  an  ad- 
se  character,  subsequent  to  his  eonveyanoe  to  Hall,  and 

fact  that  said  conveyance  was  only  of  hiS' right,  title, 
1  interest,  instead  of  a  bargain  and'sale  of  land,  cun  not 
^ct  the  question." 

n  Syers  v,  'Nedl,  43  (]^al.  214-,  it  appears  that,  in  Novem- 
,  1863,  Neal  was  a  settler  upon  cei<taiii  public  hods,  and 
I  made  proof  and  paymebt  under  the  pre-emption  taws, 
rbe  court  said :  'The  patent  issued  to  Mm  on  thetwentioth 
May,  1869,  by  the  authorities  of  the  United  Stetes,  does 

constitute  a  new  title  in  him  iti  that  sense.  It  is  merely 
ormal  assurance  of  the  estate  which  be  hod  already  ac- 
red by  the  proof  and  payment  in  November,  ■  1863." 
■e,  also,  Fowler  v.  Frisbie.  37  Id.  495;  and  TkontpsOn  v. 

der,  50  Id.  533.) 
n  Stark  v,'  Barreti,  IS  Cal.   861,  the  deed,  which  was 

uted  by  the  grantor  long  anterior  to  the  isauiug  t>f  the, 
;nt,  purported  to  convey  the  grantbr'fl  right,  title,  and 
reel  in  a  tract  of  the  land  which  was  included- in  the 

nt ;  and  it  was  held  that,  '*the  patent,  in  recognizing  its 
d,ity  of  the  grant,  necessarily  established  the  THlidity  of 


236  Bbowit  v.  Wabhen.  [Si 

Oplaloo  of  th*  Court — Leoiutd,  C  J. 

all  properly  executed  intermediate  transfers  of  tJie  gi 
interest ;"  and  in  McCaviey  v.  FuUoUj  44  Id.  355,  ih 
saye,  "the  effect  of  that  rule  is  to  vest  in  such  grant 
legal  estate ;  and  there  is  no  rule  in  respect  to  the  op 
of  such  patents  whidi  is  better  understood  than  this.'' 

In  Frink  v.  DarH.  14  III  306,  it  is  said :  "The 
Jackson  V.  Fish,  10  Johns.  456,  was  this :  A  soldier 
service  of  the  United  States,  entitled  to  a  donation  < 
for  his  services,  transferred  hiB.<^aini  to  the  same  bel 
<%iving  patent  therefor,  by  a  deed  of  quitclaim  or  : 
and  the  court  held  that  when  the  patent  issued  it  ^ 
the  benefit  of  the  releasee.  The  case  was  doubtless 
decided,  but  it  has  no  analogy  to  the  one  at  bar 
soldier,  at  the  time  he  executed  the  quitclaim  deed, 
claim  to  the  tract  of  land  from  the  government,  an 
undoubtedly,  when  that  claim  was  afterwards  perfec 
tJie  issuing  of  a  patent,  it  was  for  the  benefit  of 
whom  the  claim  had  been  transferred.  *  it  *  j 
deed  (qnitclaim)  will  undoubtedly  pass  the  land  itself 
grantor  has  an  estate  therein  at  the  time  of  the  oonvi 
but  it  passes  no  estate  whioh  was  not  then  possessed.'' 
also,  3  McLean,  109. 

Under  the  facts  admitted  for  the  purposes  of  this 
sion,  our  opinicm  is  that,  by  his  patent,  Countrym 
quired  no  right  or  interest  in  the  land  in  question  wl 
did  not  possess  at  the  date  of  his  deed  to  Boyle  and  '. 
and  that,  upon  the  motion  for  nonsuit,  plaintiff's 
should  have  been  considered  the  same  as  they  wonli 
been  if  Countryman's  deed  had  been  a  bargain  an 
deed,  or  if  it  had  been  executed,  subsequent  to  the  c 
the  patent. 

4.  It  is  next  said  that  the  title  to  the  property  in  t 
never  passed  from  Boyle  and  Kidge,  or  either  of  th 
plaintiff ;  that  no  conveyance  is  shown  from  Boyle,  am 
in  the  deed  fromHidge  and  the  Washoe  United  C 
dated  Oold  and  Silver  Mining  company,  limited,  the 
etty  is  not  described.  The  descriptive  words  in  th 
named  deed  are  as, follows:  "All  tlfe  real  estate, 
rights,  and  jHropert^  of  every  description,  real  and  pei 
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the  state  of  Nevada,  belooging  to  tbe  parties  of  the  first 
t,  or  either  of  them,  a  particular  desaription  of  a  por- 
1  of  which  ia  as  follows :"  *  *  *  The  property  par- 
ilarly  described  does,  not  include  that  in  question.  In 
nley  v.  Green,  12  CaL  166,  the  court  used  the  following 
»itage :  "It  is  undoubtedly  essential  to  the  validity  of  a 
veyance  that  the  thing  conveyed  must  be  described  so 
o  be  capable  of  idflntification,  but  it  is  not  essential  that 
conTeyaiice  should  itself  contain  such  a  description  as 
?nable  the  identification  to  be  made  without  the  aid  of 
rinsic  evidence." 

~pon  the  question  of  identity  parol  evidence  is  always 
lissible.  (Abbott  v.  Abbott,  ftl  Me.  !S&1;  Waterman  v. 
naon,  13  Pick.  261.)  In  the  last  case,  the  court  said: 
le  parol  evidence  identifies  the  subject  on  which  the 
J  operates,  and  then  the  estate  passes  by  force  of  the 
1.  Suppose  A.  B.  grants  in  these  words:  'AH  the  estate 
■  in  my  occupation  in street.'     The  very  first  step 

0  prove  where  the  house  occupied  by  tbe  grantor  was 
ated.  But,  then,  another  question  arises;  the  grantee 
^ods  that  the  grantor  occupied  a  dwelling-house  and  a 
le  adjoining,  and  tbe  grantor  denies  it  The  question 
t  be  determined  by  parol  evidence;  but  aa  it  is  so  de- 
fined, the  house  alone,  or  the  house  and  stable,  will  be 
idged  to  have  passed  by  the  deed." 

n  Jackson  v.  DeLancey,  11  Johns.  365,  the  descriptive 
js  in  tbe  mortgage  under  consideration  were :  "All  and 
J  those  shares,  lots,  and  parcels  of  land,  and  all  other, 
lands  »  *  *  and  estate  or  estates  whatsoever  of  said 
liam,  Earl  of  Stirling,  whereof  -he  is  seized  in  common 
sparttely  and  alone,  in  those  several  tracts  of  land  called 
patent  of  Cheesecocks,  in  Orange  county,  Kichbell's 
nt,  in  the  county  of  West  Chester,"  etc.,  naming  several 
r  patents  and  their  locations.  Then  followed  these 
h  of  general  description:  "And  all  other,  the  lands, 
ments,  and  hereditaments  belonging  to  tbe  said  William^ 

1  <tf  Stirling,  within  tb»  province  of  New  York."  The 
lisee  in  qneation  passed,  if  at  all,  under  the  general 
ription;  ihe  court  held  that  the  generfil  description  in 
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the  mortgage  was  liable  to  no  objection;  Uiat  a  part; 
sant  of  his  righto  might  sell  or  mortgage  by  general  c 
tion.  In  Frey  v.  Clifford,  44  Cal.  343,  the  Aest 
words  were :  "All  my  right,  title,  and  interest  in  Sacr. 
city,  Upper  California,  consisting  of  town  lots  and  bu 
tbereon."  The  court  held  the  description  sufficient 
vey  the  Iota  in  controversy. 

In  Starling  v.  Blair,  4  Bibb,  289,  it  was  held  that,  "i 
gage  of  'all  the  lots  the  mortgagor  then  owned  in  the  t 
Frankfort,  whether  he  had  a  legal  or  equitable  title  tl 
was  not  void  for  generality  or  uncertainty,  but  was  g( 
all  the  lots  which  coiild  be  identified  as  belonging 
mortgagor  at  the  date  of  the  deed."  The  court  thu 
mented  upon  general  descriptions:  "There  may,  indi 
more  difficulty  in  ascertaining  the  lots  intended  to  1 
veyed,  where  the  language  used  in  description  is  thi 
■eral,  than  if  the  lots  had  been  designated  by  their  nu 
but  it  is  in  the  degree,  and  not  in  the  nature,  of  th 
culty,  that  the  two  cases  differ.  It  results  in  neitbt 
from  ambiguity  on  the  face  of  the  deed,  but  from  ex 
circumstances,  and  in  both  cases  resort  must  be  I 
«vidence  aliunde  for  the  purpoae  of  identifying  ti 
which  are  the  subject  of  the  conveyance."  We  co 
that  this  objection  is  not  valid. 

5.  It  is  next  urged  that  there  was  no  proof  of  the  <i 
ecntibn  of  the  conveyance  introduced  in  evidence  fro 
A'^evada  Land  and  Mining  company  to  plaintiff.  The 
mfnt  on  appeal  declares  that  said  deed  was  duly  ex 
and  acknowledged.  But  passing  that  fact,  we  do  not 
respondents  can  raise  thp  point  now  under  conside 
for  the  purpose  of  sustaining  the  judgment  of  nt 
When  the  deed  was  introduced,  it  is  true,  the  defej 
made  the  same  objection.  But  in  their  motion  for  n 
it  was  not  stated  or  relied  on  as  a  ground  tht 
The  record  shows  that,  after  plaintiff  rested  his  cas 
fendants  moved  the  court  for  s  judgment  of  nonsuit,  c 
grounds,  which  were  stated  specifically;  and  failu 
prove  due  execution  of  the  conveyance  under  cone 
tion  Was  not  mentioned  or  referred  to  in  general'ter 
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ificaUj,  We.t^tstlC'  it  would  b«i:iio£au.!to,^i&tiff,.4ii4  a 
itice  that  pifgltt -mt  to  be  aanotioDVily  toipennU  the:  iu- 
uolion  of  the  .deed .  froib:  that  eOEftpaby,  ftdaliDk  in 
Qtiff'B  ebMin  r£  titley;aiu]  then  :»Mt4in  :tJie  ju<ilgnient.  of 
luit  upoQ  thegnHtiid.now  urged,  ^ichwas  iwt  started 
relied  t>A:  Ifj  .the  moving  |>«tyii  (J^ffref  v..  WalA, 
Sev.  146.>     ,....,  -     .,  .     -,   ■.  •      ■  r 

I  the  deed  was'.oot  ctnnpet^t  toi  pime  a  ooBveyaoce 
1  tbe  compfloj  to  plainti£[,  it  dhould  »otllBV6iI)ae^''»d- 
ed,  and  if  admitbed,  although  uupn^eelj^i.ea,.  it  should 
'.  been  struck.. out,.  Whjle  it  ^ais  in. «iTid«lce,i  although 
icted  to  by  d«£uidaAte,  plaiQtiiT  hadj  a  righii  to  ml^  upon 
1  proof  ofdenTayance  to  kini.  t  If  defeiidAnts  had  iigaia 
)d.  thei  incobjpeiteiipy,  of  thatdeediiupuoiiithe'rabtkat  Sar 
mit,  and  a  &ilure:  to  tranemit  theitltleito  plaintiffy.aB  a 
>equeiice,  "dae  iptoof:  of  ite  eieontion;']''  mi^t  tia«e  beeti 
aitted  by  thq,  cooit  aad  aade;  bji  rplmntifL  ^  Theionly 
mds  of  nooBuit  stated,,  whicik,  ,it  luau'  he  ..daiuied, 
ited  in  the  slightest  degree  to  the  objectiraj.  aovr  urged, 
&8  follows:  "There  ia  no  proof,  that, the  land  in  icoiltro- 
y,  at  any  time,.  beliSnged  to  3e.vle.br  Sidge,  .«ii.to.l)oth 
hem;  the  proof.. fihoms  the  ti|tle  tothe  Iknd  lin  qnestion, 
of  plaintiff,  and  hot  in  him.  No  poe^caeion  in  any  one 
been  shown  of  this  laod;  the  legal  tbJa  thereto  is  ncra- 
'eter  Couatrymajj."  ■         ; 

be  defendants'  eIailin,'on  th^  moltion  for  nonsuit,  was  not 

the  conveyanoe  from  the  Nevada' .litad;  and  Mining 
pany  did  not  convey  to-  plaintiiT  tfliatever  title  it  had, 
it  was,  that  said  company,  and  Boyle  and  Bidge^  had 
;itle  to  convey,  because  the  patent  to  Countryman  was 
ii!ed  subsequently  to  the  date  of  his  deed  to  Boyle  arid 
s^.  and  it  was  \ipon  those  grounds  that  the  motion  was 
lied.     If  defendants  intended  ixD  rely  upon  the  ground 

urged  in  their  motion  for  nonsuit,  they  would' have  so 
'd  distinctly  at  the  time,  and  failing  to  do  so,  under  the 
jmstanees,  they  w^ved  the  point.    ;  {Mateer  V;  Brown,  1 

222  ;  Baker  v.  Joseph.  16  Id.  180 ;  Kiler  v.  Kimhal.  10 
3fi8.)  Besides,  as  was  said  in  Shdron  vl  Minnock.  6 
.  3S^y  the  deed,  upon  its  face,  purported  to  be.tibe  deed 
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of  the  Neradfi'  Land  and'  Mining  oompan;,  limitc 
althougli  its  due  exeotition  was  not  proved,  and  its 
fiion  waa  objected  to  bj  defendants,  sttll,  it  having  1 
ceived  in  evidence,  and  not  having  been  taken  ff 
consideration  of  the  murt  upon  motion  for  non 
could  very  properly  be  held  to  be  ivhat  it  purporte< 

Counsel  for  respondents  aays  in  his  brief  that  "a] 
tions  were  reserred  by  the  court,  aBd  were  argued  s 
eidered  on  the  motion  for  nonsuit"  The  record  d 
show  it  if  such  ■  was  the  fact.  That  only  shows  t 
several  deeds  produced  in  support  of  plaintiff's  ca: 
introduced  iu  evidence.  Again,  Uiere  was  some  on 
mony,  admitted  without  objection  after  the^  intrc 
of  the  deeds,  that  the  title  was  in  plaintiff.  He 
without  objection  that,  he  "claimed  to  be  tha  ownei 
lots  in  dispute ;  that  on  the  seventh  of  Decfember,  1 
received  a  conveyance  of  this  land,  having  purchast 
the  Nevada  Land  and  Mining  company,  limited,  ai 
the  mortgagees." 

6.  It  is  claimed  that  thp^c  was  no  competent  ]' 
conveyance  of  the  land  in  dispute  by  the  United  S 
Countryman;  that  the  duplicate  pundiase  receipt 
best  evidence.  The  proof  made  and  received  was 
tificBt«  of  the  register  of  the  land  office  at  Carson, 
it  was  certiSed  that  Countryman  filed  his  prei 
declaratory  statement  March  3,  1S64,  covering  the 
question,  and  alleged  settlement  thereof  of  date  D< 
21,  1863;  that  on  March  2,  1865,  Countryman  ma 
proof  and  paid  the  purchase  mMiey  (one  hundr 
eighty-eight  dollars  and  t^renty-eight  cents)  and  i 
the  usual  receiver's  duplicate  receipt,  showing  sa 
entry;  that  pursuant  to  said  cash  entry,  a  patent  wbj 
by  the  government  of  the  United  States  to  said  C 
man  for  said  land  February  5,  1869,  and  was  reco 
Washington,  in  vol,  1,  p.  359,  records  of- the  genei 
office.  All  of  which  appeared  frcnn  the  records 
office. 

It  was  admitted  by  oounael  for  the-  defendants, 
trial,  that  the  certifioale  contained  a  copy  of  the 
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at  appeared  on  the  books  of  the  land  oiBce,  in  TeUtion  tO' 
e  lauds  in  question.  We  think,  under  the  admissions, 
e  certificate  was  competent  evidence  of  the  fact£  inteuded 
be  proven  therel^.  (Rev.  Stats.,  U.  S.,  3  ed.,  sees.  906- 
64;  Copp'fl  Pab.  Land  Laws,  p.  19^;  sec.  S4,  and  p.  768; 
step's  Laud  Laws,  pp.  60,:107,'430;  Kyburg -v.  Perkins,  ft 
J.  675;  Gregory  v.  MePheTSOfi,  13  Id.  572;  Greeul.  on 
J.,  vol.  1  (13th  ed.),  eec.  483  ei  seq.) 
7.  And  lastly,  it  is  urged  in  support  of  the  nonsuit,  that 
plaintiff  has  any  title  or  interest  in  the  la^ids  in  dispute, 
holds  the  same  as  tenant  in  common  with  Boyle,  and 
at  he  can  not  maintain  this  action  without  uniting  hie  co- 
aant  as  a  party  with  him.  This  action,  except  as  to  rents 
d  profits,  was  for  the  posacBsion  only.  It  can  determine- 
I  rights  but  those  of  present  possession.  {Mahoney  v.  Van 
inkle,  21  Cal.  583.) 

Wo  have  no  doubt,  upon  reason  and  authority,  that  one 
aant  in  common,  who  ii  seized  pet  mi  6t  per  tOuty-naA  ,ha& 
interest  in  the  whole  which  entitles  him  to  tbe.onjoymcnt 
the  entire  estate  as  against  every  one  except  Tiis  Co-ton- 
ts,  may  maintain  ejectment,  in  this  state,  against  all  per- 
ns but  his  co-tenants  and  parties  claiming  nnder  them. 
iaa-t  v.  Robertson.  21  Cal.  348;  Stark  v.  Barrett,  15  Id. 
1 ;  Touchard  v.  Crow,  20  Id.  162 ;  Williams  v.  Sutton,  43^ 
.  71;  Smith  v.  Stai-kTi-eaiher,  5  Day,  210.)  Ae  to  the 
3sne  profits,  he  can  recover,  probably,  only  the  proportion 
rmponding  to  bis  interest  {Chrk  v.  Huber,  20  Cal. 
C.)  ■ 

Our  opinion  is,  that  the  court  below  erred  in  granting  a 
nsuit,  and  the  judgment  is  reversed.  .  ., 

PETITION    FOB    EEHEABIIfa. 

B.  M.  Olarke,  for  Petitioner: 

I.  Under  the  pleadings  plaintiff  did  not  have  eucli  an 
lerest  in  the  land  as  entitled  him  to  prevail  in  an  action 

ejectment. 

II.  It  can  not  be  maintained  that  the  payment  of  the 
Tchase  money  by  Countryman,  and  tbe  issuance  of  the 
=eipt  therefor,  vested  the  legal  title  in' Countryman,  or 
ik  it  out  of  tbe  United  States.     {Fenn  v.  Holmes,  21  How, 

Ne».   Vol.  XVI.— 16. 
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481;  Witherspoon  v.  Dmccm,  4  Wall,  21S -y  Gibson  v. 

ieau.  13Id.  99.)    .  

Ill,  No  recovery  eao  be  •  had  upon  an .  equitabi 
unlesa  it  be  pleaded.  {Maguirey.  Vice,  20  Mo.  H 
irada.-v.  Mvrphy,  19  Cal.  248;  Blum  v.  Mobertsfm, 
141 ;  Brock  v.  Tvcker,  42  Id.  34«.)   ,:  .     . 

hesfokbe'  to  petition  fob  behearing. 

By  the  Court,  Liomabd,  C.  J. : 

After  careful  examination  of  the  points  urged 
hearing,  the  same  is  denied.      ('See  89  Cat.  586 ;  38  Ii 
45  Id.  17;  18  WaJ).  295;  2  Minn.  171;  2  Saw.  455;  ; 
648.) 
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tain  ibcr^  ot  stock  ln.|i  cocporatloo  ockbdImiI  toe  cba  pucpaie 
talnlni  ■  ditcb,  etc. :  he  gare  Uiem  to  bU  lan  with,  the  requ 
Dew  cerliacatei  ihouM  be  laaued  In  Ufa  sod's  Dame,  and  tnnstrri 
th*  hooka  of  'Oie  (ompan;.  Tbli  reqUeat  was  coai|ill«il  itltb. 
pa^d  qothlny  tor  the.  ilock.  the  tTanaler  being  made  In  order 
SOD  mtght  be  eligible  to  the  oQIce  ol  trustee :  Held,  upon  a  n 
tbe  statute*  of  this  state,  that  such  a  CraDiaettoD  coDstltuted  tl 
«t()ckhold«c  In  the  corporatloD,  aod  DialU.  hla- eltglble  to  the 
trustee.  (Belknip,  J.,  dlsseotlDg.) 
IDSK.— 'Uudec  tbe  etatutes  of  tbia  state  a  persoD  who  "bolds"  st 
stock,  lasucd  IQ  his  Dame,  is  recogDiied  as  a  stockhoMer  as  wet: 


Application  for  quo  warranto. 
The  facts  are  stated  in  the  opinion. 

Thomas  E.  Haydon  and  O.  A.  Rankin,  for  Helatoi 

I.  The  burden  of ,  pi-oof  was  on  defendant '  to  est 
his  right  to  the  office.  (Ang.  &  Ames  on  Corp,  aec. 
Stat^  y.  Haskell^  14  Nov.  210;  High  on  I^m.,  aec.  62 
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.  The  court  did  not  err,  in  striking  ou,t  GuUing'sevi- 
i.  The  fact  that  th«  shares  stood  in  the  ^on's  name  by 
wnsent  of  his  father,  entitled  hjip  to  yote  the  stock. 
cich  V.  Harye.  8  N6V..316;  State  ev  rd,  Pettindlli,  XQ 
144;  Aiig.:&  Ames  on  Corp.  sees.  131,,  132;  Greek's 
I's  ■Ultra  Vires,  126;  Stale  v.  Ferris,  42  Conn.  560;  OU- 
r.  Manchester  Iron,  Work^,  U  Wend,  621  :„  Downing  v. 
,  3  Zab.  66 ;  Union  Bank  v.  Laird,  2  Wheat.  390 ;  Shaw 
'encer,  100  Mess.  382-,  Mechanics'  Bank  v.  N.  Y.  &  ^. 
.  B.  Co.,  13  N.  Y.  599;  Ex,  parte  RoUes.  5 .Cqv.  426; 
arte  WUcocka,  7  li  402 ;  In  re  Barker,  6  Wend.  509 ; 
hCTtts'.  Bank  t.  Qopk,  4  Pick.  405;  Hoppin  v,  Buffum, 

1.513.) 

I.  Lee,  88  exeontor  of  Larcombe's  estate,  had  a  clear 

to  vote.   ■  (2  Comp.  L.  3399;  J^atfer  of  North  Shore. 
Do.,  63  Barb.   5Vl ;  People  v.   Tibbeti?,  4  Cow.  364;, 
y  T.  Bollister,  26  K.  Y.  112;  Uiddlebrook  v.  Bank,  3 
,  135;  Field  on  Corp.,  sees.  70,  71. 
ndsSy  <&  Dickson,  for  Kesfondent:  -         ■  ■ 

The  court  erred  in  ruling  that  the  burden  of  proof  was 

respondent.  {State  v.  Hvnton.  28  Vt.  594;  People  v. 
He,  37  N.  T.  192^  Stnie  v.  5ro«in/ 34  Miss.  688-,' State 
upferle,  44  Mo.  154;  1  Comp.  L.  394.)  ReHpondent 
nice  law-fuUj-  in  the  office.  (14  Nev.  209.)  The  court 
in  withdrawing  tlie-  testimony  of  Gulling'  from  the 
(Authorities  cited  are  found  in  the  opinion  of  the 

The  conii  erred  in  holding  that  John  J^ee,  as  executor 
e  Lareombe  estate,  could  give  a  proxy  to  represent  the 
belonging  to  that  estate.  (Sebastian  v.  Johnston,  72 
382;  Wilson  v.  Dennison,  1  Ambl.  86;  Hawkins  v. 
p.  3  East,  410;  Heycr  v.  Deaves,  2  Johns.  Oh.  154; 
!cr  V.  Clark,  13  Met.  226;  Cole  v.  Wade,  16  Ves.  jun. 
"it.  Clair  V.  Jackson,  8  Cow.  575;  Hawley  v.  James,  5 
>,  Zi%;BuUeel  v.  Abinger,  6  Jur.  410;  Bel&te  v.  White, 
iid,  710;  Hunt  V.  Douglas,  22  Vt  130 ;  Burger  v.  Dnff,  4 
5.  Ch.  369.) 

■  the  Court,  Leonabd,  C.  J. : 

e  Orr  Water  Ditch  company  is  a  corporation,  diily  in- 
rated  under  the  laws  of  this  state,  for  the  purpose  o* 
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constructing,  keeping  in  repair,  mainiaining,  and 
ing  a  ditch  for  the  conducting  of  water  from  the  ■' 
river,  in  Washoe  county,  to  farming  lands  therein,  i 
gating  and  domestic  purposes.  On  and  prior  to  i 
8,  1881,  respondent  was  a  stockholder  in  said  eorp 
and  the  d^ily  elected  trustees  and  secretary  thereof, 
date  just  mentioned  an  election  was  held  by  tht 
holders  of  the  corporation,  for  the  purpose  of  ©lecti 
trustees  for  the  period  of  one  year  from  February  1 
There  were  two  hundred  and  forty-eight  votes  in  I 
poration,  and  at  that  election  two  hundred  and  tbi] 
votes  were  cast,  of  which,  respondent,  Frazer,  and  U 
received  one  hundred  and  nine  votes  each,  and 
Gulling,  James  Gait,  and  A.  J,  Smith  one  hundr 
twenty-five  each,  one  hiindred  and  seven  of  which  r 
ent  admits  were  legal,  but  denies  the  legality '  o: 
votes  cast  by  Smith  for  himself,  Gait,  and  Gulling,  j 
votes  cast  for  the  same  persofls  by  Haydon,  proxy  f 
executor  of  the  estate  of  Larcombe,  deceased.  P 
admits  that  the  one  hundred  and  nine  votes  cast 
siwndent  were  legal.  If  the  eight  votes  cast  by  Sn 
the  ten  votes  by  Haydon  were  legal,  it  follows  that  r 
ent  was  not  elected,  and  that  Smith,  Gait,  and  GuUir 
elected.  The  five  persona  declared  elected  directoi 
Haydon,  Powell,  Gait,  Smith,  and  Gulling.  As  to  t 
two,  there  is  no  contention.  After  the  election  the  fi 
sons  just  named  met  as  trustees,  and  Gulling  was 
secretary  of  the  board.  He  demanded  of  respond) 
books,  papers,  and  property  belonging  to  the  seci 
oiflce,  but  compilance  was  refused,  and  this  proced 
information  in  the  nature  of  a  quo  warranto  was  ins 
in  this  court.  Plaintiff  demands  judgment  to  the 
that  respondent,  is  not  entitled  to  the  offices  of  trust 
secretary  of  said  corporation;  that  he  be  ousted  thei 
and  that  Gulling  be  put  in  possession  thereof,  and 
books,  papers,  and  property  of  the  corporation  app 
ing  to  said  offices  of  trustee  and  secretary,  togethe 
his  costs.  After  the  filing,  of  respondent's  answei 
upon  an  agreed  statement  of  special  issues  of  fact,  tl 
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sent  to  the  second  judicial  district  court  in  and  for 
hoe  oQUBty^  to  be  tried  by  a  jury.  The  jury  found  for 
itifF,  and  tbereappa  judgment  was  entered  in.  tliis  court, 
rdiog   to    the    prayer   of    the    complaint.     Kespondeot 

for  a  new  trial  on  the  ^rou^d  of  several  aU^d  errors 
le  court  below. 

.  is  claimed  that,  in  the  sense  of  the  statute,  Gulling  wa^ 
a  stockholder,  and]  consequently,  was  not  eligible  to  the 
»  of  trustee.  The  statute  provides  that,  "the  corporate 
ire  of  the  corporation  ahaU  be  e|:ercised  by  a  board  of 
less  than  three .  trustees,  who  shall  be  stockholders  in  the 
Mny."  If  QuUing/iras  not  a  stociiiolder,  he  was  ineli- 
I,  and  has  no  right  to  the  office,  or  the  books,  papers, 

property,  ^pertaining  thereto,  and  respondent  is  en- 
i  to  retain  the  saoiB  qntil  his ,  successor,  a  stockholder  in 
!orporati<Hi,  is  elected  in  his  place. 

[le  first  queetioK  for  our  consideration,  then,  is  this: 
a  the  faots  admitted,  is  Gulling,  a  stockholder  in  the 
aiation^  We  have  carefully  examined  the  statues  and 
lions  of  tbe.difierent  ststea  upon  this  question,  and  have 
I  to  the  GOQCilusion  that  the  answ^  depends  entirely 
L  a  proper  construction  of  our  statute,  for  the  reason  that 
incorporation  law,  under  which  this  corporation  was 
led,  provides,  that,  "said  incorporation, .  aod  the  mein- 

theneof,  shaU  be  pubject  to  all  the  conditions  and  lia- 
ies  herein  imposed  and  ^  aon^  others:"  and  the  stat- 

of  other  statesj  which  have  been  construed  by  the 
ta,  differ  so  materially  from  ours,  that  the  decisions 
ion  furnish  but  little  light  for  our  guidance.  , 

le  point  of  oontsntion  under  consideration  arises  upon 
raxption  taken  by  the  respondent  to  the  action  of  the 
;  below  in  striking  out  all  o£  Gulling's  testimony  except 
which  showed  that  eight  shares  of  the  stock  of  the  coi^ 
tion  stood  in  his  name  upon  the  books  of  the  company 
e  time  of  the  election.;  We  shall  concede  that  the  tes- 
ay  sti^ek  out  tended,  to.  show  that . Gulling's  father 
d  sixteen  shares  of  the  stock;  that  he  h^uijed  the  cer- 
te  to  his  Son,  Charles  GnUijIi^,. and. requested  the  lattM* 
ive  eight  shares  put  in.  a  new.  eettificate  in  his  name   . 
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and  transferred  to  bim  upon  the  books  of  the  compa 
the  purpose  of  making  him  a  Btockbolder  and  eiigible 
office  of  trustee,  and  that  "he  ntttfer  paid  anything  1 
stock. 

Did  such  an  ownership  ot"  holding  of  stock  make  C 
Gulling  a  stockholder  according  to  the  legislative  i 
Counsel  for  respondent  claim  that  the  testimony  Btru 
tended  to  show  that  his  owrtership  was  -wily  colorable, 
under  the  statute  he  must  be  a  etocktolder  holdin 
owning  the  sto^k  in  his  own  right,  in  order  to  be  elig 
the  office  of  tnistee;'  and  that  respond^ut  ■  had'  the  ri 
go  behind,  fhe  book  title  to  ascertain  if  he  Was  a  stock 
in  the  aeijse  above  stated.  The  court  below  took  a 
ent  view',  and  Held  that  Gulling,  who  Undoubtedly  h 
the  muniments  of  a  perfect  legal  title  to  the  eight  : 
and  who  acted  according  td  hid  father's  wishes, 
stockholder  undor  the  statute.  We  Ibink  the  ooui 
right.  The  word  "stockholder"  is  ndt  defined  by  thi 
ute,  por  is  it  required,  in  terms,  at  least,  that  a  per 
be  ellgibl?!  to  the  office  of  director  shall  he  a  luina  fide 
holder,  or  that  h6  shall  OWn  stock  absolutely  in  hi: 
right'  lie  must,  however,  be  "a  stockholdet  In  the 
pany."'^^    .■"■"■ 

Counsel  fbr  respondent  say:  "If  the"  inere  faci 
the  stock  stands  on  the  b^oks  in  the  name  of  one 
him  eligible  to  the  dffiee'  of  trustee,  irrespective  c 
question  whether  oi'nftt  he  has  any  interest  in  it,  the 
of  the  statute  is  so  readily'  evaded  that' it  becomes  ■ 
letter."  It  iB  a  part  of  the  history  of  cotporataons  i 
state,  that'undfer  the  statute  of  1862,  in 'force  at  the  tin 
general  incorporation  law  was  p&ssed  (March  10,  1865), 
son  was  considered  aiid  treated  as  a  stockholder  by  co 
tions,  if  he  appeared  fts'  Such  lipon  the  books  of  the 
pany.  Except' as  to  the  liabilities  of  stockholders  for 
proportion  of  the  '  debts  of  the  corporation,  the  p 
statute  is  similar  to  th^  fdnner  one;  and  as  to  the  qua 
tions  of  directors,  no  change  was  made.  If  die  l^s 
intended  that  a  director  should  own  atoick  absolutely  i 
own  right,  it  ought,  at'leist  liilder  such  circumstanc 
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e  sa  declased  in  tilimiBi&kable.  langi'age-t.  But:  other 
Blation  of  ihe  seasion  of  1S65  tends  to  sho^  that  the 
itruction  contendedi  fOr'tiy  counsel  for  .respondeat  was 

intended.  .In  the  statute  providing  ior  tt>«>  i^oorpora- 
,  of:  railroad 'OOmpanies,  etc;,  a.pprctv*l  Msreb  22,  ISpS, 
7.  twelve  days  after  the  approval  of  thei,generfll  inc<tr- 
»t3on  law  (Gomp.  ,L..  34,25),  it  is  enacted,  „in  stiCtiou 
9,  tbat  "no  peiaonishftU  be  a  director,  uolesa.  ijo.ishiUl 
i  stockholder  owning  etbck!  ahaolirtely  iaihi3..(>wa  right. 

qualified  to  *ote  foE'  directors  at  the  election,  at  whiob 
Tiaj  be  chosen;"  and  to  vote  he  must  own  stpck  ten  d^ys 
)re  election.  Topy  miiul.  it  is  signficant,!  UmI,  lu  the 
»  of  ft  kuDwil  custobi  ooiitrBrji  to.reepondant's.  theory, 

genenJ  incoiipoiation  Ian*  was!  reienacted  <in,.rcBpe4^  to 

qaalificalion  of  directont,  while  .in  jtbe  rajlir^ad.  IaWi  it 

specially  declared  thatavepy  direetfir  ehptlldihe  aatocfc- 
ler  owning  stock  absolutely  in  his  -own  I'ight.;,  .Ttie  fact 
;  in  the  railroad  law, 'the  legislature,  ex  intftis^ndj-mftde 
ilnte  owne-rship  the  test  of  eligibility,  is  atcoop, evidencp 
;  in  the  genea-al  law,,  where  that  test,  wtia.exoluiied,  the 
:e  rigor  waa  not  intended.  -   .,-■■■ 

tnt  why  is  it  unreaaonableto  suppose  .that,  our '<Jegi8la- 
■  intended  to  recognizdas  stooldiolders.ithoBe. :pe«Dn6 
I  sfaoukl  hold  certificates '  of '  stbck  in  their.  owa:Jns(nies, 

in  whose  names  the  sto^k  should  :stand.  upon  ithe  boake 
;he'  coinpanyi  altfaonigb,  as  between  tbetneelves  and  out- 
I  parties;  theite  roi^.  be  ^irivate  agceements. and;  peculiar 
(ties,  ■when  statb  after  state,  notjceafcly  Nisw^  York  and 
V  Jersey,  in  terms,  enacted  tbeBame'thingI  (See  1  Rei'. 
Is.  N.  Y.  for  162©,  p.  603,  Bee.  6,  and  for;  1836,. p:  605, 

6 ;  Nilon^s  Dig.  of  Lawa,  .W.  J.  1809r-18«l,  p.  153,  sec. 
In'tbe  latter  state  it  is.  enacted  that,  the  books,  "shall 
the  omiy-  evidence  who  are  sto^holdera.iof  such  com- 
y  entitled  f  ;**  ,  *  to  vote  in  person,  or: by  proxy, 
iny  ^eoticm  for  directors  of  said  company.' 
lie  charter  of  the  PnwidMuie.and  New  TilMrk. steamship 
ip&ny  pporided  that^  only  stodibolder^  were  leli^Ue  as 
Mtow,  and  the  hy-IawS  provided  thaty  .onjy  thoB^i  •to«l'- 
ierg.rshimH  be  «ntitled  toi.v<^,,at,  meetings. .as  should. 
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according-  to  the  compaHys  stock  ledger,  have  been  in 
of  attKJk  for  teA  days  next  preceding  sueh  meeting 
Hoppm  ei  ai.  t.  Bv-fj^tn  Hal:,  9  R.  I.  317,  it  appears  I 
oertaiii  number  of  shares  in  the  Mrporatiob,  owned  b; 
ward  P.  Taft  and  Cyrus  Taft,  were  pledged  to  Ea 
Mason,  as  security  for  debtsdue  to  hinwelf  and  other: 
neither  the  ownership  nor  pledge  appeared  on  the  1 
where  the  stock  had,  from  the  formatioQvof  the  corpor 
stood  in  the  name  of  "Eart  P.  Masoni,  trustee."  The 
ficate  was  so  issued  in  1847,  and  he  voted  until  tS70, 
out  objection. 

'  The  court  said :  "A  person  who  pledges  stook  ha 
right  to  vote  npon  it,  until  the  title  of '  the  pledged  t 
stock  is  perfected;  If  Taft  had  appeared  on  the  boo 
owner,  and  the  books  had  shown  the  pledge,  Mr.  Taft'a 
to  vote  could  not  have  been  disputed.  The  object  o 
stock  book  and  of  requiring  tranefa-s  of  stock  to  b 
corded  by  the  corporation,  is  for  the  protection  of  th( 
poration,  to  enable  it  to  know  -who  are  its  roemhers.  wh 
entitled  to  dividends,  and  for  no  purpose  is  it  more  ii 
tant  than  to  enaUe  it  to  know  who  are  entitled  to  tc 
case  of  an  election.  This  doctrine  is  recognised  by  : 
autboritieB  directly,  and  by  many  impliedly,     *     * 

If  the  real  owner  wishes  to  have  his  name,  or  the 
state  of  facts,  appear  on  the  books,  he  has  his  reme< 
equity-  to  compel  a  proper  transfer,  or  to  compel  the  pL 
to  give  a  proxy,  as  was  done  in  the  case  of  Vowell  y.  Ti 
Sim,  8  Orancb,  C.  0.  428.  *  *  *  In  the  present 
the  stock  stood  in  the  name  of  "Sari- P.  Mason,  trui 
The  bookB  did  not  disclose  t^e  nature  of  the  trust. 

If  any  other  person  was  tlie  equitiUile  owner  of  tJie  i 
And  entitled  to  hav«  it  transferred  to  liiin,  he  sbcAild,  i 
right  was  disputed,  assert  it  in  sebaon,  and  take  the  p 
measaree  to  enforce  it.  But-  if  the  trust  was  of  snch 
ture  that  the  trostee  has  the  control  and  manBgemant  o 
property,  and  Is  to  exetroiBe  his  disoretion  G<moennng  it, 
he  is  tlie  proper  person  to  represent  and  vote  upon  it, 
the  corporation  can  not  be  required  to  excmine  into  the  ni 
o{  the  trust  with  a  view  to  decide  as'  to  the  Tigbt  to  v 
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It  the  intent  of  the  legislature  must  be  gathered  from 
aw  itself.  Let  it  be  remembered  that  Charles  Gulling 
the  entire  legal  title  to  eight  shares ;  tlte  certificete  was 
is  name  and  the  transfer  was  entered  upon  the  corn- 
's books.  If  he  is  not  a  Etockholder,  it  is  becanse  such 
trship  or  holding  of  stook  dpee  not  satisfy  the  statute. 
I  jnet  as  true  that  stockholders  and  none  others  can 

as  it  is  that  directors  must  be  stockholders.  If  Gull- 
was  a  etockholder  he  could  vote  and  act  as  director; 
"wise  be  cotild  do  aeitber. 

etion  3893,  Oemp.  L.,  provides  that,  "each  stockholder, 
r  in  person  or  hy  proxy,  shall  be  entitled  to  as  many 
I  as  he  or  she  may  'own,'  -or  represent  by  proxy,  shares 
tock;"  and  it  is  argued  therefrom  that  an  absolute 
T  in  his  own  right  only  is  a  stockholder  or  can  vote, 
ill  be  seen  that  the  words  "own"  and  "hold"  are  used 
le  statute  in  tlie  same  sense.  For  instance :  Shares  of 
:  "hdd  or  owned''  by  a  married  woman  "may  be  trana- 
id  by  her  without  tbe  signature  of  her  huab&nd ;"  and  all 
lends  payable,  upon  shares  "held"  by  a  married  woman 

be  paid  to  her  in  the  same  manner  as  if  she  ->^-eTe  un- 
■ied ;  and  any  proxy  given  by  a  married  woman  touching 
share  <d  stock,  "otvned"  by  her  shall  be  valid  and  bind- 

(Oomp.  L.  8387.) 
f,  after  such  notice  has  been  given,   any   Btockholder 

make  default  in  tbe  payment  of  the  asseeament  upon 
hares  held  by  him,  so  many  of  such  shares  may  be  sold 
dU  be  necessary  for  ihe  payment  of  the  afltessment 
I  all  the  alaaxeaheld  by.  him,  her,  or  tdiem."  (Comp. 
308.)  "It  shall  be  the  duty  of  the  trustees  of  every 
>any  incorporated  under  this  act  to  keep  a  book  con- 
Qg  the  names  of  all  persons,  alphabetically  arranged,^ 

are,  or  shall  become,  stockholders  of  the  corporation, 
showing,  the  number  of  shares  -  of  atock  held  by  them 
Ktively  and  the  time  when :  tber^  became  the  owners  of 

shares."     (Id.  8404.) 

1,  it  is  evident,  that  one  who  "holds"  shares  of  stock  is 
piized  as  a  st^xskholder  as  well  as  one  >  who  "owne'^ 
l;  and  in  the  portion  of  secticn  3393,  before  quoted,  the 


250  &TAT:d  OF  Nevada  v.  Lbktk.  [St 

opinion  of  the  Ooart — IjeoDord.  C.  I. 

word  "hold"  may  be  substituted  for  "own,"  when  it 
read  thus:  "Each  fltockholder,  either  in  person  or  by 
shall  be  entitled  to  ks  many  votee  as  he  or  she  may  A 
represent  by  proxy,  shares  of  etook." 

It  muat  be  admitted  that  the  legislature  intended, 
that  all  who,  as  to  third  parties,,  "bold"  stock  in  thi 
of  the  statute — that  is,  by  certificate  in  their  own 
with  ptoper  transfer  upon  the  books — should  also 
absolutely  in  their  own  right,  in  order  to  be  stockh 
or  that  all  should  be  considered  such  who  hold  it  as 
stated,  notwithstanding  there  are  private  agxeemeo 
equities,  between  them  and  others,  As  before  stat 
think  the  latter  view  is  correct  Section  3397  pr 
that  the  capital  stock  of  a  corporation,  when  it  is  t 
into  shares,  shall  be  personal  estate,  and  that  "such 
may  be  transferred  by  indorsement  and  delivery  of  t 
tificate  thereof,  «  *  *  but  such  transfer  shall 
valid,  escept  between  the  parties  thereto,  until  the  sam 
have  been  so  entered  upon  the  bocJcs  of  the  corporal 
to  show  the  names  of  the  parties  by  and  to  whom 
ferred,  the  number  or  designation  of  t^e  shares,  ai 
date  of  the  transfer." 

Under  that  statute,  the  whole  title  passes  to  the 
feree  so  far  as  the  transferrer  is  concerned,  without 
try  upon  the  books;  but,  as  to  everybody  else,  tht 
title  remains  where  it  was  before  the  transfer.  (Ber 
Mayve.  &  Nev.  816;  State  v.  PcttinelH,  10  Id.  144;  I 
V.  The  Bear  River  and  Auburn  Water  and  Mining  Cor. 
5  Call  186).  In  the  absence  of  other  provisions  mod 
their  natural  import,  those  last  quoted,  in  cotinectioi 
other  sections  of  the  statute,  and  especially  3404  and 
show  conclusively  to  my  mind  that,  as  to  the  cOrpc 
and  other  tbird  parties,  the  legislature  intended  to  hs 
books  show  thenaTnee  of  stockholders,  and  that,  as  t 
third  parties,  persons  holding  the  legal  title  and  I 
control  of  the  stock  should  be  eotisidered  stocknolde 
cept  in  cases  where  the  same  may  have  been  obtaii 
fraud  or  other  vnfair  means 

It  *iil  not  be  denied   that  delinquent  Btock  can  i 
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for  aa^ssm^nts  without  notiot;  to  stockholders  ho'*^Mm 
same;  jet  section  3398  provi<}6s  .that,  notice  m^/,  be 
1  personally  or  by  publication,  and  if,  after  notice,  any 
Lholder  ahaU  make  default  in  the  paymeiit  o|  th^  as: 
neot  upon  all  the  sb^^e  lield  by  him,  so  njany;  ojE  si;ch 
^  may  be  sold  aa  will  be  necessary  to  pay  the  whole 
ismeat  due.  Personal  notice  is  as  efiectiye  as  notice 
)ublicatiQn.     The  seeretary.  has  no  means  of  knowing 

are  stockhoJderB,  except  by  an  examination  of  the 
s,  and  he  has  a  eight  to  rely  upon  them  as  giving  him 
K;t  iniormatiOD.  If  he  gives  personal  ^ti^e  to  a  party 
aring  to  own  shares  upon  the  books,  or  if  he  publisher 
Iclinquent  stock  in  the  name  of  such,  party,  and  the  as- 
sent is  not  paid,  the  nece^^ary  number  of  shares  qiAy 
old,  although  they  may  have  been  transferred  by.in- 
iment  and  delivery  ,<«ily,  ■  before  the  assessment  was 
d  or  the  notice  given.  How,  then,  can  it  be  said  that 
egislature  did  nort  intend  to  regard  as  stockholders  per- 

appearing  upon  the  books  and  holding  stock  as  suehj 
his  case  the  whole  stock  is  held,  probably,  by  persons 
ing  in  Washoe  county,  and  in  case  of  assessment  they 

all  be  served  personally  with  notice.  Charles  Gulling 
<  the  l^al  title  to  eight  shares,  and  appears,  upon  tlie 
s,  to  be  the  absolute  owner..  Either  he  or  his  father 
the  right  to  cast  «ight. votes  uptw  them,  because  one  or 
ither  was,  as  to  them,  a  stockholder, 
lose  shares  may  be  assessed,  regardless  of  the  stbclt- 
;r,  and  notice  may  be  given,  as  before  stated, '  to 
'les  Giilling;  but  if  loounael  for  respondent  ate  right  in 
ling  that  the  father  is  the  stockholder,  than,  befort 

notice  should  be  aeirved  up<xi   him,   bec&use   "notice 

be  given  to  rtbe  stockholdets,  parsonally  or  by  pnbli- 
n."  If  it  be  said  in  answer  that .^he. father  would  be 
iped  to  deny  hts  own  .voluntary  transfer,  still,  in  that 
,  the  intention  of  the  legislatnre  is  not  Iesa.appai<ent  ; 
le  case  cited  by  counsel  for  resp<nident  (State  v,  Hunton, 
\  595)  is  not  opposed  to  our  interpretation.  Xha  gen- 
banking  law  of  that;  state  enacted;  that  no  stockholder 
ling  Dut  of  the  siaf^ishould^  eitterperwpaUy.oir  Vy  proi^, 
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vote  in  the  meetings  of  the  corpDration;  and  that  a 
holder  of  four  shares  should  have  font  votes ;  six  to 
eight  shares;  seven  votes  for  ten  shares;  and  one  vi 
every  five  shares  above  ten;  provided,  that  no  Btocl 
should  be  entitled  to  more  than  twenty  votes.  ( 
Stats,  of  Vermont  for  1850,  p.  489,  aec  64.) 

Prentiss,  a  citizen  of  New  Hampshire,  advanced  t 
forth  and  other  citizens  of  Vermont,  a  large  snm  of  : 
■which  was  expended  in  the  purchase  ai  a  major  part 
stock  of  the  White  river  bank ;  and  conveyances  of  th 
were  made  to  citizens  of  Vermont^  and  by  them  p 
out  to  other  citizens,  giving  generally,^  to  eiach,  four 
More  than  five  hlindred  shares  Were  thus  distributed. 
court  decided,  upon  ample  proof,  that  Pw?ntis9  was  t 
owner,  and  that  the  pretense  HiaS  it  belonged  to  ai 
else  wbs  altogether  colorable;  that  if  the  stodc  bac 
in  his  name  he  could  not. have  voted  ilpon  it;  that  tc 
him  to  do  so  would  be  a  fraud  upon  the  law,  ^ich 
not  he  outwitted  by  cunning'  dericeK  In  other 
it  was  decided  that  Prentiss  could  not  do  by  i 
nreans.  what  the  law  declared  should  not  be  done  d 
The  court'  said  the  statute  showed  a  marked  intention 
part  of  the  iegi^ature  that  the  banks  should  be  coi 
only  by  citizens  of  the  state.  And  we  say,  if  our 
had  declared  that  none  should  be  directors  but  stock 
holding  or  owning  stock  absolutely  in  their  own  rij 
had  used  langua^  indicating  such  intention,  upon 
consideration  of  the  entire  statute,  we  shouM  have  t 
culty  in  arriving  at  the  oobelusionof  the  Vermont 
Stewart  V.  Mdhoney  M.  Coi,  54  Oal.  149,  and  the  d 
of  Judge  Stitlivan  apo&'  the^  application  «f  Dewey 
aside  the  election  <rf  . directors'  of  the  -Oaiifornis  J 
Company,  in  one  of  the  superior  courts  of  San  Fra 
are  also  cited.'  We  think  neither  ease  is  anthorlty 
spondent  under  our  statnte. 

When  the  'first  was  <)ecided,  section  298  of  the  civ 
provided  as  follows:-  ■ 

"The  owners  of  shares  in  a  corporation  which  has 
tal  stock  are  tsalled  stockholders.     If  m  corporation 
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»1  Stock  the  corporators  and  their  successors .  ace  called 
bere."  And  eeetion  312  pr^vide^  th*t  "Every  persoii 
ig  thetein  (electiotia),  in  persoii  or  by  proxy,  or  by  rep- 
itative,  must  be  a  meniber  tljereof,  or  a  hona  fide  stock- 
'JT  h&ving'  Btock  in  his  own  name  on  the  boaks  of  the 
iration  at  least  ten  daya  prior  to  the  election.  Any:  vote 
ection  had  other  than  in  accoi^danqe  with  ^e  provisiona 
lia  article  is  voidable  at  the  instance  of  al}se;at  atock- 
■rs  or  members,  and  may  be  aet  aside.  *  *  *  " 
lat  is  to  say,  under  the  atatute,  bo  persoa  could  vote 
was  not  a  bona  fide  owner  of,  shares  of  stock,  or  a  mem- 
and  an  dection  carried  by  the  votes  of  other  persons 
I  be  set  aside.     One  thousand  shares  of  the  stock  voted, 

in  the  name  of  "H.  P.  Bush,  trustee."  They  were 
d  by  three,  other  parties,  neither  of  whom  authorized 

to  represent  them,  or,  in  fact,  knew  of  the  meeting, 
stock  had  been  issued  in  the, name  of  Bush,  trustees, 
)ut  the  knowledge  or  authority  of  the  owners.  After 
;  section  312  of  the  civil  code,  the  court  said:  "Bush 
lot  the  proxy  or  representative  of  either  of  the  owners  of 
tock,  nor  was  he  a  member  of  the  corporation,  nor  was 
bona  fide  stockholder ;  therefore  he  had  no  legal  right  to 
the  stock,"     The  court  evidently  took  tht   view  that 

was  a  statutory  prohibition  against  the  votiog  of  any 
yona  fide  owners  of  stock,  and  that  therefore,  Bush's 

were  illegal— a  conclusion  with  whiiih  we  cordially 
',  under  the  statute,  and,  especially,  under  the  cireum- 
es  shown. 

the  time  of  Judge  Sullivan's  decision  the  statute  was 
Hows:  "At  such  election  the  stock  of  said  corporation 
be  voted  by  the  hona  fide  owners  thereof,  as  shown  by 
books  of  said  corporation,  unless  the  certificate  of 
,  duly  indorsed,  be  produced  at  such  election,  in 
1  case  said  certificates  shall  be  deemed  the  highest  evi- 
;  of  ownership,  and  the  bolder  thereof  shall  be  en- 

to  vote  the  eame."  (Cal  SUt.  1880,  133,  sec.  3.)  It 
claimed  that  the  books  of  the  ctnnpany  were  the  high- 
nd  only  evidence  of  ownership-  Judge  Sullivan  held 
proof  <A  ownership  <Kiuld   be  made  outside  of  the 
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books  under  the  last  statute  ais  well  as  the  first  The  case 
being  appealable,  it  would  be  in  bad  taste  for  us  to  com- 
ment  upon  the  decision,  and  we  refrain  from  so  doing. 

The  conclusion  arrived  at  in  relation  to  the  stattls  of  Gull- 
ing, renders  it  unnecessary  to  consider  at  length  the  al- 
leged erroneous  rulings  of  the  court' conceiming  the  valid- 
ity of  the  votiBS  cast  by  Haydon,  proxy  for  Lee,  executor  of 
the  estate  of  Larcombe.  A^  to  the  corporation  and  other 
third  parties,  Lee  held'  the  legal  title  to  ten  shares,  and  the 
stock  issued  in  his  bame  was  held  by  him,  although  it  be- 
longed in  fact  to  the  estate  of  which  he  was  executor.  He 
was  a  stockholder,  and  being  such,  had  the  right  to  vote  in 
person  or  by  proxy.  The  errors  complained  of  touching 
the  validitv^  of  Smith's  votes  need  not,  therefore,  be  consid- 
ered.  As'  to  the  alleged  error  in  ruling  that  the  burden  of 
proof  was  upon  respondent,  it  is  sufficient  to  say  that,  if  it 
was  erroneous,  it  was,  under  the'  admissions,  without  in- 
jury. • 

We  have  considered  this  case  upon  the  facts  presented 
and  intimate  no  opinion  as  to  what  the  result  would  have 
been  if  Gulling,  the  father,  had  demanded  the  right  to  vote 
the  eight  shares  held  by,  and  in  the  name  of,  his  son. 

New  trial  denied. 

Belknap,  J.,  dissenting! 

In  order  to  have  been  eligible  to  the  directorship,  Gulling 
must  have  been  a  stockholder,  and  this  fact  should  have 
been  determinjed  by  the  same  rules  of  evidence  as  in  gen- 
eral govern  courts  in  the  determination  of  controverted 
questions  of  fact.  The  rule  of  evidence  upon  this  subject 
has  heen  changed  in  some  states  by  express  provision  of 
statute  pr  authorized  by-law  making  the  entries  in  the  trans- 
fer books  conclusive  evidence  of  the  right  of  a  person  to 
vote  the  shares  standing  therein  in  his  name  (as  was  the 
case  in  Soppin  y.  Buffum,  referred  to  in  the  opinion  of  the 
court),  but  when  this  express  authorisation  does  not  exist 
no  case  has  gone  farther  than  to  hold  the  entries  in  the 
transfer  books  prima  facie  evidence  of  ownership. 

Nor  do  r  think  the  statute  of  this  state  was  intended  to 
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ge  the  general  rule  of  evidence  upon  tlie  subject.  Sec- 
5  of  the  corporation  act' contains  a  provision  that  the 
ees  of  the  corporation  shall  be  "stockholders  in  the 
)any."  The  same  section  provides  that  "eadh  stock- 
■r  -*  »  ♦  ■  ahall  be  entitled  to'aS'Djany  votes  as  he 
le  may  Own  *  *  *  shares  of  stock,"  etc.,  and  sec- 
12'  provides  thit  tbb  pledger  erf  stock  may  nevertheless 
■sent  and  vote  hia  fftock  at  aM  corporate  meetings. 
e  provisions  indicate  an  intenlion  oil  the  part  of  the 
latur©  to  intrust  the  owiiers  of  the  stock'  of  the  corpor- 
n  witli  the  control  of  its  elections  and  its  general  man- 
lent,  in  accordance  with  a  principle  which  has  the  sanc- 
of  long  continued  usage,  and  which  h  so  firmly  en- 
,ed  into  the  law  of  corporations  that  it  may  be  said 
a  piirt  of  their  eohimon  law. 

;  the  absence  of  an  intention  on  the  part  of  the  legisla- 
te alter  or  define  the  moaning  of  the  word  "stock- 
?r,"  as  used  in  the  statute,  it  should  be  assumed  to  have 
used  in  its  universally  accepted  sense,  and  to  mean 
iwner  of  the  shares.  II',  tlierefore,  Gulling  did  not  own 
Jiares,  he  was  ineligible  to  the  directorship. 
le  i]iiestion  whether  one  in  whose  name  atoclt  stood  upon 
KJi  k«  of  the  corporation  was  from  that  fact  to  be  treated 
stockholder  for  the  purpose  of  voting  at  corporate  elec- 
,  arosf  in  Vermont,  under  a  statute  which,  among  other 
ers.  provided  that  "each  stockholder  shall  he  entitled 
nnmbef  6f  votes  proportional  to  the  number  of  shares 
h  may  have  been  held  "by  such  stockholder  at  least  three 
'hs  before  the  time  of  voting,"  etc.,  'and  which  further 
ided  that  no  sto<;kholder  residing  out  of  the  etata  should 
Qtitled  to  vote  at  corporate  meetings;  ■  The  facts  were 
a  citizen  of  another  state,  in  order  to  obtain  the  con- 
of  the  directory  of  a  banking  corporation  of  the  state  of 
Qont,  Caused  certificates  of  stock  of  Which'  MmBelf  was 
tue  owner,  to  "be  placed  in  the  names  of  citizens  of  the 
r  state,  friendly  to  his  plan,  and  who  voted  the  stock  so 
rferred  to  them'  in  accordance  with  -iis  wishes.  The 
t  held  that  the  vot^  so'ckst  should  hai'e  bctii  rejected, 
u?e  the  citizens  of  the 'state  of  Vermont  were  not  in  fact 
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.the  owners. pi  the  stock,  the  transfer  to  them  having  been 
made  simply  for  the  purpose  of  enabling  them  to  vote  upon 
it.    (State  V.  Hunton,  28  Vt.  594.) 

The  analogy  between  this  case  and  the  one  under  consid- 
■eration  appears  to  be  very  close.  In  both  cases  it  was 
claimed  that  the  transfer  wag  simply  colorable  and  for  the 
purpose  of  conferring  an  apparent  eligibility  to  the  posi- 
tions of  stockholder  and  director.  If  importance  is  to  be 
attachisd  to  th^  word  "held''  as  against  the  word  "owned," 
the  Vermont  statute  authorized  the  stockholder,  to  vote  the 
shares  held  by  him,  whilst  the.  statute  of  this  state  entitles 
hjm  to  vote  the  shares  owned  by  him. 

In  Ohio,,  when  the  charter  of  a  banking  corporation  pro- 
vided that  stockholders  only  should  be  elected  directors,  it 
was  held  that  the  transfer  of  shares  of  persons  for  the  pur- 
pose of  making  them  eligible  to  the  directorship,  who  had 
no  interest  in  the  stock,  neither  made  them  eligible  for  di- 
rectors nor  qualified  stockholders.  (Bartholomew  v.  Bentley, 
I  Ohio  St.  37).  The  same  principle  was  decided  in  the 
case  of  Vowell  v.  Thompson,  3  Cranch's  C.  C.  428,  where 
it  was  held  that  the  mortgagor  of  stock  in  an  insurance 
eompany,  who  had  transferred  his  stock  to  another  as  col- 
lateral security  for  a  debt,  was  entitled  to  vote  upon  the 
stock  at  an  election  of  directors,  he  being  considered  the 
owner  thereof,  and  the  court  compelled  the  mortgagee  to 
give  the  mortgagor  a  proxy  for  this  purpose.  To  Ae  same 
effect  is  Merchants'  Bank  v.  Coojc,  4  Pick.  405. 

In  New  York,  under  a  statute  providing  "in  all  cases 
where  the  right  of  voting  upon  any  share  or  shares  of  the 
stock  of  any  incorporated  company  of  this  state,  shall  be 
questioned,  it  shall  be  the  duty  of  the  inspectors  of  the 
election  to  require  the  transfer  books  of  said  company,  as 
evidence  of  stock  held  in  said  company,  and  all  such 
shares  as  may  appear  standing  thereon  in  the  name  of  any 
person  or  persons,  shall  be  voted  on  by  sodi  person  or  p^^ 
sons,  directly  by  themselres,  or  by  proxy,'*  opurts  have  al- 
lowed parties  to  go  behind  the  entries  in  the  transfer  books 
for  the  purpose  of  detenniniEg  the  ownership  of  share  for 
i;he  purpose  of  voting.     This  wa?|  the  ruling  in  Ex  pc^rte 
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nes,  5  Cow.  428,  and  also  in  the  Matter  of  the  Long 
xd  Railroad  Company,  19  Wend.  37.     In  the  latter  case 

Ixtrd  was  the  owner  of  a  large  number  of  shares  of 
c  of  the  company  bj  afisigmnent  from  individuals,  in 
34  name  the  shares  atood  upon  the  transfer  books.  He 
ied  to  the  company  to  have  the  stock  transferred  to 
3elf,  but  was  refused  for  the  reason  that  the  stock,  under 
r-law  of  the  company,  had  been  declared  forfeited  for 
payment  of  calls.  At  the  election  he  offered  to  vote 
shares  and  was  refueed.  If  his  vote  had  been  received 
?ould  have  changed  the  result  of  the  election.  The 
t,  being  of  opinion  that  the  by-law  waa  invalid  and  that 
I's  vote  was  improperly  rejected,  ordered  a  new  election, 
nd  in  a  late  case  the  supreme  court  of  New  York  held 

the  provision  of  the  statute  of  that  state  above  set 
\x  was  intended  to  be  conclusive  only  upon  the  inspect- 
of  election,  and  that  courts  had  the  power,  and  it  was 
r  duty,  to  go  back  of  the  entries  in  the  transfer  book 

inquire  into  the  rights  of  holders  of  disputed  shares  to 

upon  them.  In  that  case  the  shares  stood  upon  the 
sfer  books  in  the  name  of  one  to  whom  they  had  been 
getl.     The  judge  who  held  the  special  term  considered 

this  fact  precluded  all  inquiry  as  to  whether  the  trana- 
was  an  absolute  sale  or  a  mere  pledge,  but  the  general 
1  reversed  the  judgment,  saying:  "We  are  of  opinion 

the  special  term  erred  in  holding  that  it  bad  not  power 
luttTiiiine  the  question  whether  the  transfer  of  the 
es  was  a  sale,  or  a  pledge,  and  whether  the  appellant 

the  right  to  vote  upon  them,  notwithstanding  they 
d  upon  the  transfer  book  in  the  name  of  the  respond- 
"  {Strong  v.  Smith,,  15  Hun,  222.)  The  judgment  of 
general  term  was  subsequently  affirmed  by  the  court  of 
eals.     (SON.  T.  637.) 

he  corporation  act  of  this  state  was  adopted  from  the 
3  of  California,  and  before  its  adoption  had  received  a 
icial  construction  from  the  supreme  court  of  that  state, 
en  a  statute  has  received  a  judicial  construction,  and  is 
r wards  adopted  by  another  state,  the  construction  as 
I  as  the  terms  of  the  statute  will  be  deemed  adopted.     In 
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such  cases  it  is  presumed  that  the  legislature  intended  to 
adopt  the  received  construction;  different  language  would 
have  been  emploj-ed  had  the  intention  been  to  exclude  it. 

In  Allen  V,  Hill,  16  Cal.  114,  cei^tificates  of  stock  owned 
by  the  firm  of  Hill  &  Devane,  stood  in  the  name  of  Devane. 
After  Devane's  death,  the  question  arose  whether  the  sur- 
viving partner  or  tbe  administrator  had  the  right  to  vote 
the  shares.  The  estate  being  unsettled,  the  surviving  part- 
ner had  the  right  to  continue  in  possession  of  effects  of  the 
partnership  under  the  statute  of  that  state  regulating  the 
settlement  of  the  estates  of  deceased  persons,  but  the  ques- 
tion was  whether  his  right  to  vote  the  stock  Was  affected 
by  the  fact  that  it  stood  in  the  nAthe  of  Devane  alone.  Up- 
on this  point  the  court  said :  "We  tWnk  that  no  consequence 
is  to  be  attached  to  the  circumstance  that  a  portion  of  the 
stock  represented  by  Hill  stood  upon*  the  books  of  the  cor- 
poration in  the  name  of  Devane  alone.  This  was  prima  facie 
evidence  that  it  belonged  to  the  separate  estate  of  Derane, 
but  it  w^s  competent  for  the  defendants  to  show  that  it  was 
in  fact  the  property  of  the  partnership.  The  cases  cited 
from  New  York  proceed  entirely  upon  a  statute  of  that 
state,  and  thie  reasoning  in  some  of  these  cases  indicates 
very  clearly  that  in  the  absence  of  the  statute  the  conclusion 
would  have  been  different.  *  *  *  It  would  seem,  upon 
principle,  that  the  real  owner  of  stock  should  be  entitled  to 
represent  it  at  the  meetings  bf  the  corporation,  and  that 
the  mere  fact  that  he  does  not  appear  as  owTier  upon  the 
books  of  the  company  should  not  exclude  him  from  the 
privilege  of  doing  so." 

In  the  subsequent  case  of  Brewster  v.  Hartley,  37  Cal.  15, 
the  court  allowed  the  plaintiffs  to  go  behind  the  entries  in 
the  certificate  book  for  the  purpose  of  ascertaining  the  own- 
ership to  certain  shares,  and  upon  determining  that  the 
corporation  itself  was  the  real  o\vner  of  the  shares  which 
had  been  voted  by  a  trustee  iii  whose  name  they  stood, 
ordered  the  election  set  aside. 

Section  3397,  touching  tran?''ers  of  stock  and  providing 
that  no  trjansfer  shall  b^  valid,  except  between  the  parties 
thereto,  until  the  same  shall  liave  boen .  enter^  upon  the 
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s  of  the  corporation,  does  not  affect  tbe  question  pre- 
2<1  by  this  case-  A  similar  provision  is  containefl  in 
wcppuitixiq  statute  of,  Qther  states,  apd  is  ip^ended  for 
ptot*(*tioiiJof*  tne  iJorpOEation.  iailie  tnfofpouierrt'.of  it3 

for  assessments  or  other  debts.  Under  it  no  transfer, 
88  entered  upon  the  ,(}pinpany'8  books,  can  affect  its 
ts. 

he  legialeture  did,  HOf  in^pd  by,  diis,  clfuag  that  all 
sfers, "  except  as  benveen  '  transferrer'  iinil  transferee, 
lid  be  invalid  unless  entered  upon  the  books  of  the 
pany,  but  that  sugb  ^t^aOstftra.Bll^lild  hfj  valid  as  against 
whole  world  except  the  corporation  or  subsequent  pur- 
er in  good  faith  without  notice.     (Parrolt  v.  Byers,  40 

Qli;'Com.  Bank  of  Buffalo  V.  KoHnrjht,  22  Wend.  362; 
k  of  Utica  V.  Smalletj,  2  Cow.  778;  Gilbert  v.  Man- 
terlrpn  Co..  11  Wend.  628.)  .,■■-'■;■ 

he  reqiiirenient  of  sec.  340i,.'tTiat  the  trustees  shiill 
I  a  transfer  book  containing  tbe  names  of  the  stock- 
era,  which  shall  he  accessible  tp  stpckhcJdffs  and  ered- 
>,  was  contained  in  the  original;  corporation  act  oi  1S62, 
-hich  thepreaent  law  is  amendatorr.  T'ndpr  that  law  a 
'nial  liability  was  tmposeJ-  upon  sitockholders,  ajidtliis 
on   appears  to  have  been  intended   for  the   protection 

information  of  the  crrdifors  of  the  eorjioration  as  well 
lie  stockholders,  ,who  wore  liable  to  become  creditors  in 

of  corporate  insolvenoy.  This  section  now  contains 
only  express  requirement  relative  to  tbe  keeping  of  the 
"fer  book,  and  whatever  other  purpose  it  ipay  perform 
ears  no  relation  to  the  question  of  the  evidenoe  that 
I  be  received  to  establish  tfie  fact  whether  one  is  Or  ia 

a  stockholder. 

am  of  opinion  that  the  parol  evidence  touching  OuU- 
9  ownership  of  the  Shares  shoiild  not  have  been  with- 
vn  from  the  consideratipn  of  the  j-uiy,  aad,  therefore, 
ent  from  tbe  judgment  of  the  court.  "     " ' 
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[No.    987.] 

L.  B.  ABERNATHIE,  Appellant,  v.  CON.  VIRGINIA 

M.   CO.,  Respondent. 

COUPROMISfl     or     INTBEEST     IN     MINING     GSOnND AUTHOBITY      TO     MaKJE— 

AcQUXBSCBNd  IN. — Where  a  compromise  Is  made  between  sereral  persons 
aa  to  the  respective  Interests  which  each  shall  have  in  certain  miniDg 
ground,  W.,  one  of  said  parties,  being  represented  by  6.,  and  where  all 
the  parties  to  the  compromise,  including  W.,  for  a  period  of  fifteen  years, 
abided  by  its  terms  and  acted  upon  it,  and  conveyed  their  interests  in 
the  ground  in  accordance  therewith,  and  received  the  proceeds  thereof: 
Held,  that  these  circumstances.  In  connection  with  the  fact  that  the  de- 
fendant at  the  trial  maintained  the  validity  of  the  compromise  which  It 
alone,  as  the  successor  of  W.,  could  have  attacked,  rendered  the  ques- 
tion of  G.'s  authority  to  act  for  W.  Immaterial  to  the  plalntllTs  case. 
IBBM — How  Interests  of  Parties  may  be  Dibtebmixed — Instbuctiok.— 
The  court  Instructed  the  jury.  **To  support  the  statement  of  any  of  the 
witnesses,  you  can  consider  the  probability  of  bis  evidence  and  the  facts 
to  which  he  testifies,  and  any  facts. or  circumstances  detailed  which 
might  tend  to  corroborate  or  sustain  the  statement  of  any  witness;  and 
yon  may  also  take  into  consideration  any  description  or  calls  In  the  deeds 
introduced  in  evidence,  and  the  manner,  eondnct,  and  action  of  tlie  orig- 
inal owners  in  relation  to  the  ground,  .in  determining  the  question  whether 
or  not  the  plaintiff  and  his  associates  each  owned  more  than  one  fanndred 
feet  in  the  Bides  claim,"  etc. :  Heid,  upon  the  facts  of  this  case^  to  be 
correct 
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'  Book  Abmiskibia  jh  BTioB.fCD.— The  Sides  eompnn; 
WM  *a  uolncorpc rated  luaociaUon.  It  had  afficers,  Kept  a  record  at  lu 
meetingB,  and  ao  asaeasmeat  book  wblcb  coDlalned  a  list  of  all  the  Dwm- 
era  ol  tbe  BIdea  claim,  with  eaeli  oC  whom  wai  kept  as  xcouivt  ibevlDii 
Um  amount  of  aaaeeiment  levied  aod  the  p^rmenti  made.  TbU  book  was, 
at  all  times,  open  to  ioapecUoD.  and  do  obJcctloD  had  ever  been  made 
thereto.  The  court  Instructed  Ibo'jurj  that  If  they  belleted  ptalntllt 
bad  actual  knowledge  of  :ltB  ooDtcnta  tluj  could  tbeo  coojslder  the  cntclea 
mencltaed  as  admlaaloUa  (>C  the  extent  of  bis  owuershlp'  Held,  that  tbe 
Instruction  was  correct. 

lUTUTB    or    I.IllITATIOMa — POSBISSIOH    OF    THUNT    IN     COHIMIH WBB.1    AD. 

vchAb — Notice.— To  make  Ibe  poauNlan  ol  ova  tenant  Id  common  ad- 
verM  ■■  against  the  other*,'  It  is.  not  necessar;  that  ootlee  ibould  be 
Elven  of  the  adverse  Intent;  but  the  Intent  must  be  msnltesled  by  out- 
ran— Pi^iiKTirr  nvr  Tbnini^'  in  efavuoir.-^Tbe  SIdw  eompanj  did '  not 
enter  aa  lenaot  In  common  with  plalnllff:  but  as  owner  of  tbe  entlra 
claim.  It  QCTcr  acknowledged  plaintiff's  title,  bat  held  under  aa  avowed 
etaiin  to  the  whole  and  fn  exclusion  01  plalntIK:  ireM,  that  Ita  potaea- 
alon  was  adverse  to  plalBtUC.  f  ram  lt»  lncep(lDD. 

Appeal  from  tbe  Distriot  Court  of .  tie  J'iiet  Judicial 
Sietrict,  Storey  County.  ■ 

The  facte  sufficiently  appear  in  the  opinion.    . 

A.  C.  Ellis,  for  Appellant: 

I.  There  never  was  any  compromise  agreed  upon  between 
ilaintirf  or  Sides,  and  Gregory  acting  for  Winters.  Greg- 
iry  was  never  authorized  to  make  any  compromiee  vhat- 
■ver,  by  which  "Winters  was  to  alienate  or  acquire  any  min- 
ng  ground  on  the  CoUistoefc;  Gregory  should  bare  been 
iUthorized  in  writing  to  alienate  this  property,  or  if-  he 
eted  without  authority  in  writing,  his  acts  Ebould  have  been 
atified  by  WinterSj  either  directly,  or  in  some  way  acqui- 
scing,  accepting  the  fruits  of  the  transaction,  or  doing 
omething  which,  as  matter  of  law,  would  operate  as  a 
atification.  Of  all  this,  there  is  a  total  absence  of  lesti- 
aony. 

II.  The  instruction  of  the  court  relative  to  the  deeds 
nd  the  recitals  therein,  waS  error,  and  minted  the  jury. 
riie  testimony  wis  inadmissible,  and  incotnpetent  for  tht; 
lurpoees  for  which  it  was  adinitted.  As  a  contemporaneous 
ssertion  of  the  assumed  fact,  that  a  compromise  was  made 
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with  Gregory,  and  for  Winters,  it  was  as  inadmissible  as  if 
it  had  been  made  by  a  stranger  to  the  ground  and  to  the 
<5omnion  sowrce  of  title-     .     . 

III.  The  books  of  the  company  organized  to  develop  the 
ground,  were  inadmissible  in  evidence.  They  are  iti  no  re- 
spect a  declaration  or  admission  by  plaintiff  or  Sides,  that 
they  each  had' so  iriany'dr  such  a  number  of  feet  as,  added 
to  what  they  had  deeded. to  others,  would  niake  a  hundred 
f^et.  The  tdBtrUGtiion  touohing  this  subject  was  clearly 
error.  .  No  estoppel  is  set  up.  It  ean  not  be  shown  that 
any  grantor  of  defendants  would  have  been  deprived  of  anv 
feet  by  any  recognitittn  plaiiatiff  or  Sides  made  of  title  in 
Winters;  it  hj^s  hot  been  shown  that  any  one  ever  acted  on 
any  such  recognition.  .  Ifo  estoppel  can  arise  against  a  party 
not  fully  advised  or  acting  under  mistake. 

IV.  The  statute  of  limitation  does  not  apply  to  this  case. 
The  possession  ol'oite  tenant  in  common  is  the  possession 
of  all.    Actual  ouster  at  a  time  more  than  five  yeiirs  before 
the  commencement  of  the  action,  was  not  sho\vn.     The  pos- 
session of  the  defeirdants  and  gzia^tors  has.  beau  a  mere 
silent  possession.    No  acts  of  defendant  or  its  grantors  were 
shown,  other  than  mere  quiet  oecupanoy  of  portions  of  the 
claim.   •  There, i^  no. proof  that  oflScers  or  even  stockholders 
of.ilie  Sides  corporation,  ever  .declared  to  anybody,  much 
lees  plaintiff. OE  Sides,  that, such  corporation  claimed  and 
occupied  adyersely,  to,  plaintiff  or  Sides.     The  charge  of  the 
court  on  this  point  was,  error,  and  the  verdict  may  have 
been  on  limita.tipa  alone.     (Miller  v,  Myer,  46  Cal.  535; 
Coleman,  v,  Clements,  23  Id.  .245 ;  Owen  y.  Morton,  24  Id. 
373 ;  McChmg.  v.  Ross^  5  Wheat,  116 ;  Clymer  v.  Dmvkins,  3 
How.  674;  Abercromiie  v.  BaldUf'in,  15  Ala.  363;  Blaclceney 
V.  Ferguson,  20  Ark.  547;  Colhurn  y.  Mason,  25  Me.  434; 
Jackson  V.  TibbietfSi  9  Cow.  241 ;  Clapp  v.  Bromaglian,  Id. 
530;  Gray  v.  Givens,  Eiley  (S.  C),  41;  Bayley  v.  Tramnell, 
27  Tex.  3 IT;  Bucknmster  v.  ifeedham,  22  Vt..  617;  Holley 
v.Hawley,  39  Id.  525;.BucinKin  y.,Buckman,  30  Me.  494; 
Warfield  v.  LindeUj  30  Mo.  272 ;  Qhan^er  y.  Richer,  49  Vt. 
128;  Sqmres  v.  CUrhe,  17  Kap...84-  J?aZZ  v.  Palmer,  81  III. 
3^(j  y  Linker  Y^  BenaofiySl  N.  C,  160;  Brooks  y,  FowU,  14 
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H.  248;  WUson  v.  Watkms,  3  Pet.  HI;  Manchester  », 
'dridge,  3  Ind.  360;  Ruffners  v.  Lm-is,  1  Leigh  (Va.), 
;  Roberts  v.  Morgan.  30  Vt.  319.) 

.  J.Hillyer,  ioT  Eeepondent : 

,  The  court  did  not  err  in  inslnictiiig  the  jor;  relatlTe 
tie  deeds  offered  in  evidence.  The  inBtroction  permitted 
juiy  to  consider  only  the  descriptions  and  calls,  and  not 
recitaU  in  the  deeds.  The  calls  and  descriptions,  and 
fact  the  recitals  of  their  deeds,  were  unquestiMiably 
petent   evidence   to  contradict   tlie   testimony   of   Sidee 

Belcher,  All  the  deeds  of  the  co-locators  of  plaintiff* 
1  their  calls  and  deseriptions,  wfere  admissible  as  part  of 
res  geslce.  The  calls  and  descriptions  were  evidence, 
of  declarations,  bnt  of  acts.  The  controverted  point 
,  whether  the  compromise  had  been  made,  and  whether 
parties  htJd  under  that  coinpromiHe  or  otherwise.     Upon 

point  the  actions  and  conduct  of  the  parties  in  respect 
he  claim  were  not  only  competent,  bnt  the  best  evidence; 
'  making  of  a  deed  with  certain  calls  aod  definitions  was 
mich  an  act  as  work  upon  the  claim  or  the  payment  of 
assessment.  Ws  were  as  clearly  entitled  to  prove,  and 
jury  to  consider,  the  former  ae  the  latter. 
T.  The  assessment  book  of  the  Sides  association  was 
tissible  in  evidence.  Abemathie  was  a  member,  of  the 
ipany;  the  seci-etary  who  kept  the  books  was  his  agent. 

wasi  chnrgeable  with  knowledge  of  the  contente  of  the 
b,  whether  be  had  actual  knowledge  of  them  or  not 
jreenl.  Ev.,  sec.  i9S;  Allen  v.  Coit,  6  Hill,  318.)  At  the 
1  defendant  expressly  disclaimed  any  intention  to  prove 
rely  upon  an  estoppel.     The  piirpose  of  the'  testimony 

to  establish  the  main  fact  that  the  compromise  had 
1  made,  and  ownership  in  accordance  therewith.  It 
Lt  to  tlie  epQstence  and  extent  of  the  plainHiil's  title,, a^d 
in  the  least  to  hie  right  to  assert  any  title  which  he  in 
■  had.  .„■■■.,. 

11.  The  rnstructions  relative  to  the  statute  of  limitationB 
e  correct  :  If  the  occupation  of  the  Sides  company  was 
Wve^  then. the  intieatio^.to  hold  adversely ,  might  be  in- 
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dicated  by  acts  sufficiently  significant  and  notorious  to  charge 
the  plaintiff  with  notice  and  set  the  statute  in  motion^ 
whether  he  had  actual  notice  or  no.  (See  authorities  in  opin- 
ion.) 

IV.  But  there  is  another  view  which  disposes  of  this  sub- 
ject. There  was  nothing  in  the  relation  which  existed  be- 
tween the  Sides  company  and  the  plaintiff  and  his  grantor  in 
respect  to  the  interest  in  controversy,  which  required  any  dif 
ferent  character  of  evidence  to  establish  an  adverse  posses- 
sion that  is  required  between  strangers.  It  is  only  where 
a  person  derives  title  to  an  undivided  portion  of  the  prem- 
ises, or  in  some  similar  manner  admits  the  ownership  of 
others  as  co-tenants  with  him,  that  the  rule  distinguishing 
the  character  of  acts  necessary  to  constitute  adverse  posses* 
sion  has  any  operation.  But  the  reason,  and  with  it  the 
rule,  ceases  where  one  enters  and  takes  exclusive  posses- 
sion under  a  conveyance  to  him  of  a  title  to  the  entire 
premises.  Under  these  circumstances  he  sustains  no  fidu- 
ciary relation  to  others  claiming  adversely  to  him  either  the 
whole  or  some  undivided  interest.  The  Sides  company  was 
the  purchaser  of  the  entire  claim  of  five  hundred  feet.  It 
derived  its  title  from  persons  who,  at  the  time  of  its  pur- 
chase, professed  to  own  and  possess  the  whole  five  hundred 
feet.  The  conveyances  from  its  grantors  were,  at  the  time 
of  its  purchase,  placed  on  record.  These  recorded  convey- 
ances were  of  themselves  notice  to  the  plaintiff  and  his  asso- 
ciates that  the  entry  and  possession  of  the  corporation  were 
adverse  to  any  title  which  they  then  had  or  claimed.  (See 
authorities  in  opinion.) 

r 

By  the  Court,  Belknap,  J. : 

The  plaintiff  having  filed  his  protest  in  the  United  State* 
Land  Office  against  the  issuance  of  a  patent  by  the  govern- 
ment to  the  defendant  for  the  mining  ground  described  in 
the  ccHnplaint,  thereafter  brought  this  action  to  determine 
the  right  of  possession  thereto,  in  compliance  with  the  re- 
quirements of  the  mining  laws  of  congress.  A  trial  in  the 
district  court  resulted  in  a  verdict  for  the  defendant,  and 
from  the  judgment  thereupon  entered  and  an  ord^  denying 
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otion  for  a  new  trial  plaintiff  has  appealed.  The  errorti 
^ed  will  be  oMisidered  in  tbe  order  in  which  they  have 
I  presented, 

ppellant,  in  tbe  first  place,  insists  that  the  evidence  is 
fficient  to  justify  the  verdict.  To  reach  an  understand- 
of  this  point  it  is  necessary  that  aome  of  the  facts  do- 
ped at  tbe  trial  should  be  stated. 

he  action  involves  the  right  of  possession  to  an  un- 
ded  fifty  feet  of  the  south  five  hundred  feet  of  the 
solidated  Vii^nia  mine  <»i  the  Comstock  lode.  This 
htmdred  feet  was  located  by  Sides,  Baldwin,  Belcher, 
plaintiff  in  the  month  of  June,  1859,  and  was  known  as 
Sides  ground  or  claim.  Plaintiff's  theory  is,  that  tbia 
n  originally  embraced  eight  hundred  feet;  that  after  its 
don  a  fear  equated  among  its  owners  that  at  a  threatened 
ting  of  the  miners  of  the  district  its  length  would  be 
iced  to  five  hundred  feet,  and  in  order  to  frustrate  such 
m  and  prevent  the  excess  over  five  hundred  feet  from 
ming  subject  to  occupation  by  strangers,  they  conveyed 
some  of  their  friends,  and  the  claim  thus  segregated  was 
safter  known  as  the  Best  and  Belcher  claim;  that  <he 
reata  of  plaintiff  and  of  his  co-locators  thereby  became 
ced  to  one  hondred  and  twenty-five  feet  each,  and  that 
J  several  interests  have  been  reduced  by  conveyances  to 
ity-five  feet  each,  which  amount  of  ground  they  now 
.  excepting  Sides,  who  sold  his  twenty-five  feet  to  plain- 
grantor  shortly  before  the  commencement  of  this  ae- 

be  defendant  contends  tihat  during  the  month  of  June, 
I,  John  D.  Winters  claimed  to  own  three  hundred  feet 
he  ground  embraced  in  the  Sides  locaticm,  and  that 
ling  such  adverse  claim  Winters  sold  an  undivided  half 
is  interest  to  one  James  O.  Gregory.  Thereupon  Greg- 
proceeded  to  tbe  premises  for  the  purpose  of  represent- 
his  own  and  Winters'  interest.  Shortly  afterwards  the 
icting  claims  were  compromised  by  plaintiff  and  his 
natea  aj^%eing  with  Gregory,  for  himself  and  Winters, 
the  ground  should  be  divided  into  five  interests,  of  one 
Ired  feet  each;  that  plaintiff  and  his  associates  should 
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each  be  entitled  to  an  undivided  one  hundred  feet,  and  that 
the  remaining  undivided  one  hundred  feet,  sboudd  be  owned 
by  Gregory  and  Winters.  Defendant  concedes  the  fact  of 
the  segregation  of  the  Best  and  Belcher  ground,  as  claimed 
by  plaintiff. 

The  particulars  in  which  the  evidence  is  alleged  to  be  in- 
sufficient is,  that  it  nowhere  appears  that  Gregory  had  au- 
thority from  Winters  to  adjust  the  differences  mentioned. 
If  this  compromise  was  madcj  and  from  the  Terdict  we  must 
f  assume  that  it  was,  it  matters  not  to  plaintiff  whether  Greg^ 

6ry  was  or  was  not  authorized  to  make  it.  .  From  the  vear 
1859  until  the  year  1875,  the  locators  of  the  Sides  ground 
abideid  by  the  terms  of  the  settlemeoat  made;  under  it  the 
plaintiff  and  Sides,  as  well  as  Baldwin  and  Belcher,  re- 
ceived without  molestation  the  one  hundred  feet  to  which 
each  was  entitled,  and  severally  made  conveyances  down  to 
March,  1803,  by  which  each  of  them  alieiiated,  in  the  ag- 
gregate, the  significant  interest  of  .one  huadred  feet,  U> 
which  he  was  entitled  under  the  •compromise.  '   -■ 

Uj)wards  of  fifteen  years  hag- elapsed  since  each  received 
the  proceeds  of  such  sales,  and  'no^one  of  them  has  ever 
been  interrupted  in  the  enjoyment  thereof. ..  Neither  they 
nor  tlieir  grantees  have  ever  been  molested  in  the  posses- 
sion of  the  respective  interests  received  under  the  tOTms  of 
the  compromise,  and  in  the  yealr  1865  Winters  conveyed  to 
plaintiff's  grantee  whatever  interest  he  then  had  in  the  Sides 
ground.  These  circumstances,  connecteid  with  the  further 
fact  that  the  defendant  at  the  trial  maintained  the  validity 
of  the  compromise  which  it'jJone,  as  the  suoeessor  in  in- 
terest of  Winters,  could  have  attacked,- rendered  the  ques- 
tion of  Gregory's  authority  •immate»rial  to*  the  plaintiff's  case. 

The  second  assignment  of  error  consists  in  giving  of 
an  instruction  to  the  juiy  containing  in  part  the  following 
language :  "To  support  the  statement  of  any  of  the  wit- 
nesses you  can  consider  the  probability  <h.  his  ei'idence  and 
the  facts  to  which  he  testifies;  and  any  fa<^ts  or  circum- 
stances detailed  which  might  t^nd  to  corroborlite  or  sustain 
the  statement  of  any  witness ;  and  you  may  also  take  into 
consideration  any  descriptionj  or  caJIs  in  the  deeds  intro- 
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;e<i  in  e^ideflce,  And  the  nlMner,  ecaiflTict,  and  action  of 
original  owners  in  reUtJon  to  the  ground,  in  determin- 
the  question  wllithef'  dr  not  tbe  plaintiff  and  liia  asso- 
tes  each  owned  more  t^an  one  hmidred  ieetiin  theSides 
im,"  'etc  ■     .'■■■;■■  X  ■',   ■     ,,■.,.., 

it  the  trial  the  defendant' introduced^in-eviddnce  the  con- 
anccs  of  the'  prfipeity  mado'tj  the-' locators.  These 
ds'  showed  thrit' Belcher,  -after  having- conweyed  fifty  feet 
Gregory, '  made  a  f urtliet  coin-eyonee  of  fifty  .  feet  ■  to 
ikelton,  in  which- he  recited  the  fact  tiat  the  gronnd  oon-, 
ed  ettbraced  Ms  entire  intercet  in  the- rSides  claim-  A 
■ilar  recital  is  contained- in- the- deed  at  Sideii'to- A^.E. 
ad  for  one  hundred  feet.  ■  The  objection  ie  to;  the  effect 
t  ijeitlier  thfcse  reoifal-3' nor  any  rieeds,  gave  those  niftde 
plaintiff  or  Sides,  eoiild  have  fttfeoled  plaintiff's  (interest, 
I  should  not,  'therefore','  'have-  been-oMiaidered  :by.  the  'juTy. 
396  de^'ds  were  not  6ffeVed- in  evidetioc  foi  the  ' purpose 
estopping  the  p)ainti-ff  in' ths  ^assertion  of  bis  claim;- b«t 
the  purpose  of  ^at&M-ehing  deferidant's'itheory  ,of  the 
iprouiisp  and  the  ittlereets  'takeB^by.'efiih  of  the  locators 
ier  it.  With  this  etaracterofWMdence  defendant  piroved 
t  each  (rf  the  Jocaltow-coiiVeyed-  dn^  'hniiflisd'ferit'and.  no 
re  of  the  SideB  grdilnd. '  Tiitfi-'cerJainty-'wiB  competent 
ience  6f  the  ext,ent'  oif  Ihe  owiftrship  cifi  the-several.  lo- 
ws, and  tended  to^  dleptove  plaintiff's -lieOTy  that  they 
jrally  owned  one  hundredf.  and  tnrenty^ve' feat. 
n  this  view  the  attention  of  the  jury  was  properly  direct- 
in  the  qiKrted  iMtructicQi  1o*  the  otlleapd  descriptions, 
:  not  to  th'e  recitah  ill  the»AeEd8.  I'TBcBeirecitals  .were, 
■erer,  Admissible  for  the  pm-poae -of  »ebuttiBg  itiie  loati- 
ly  of  Sides,  and  Belcher, 'ekch  ot  whomhftd  awom  that 
original  interests  of  the  location  -was  one  hundred  arid 
nty-fire  feet,  ancT 'iof  one  hundred 'feet,'  a!*-'claimed-by 
mdarit;  and,  although 'no  estoppel  VfiS  claimed,  the  ve- 
1  in  Sides'  deed  was  conclusive  against  plaintifFs  claim 
he  tv.Tiity-five  feet  obtained' through  hiib. 
he  third  exception  consists  in  the  adtaissiori  in  evideniie 
■lie  of  the  bijoks  of  the  Sides  company."    The  Sides  com- 
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pany  was  an  umncorporated  association,  c(Hnposed  of  the 
owners  of  the  claim,  and  organized  for  the  purpose  of  pro- 
viding means  for  its  development.     It  had  officers,  kept  a 
record  of  its  meetings,  and  a  book  called  the  assessment 
book.     This  book  has  not  been  made  a  part  of  the  record, 
but  is  said  by  counsel  to  have  contained  ^^a  list  of  all  the 
owners  of  the  Sides  claim,  with  each  of  whom  was  kept, 
upon  a  separate  page,  an  aecount  showing  the  amount  per 
foot  of  each  assessment  levied,  the  number  of  feet  assessed 
.   to  such  owner,  the  total  amount  of  the  assessments,  and 
the  payments  made  by  him."     It  was  shown  that  the  per- 
sons claiming  to  be  the  owners  of  the  Sides  ground  paid 
their  respective  assessments  under  this  system.     That  there 
never   was   any   controversy   concerning  the   proportionate 
amount  which  each  member  of  the  association  was  required 
to  pay,  and  .that  assessments  were  collected  on  five  hundred 
feet,  the  full  number  of  feet  in  the  claim.     That  plaintiff 
and  those  to  whom  he  had  conveyed,  paid  on  one  hundred 
feet  and  no  more;,  that  those  deriving  title  from  Sides  paid 
on  one  hundred^feet,  and  no  more,  and  that  Belcher  and  Bald- 
win,  and  those  repres«;iting  each  of  their  interest,  paid 
on  a  like  number  of  feet,  and  that  Gregory  and  Winters 
und  their  grantees,  did  the  same.    In  this  npiauner  the  claim 
was  worked  for   two  years,   fmd   between   forty   thousand 
dollars    and    sixty    thousand   dollars   expended    without  a 
suggestion  of  any  inaccuracy  or  error  in  the   assessment 
book. 

It  was  also  provejot  that  this  book  was  at  all  times  open  to 
the  inspection  of  the  members  of  the  company  at  its  office. 
In  submitting  the  book  to  the  consideration  of  the  jury 
they  were  instructed  that  if  they  believed  plaintiff  had  ac- 
tual knowledge  of  its  contents  they  could  then  consider  the 
entries  mentioned  as  admissions  of  the  extent  of  his  owner- 
ship. The  objection  was  directed  to  the  point  that  plaintiff 
could  not  be  bound,  by  the  entries,  unless  he  had  actual 
knowledge  of  them  at  the  time.  This  objection  is  disposed 
of  by  the  terms  of  the  instructions. 

The  remaining  objection  arises  upon  instructions  touch- 
ing the  application  of  the  statute  of  imitations  to  the  facta 
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is  case.  In  the  year  1863  an  incorporaticm  was  created 
r  the  laws  of  this  state,  called  the  Sides  Silver  Mining 
lany.  In  the  month  of  April  of  that  year  this  incorpo- 
n  entered  into  the  e^clu^ive  possee^ion  of  the  Sides 
ad,  claiming  to  be  the  owner  oi  the  entire  claim  under 
ed  from  those  who  professed  to  own  it,  and  continued 
possession  and  claim  openly  and  notoriously  until  somd 
in  the  month  of  May,  18$8,  when  it  conveyed  the  prop- 
to  the  defendant  This  adverse  poasession  of  the  Sides 
r  mining  company,  as  well  as  that  of  its  preideoessoFa  in 
est,  is  pleaded  in  bar  of  plaintiff's  recovery, 
■om  the  fact  that  both  parties  claim  title  from  ti  corn- 
source,  plaintiff  contends  that  the  evidence  of  ouster 
insufficient  to  set  the  statute  in  motion,  in  this,  that  no 
e  of  an  intention  to  hold  adversely  was  given  bim.  In 
,  where  the  relation  of  tenancy  in  comnjon  exists,  the 
tsive  possession  of  one  tenant  in  common  is  not  neces- 
Y  inconsistent  with  the  continuance  o£  this  relation, 
the  commencement  of  an  adverse  possession  must  be 
uivocally  manifested.  It  is  not  necessary,  however,  iu 
r  to  set  the  statute  in  motion  in  favor  of  one  tenant  in 
Qon  against  his  co-tenant,  that  actual  notice  of  an  in- 
on  to  hold  adversely  should  be  given.  "To  make  a 
»sion  of  tenant  in  common  adverse  a^  against  the 
■,"  says  Angell  in  his  treatise  on  the  limitation  of.ac- 
.,  "it  is  not  necessary  that  notice  should  be  given  of 
adverse  intent;  but  the  intent  must  be  manifested  by 
ard  acts  of  an  unequivocal  kind."  (Sec.  429;  Ilum- 
V.  Trinity  Church,  24  Wend.  5&7 ;  Lodge  v.  Paiierson,  S 
ts,  74 ;  Owen  v.  Morton,  24  Cal,  373 ;  Weiamger  v.  Mur- 
2  Head  (Tenn.),  674;  Culler  v.  Motzer,  IS  S.  &  R. 
Bradslreet  v.  Huntington,  5  Pet  440;  2  Green|.  on 
sec.  557.) 

The  uncontradicted  testimony  iu  this  case,  havi&wi, 
e  that  the  Sides  corporation  did  not  enter  as  tenant  in 
non  with  the  plaintiff,  but  as  owner  of  the  entire  min- 
^laim.  It  at  no  time  acknowledged  plaintiff's  title,  but 
under  an  avowed  claim  to  the  whole^  ,and  especially 
icIusioQ  of  him  and  those  under  whon^  he  claims,  claim- 
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ikg  the  rdetitfcal  ground  in  controversy  through  conveyance 
from  Winters  and  Gregory.  Not  claiming  an  undivided 
portion  of  the  pifemises,  nor  admitting  ownership  in  any 
wise  in  plaintiff  or  Sides;,  it  cian  not  be  maintained  thiit  such 
possession  was  in  support  of  the  title  clainied  by  plaintiff. 
Under  the  citcumstances  it  was  aidverse  from  its  inception. 
This  principle  was  enforced  under  analogous  facts  by  Judge 
Story  in  the  case  ijiPrescdtt  y.  Nevers,  .4  Mason,  326.  In 
that  case  the  defendant  claiming  the  whole'  estate  entered 
under  a  deed  purporting  to  convey  all  of  it  to  him,  although 
his  title  was  good  only  to  an  undivided  fourth  interest  in 
common  with  others.  It  was  then  said-:  ^^ut  he  (de- 
fendant) made  an  actualentry  into  the  whole,  claiming  the 
entiirety,  in  fee  aiid  of  right.  His  acts  of  ownership  were 
fiuch  as  amounted  to  a  disseisin  of  the  co-tenants;  for  he 
entered  as  sole  owner;  his  possession  was  openly  and  no- 
toriously adverse  to  them  \  and  his  acts  went  to  a  waste 
of  the  estate-  knd  their  utter  disseisin.  I  take  the  principle 
of  law'  to  be  clear,  that  where  a  person  enters  into  land 
under  a  claim*  of  title  thiereto  by  a  recorded  deed,  his  entry 
and  possession  are  referred,  to  such  title;  and  that  he  is 
deemed  to  have  a  seifein  of  the  land  co-extehsive  with  the 
boundaries' stated  in  his  deed,  where  there  is  no  open  ad- 
verse possession . of  any  part' of  the  land  so  described,  in 
any  other  person;*'     '       ' 

The  doctrine  is  discussed  in  Parker  v.  Proprietors  etc.,  3 
Met  (Mass.)  100;  In  that  case  defendants  acquired  title 
through  one  Tyler,  \^hdse  title  was  valid  to  an  undivided 
portion  of  the  estate  only.  The  court  said :  '^It  does  not 
Appear  that  Tyler'  had  notice  or  knowledge  of  the  defect  in 
his  title.  But  whether  he  had  such  knowledge  or  not,  it  is 
very  clear  that  he  was  in  possession,  claiming  the  entire 
title,  and  this  undoubtedly  was  an  adverse  possession,  which, 
being  open  and  notorious,  amounts  to  a  disseisin.  To  con- 
stitute a  disseisin,  it  is  not  necessary,  at  the  present  day,  to 
prove  the  forcible  expulsion  of  the  owner,  nor  is  it  neces- 
sary for  a  tenant  in  common  to  prove  an  actual  ouster  of 
the  co-tenant  If  he  enters,  claiming  the  wliole  estate,  the 
■entry  is  adverse  to  ttie  other  tenants.     The  intention  so 
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Jd  the  estate  must'be  -manifest,  as  it  is  in  the  present 
and  the  open  and  notorious  possession  of  Tyler  was 
ructive  notice  oi  a  claim  adverse  to  those  heirs  of 
•s,  who  had  not  conveyed  their  title.  If  they  had  no- 
oy  the  deeds  to  Hale,  and  by  him  to  Tyler  {which  were 
recorded),  they  must  have  known  that  the  latter  never 
■ed  as  tenant  in  common,  but  that  he  entered  as  pur- 
;r  of  the  entire  estate." 

le  same  principle  was  announced  in  Bogardus  v.  Trinity 
'ch,  4  Paige  Ch.  178,  as  ia  thus  epitomized  by  the  re- 
;r:  ""Where  one  of.^flyerAl  tenants  in  common  .copveya 
mtire  premises  held  in  common,  and  the  grantee  enters 
possession  under  the  conveyance^,  claiming  title  to  the 
e  premises,  such.poaaesaion  is  adverse  to  the  co-tedants 
le  grantor,  and  at  the  expiration  of  the  period  of  lim- 
jn,  their  right. will  be  barred.  See  also  Glymer's  Leasea 
awkins,  3  How.  674;  Jackson  v.  Smith,  13  J(dux3.  107; 
'rombois  v.  Jachson,  8  Cow.  589 ;  KUtredge  v.  Leche  and 
lis,  17  Pick.  246. 
M  judgment  and  cnder  are  ^rmed. . 


JKEY  &  SMITH,  Eestosdehts,  v.  S.  0.  WELLS, 
Appkllaht.  . , 

Hue's  LiiN^lTBUs  OF  AccouMT.^t  Is  Dot  cHentlat  to  the  valldlt; 

f  I  mecbialc'a  lleo  to  eptcltj  th«  lt«tas  of  tbe  accouDt,     It  ti  sutBdeat 

a  act  larth  a  itatement  ot  tbe  demand  Bbawlns  Its  natora  and  cbaracter 

nd  tbe  am  ODD  t  due  or  owing  tbeceon. 

— Stateuint  or  Tebms. — It   (here   are  no  iirecla]   terma,  time,   or  con- 

ItloDS  given   Id  tb*  contract,  uone  need  be  stated  In  tbe  llan. 

nmt  fOK  NoM-JOiNunt  or  Fi.Knsa,  rrc. — How  Wairxn. — A  itartr  In- 

erposlng  a  demnmr  and  reljlns  upon  bd;  iettet*  in  tb*  complaint  aa 

D  non-Joinder  of  parties,  or  uncertainty,  most  let  Qnat  Jadginent  be  en- 

ered  ofian  bla  dcmaner.    If  be  anawera  after  bla  demurrer  li  overruled. 

«  walTes  bis  rlcht  to  relr  opixi  Ua  demurrer. 

.'UF^IONa WHIU     BECOBD     doss     hot     CONTlt:*     ALL     THE     EVIDBNCB. 

There  the  record  on  appeal  does  oot  puri>Qrt  to  contain  all  of  the  ctI- 
lancp.  this  court'  ntU  presume  that  there  Til  erldence  aaneleDt  to  ID*- 
Bin  the  coBcloalona  aid  ludgsMnt  ot '  t)M  eoart.   - 
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ing  all  just  credits  and  olftets,  with  the  name  of  the 
T  *  *  *  and  also  tbe  name  of  the  person  by  whom 
as  employed  or  to  whom  he  fumiahed  the  material,  with 
temeot  of  the  terms,  time  given,  and  conditions  of  his 
'act,  and  also  a  description  of  the  property  to  be  charged 

the    lien,    sufficient   for    identification,    which    claim 

be  verified  by  the  oath  of  himBelf  or  of  some  other 
in." 

It  is  claimed  by  appellant  that  the  plaintiffs'  pretended 
does  not  conform  to  tbe  provisions  of  this  section,  and 
crefore,  invalid. 

le  portion  of  the  lien  to  which  tbe  objections  are  urged 
1  as  follows : 

'hat  it  is  our  desire  to  arail  ourselves  of  the  benefits 
e  act,  »  »  •  and  that  it  is  our  intention  to  claim 
1  upon  the  premises  foresaid  and  hereinafter  described, 
to  claim  and  to  hold  such  lien,  not  only  on  said  build- 
jr  superstructure  so  erected,   but  also  upon  the  land 

which  the  same  is  erected;  •  *  *  that  G.  K. 
ster  is  the  person  by  whom  we  were  employed  to 
sh  the  said  materials  for  the  construction  of  said  build- 
and  to  whom,  at  hia  special  instance  and  request,  we- 
fumish  said  materid,  the  said  Q.  K.  HoUister  being 
;ed  as  contractor  to  construct  said  building  for  the  said 
.  WcUs,  who  was  and  is  the  owner  thereof,  and  also 
and  and  premises  whereon  the  same  is  situated;  that 
>llowing  is  a  correct  and  true  statement  of  our  demand 
'hich  we  claim  said  lien,  viz.,  mateiial,  to  wit:  lumber, 
>,  sash,  blinds,  moldings,  casings,  and  mill  work,  for 
building,  to  the  amount  and  value  of  five  hundred  and 
'■six  dollars  and  twenty-seven  cents,  after  deducting  all 
s  and  credits,  which  said  lumber  and  material  was 
shed  by  us  to  said  Q.  K.  Ziollister,  to  be  used,  and  was, 
ct,  used  in  the  construction  of  the  said:  building  here- 
;r  described ;  that  no  part  of  said  account  has  been 

and  the  said  sum  of  five  hundred  and  thirty  dolbrs 
wenty-seven  conts  is  now  wholly  due  and  unpaid ;  that 
aid  lumber  and  material  was  commenced  by  us  to  be 
shed   upon  tlie   twenty-eighth   day  of   October,   1879^ 

Nbt,    Vol.  IVL— 18. 
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ae  of  lien."  But  if  there  aie  no  speoial  terms,  time,  or 
itions  given  none  can  be  stated,  and  in  the'absence  of 
such  specification,  or  proofs  to  the  cantpary,  the  law 
d  presume   that  none  existed,  and   that  the  materials 

to  bepaidfot  on  delivery.  The  eeveial  objecljonB  to 
'aK^ity  of  the  lien'  are  untenable. 

It  follows  from  the  views  already  expressed  that  the 
>laiat  states  facts  sufficient  to  constitute  a  cause  of  ae- 

and  that  the  demurrer  interposed  upon  that  ground 
properly  overruled. 

The  questions  whether  the  court  atred  in.  overruling 
idant's  demtirrer  upon  the  groand  of  non-joinder  of 
es  defendants,  or  of  ambiguity  and  uncertainty  as  to 
;ime  when  the  building  was  completed,  can  not  be  con- 
■ed  upon  this  appeal,  for  the  reason  that  the  defendant 
aot  rest  upon  his  demurrer  and  allow  judgment  to  be 
■ed-  against  him  thereon.  After  his  demurrer  Was  over- 
1  he  filed  an  answer  raising  issues  of  fact,  and  thereby 
ed  his  right  to  reply  upon  hie  demurrer  upon  issues  of 
The  general  rule  seems  to  be  well  settled,  as  stated 
•liss  in  his  work  on  code  pleading,  that  *'i£  the  demur- 
wishes  to  take  advantage  of  any  supposed  error  in  over- 
ig  the  demurrer,  he  must  let  final  judgment  be  entered 

it ;  for,  if  he  shall  answer,  after  aucb  ruling,  he  waives 
abjection  to  it,  except  for  the  two  radical  defects.  (Sec. 
)  (De  Boom  v.  Priestly,  1  Cal.  206 ;  Pierce  v.  Mintum, 
10 ;  Brooks  v.  Miriiitm,  Id.  481 ;  Pickering  v,  Miasia^p- 
.  N.  T.  Co.,  47  Mo.  459,  460;  Tovmship  Board  of  Edu- 
n  y.  Hackman,,  48  Id.  246;  i^oZine  Co.  v.  Sappt^f^i'"  ■ 
A.  457;  Mitchell  v.  McCahe,  10  Ohio,  409;  Pact  v. 
ing,  1  Denio,  222;  Jones  v.  Thompson,  6  HilL  621; 
le  V.  PoH>e8,  11  Barb.  589;  FisheT  v.  SchoUe.  30  Iowa, 

Coit  7.  Waples.  1  Minn.  140;  Hill  v.  Wright.  28  Ark. 
) 

The  qnestion  whether  the  evidrace  is  saffieieut  to  show 
the  lien  was  filed  within  (hirly  days  after  the  comple- 
of  the  building  must  he  coniiidered  as  settled  by  tito 
ngB  of  the  court  to  that  etEect,  because  the  record  doe^ 
purport  tQ  fnata^Ti  all  the  evidence.  But  it  is  argued 
the  additional  findings  ahow  the  facta  upon  which  the 
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of  the  court  to  determine,  and  inasmuch  as  the  record 
1  not  contain  all  the  evidence,  we  must  presume  it  was 
cient  to  euBtain  the  conclusions  and  judgment  of  the 
■t. 

,  This  brings  us  to  a  consideration  of  the  last  question 
ented  by  this  appeal.  Did  the  court  err  in  hearing  and 
ding  this  case  without  proof  that  notice  had  been  given 
tiier  lien  claimants,  as  provided  in  section  15!    If  there 

been  any  showing  that  there  were  other  lien  olaimanta, 
think  it  would  bare  been  the  duty  of  the  conrt  to  h&vn 
pelled  the  plaintiffs  to  give  the  notice  required  by  law 
re  proceeding  to  hear  the  case.     The  law  conteniplntes 

all  the  lien  claimants  shall  be  brought  in,  and  their 
ts,  as  well  as  those  of  the  plaintiffs  and  defendant,  shall 
:eard  and  determined  in  one  action.  {Elliott  v.  Ivers,  S 
.  290.)     But  in  the  present  case  there  is  no  showing 

there  were  any  other  liens,  and  we  must  presume  there 
;  none.     If  so,  the  defendant  could  not  have  been  pre- 
ced  and  is  not  entitled  to  a  new  trial, 
he  judgment  of  the  district  court  is  affirmed. 


[No.    1.M1.] 

r.  BUNTING  AKD  M.  HARRISON,  Rbspotiuewts,  v. 
HE  CENTRAL  PACIEIC  RAILROAD  COMPANY, 

PPELLAtfT. 

ICBNCB    OF     BlILIOlC    OOHPIHT — NvlATITI     IKD    POBITm    nWFlUOHT 

:o:irLiCT  Of  CTiDKica. — Upon  tha  qneatloa  wkatka  daCtDdtat  rung 
u  bell  or  blew  lU  wblatle  tliere  were  ktctkI  wltDMMa,  upon  the  pen 
)f  pl&lntlffi,  wbo  teitlfled  that  the;  were  la  >  poMtlon  wbere  ther  could 
lave  heard  the  ilgual*  had  the;  be«n  slven.  and  that  tlw  sliiiali  wera 
lot  8lT«n :  '  Bald,  (hat  tills  awatin  twtlmonr  nlaed  a  conflict  of  a*l- 
lence  againit  the  afflrmatlve  teatlmoof  of  detendaat'l  wttneues.  that 
he  betl  wai  rung  and  the  whistle  blown, 

■iBOTOBi  NaaLioiNca — latnoenaK. — The  court  tattiaetad  Che  imrr 
iMt  U  thar  btllerad  bom  tlie  aiide^M  "that  the  engtoeer  who  waa 
irlTtnr  tba  upren  train  an  the  morning  of  June  12,  18TT,  bad  an  Op- 
■irtimltf  to  aee  Buatlng'a  team  on  the  main  track,  and  could  bars  atopped 
ila  train  with  aafat;  to  the  sama,  ahd  to  the  pwiengw  and  nllnad  as' 
ilarata  on  aame  In  hla  Uian  altuaUon,  .and  coutd.  prvdantly  hara  avaldad 
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collision  with  his  team,  Ills  failure  so  t^  aU^  amount^  to  negligeoc*?.  aud 
renders  the  defendant  liable  for  damages,  and  such  liability  attaches  even 
though  the  plaintiffs  contributed  to  the  injury  by  their  own  careles>Lebs 
or  negligence:^'  H€ld,  that,  although  this  Instruction  is  carelessly  dratv-n, 
the  principle  of  law  embodied  therein  is  not  erroneous.  (Belknap,  J., 
dissenting.) 
Idem — Applicability  of  Instruction— ^Junx  i^ot  Misled. — Upon  a  review 
of  the  testimony  ancl  of  the  serferal  initrikctions  given  by  the  court 
upoii  the  qi^edtlon  of  negligence:  Heidi  that  ^lere  was  some  evidence  to 
which  the  instruction  iplght  apply,  and  that  the  Jury  could  not  have 
been  misled,  by  the  giving  of  this  Instruction,  to  the  prejudice  of  the 
iSefendant,  aA  to  tbe  law  of  the  c«lse.     (Belkk^ap,  J.,  dissenting.) 

CONFUIGT  ,  OP      EVV)KNCA-^WHBTH£|i      PUU^ITU'^S      Cpti.0      HAYK    '  SliiN      THB 

Tkain. — Vpon  a  review  of  the  testimony,  in  response  to  petition  for  re- 
nearing:  Bcldt  tha^  there  was  a  contlict  of  testimony  as  to  whether 
tb^  plaintiffs  ihlght  hive  s^n  the  train  of  the  Hlefendant  had  they  looked, 
and  might  hard  heard  the^tr^in  of  the  d^endant  had  thej^  listened. 
Idem — Reaboxahle  Care. — The  question  for  the  Jury  and  court  to  decide  wa« 
n6t  "whcthor  XIiq  plaintiffs  might  have  seen  the  train  of  the  defend- 
abt?ia((  they*  looked"  at^om^  particular  point,  hut  whether*  under  all  the 
facts  no^  circunu^fhnces  testified  to  }n  t^is  case,  tlxey  made  reasoD.ibIe 
efforts  to  see  find  hear  the  approaching  train,  and,  in  this  respect,  exer- 
cised the  due  care  and  caution  which  the  law  requires. 

itBiSONAti&B     CXRiB— ^DtJTt     OP     RAriiBOlfo     OOMPAKtT     M)     S^P     IS?«    TBAIN     I.V 

Case  of  Great  PERiVt-p^Hallnoaf^  compaii(les,  a9  yre^  ^s  travelers,  must 
exercise  reasonable  care  and  caution,  and  in  the  present  case,  although 
the  plaintiffs  may  not  "have  been  entirely  fre*  from  fault,  if  the  engineer 
of  defendant's  train  saw  the  plaintiffs'  team,  as  it  was  coming  upon  tbe 
track,  In  a  position  of  great  peril  and  danger,  and  he  could,  by  the  exer- 
cise of  reasonable  care,  have  lessened  the  speed  of  his  train,  or  stopped 
it,  with  safety,  in  time  to  h^^Q,  ^voided  the  collision,  it  was  hit  duty  to 
do   BO. 


I  f 


Appeal  jfroiii  the  District  Coui't  of  the  Secand  tJ"udicial 
District,  Washoe  County. 

The;  facte  sufficieutly  appear. ia  the  opinion*, 

,    W.  B,  L.  Barnesl  fo;r  AppelUnt:  ' 

I.  The  fetideface  is  insufficient  to'jnatify  the  verdicts  in 
these  cases;  because  the  wliQle  eyidence  sliows  that  the  ap- 
'pellant  wasi  guilty  of -no  negligence,  and. that  the  respond- 
ents were.  (Testimohyireviewed  at  length;)  • 
I  IL  TJie.  whole  qaae  ahowed  that  theplaihtiffs  were  giiilty 
of  eontributory' negligence.;  and  demolkatrated  that  thev 
could  have  seen  and  heatd  the  trifin'  by  'tJie  ordinary  exer- 
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of  the  faeultieB  of  seemg  and  bfiwing-j,  Jnd  couid  h&ve 
■n  of  the  approach  of  the  train  in.  sufficient  time,  to 
ly  avoid  any  injury  from  it.  ;,(XeBtimonj  reviewed,) 
I.  The  first  instruction  givan  by  the  court  to  tbo- jury 
e  request  of  the  plaintiffs  was  erroneous.  It  waa  whol- 
ijustified  by  the  evidence.  No  inetmction  should  ever 
iven  uftlees  there  is  some  evidence  befone  the  jui^  to 
ti  it  is  applicable  upon  some  rational  theory,  of.  the  case 
ally  deducible  from  such  eiridenc^.  The  inetniction 
upon  an  abstract  proposition  not  before  the  jury,  and 
calculated  to  mislead  them.  |Fot  this  i-rror  ainew  trial 
d  be  granted.  (Slavghter  v.  Fnwlef.  44  XJal.:  l»6j 
lelsohn  v.  Anaheim  L.  Co.,-  40.  Id-  657.)  But  if  it  can 
lid  that  the  instruction  vfaa  poseibly  pertinent,  it  vfta 
adictory  tO:  and  inoonsietent.  with  instcuctioU: -K^o.  .4, 
1  by  the  court  of  itg  own  motiouy  and  lor  rUi^iEea3on 
iT  trial  should  bis- grantedv.,;.{£ra'w^  y...MoAUisier,  39 
577;  McCreery  v.  Everdi-ng,  4t  Id.  S-ol.)'.-  ,, 
(Ml  petition  for  rehearing  the  following  awtfaarities  IWeivi 
i  BailTOad  Cc. -v.  Bousiw,  ,9^..'[J...-^.ai>7 iiHarper  r. 
Bailroa4  Co.,  32  N.  J;  L.  ^^yMHoe^Q  <&M.  R..B.  <?o. 
\mick.  96  111.  i2  i-Scho field. v.  phicigP^  4  M.,,<&.. 3.  B...B- 
0.,  The  Eeporter,. November  .2,  J.8Sl;j-Go*/«(cd-y..:jlio- 
\S.R.  B.  Coo  The  Reporter,  .July  30,  1881,.-.  ,  . 

iooias  E.  i^ai/don-,  for  .Reaitoiidea^, ,  ,  ,;,:,,;,,-  .;  ,,.    ,  .; 

There  is  abundant' evidence  tiiat  nbisi^ale  by  bell'or 
rife  Or  otherwise  Tceiv- 'giveni -  Thie  'is-  f^ten'by  iJliain- 
and'  niunerous  witnetHes,  Jhat  (hey  did  not'hear  tb^. 
Diiant's  witnessea  testified  that 'they' did'^hearthPrn. 
makes  a  ease  of  conflict  of  evidenee.   "(I'Tbomp.  on 

432;->  '■    ■        .',    -:■  ■■■■■' ' 

.There  ia  not  any  absolute  {tritr^MnijUable' repug- 
y  between  the  inatmctionsi  IFhe  flkt  i^taiicfiion  is  law. 
art.  on N^.,  sec  888.)  ■.■•■.■.■■"  ^  ■■  ^  ■■ 

'the  Court,  Hawu;Tj  J.:    ^ , 

lis  is  the  second  appeal: tabenur^these  oases.    The  first 

m  appeal  by  pla^tifis.fDoma  judg«ent:e£  ncti^uii  (14t 
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Kev.  351.)  Tlie  second  is  taken  by  defendant  f 
nient  in  favor  of  plaintiffs  and  from  an  order  of 
■court  refusing  to  grant  a  new  trial.  It  was  c 
sumed  in  the  argument,  by  appellant's  counsel,  1 
of  these  cases  is  settled  by  the  previous  decisio 
■of  Cohen  v.  The  Eureka  and  Palisade  Railroad  C 
Sev.  370.  It  was  also  properly  admitted  that 
mony  offered  on  behalf  of  the  plaintiffs  uprm 
trial  was  substantially  identical  with  that  oifert 
lirst." 

Appellant,  upim  this  appeal,  admits  that  in 
the  former  decision,  the  plaintiffs'  testimony  i 
prima  facie  case  against  the  defendant;  but  it 
that,  upon  the  whole  case,  the  evidence  is  so  ov( 
iy  in  favor  of  the  defendant  that  the  verdict 
plaintiffs  ought  to  be  set  aside.  The  rule,  so  oft 
by  this  and  other  courts,  that  an  appellate  court 
aside  a  verdict  upon  the  ground  of  the  insuffici 
■evidence,  or  review  the  weight  of  testimony  wh 
&  substantia]  conflict  d  evidence,  was  reci^ni^ 
out  the  entire  argument.  In  this  connection  i 
great  energy,  and  an  ingenious  selection  of  porl 
testimony  of  several  witnesses,  sought  to  be  aho' 
testimony  submitted  on  the  part  of  the  plaint 
slight,  negative,  and  indefinite,  and  the  testimon 
of  the  defendant  so  strong,  positive,  and  clear,  tl 
not  to  be  said  that  there  is  any  confiict  in  the  evii 
,  In  view  of  this  argument  we  have  carefully  re. 
sidered  all  of  the  testimony  submitted  by  the 
parties,  and  our  conclusion  is  that  upon  all  tl 
questions  there  ia  a  substantial  con^ct  in  th 
In  determining  the  question  whether  the  bell  n 
the  whistle  blown  we  agree  with  the  appellant,  1 
"I  did  not  hear  it"  is  oititled  to  but  little,  if  an^ 
the  presence  of  affirmative  evidence  that  these  a 
given.  But  that  is  not,  in  our  opinion,  a  fair  state 
facta  of  this  case.  The  evidence  amounts  to  more  i 
"I  did  not  hear  it."  Several  of  the  witnesses  up 
■of  the  plaintiffs  were  in'  a  position  where  they 
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)  have  heard  the  signals  had  they  been  given.  Some- 
I  were  looking  and  listening  for  the  train,  and  state 
\y  that  they  could  have  heard  the  usual  signals  if 
d  been  given.  Both  of  the  plaintiffs  swear  poeitivply 
3  signals  were  not  given.  Quinn  w^s  positive  that 
was  rung  or  whistle  sounded.  McClelland  was 
that  the  bell  wafi  not  ringing.  Bunceil,  Holliday, 
and  others  testified  that  they  could  have  heard  the 
it  had  been  ringing,  and  that  Ihey  did  not  hear  it. 
1  our  opinion,  raises  a  conflict  of  evidence  against 
mative  testimony  of  defendantV  witnesses. 
qnestion  -whether  negative  testimony  can,  in  any 
ive  the  force  and  effect  of  po&itive  testimony  was 
•eA  by  this  court  in  Cohen  v,  E'wreka  and  Palisade 
i  Company,  14  JN'ev.  886,  and  it  was  there  declared 
lere  the  witnesses  were  in  a  position  to  bear,  their 
ly  that  the  bell  was  not  rting  "was  jUst  as  positive 
testimony  can  ever  be." 

tnwick  V.  New  York  C.  R.  B.  Co.,  36  K.  Y.  132,  the 
Q  passing  upon  this  qnestion,  Mid:  "As  some  of  the 
:b'  witnesses  were  in  a  condition  to  hearit  (the  bell) 
d  been  rung,  and  were  giving  tiieir  attention  to,  the 
le  fact  that  they  did  not  hear  it  is  evidence  condnc- 
jpove  that  it  was  not  rung.  *  *  *  The  conflict 
question  of  fact,  which  the  plaintiff  had  the  right 
determined  fcy  the  jury,"  To  the  same  effect'  pee 
.  New  York  0.  &  H,  R.  R.  Co.,  14  Him,  322 ;  Dwblin 
&  R.  R.  Co.  v.  aiaitery,  3  Appeal  Cases  <L.  K.),  1155. 
•aae  last  cited  there  were  ten  witnesses  who  testified 
:  whistling  occurred  at  the  proper  time  and  in  the 
'ay,  and  only  three  witnesses  testified  t^t,  being 
aition  in  which,  if  it  so  occurred,  the  sound  should 
tcfaed  their  cars,  they  did  not  hear  it.  Lord  O'Hagan, 
ig  his  views  upon  this  state  of  facts,  said:  "It  is 
sle  not  to  be  struck  by  the  apparent  weight  of  the  de- 
'fi  proof.  Bnt,  as  was  observed  in  the  Irish  court 
JOB  pleas,  the  jary  saw  the  witneBses,  and  the  jndge 
condemn  the  verdiet.  And  whether  it  was  right 
g,  the  jnrors  alone  were  competent,  tle^lly  and  con- 


282  BilKTiKQ  V.  Cebtbal  Pacific  E.  E.  Oc 

UplDlou   oC   tha   Court-~BBiTl«r,   J. 

stitutionaUy,  decide  between  tbe  ten  -who.  testii 
one  side  and  the  three  who  testified  oo  the  othi 
urged,  and  the  authority  of  an  eminent  Judge  w 
to  sustain  the  auggestioa,  that  proof  of  the  want 
was  no  material  proof  at  alL  But  ttisi  seems  to 
nb]e.  Assuming  that  a  man  stands  in  a  certain  pi 
has  poseession  of  ■  his  faculties,  the  fact  that  h 
hear  what  would  ordinarily  reai^h  tiie  cars  of  i 
placed,  and  with  euch  opportunities,  eeems  to  me 
legal  evidence,  which  may  vary  in  its  value  and 
ni'ss,  which  may  in  some  instances  be  of  small,  w 
in  others  be  the  etrongest  and  the  only  evidence 
be  offered;  but  at  all  events  can  not.be  withbel 
jury;  and  if  this  be  so,  th»re  was  here  a  conflict  a 
on  which  the  jurymen,  and  they  alone,  were  cc 
pronounce." 

In  Kaneas  Pacific  Railroad  Co.  v.  Bichardgot 
many  respects  was  similar  to  the  case  in  hand,  '. 
in  delivering  the  opinion  of  the  court,  said:  "Tl 
of  this  eridenee  on  the  part  of  the  plaintiff  belo 
o^atire  character^  and  the  company  gave  positi^ 
<tt  a  greater  number  of  witnesses  to  contradict 
eome  it,  still  there  was.  a  sufiBoient  conflict  of  i 
raise  a  question  of  fact,  which  the  trial  court  w 
in  submitting  to  the  jury.  The  evidence  against 
of  the  signals  was  more,  when  carefully  considei 
mere  'I  did  not  heah'  Some  of  these  witnesses 
attention  directed  to  the  train  as  it  oame  in;  they 
ing  at  the  train,  and  were  in  a  position  to  give  ] 
presence  «r  absence  of  thp  signals.  The  evi 
duced  to  prove  that  the  signals  were  not  properly 
given ;  at  least  it  was'  some  evidence  in  that  diret 
failure  to  give  sigtmls  most  be  proved  by  witi 
they  did  not  hear  them.  When  others  testify  thai 
them  and  others'  testify  tliat  tbsy  did  mot  hear  t 
is  evidence  on  both  sides  to  be  ctmsidered.  Tb 
before  the  court  being;  sufBoient  to  he  submitted  t< 
and  to  be  considered  by  them,  it  was  stifficient  U 
finding  that  proper  signals'  of  warning  of  the  a] 
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Q  to  the:cro3sing  ,w©rejiot  given."  (The  Kepotter, 
I.,  No.  16,  493.)  We  are  of  opinion  that  the  vital 
I  whether  plaintiffs  were  guilty  of  contributory  neg- 

whcther  they  exercised  ordinary  care  and  caution, 
iperiy  left  to  tlie  jury  for  decision,  and  that,  inas- 
3  there  id  a  substantial  conflict  in  the  testimoay  ofi 
'  the  respective  parties,  the  verdict  of  the  jury  ought 
e  disturbed  upMi  the  grotmd  of  the  insuffioiency  of 
lenoe. 

next  argued  that  the  court  erred  in  giring  the  first 
ion  asked  by  plaintiffa.  Thi^  instruction  reads  as  fol- 
'The  jury  are  instmoted  that  it  is  as  much  the  duty 
ilroad  engineer  to  exercise  pru,denee  and  caution  in 
:  his  train,  so  as  to  avoid  injury  to  persons  crossing  a 
s  it  is  the  duty  of  such  ptirsons  to  avoid  contact  witdi 
in.  Therefore,  if  they,  believe  from  the  evidence 
I  engineer  who  vas  driving  the  espreas  train  on  the 
;  of  June  12,  1877,  bad  an  opportunity  to  see  Bunt- 
am  on  the  main  track,  a;id.  could  have  9t(>pped  his 
ith  safety  to  the  eame,  apd  to  the  passengers  and 

employees  on  same  in  his  then  situation,  and  could 
ly  have  avoided  collision  with  the  team,  his  failuT6 
op  amounts  to .  negligence,  and  renders  the  defend- 
)le  for  damages,  koA  puoh  liability  attacjies  evei) 
the  plaintiffs  contributed  to  the  injury  by  their  own 
less  or  n^ligence."  The  firat  portion  of  this  in- 
1  is  not  objected  to.  The  latter  portion  is  carelessly 
and  it  is  not  as  clear  as  it  might. have  been  made; 
principle  of  law  embodied  thcKiB  is  not  erroneous, 
juestions  ordinarily  applicable  Jo  caaes  like  this  are, 
leUier  the  damages  ^ene  occasioned  entirrfy  by  the 
ice  of  the  defendant,  or  second,'  whether  the  plain- 
far  contributed  to  the  injury  by  their  Diligence  or 

ordinary  care  and  reasonable  diligence,  that,  but  for 
gligence  or  want  of  ordinary  care  and  caution  on 
irt,  the  accident  would  not  have  bapi>eued.  In  the 
ce.  if  the  question  was  answered  in  the  .affirioatlve, 
Jitiffs  would  be  entitled  to  recover,  in  the  second 
»u\d  pot;  aa  but,  for  their  owa.  ;faiilt  the  sooident 
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would  not  have  happened.  But  it  does  not  nece 
low  that  the  damages  must  have  been  oocasionec 
the  negligence  of  the  defendant,  for  if  the  plainti 
a  remote  degree  negligent,  but  their  negligence  i 
proximate  cause  of  the  injury,  and  they  exercise 
care  to  avoid  the  injury,  they  would  still  be  "ent 
cover;  and  although  the  plaintiffs  may  not  have  b« 
free  from  fault,  they  would,  nevertheleae,  be  ent 
cover  if  the  defendant,  in  the  exercise  of  ordinal 
caution,  could  have  presented  the  injury. 

This  last  qualification  is  applied  in  a  great 
cases,  the  most  frequent  of  which,- as  found  in 
19  where  cattle  are  injured  upon  the  track  of 
and  where  the  engineer  of  the  train  could,  a 
them,  by  the  use  of  ordinary  care  upon  his 
avoided  the  injury;  but  it  is  proper  to  be  given 
where  there  is  any  testimony  tending  to  show  t 
fendant  was  guilty  of  gross  or  willful  n^ligence. 

The  views  we  have  expressed  upon  this  poi 
tained  by  abundant  authority.  {Butterfield  v.  F 
East,  60 ;  Bridge  v.  The  (hnnd  Junction  R.  R.  ( 
W.  (Exch.),  244;  Davies  v.  Matm,  10  M.  &  V 
545;  Tuff  V.  Wamtan,  94  Eng.  Com.  Law,  584; 
London  d-  N.  W.  R.  R.  Co.,  1  Law  Eep.  (appeal  < 
Solen  V.  <e  V.  T.  R.  R.  Co.,  13  Nev.  106  Kmsoi 
R.  Co.  V.  Pointer.  14  Kan.  37 ;  Morrison  v.  T 
Ferry  Company.  4Z  Mo.  388 ;  Brown  y.  The  Har 
Joseph  H.  li.  Co.,  50  Mo.  465;  KerwhaJcerv.  C\ 
&  C.  R.  R.  Co.,  3  Ohio  St  172;  Northern  Centn 
V.  Price,  29  Md.  487 ;  Baltimore  &  Ohio  R.  R.  Ci 
eriy,  36  Md,  368;  Wharton  on  Neglig«ice,  sec.  I 
man  &  Redfield  on  Negligence,  sees.  36,  493.) 

The  important  question,  presented  by  the  test 
whether  the  plaintiffs  eiteroised  ordinary  care  a 
and  the  principal  objection,  urged  by  appellan 
to  the  instruction  is,  that  it  was  not  applicable 
dence  in  the  case.  We  are,  hbwever,  of  the  o 
there  was  some  evidence  that  jurtified  the  giving 
instrtiction  upon  this  point     There  was  teetiiu 
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h  partJee  as  to  the  distance  within,  which  the  train 
have  been  safely  stopped.  Kemp,  a  witness  for  plain- 
eatified  that  a  train  running  at  the  rate  of  twenty 
an  hour  eould  be  safely  stopped,  by  the  use  of  air 
,  in  one  hundred  and  twenty-fire  yards;  that  if  the 
was  stopped  in  two  hundred  and  twenty-five  feet  it 
indicate  a  speed  of  about  twelve  miles  an  hour.  The 
yay  opon  the  part  of  the  defendant  taided  to  show 
le  train  was  stopped  within  a  distance  of  about  two 
id  and  fifty  feet 

}  true  that  this  testimony  was  offOTed  for  the  purpose 
wing  tberirate  of  speed  at  which  the  train  was  moving. 

is  not  improper  to  consider  it  with  reference  to  an- 
branch  of  the  case.  The  defendant,  for  the  purpose 
wii^  that  plaintiffs  did  net  exercise  ordinary  care, 
need  several  witnesses  whose  testimony  tended  to  show 
le  obstructioas  upon  and  along  the  north  side  track  did 
event  the  plaintifis  from  seeing  defendants'  train  at 
jes  varying,  as  they  approached  the  main  track,  from 
mdred  to  five  hundred  feet,  in  ample  time,  after  ar- 

at  the  north  aide  track,  to  have  stopped  their  team  if 
lad  been  looking  in  that  direction,  and  thereby  have 
d  the  injury. 
i  testimony,  like  the  edges  of  a  sword,  outs  both  ways. 

it  tended  to  prove  a  want  of  care  upon  the  part  of 
8b,  it  also  tended  in  another  direction  to  prove  gross 
mce  on  the  part  of  the  defendant.  There  was  a  de- 
eouflict  of  evidence  upon  this  point  If  the  jury.be- 
ihe  testimony  upon  the  part  of  the  defendant,  it  would 
leen  their  duty  to  determine  whether  the  eugmeer  of 
un,  had  he  been  keeping  a  reasonable  lookout,  as  it 
s  duty  to  do,  could  not  have  seen  the  horses  attached 
intiff's  wagon  before,  or  at  least  as  soon  as,  the  plain- 
tuld  have  seen  the  train ;  and  in  view  of  this  testimimy 
,  perhaps  proper  for  plaintiff  to  ask  the  oourt  to  submit 

jury  the  question  whether  the  defendants'  ^igineer 
aot,  by  the  exercise  of  ordinary  care  and  caution,  after 
Bring   plaintiff's    team,    have   lessened    t^   speed   or 
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Stopped  Ote  train>  with  sjifety,  ia  tline"  to  hare  a 
collision. 

We  are  free  to  confess  that  ws^  do  n»t  think  it 
snry  to  introduce  this'elenrent  of  gross  or  willful 
into  tlie  case ;  but  we  are  unwilling  to  eay^  that  thi 
evidence  to  which  the  instruction  might  apply.  J 
that  the  testimony  of  the  defendant's  engineer, 
offered  for  ihe'purpoae  of  showing  that  l»:wa9:n( 
aa  might  be  infepfed  from'  the  testimony  of  other 
tended  to  support  the  plaintiffs'  theory  that  th 
tiona  on  and  along  the  north  side  of  the  track 
them  from  seeing  the  train  in  time  to  avoid  th* 
This  engineer  testified  that  be  was  sitting  in  his  i 
looking  ahead  and  that  he  did  not  see  the  horses 
locomotive  was  right  On -to  fbem,  and  that' it  w« 
hie  for  him  to  have  checked  the  speed  of  the  train, 
it  in  time  to  prevent  the  collision. 

But  even  if  we  should  concede  that'  the  ingtruct 
aorae  extent  inapplicable  to  the  factfe,  it  would 
sarily  follow  that  the  judgment  sboiild- be  revt 
tainly  not,  if  it  ia  apparent  from  a  consideration 
instructions  that  the  jury  could  not  have  been  mi 

by-   . 

It  is  argued  by  appellanta'  counsel  that  the  ins 
contradictory  to  and  inconsistent  with  instructio 
four,  given  by  the  court  of  its  own  motion,  as  foil 

"If  jou  should  believe  from  tlie  evidence  tii; 
fendflnt  was  guilty  of  culpable  negligence  in  ri 
train  of  ears  into  Reno'  on  the  morning  of  the 
June,  A,  D.  187T,  nevertheless,  tbe  plaintiffs  ean  n 
if  they  could  have  avoided  the  injury  by  the  ex«r 
dinary  care."   ■  '  ■  ' 

'■  If  these  were  the  only  irtstructiona  given,  the 
would  have  more  force. '  But  from  an  inspeoti 
i-ecord  it  clearly  appears  that  instrcction  ntiraber 
given  upon  the  theory  that  if  plaiatiffis' negligeni 
proximate  cause  of  the  injury  they  could  nol  "tb 
that  the  jurors,'  as  reasoiIaMe  men,  must 'have  bo  i 
it,  and  that  the  instruction  given  at  tbe  request  oi 
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reduced  another  and  different  element  for  their  consider- 

n  JtaMey  v.  London,<&  'N.  W.  it.  M-  Co.,  mpra,  Lord 
izance  said  that  the  law  in  these  cases  of  negligence  wa" 
1  i:ettled.  "The  first  proposition  is  a  general'  One,  to 
effect,  that  the  plaintiff  in  an  action  for  negligence  can 
succeed  if  it  is  found  hy  the  jury  that  he  has  himself 
1  guilty  of  any  negligence  or  want-  &f  :Otdinnry .  care 
ch  (iontributed  to  cause  the  aoeident.  But  there  is  au- 
^r  proposition  equally  -well  established,  and  it  is  a  quali- 
tion  upon  the  first,'  namely:  tliflt  though  .the  plaintiff 
'  have  "boen  guilly  of  ncgligenoe,  andi  although  that  negli- 
?e  may,  in  fact,  ha\€  contributed  to  tlie  accident,  yet,  if 
defendant  could,  in  the  result,  by  the  lexarciser  .of  or- 
iry  care  and  dilii;«nce,  have  aroidnd  the  mischief  whidi 
]K-iied,  the  plaintiff's  negligoucc  will  not  escuae  hitu." 
n  Broi'fi  V.  The  Hannibal  d-  St.  Joseph  Railrond  Co., 
■■(!,  the  lower  court  instructed  the  jury i as  foUows:.  ''Even 
lie  jury  should  believe  from  the  evidence  that  the  plain- 
'rn-=  guilty  of  nc.^'ligence  or  careleasnese  -which  contiibnted 
he  injury,  yet  if  they  further  believe  from  the  evidence 
the  agents  or'  servants  of  defendant,  managing  the  loco- 
ins  or  machinery  of  the  defendant  with  which  the  injury 
inflicted,  might  have  avoided  the  said  injury  by  the 
of  ordinary  care  and  eftution,  the  jury  will  find  for 
ntiff." 

he  supreme  court  said  that  this  instruction  wae  "en- 
y  unobjectiouable."  Iti  that  case,  as  wdl  as  in  tJiis, 
as  argued  that  the  n^ligecce  on  the  part  of  the  piain- 
was  "unaccountable  and  inexcusable,"  and  that  her  care- 
less was  entirely  inconsistent  with  the  right  to  recover 
ages  "founded  on  the  negligence  oi  the'  defetadant'* 
he  rule  is  well  settled  that  all  the  instnicticoie  muBt  be 
idered  together,  in  order  fro  determine  whether  or  not 
jury  may  have  been  ihiBled.  In  the  preeent  «ase  the 
were  repeatedly  told,  in  tie  instriictJona  of  the  court, 
if  tin'v  believed,  from  the  evidence,  that  the  plaintiffs 
ordinary  care  and  diligence,  or  that  their 
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negligence  was  the  proximate  cause  of  the  injury 
not  entitled  to  recover,  although  the  defendant 
gent,  in  not  ringing  ite  bell  or  blowing  its  whit 
niog  its  train  at  an  unusually  fast  rate  of  s] 
principle  was  presented  in  every  imaginable  foi 
length,  as  strongly  in  favor  of  the  defendant 
would  warrant. 

We  quote  but  one  instruction,  in  addition  to 
nmong  the  many  that  were  given,  to  illustrate 
principle  announced  by  the  court : 

"Even  though  the  jury  may  find  that  the  dei 
poration  did  not  on  Uie  occasion  of  the  accidec 
spects,  or  in  any  respect,  fulfill  any  obligation  it 
of  giving  usual  and  ordinary  signals  of  its  app: 
to  warn  passers  of  the  approach  of  its  train,  y 
-cumstance,  or  those  circumstances,  does  not  i 
shield  the  plaintiffs  from  the  exercise  of  ordina: 
prudence  on  their  part  The  fact,  if  the  jury  e 
it,  that  the  train  of  the  defendant  corporation 
the  crossing  of  Sierra  street  without  blowing  s 
where  the  whistle  had  usually  been  blown  then 
without  ringing  any  bell,  does  not  of  itself  ai 
plaintiffs  to  recover  damages,  if  the  plaintiffs,  n( 
ing  the  negligence  of  the  railroad  company,  re 
posed  themselves  to  danger;  and  if  it  appears 
that  the  injury  complained  of  would  not  have  o 
for  their  own  misconduct  or  negligence,  they  ' 
■cover  damages,  but  must  bear  the  consequeno 
o™  foUy." 

AH  that  was  said  by  the  court,  as  to  the  r 
plaintiffs  to  recover,  is  embraced  in  the  followi 
tion:  "If  you  shall  be  of  the  opinion,  after  b 
candid,  and  unprejudiced  review  of  all  the  testi: 
on  behalf  of  the  respective  parties,  that  on  tl: 
year,  and  at  the  place  alleged  in  the  complaint, 
tiffs,  while  exercising  that  due  care  which  a 
prudent  man  under  the  circumstances  of  the 
exercise,  were  injured  and  their  property  dcstri 
ing  nm  into  by  the  train  of  the  defendant,   ai 
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on  was  wholly  caused  by  the  neglect  and  carelessness 
i  defendant  corporation,  or  that  after  discovering  the 
iffs  upon  the  track,  the  defendant  could  have  avoided 
lUision  by  the  exercise  of  proper  care,  then  the  plain- 
re  entitled  to  a  verdict,  and  not  otherwise."  • 
think  it  is  manifest  that  the  instructions  given  by  the 
as  well  as  some  portions  of  the  evideuoe,  authorized 
laintiffs  to  ask  and  the  court  to  give  the  instructions 
ained  of,  and  that  in  any  event,  it  is  apparent  from  a 
li  consideration  of  all  the  instructions  given,  that  the 
K)uld  not  have  been  misled,  to  the  prejudice  of  the  de- 
nt, as  to  the  law  of  the  case, 

;  judgment  of  the  district  court,  in  each  ease,  is  af- 
1. 

Belknap,  J,,  dissenting: 

i  first  instruction,  which  is  fully  set  forth  in  the  opin- 
the  court,  charged  the  jury  that  if  the  engineer  of  the 
Dg  train  could,  with  safetj'  to  the  passengers  and  prop- 
Q  his  charge,  have  stopped  his  train  and  thereby  "have 
•A  collision  with  the  team,  his  failure  so  to  stop  amounts 
^ligence  and  rendered  the  defendant  liable,  *  *  * 
uch  liability  attaches  even  though  the  plaintiffs  con- 
ed to  the  injury  by  their  own  carelessness  or  negli- 

■B  a  general  principle  of  the  law  of  negligence  that  a 
iff  can  not  recover  damages  for  injuries  to  which  him- 
as  contributed.  In  order,  however,  to  bar  a  recovery 
'gligence  of  the  plaintiff  must  be  the  proximate  muse 

injury ;  it  mnst  be  negligence  occurring  at  the  time 
[jury  happened.  If  the  defendant,  after  becoming 
of  plaintiff's  danger,  could  have  avoided  the  injury  by 
:erci3e  of  ordinary  care,  an  action  may  be  sustained, 
hatanding  plaintiff  may  have  been  remotely  negligent 
osing  himself  to  such  danger. 
vas  therefore  held  in  the  case  of  Daioies  v.  Mann,  10 

W.  547,  the  leading  case  upon  the  subject  of  negli- 
in  a  plaintiff  which  will  not  disentitle  him  to  recover, 
,be   plaintiff   could   recover   notwithstanding   he   had 
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negligently  left  his  donkey  to  graze  upon  the  bl| 
its  forefeet  so  fettered  as  to  he  unable  to  get 
way  of  passing  wagons,  and  while  so  situated  wa 
the  negligent  act  of  defendant  in  driving  his 
wagon  against  it.  The  court  based  ita  decisioi 
ground  that  the  mere  fact  of  that  negligence  on 
the  plaintiff  in  leaving  his  donkey  upon  the  publ 
was  no  answer  to  the  action,  unless  the  donk 
there  was  the  jminediate  cause  of  the  injury;  I 
the  immediate  cause  of  the  injury  was  the  ueg 
too  rapid  driving  of  defendant's  servant,  plaintil 
cover.  "For,  although  the  ass  may  have  been 
there,"  said  the  court,  "still  the  defendant  was  b 
along  the  road  at  such  a  pace  as  would  be  likely 
mischief.  Were  this  not  so,  a  man  might  justif; 
ing  over  goods  left  on  a  public  highway,  or  even  i 
lying  asleep  there,  or  the  purposely  running  aga 
riage  going  on  the  wrong  side  of  the  road." 

This  subject  was  considered  and  the  doctrine 
in  B.  &  0.  B.  R.  Co.  v.  Trainor,  33  lid.  542, 
which  plaintiff's  intestate  was  killed  in  walking  u 
road  track.  Said  the  court :  "It  is  argued  that 
ceased  vralked  on  the  track,  and  his  walking  on 
was  want  of  ordinary  care,  and  the  accident 
have  happened  if  he  had  not  walked  on  the  t 
such  walking  was  the  proximate  cause  of  the  ace 
the  plaintiff  can  not  recover.  *  *  ♦  By 
cause'  is  intended  an  act  which  directly  product 
curred  directly  in  producing,  the  injury.  By  'rer 
is  intended  that  which  may  have  happened,  and 
jury  have  occurred,  notwithstanding  that  no  inj 
have  occurred  if  it  had  not  happened,  No  man  i 
have  been  killed  on  a  railway,  if  he  had  never  f 
near  the  track.  But  if  a  man  does,  imprudenti 
cautiously,  go  on  a  railroad  track,  and  is  killed 
by  a  train  of  cars,  the  company  is  responsible, 
has  used  reasonable  care  and  caution  to  avoid  it 
the  circumstances  were  not  such,  when  the  part 
the  track,  as  to  threaten  direct  injury,  and  pro' 
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on  the  track  he  did  nothing,  positive  or  negative,  to 
bute  to  the  immediate  injury." 

las  accordingly  been  held  that  if  the  owner  of  cattle 
them  to  range  at  large,  and  thej  stray  upon  a  railway 
and  are  ran  over  by  passing  oars,  such  owners  may  re- 
damages  if  the  injury  could  have  been  avoided  by  the 
ie  of  ordinary  care  npon  the  part  of  the  railroad  en- 
.  In  the  class  to  which  cases  of  this  nature  belong 
nany  of  them  are  cited  in  the  opinion  of  the  court)  it 
e  observed  that  the  plaintiff  has  been  guilty  of  some 
;  of  negligence  touching  his  person  or  property,  but 
uegligence  was  the  remote  and  not  the  proximate 
of  the  injury.  In  such  cases  it  is  well  settled  that  a 
ry  may  he  had.  An  examination  of  the  facts  of  this 
lowever,  has  convinced  me  that  the  general  doctrine 

consideration  (and  which  I  can  not  admit  was  cor- 

expreased  in  the  instruction)  was  inapplicable  and 
ding. 

B  are  the  facts:  Upon  the  morning  of  the  accident 
lintifFs  were  driving  two  horses  before  an  open  wagon 
outherly  direction  along  Sierra  street,  a  public  street 

town  of  Eeno,  crossed  at  right  angles  by  defendant's 
id  track.  In  attempting  to  cross  the  track  the  wagon 
ruck  by  a  train  of  cars  approaching  from  the  west, 
aintiffs  injured  in  their  persons  and  property,  as  com- 
i  of.  Plaintiffs'  theory  was  that  as  they  approached 
)ssing  theix  view  of  the  main  track  and  of  the  collid- 
lin  moving  upon  it  was  obstructed,  not  only  by  build- 
tong  the  west  line  of  i^ierra  street,  but  by  passenger 
IX  ears  upon  a  side  trauk,  and  quantities  of  wood  un- 

from  defendant's  cars.  They  show  that  the  train 
ched  the  crossing  where  the  collision  took  place  upon 
ending  grade,  at  a  high  rate  of  speed,  and  claimed 

gave  no  warning  by  bell  or  whistle  of  its  approach, 
n  these  facts  I  conclude  that  no  question  of  remote 
snce  was  of  could  have  been  presented.  If  plaintiffs 
i^ligent  at  all,  such  negligeiMe  arose  from  their  fail- 
h&tea  for  signals  of  the  approaching  train,  or  to  have 
be  approach  of  the  train,   if   that  were  possible,   in 
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time  to  Lave  avoided  the  collision.  But  if  the; 
to  exercise  ordinary  caution  and  were  negligent, 
ligence  occurred  at  the  time  of  the  accident,  i 
gence,  if  it  existed,  was  the  proximate  cause  of 
and  would  defeat  a  recovery  under  all  of  the 
And  it  is  equally  well  settled  that,  if  the  negl 
mutual,  and  the  negligence  of  each  party  was  the 
cause  of  the  injury,  no  action  can  be  sustained. 

In  justification  of  the  instruction  it  is  said  tha 
tiniony  was  introduced  by  defendant  tending  to 
plaintiffs  could  have  seen  the  approaching  train 
have  avoided  the  collision,  and,  that,  if  this  ive 
testimony  at  the  same  time  proved  that  the  engi 
have  seen  the  plaintiffs  and  avoided  the  accident 
■conceded  that  the  engineer  could  have  seen  pi 
time  to  have  avoided  the  accident,  it  must  be  ndi 
plaintiffs  could  have  seen  the  approach  of  the  trail 
did  not  see  it  when  they  could  have  seen  it,  o- 
assumed  the  hazard  of  crossing,  they  were  alik* 
contributory  negligence.  Nor  was  the  error  in  t' 
of  the  charge  nullified  by  the  giving  of  other  i 
upon  the  subject  of  contributory  negligence  fa 
appellant.  Tt  was  as  much  the  duty  of  the  jury  1 
instruction  that  was  incorrect  as  it  was  their  du 
the  correct  instruction,-!.  As  the  instructions  we 
cilably  conflicting,  the  jury  may  have  been  misU 

For  these  reasons  I  think  the  judgment  and  oi 
district  court  should  be  reversed. 

RESrON'SE  TO  PKTITIOS  FOR  SEIIEARlNa. 

By  the  Court,  Hawi.ey,  J.: 

In  my  opinion  the  decision  heretofore  renderi 
ciently  explicit  upon  all  the  points  discussed  in  t! 
for  reliearing;  but  there  are  two  questions  preset 
W6  will  answer. 

1.  "Was  there  a  substantial  confiict  in  the 
offered  by  the  respective  parties  upon  the  ques 
whether  the  plaintiffs  might  have  seen  the  train 
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dant  had  they  looked,  and  might  they  have  heard  the 
in  of  the  defendant  had  they  listened  ?" 
iVe  think,  and  it  is  so  auiiouneed  in  the  opinion  of  the 
rt,  that  there  is  a  decided  conflict  of  evidence  upon  this 
nt.  It  is  true  that  we  only  discussed  the  question  of 
flict  of  evidence  as  to  whether  "the  hell  was  rung  and  a 
istle  sounded ;"  because,  in  our  opinion,  there  was  less 
flicting  testimony  upon  that  point  than  upon  the  one  w« 

now  asked  to  review.  But  we  did  examine  all  the  evi- 
ice  carefully,  and  considered  all  the  questions  raised  by 
>ellant,  and  stated,  in  direct  terms,  our  conclusion  t^i  be 
at  upon  all  the  material  questions  there  is  a  substantial 
flict  of  evidence." 

rhe  plaintiffs  testified  that  as  they  approached  the  cross- 
■  they  both  looked  and  listened  in  order  to  ascertain 
ether  a  train  was  approaching;  that  they  did  not  hear 
:  hell  rung  or  whistle  sounded;  that  they  were  prevented 
m  seeing  the  train  b}'  "the  cars  on  the  upper  side  of  the 
rk"  and  the  woodpiles;  that  a  train  of  oars  was  on  the 
e  track  below  the  crossing;  that  as  they  approached  the 
th  side  track  the  engine  of  the  lower  train  "was  blow- 
:  off  steam ;"  that  the  near  horse  became  frightened  at 
3  noise  and  his  shying  drew  the  team  to  the  upper  edge 
tbe  track.  Bunting  says  that  upon  coming  upon  the 
th  side  track  be  "heard  a  low  rumbling  sound ;"  that  he 
ught  it  was  the  lower  train  starting,  and  he  looked  down 
i  saw  that  train  standing  still,  and  as  he  looked  up  he  saw 

approaching  train  too  near  for  him  to  either  stop  his 
m  or  to  cross  the  main  track  in  time  to  avoid  the  coll>- 
n.  To  quote  from  the  record:  "When  I  looked  down  I 
iced  the  train  still  standing,  and  just  at  that  time,  at  that 
ond,  ilr.  Harrison  grabbed  the  lines  and  exclaimed: 
y  God,  we  are  killed!'  and  I  looked  up  and  saw  the  ap- 
laching  train. 

'Q. — ^\VTiat  did  you  do  then?    A. — As  soon  as  I  saw  it  I 
1  no  time  to  pull  the  horses  up,  they  got  so  far  that  I 
ildn't  get  them  off  the  main  track.     I  pulled  them  around 
1  hit  the  off  horse  once  or  twice — twice,  T  think. 
'Q- — Pulled  them  around  east  ?    A. — Yea.  fir. 
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"Q. — What  was  your  idea  in  pulling  them  a 
way?  A. — To  save  my  team  and  myself,  I  tl 
I  could  get  off  the  track,  but  my  vagon  wouldn't 
enough. 

"Q. — You  did  try  to  turn  them  off  the  track ! 
sir.  I  saw  that  I  had  ao  time  to  get  over  the  ti 
tried  to  pull  them  round. 

"Q, — State  to  the  jury  what  would  have  been 
had  you,  instead  of  pulling  them  around  as  yot 
attempted  to  have  gone  straight  over  the  trac 
don't  think  I  had  time  to  get  over  the  track. 

"Q, — Did  you  have  time  ?    A. — No,  sir. 

"Q. — Suppose  you  had  gone  on,  instead  of  pi 
around  as  you  did,  what  would  have  been  the  res 
A. — I  think  the  locomotive  would  have  got  me 
in  the  middle  of  the  wagon-^probably  in  the  ba 
T  had  rushed  my  team  over,  loaded  as  I  was  wii 
hundred  pounds  on  the  wagon, 

"Q.^ — When  you  first  noticed  that  train  *  * 
you  have  backed  your  horses  and  have  got  to  tl 
the  train?    A. — No,  sir." 

The  testimony  of  the  witnesses  Wheeler,  Ei 
Clelland,  McFarland,  Bates,  and  Faloon  tended 
orate  plaintiff's  statement. 

Wheeler  testified  that  he  walked  from  McFar 
to  the  track ;  "that  the  cars  and  wood  obstruci 
of  the  main  track  up  to  the  center  of  the  ae 
above;  in  fact,  you  couldn't  see  Bragg'a  lumbe 
half  a  mile  above  the  crossing. 

Bimcell,  in  reply  to  the  question,  what  "c 
there  were  to  sight  or  hearing"  between  "the 
track  and  McFarland's,"  aaid,  "There  were  box 
up  to  Jamison's  comer  and  on  the  other  side  o] 
ing,     *     *     *     an^  then  there  was  lumber  an( 

*  *     *     thrown  in  piles,     •     *     •     some  as  1 
top  of  the   doors   of  the   box  cars.     *     *     * 
smokeBtack;  that  is  all  I  could  see  until  it  strucl 

*  *     *     I  don't  think  they  (plaintiffs)  had  as  j2 
to  aw  it  as  I  had  from  the  distance  I  was  off. 
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don't  think   they   had   any   show   of   hearing   the   train; 

*  *  there  was  no  show  for  them  to  see  the  train,  as 
rating  was  lower  than  the  cars,     *     *     *     don't  see  how 

could  see  the  train." 

J^IcCIelland,   in  answer  to  the  question,  "And  then  the 

jtruction  caused  by  the  train  of  cars  on  the  side  track, 

d  the  woodpile  and  lumber,  ete. ;  taking  into  considera- 

n  all  of  these  circumstances,  would  it  be  anything  remark- 

te  if  Bunting  couldn't  hear  the  train  approach  V  aaid, 

'nder  these  circumstances,  I  think  not." 

Bates  testified  that  he  "drove  across  the  track  a  very  few 

nutea  after  Mr.  Bunting,  and  there  was  a  freight  train 

eking  down.     I  drove  across  the  crossing  before  I  saw  it 

was  very  close.     My  off  horse  saw  it  before  I  did  and  he 

raped  across  the  track,  and  the  train  was  very  close  to  me 

len  I  got  across." 

"Q. — In  passing  over  this  point  could  you  see  anything 

this  train?    A. — I  didn't  see  it     The  horses  saw  it  and 
raped  aa  I  passed  by  the  cars. 
"Q, — Did  you  see  anything  ?     A. — No,  sir. 
■■Q. — Did  you  habitually  look  and  listen  for  the  traiu? 
— Always," 

Faloon,  who  was  standing  near  the  tank  north  of  the 
ick,  testified  as  follows: 

'■Q. — When  did  you  first  see  the  train?  A. — Well,  he- 
re Bunting  got  towards  the  railroad  track  I  heard  a  kind 

a  dumb  sound  coming,  and  I  imagined  it  was  the  train, 
iidn't  ace  it  at  all  until  two  seconds  before  it  struck  Bunt- 
^  and  his  team. 

"Q. — When  his  team  got  as  far  as  the  north  side  track, 
he  had  looked  up  the  track  toward  the  west,  do  you  tiiink 
at  he  could  have  seen  a  train  ?  A. — To  the  best  of  ray 
inion  I  don't  think  that  he  could  from  where  he  was,  with 
a  ears  on  the  north  side  track,  *  »  *  X  don't  think 
at  he  could  have  seen  the  train.  I  don't  think  that  he 
uld  over  the  oars." 

We  did  not  deem  it  necessary  to  criticise  the  form  of  the 
estion,  propounded  by  appellant's  coimsel,  in  answering 
e  point  now  under  consideration,  because  if  "there  was 
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a  decided  conflict  of  evidence  upon  this  point,"  as 
that  was,  and  is,  not  only  a  conclusive  answer  to 
tion,  but  is  decisive  of  the  case  so  far  as  this  pi 
volved. 

But  inasmuch  as  the  learned  counsel  has  agaii 
with  so  much  confidence,  to  "the  mathematical  < 
fion  as  to  the  ability  of  the  plaintiffs  to  see  the 
ing  train  had  they  looked  for  it  as  they  came  near 
ing,"'  and  again  argued  the  case  upon  the  assumpt 
it  was  possible  for  them  to  have  seen  the  train  at 
point  before  coming  upon  the  main  track,  they  w 
of  contributory  negligence  because  they  did  not 
deem  it  proper  to  say  that,  in  our  opinion,  the  qi 
the  jury  and  court  to  decide  was  not  "whether  tht 
might  have  seen  the  train  of  the  defendant  had  th< 
at  some  particular  point,  but  whether  under  all 
and  circumstances  testified  to  in  this  case,  they 
sonable  efforts  to  see  and  hear  the  approaching 
in  this  respect,  exercised  the  due  care  and  caut 
the  law  requires.  (Bunting  v.  C.  P.  R.  R.  Co..  14 
Moore  v.  C.  R.  R.  Co.,  47  Iowa,  690;  Voak  v.  N 
Co.,  75  N.  Y.  323;  Laverenz  v.  C.  R.  I.  and  P. 
The  Reporter,  vol.  18,  45.) 

In  Shaw  v.  Jewett  the  facts  were  in  many  respe 
to  the  case  under  consideration,  Folger,  C.  J., 
ing  the  opinion  of  the  court  of  appeals,  said:  " 
was  asked  to  charge  the  jury,  that  if  they  believe 
plaintiff  could  have  seen  the  train  at  distance  en 
the  track  to  have  stopped  his  horse  before  rei 
track,  his  failure  to  see  the  train  was  negliger 
part,  and  he  was  not  entitled  to  recover.  The  coi 
the  instruction,  and  exception  was  taken.  We 
the  court  did  not  err.  The  request  was  so  couch 
the  proposition  folded  up  in  it  had  been  given  as 
jury,  it  would  have  laid  down  as  the  rule  that  tl 
was  bound  to  see  the  train  at  the  distance  named, 
possible  that  it  could  be  seen  by  any  one  from  th 
is  not  the  rule.  The  plaintiff  is  not  bound  to  si 
bound  to  make  all  reasonable  efforts  to  see  that 
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[it  man  would  make  in  like  circumstances.  He  is  not 
vide  any  certain  result.  He  is  to  make  effort  for  a 
that  will  give  safety ;  such  effort  as  caution,  care,  and 
ice  will  dictate.  *  •  *  Xhe  question  for  the  jury 
jt  alone  whether  he  could  have  seen  the  coming  train 

indicated  distance  from  the  track,  but  whether,  when 
t  distance,  he  looked  and  listened  for  it,  and  whether 

so  plain  that  at  that  distance  he  could  and  would 
leen  it  if  he  had  looked;  that  hia  not  seeing  it  was 
that  he  did  not  look."  (The  Reporter,  vol.  13,  22.) 
¥e  agree  with  counsel,  that  when  a  train  is  passing 
le  road,  and  the  engineer,  while  keeping  a  reasonable 
t,  "observes  a  team  ai  a  safe  distance  from  the  track. 
not  required  to  slacken  his  speed  or  stop  his  train 

*  in  order  to  ascertain  whether  the  traveler  upon 
^hway  has  made  up  his  mind  to  pause  and  let  the 
50  by,  or  to  go  upon  the  track  and  atop  the  train,'" 
s  the  right,  as  we  stated  in  Sohn  v.  V.  £  T.  B.  R. 
J  ^ev.  123,  "to  act  upon  the  assumption  that  a  trav- 
1  walking  upon  or  driving  across  its  track,  will  use  due 
id  prudence  to  avoid  impending  danger."  (Cohen  v, 
I  d-  P.  R.  R.  Co.,  14  Nev.  394.) 

re  is  nothing  in  the  instructions  reviewed  by  us,  or  in 
nion  heretofore  rendered,  in  conflict  with  these  views. 

is  also  the  rule  that  railroad  companies,  as  well  as 
rs,   must  exercise  reasouable  care   and   caution,   and 

present  case,  although  the  plaintiffs  may  not  have 
iitircly  free  from  fault,  if  the  engineer  of  defend- 
rain  saw  the  plaintiifa'  team,  as  it  was  coming  upon 
.ck,  t'n  a  position  of  great  peril  and  danger,  and  he 
hy  the  exercise  of  reasonable  care,  have  lessened  the 
of  his  train,  or  stopped  it,  with  safety,  in  time  to 
roided  the  colliaion,  it  was  his  duty  to  do  so. 
>aring  denied. 

KNAF,  3.,  did  not  participate  in  this  decision. 


AlJ)EBSON    D.    HeNDES. 
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[No.   1,0B1.] 

J.  H.  ALDERSON,  Respokdent,  v.  JOSEPH 

ET    AL.,    AfPEI-LANTS, 

^L'UKtl      OH     OfFICIAI.     BOND     CAN     liOT     RECOVER     PULL     DAM.^i; 

suRETiis. — A  ■uretj'  upon  an  offlctsi  bond,  tbat  Is  Joint  : 
lorm,  can  not  recoTer  rrom  hts  co-sureiI?i  tbe  full  amoui 
he  may  b«Te  initalned  by  the  wrongs  of  their  comaion  pt 

recover  againat  another,  and  the  latter  can  turn  around  ai 
money  back,  tbe  law,  bv  way  of  rebuttal,  and  to  avoid  < 
tloQ,  bold!  aucb  liability  a  defense  to  tbe  dnt  action. 

Appeal  from  tbe  District  Court  of  the  Sixt 
District,  Eureka  County. 

The  facts  snfEciently  appear  in  tbe  opinion. 

C.  J.  Tjansing  and  Crittenden  Thornton,  for  1 

I.  An  action  can  not  be  maintained  by  a  surel 
obligation  who  appears  to  be  legally  bound  for  tb 
Miim  for  which  be  sues,  against  all  or  any  of  his  i 
(1  Chitty  PI.  40;  Westcott  v.  Price,  Wright.  220 
V.  Harris,  5  Gill  &,  Johns.  498;  Eastman  v.  Wrig 
316 ;  Warren  v.  Steams,  19  Id.  73 ;  Livingston  v.  j 
Mills  (S.  C),  428;  Portland  Bank  v.  Hyde,  2  J 
Griffith  V.  Chew,  8  Serg.  &  K.  30 ;  Pearson  v.  Ncsl 
315;  Andrews  v.  Callender.  13  Pick.  484;  Harr 
Parish,  23  Id.  112 ;  Brigden  v.  Cheever,  10  Mass.  '- 
waring  v.  Newman,  2  Bos.  &  Pitl.  120;  Bosanque 
6  Taunt.  507 ;  Harvey  v.  Kay.  9  B.  &  C.  356 ;  Hoh. 
gins.  1  Id.  74;  Teague  v.  Hubbard,  8  Id.  345;  j 
'ro<id,  7Id.  419.) 

II.  Gilmore,  the  principal  obligor  on  the  unde 
which  the  action  is  brought,  is  an  indispensable 
only  to  this,  but  to  any  action  on  the  bond.  {Peop 
25  Cal.  523;  City  of  Sacramento  v.  DunJap,  14 
Irwin  V,  Backus,  25  Id.  214 ;  Mendocino  Co.  v.  Moi 
145 ;  People  v.  Evans.  29  Id.  429 ;  People  v.  Hart. 
585;  People  v.  Kneeland.  31  Id.  288;  Sacramei 
Bird,  Id.  66;  People  v.  Ross.  38  Id.  76;  Placer  C 
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n,  45  Id.  12;  Tevis  v.  Rajtdall.  6  Id.  632;  State  v. 
ades,  1  Nev.  438;  KnUtschnlU  v.  Eauck,  6  Id.  163; 
!e  V.  TFeZis,  8  Id.  10^\  People  v.  Brcyfogle,  17  Cat.  510.) 
II.  The  judgment  in  this  case  is  erroneous  on  the  face 
he  record.  One  surety  can  not  recover  from  another 
iw,  more  than  that  other's  proportion  of  the  joint  liabil- 
{Judah  V.  Mieure,  5  Blackf,  171 ;  Bradley  v,  Burwell,  3 
,io,  61;  Stallwortk  v.  Preslar,  34  Ala.  505;  Pitt  v.  Purs- 
:,  8M.  &  W.  538;  Lucas  V.  Currj/,  2  Bailey  (Law),  403; 
nson  V.  Johnson,  11  ilass.  359 ;  Crowdus  v.  Shelby,  6  J, 
larsh,  62;  lAdderdale  v.  Robinson,  2  Brock.  160;  Mauri 
leffeman,  13  Johns.  58;  Colt  v.  Learned,  118  Mass.  380; 
''ash.  Real  Prop.  651;  Challejoux  v.  Ducharme.  8  Wis, 
;  Young  v.  De  Bruhl.  11  Rich.  L.  638;  Clark  v.  Brown. 
Hen,  509 ;  Aldrich  v.  Martin,  4  E.  I.  520 ;  Shove  v.  i>(nr, 
tfass.  529;  Cutting  v.  Bocfcwood,  2  Pick.  443;  Durant  v, 
nson,  19  Id.  544 ;  Sigoumey  v.  Eaton,  14  Id.  414 ;  John- 
V.  fl^arris,  5  Hayw.  (Tenn.)   113.) 

-eorje  W,  Baker,  for  Respondent: 

,  No  authority  ia  cited  under  the  code  which  denies  the 
t  of  maintaining  an  action  in  this  form.  The  real  quea- 
is,  have  the  defendants  been  deprived  of  any  right  to 
d  the  same  defense  they  could  have  pleaded  in  an  equi- 
e  action  ?  The  plaintiff  in  this  case  sues  for  two  thousand 
ars.  If  plaintiff  would  be  legally  liable  for  any  portion 
his  sum  in  an  action  for  contribution,  that  fact  might 
;  been  shown  if  properly  pleaded  in  this  action,  and  the 
ntiff's  claim  reduced  to  the  extent  of  his  liability.  (1 
ip.  L.  1112 ;  Crary  v.  Goodman,  12  N.  Y.  266 ;  Rindge  t. 
er,  57  Id.  209 ;  Cavilli  v.  -Allen,  Id.  508 ;  Bruce  v.  Burr 
l.  67  Id.  237;  Carpentier  v.  Oakland,  30  Cal.  439; 
rien-v.  Perry,  1  Black  (U.  S.),  132.) 
[.  The  objectioQ  that  the  plaintiff  had  a  legal  interest  in 
,  aides  of  the  controversy  is  answered  by  the  case  of 
7ou-eU  V.  Jacobs,  10  Cal.  388. 

[I.  The  plaintiff  may  sne  all  or  any  number  of  those 
le   on  a  joint  and  several   undertaking,   at  his  option. 


Aldjchsos  v.  Mkxiiks. 


Opinion  ot  the  Court— Belknap.  J. 


(Civil  Pr.  Act,  sec.  15 ;  People  v.  Love.  25  Cal.  52: 
V.  Trilling,  24  Wis.  610.) 

lY.  In  an  action  upon  a  joint  and  several  bond 
necessary  to  join  tlie  principal.  {Bramard  v.  = 
How.  Pr.  569.) 

V.  This  is  an  action  for  damages,  caused  by  tl 
fnl  and  unauthorized  act  of  the  sheriff.  It  was  i 
jury  sustained  by  all  the  sureties  in  common,  b 
plaintiff  alone;  not  because  he  was  a  surety  on  t 
taking  of  the  sheriff,  but  because  the  wrongful  i 
sherii?  was  committed  against  his  property,  just  a; 
liave  been  against  the  property  of  any  other  cit 
the  plaintiff  in  bringing  suit  for  such  wrongful 
controlled  by  the  principles  which  govern  action; 
tribution. 

VI.  In  an  action  between  the  sureties  for  contri 
plaintiff  can  be  brought  in  and  compelled  to  cont 
proportion  of  the  amount  of  the  damages  sustain 
wrongful  act  of  the  sheriff  with  the  other  solver 
upon  the  undertaking.  (Bachclder  v.  Fishe,  17  i 
Bttrrougksv.  Lott,  19  Cal.  125.) 

By  the  Court,  Belknap.  J,: 

This  is  an  action  brought  to  recover  the  sui 
thousand  dollars  as  damages  for  a  breach  of  the 
of  the  official  bond  of  George  \V,  Gilmore,  forme 
of  the  county  of  Eureka.  The  bond  is  joint  and 
form,  and  was  executed  by  Gilmore  as  princ 
twenty-seven  other  persons  as  sureties,  among  w 
the  plaintiff  and  the  two  defendants  against  who: 
tion  is  brought.  The  breach  consisted  in  the  con 
plaintiff's  property  by  Gilmore,  a  sheriff,  during 
of  offiee.  A  demurrer  was  intcrpo?ed  to  the  com 
on  several  grounds,  one  of  which  was  that  it  did 
facts  sufficient  to  constitute  a  cause  of  action, 
submission  of  the  demurrer  it  was  admitted  that 
tiff  was  a  surety  upon  the  bond,  and  thereupon 
the   sum    of   two   thousand   dcdlars.      The   court 
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demurrer,  and  its  ruling  in  this  regard  is  one  of  the 
jnde  upon  which  this  appeal  is  taken, 
'be  question  presented  ia,  whether  one  who  ib  himself  a 
ity  upon  an  official  bond  can  recover  from  hie  cosureties 

full  amount  of  damages  he  may  hare  sustained  by  the 
ngs  of  their  common  principal.  If  this  question  were 
A'ered  in   the   affirmative  and  judgment   passed   against 

defendants,  there  would  be  noLhing  to  hinder  them, 
■r  paving  it,  from  recovering  the  same  amount  from  the 
iitiff;  and  thus  the  parties  might  alternately  sue  each 
jr  indefinitely.  This  would  produce  circuity  of  action, 
ch  the  law  does  not  permit.  The  priueiple  to  which  ac- 
s  of  this  character  are  obnoxious  is  thus  stated  in  16tb 
,  ed.  of  Chilly  on  Pleading,  vol.  2,  363:  "Whenever  the 
its  of  litigant  parties  are  such  that  the  defendant  would 
entitled  to  recover  back  from  the  plaintiff  the  same 
Hint   of   damages   which   the   plaintiff   seeks   to   recover, 

defendant  may  plead  the  facts  which  constitute  such 
its  as  a  defense,  for  the  piir[)ose  of  avoiding  circuity  of 

'his  subject  was  considered  in  the  case  of  Gray  v.  Co^n, 
ush,  206,  under  a  statute  imposing  a  personal  liability 
n  stockholders  for  the  payment  of  the  debis  of  insolvent 
)orations.  In  that  case  it  was  songht  to  enforce  pay- 
it  of  the  debt  of  an  insolvent  corporation  against  one  of 
itockholders  by  a  creditor  who  was  himself  a  stockholder. 
court  said:  "And  it  is  further  argued  that,  because  he 
'  be  the  creditor,  and  have  a  judgment  against  the  cor- 
ition,  he  may  also,  like  any  other  creditor,  have  the  col- 
ral  remedy  over  upon  any  individual  member,  as  pro- 
d  for  by  this  statute.  But  this  is  by  no  means  a  just 
dusion.  The  obligation  is  declared  by  this  statute,  but 
remedy,  as  the  case  supposes,  is  sought  at  the  common 
;  it  must,  therefore,  be  limited  and  controlled  by  the 
e  of  the  common  law.  Xow,  if  the  member,  who  has 
■me  a  creditor  of  the  corporation,  say  A.  could  recover 
nst  B.,  another  member,  B.,  by  paying  the  debt,  would, 
is  turn,  become  a  creditor  of  the  corporation,  and  might 
e  his  action  against  any  one  or  all  of  the  other  members, 
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and,  amongat  the  rest,  against  A.,  to  recover  the  m 
again.  Now  when  a  case  is  so  situated  that,  if  one  c 
against  another,  and  the  latter  can  turn  round  ai 
the  money  back,  the  law,  by  way  of  rebuttal,  ant 
circuity  of  action,  holds  such  a  liability  a  defei 
dorsee,  yet  he  would  have  an  immediate  action  ov 
iirst  action.  Supposing,  by  way  of  illustration,  ■ 
be  a  note  in  circulation,  with  a  promisor  and  a 
dorsers,  of  whom  A.  ia  the  first  and  6.  the  second 
dorsed  by  several  others,  and  subsequently,  in  the 
business,  comes  again  to  A,,  aa  indorsee,  after  tl 
indorsements.  As  such  indorsee,  A.  sues  B,  as 
indoraer,  which  any  other  indorser  might  do.  E 
that,  though  true  it  ia,  he  is  liable  to  pay  it  to  . 
dorsee,  yet  he  would  have  an  immediate  action  ovi 
A.  as  his  prior  indorser,  and  this  shall  be  a  good  c 
way  of  rebuttal."  (Mitchell  v.  Turner,  87  Ala.  66 
V.  Bander,  3  Hill,  188.) 

We  are  of  opinion  that  this  action  can  not  be  m; 
Judgment  reversed. 


[No.    1,067.1 

FLOWERY  MINING  COMPANY,  Appeixj 
NORTH  BONANZA  MINING  COMPANY 

Respondents. 

Dbeo — Becohdiso  of  SiiL  not  Nkckssiiit— When  Rnskalis 
rmiSLMED. — The  recordlnj;  ol  thp  seal  to  a  deed  Is  not  abso 
Hal,  If  the  orlgli\Bl  loatrumpnt  can  not  be  prodQced,  anL 
thercol  la  offered  Id  eTldeDW,  the  eilntcnce  ot  tbc  seal  will 
from  the  statement  In  tbe  'Jeed  that  Ibe  grantor  did  set  b 
sffli  bla  seal  tlirreto,  and  from  the  attostatloD  clause  tbat  It 
aealed,   and  dellrered  Id   the  presence  of  nKaeaaea. 

Appeal  from  the  District  Court  of  the  First 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

R.  H.  Taylor  and  E.  F.  Preston,  for  Appellants 

The  court  erred  in  sustaining  the  objection  to 
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Argumeat  for  Rtapoodenti. 


!  of  secondary  evidence  of  the  deed.  The  deed  shows 
asealing.  The  subscribing  witnesses  attest  the  enseal- 
The  presumption  ia  that  it  was  sealed,  and  the  bur- 
)f  proof  is  upon  the  party  making  the  objection.  Om- 
yrasumuntur  rite  ei  solleniter  esse  acta  donee  probe- 
»  contrarium.  (Qray  v.  Gardiner,  3  Mass.  398 ;  Pejep- 
V.  Ransom,  14  Mass.  144;  McQueen  v.  Farquhar,  11 
467;  Marine  Inv.  Co.  v.  Haviside,  5  (L.  E.)  Eng.  & 
App.  630;  2  Best  on  Ev.,  sec.  362;  Talhot  y.  Hodaon,  7 
t.  251;  Burling  v.  Paterson,  9  C.  &  P.  572;  Doe  v. 
M,  9  Johns.  169;  Supervisors  v.  White,  30  Barb.  78; 
umey  v.  Gutler,  18  Id.  211;  Jones  v.  Martin,  16  Cnl. 
Estate  of  Sticknoth,  7  Nev.  234.) 

wis  £  Deal,  for  Respondents : 

The  word  deed,  as  used  in  the  statute  (1  Comp.  L. 
means  a  written  instrument  under  seal.  That  is  not 
the  legal  meaning  of  the  word,  but  its  common  signifi- 
1.     (Bouv.  Die.  444;  1  Comp.  L.  96;  Civ.  Pr.  Act,  sec. 

A  deed  of  real  estate  must  be  under  seal  except 
i  that  formality  is  dispensed  with  by  statute.  (3  Wash, 
eal  Prop.,  244,  245;  2  Hill,  on  Kea!  Prop.  424,  425; 
e  of  Merrill  v.  Home,  5  Ohio  St.  319 ;  4  Crul.  23 ;  6'n- 
-lod  V.  Campbell,  14  N.  H.  396;  1  Chitty  on  Cont.  4;  1 
's  Actions  and  Defenses,  674.) 

[.  There  being  no  seal  indicated  in  the  record,  there  ia 
:ire  presumption  that  there  was  a  seal  than  there  would 
been  if  the  original  deed  hiid  been  presented  without 
I.  {CliiUon  V.  People,  66  111.  501.) 
.  The  record  offered  must  stand  for  itself,  and  can  not 
ded  by  any  presumptions.  {Downing  v.  Haxton.  21 
178;  Georgia  R.  R.  Co.  v.  BamiUon,  59  Ga.  171.) 
Without  the  production  of  the  subscribing  witness 
ais  testimony  as  to  the  fact  of  the  ensealing  of  the 
the  record  stands  as  if  there  had  been  no  subscribing 
ss.  If  the  original  deed  had  been  produced,  it  would 
been  necessary  to  produce  the  witness  himself  to  prove 
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the  executifm  of  the  deed.     (1   Qreenl.  on  E* 
and  569,  A.) 

By  the  Court,  Hawlet,  J. : 

Upon  the  admission  of  defendants'  counsel  t 
inal  deed  was  lost,  the  plaintiffs  offered  in  ( 
record  of  a  deed  from  the  Flowery  mining  co 
fiuted  by  William  I.  Cummings,  late  sheriff  oJ 
of  Storey,  to  John  W.  McKenney,  as  secondary 
its  contents. 

The  attestation  clause  reads  as  follows: 

"In  witness  whereof,  the  said  sheriff,  the  si 
the  first  part,  has  hereunto  set  his  hand  and  s 
and  year  first  abore  written.  W.  I.  Curamings, 
*  *  *  Signed,  sealed,  and  delivered  in  the 
Philip  Stonpr." 

This  deed  was  properly  acknowledged  befo 
public.  The  defendants  objected  to  the  admif 
deed  in  evidence  upon  the  gro\ind  that  there  w 
of  the  ensealing  of  the  deed.  The  court  susta 
;iection  and  granted  a  nonsuit.  Did  the  court  ei 
ing  the  record  of  the  deed  as  evidence?  Tl 
rendered  upon  the  principles  of  the  common 
dare  that  it  is  just  as  necessary  that  a  dee< 
sealed  as  that  it  should  be  signed  and  deliven 
spondents'  counsel,  therefore,  claim  that  the  re 
absence  of  any  evidence  to  the  contrary,  must 
conclusive  that  the  original  deed  was  not  se 
position  has  much  reason  to  support  it,  and  is  ! 
Switzer  V.  Knapp,  10  Iowa,  75,  where  the  court 
complainant  further  asks,  what  if  the  copy  does 
fleal.  A  scroll  stands  for  this,  and  how  can 
copied  ?  It  is  copied  the  same  as  a  seal  is,  I 
'seal,'  or  by  a  scroll,  or  by  this  and  the  word  ' 
letters  'i-.  a.'  without  it.  The  copy  of  a  deed 
mark  indicating  a  seal,  is  evidence  that  there  wai 

On  the  other  side,  appellant  contends  that  tl 
of  the  deed  will  be  presumed,  and  that  the  hurd 
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le  contrary,  rests  upon  the  party  making  the  objection. 
isel  rely  upon  the  authority  of  1  Sugdcii  on  Powers, 
where,  after  stating  that  sealing  is  essential  to  a  deed, 
luthor  says  that  'where  the  instrument  is  a  deed,  and 
roper  stamps,  and  it  is  stated  in  the  attestation  to  hare 
sealed  and  delivered  in  the  presence  of  the  witnesses.. 
ill,  in  the  absence  of  evidence  to  the  contrary,  be  pre- 
•d  to  have  been  sealed,  although  no  impression  uppear 
.  the  parchment  or  paper."  No  authorities  are  cited, 
tic  author,  in  support  of  this  text.  The  text  is,  how- 
followed  by  Matthews  on  Presumptive  Evidence,  36, 
by  Taylor  on  Evidence,  sec.  128. 

e  agree  with  respondents'  counsel,  that  the  English 
.  cited  by  appellant  do  not  support  the  text  as  al>ove 
d,  and  if  the  case  rested  upon  the  authorities  presented 
le  briefs  of  the  respective  counsel,  we  would  be  inclined 
latain  the  action  of  the  court  in  excluding  the  record 
le  deed.  But,  upon  further  examination,  we  find  that 
ijorjty  of  the  decisions  in  the  United  States  are  to  the 
t  that  the  recording  of  the  seal  is  not  absolutely  essen- 
that  if  the  original  instrument  can  not  be  produced, 
existence  of  the  seal  will  be  presumed,  from  the  state- 
;  in  the  concluding  portion  of  the  deed,  that  the  grantor 
set  his  hand  and  affix  his  seal  thereto,  and  from  the 
tation  clause,  that  it  was  signed,  sealed,  and  delivered 
e  presence  of  witnesses. 

Geary  v.  The  City  of  Kansas,  61  Mo.  379,  no  seal  ap- 
?d  on  the  record  of  the  certificate  of  acknowledgment 
le  record  copy  of  a  deed.  The  court  said:  "It  is  not 
jsary  for  the  recorder  to  attempt  to  copy  the  seal,  nor 
necessary  for  him  to  note  the  place  where  the  seal  was 
id  in  the  original;  the  statement  in  the  body  of  the  cer- 
■te,  that  the  clerk  who  made  it  affixed  the  seal  of  said 
:,  authorizes  the  presumption  that  such  seal  was  affixed, 
ihe  general  current  of  authority'  favors  this  view.  (Iled- 
V.  Overton.  4  Bibb,  406;  Origin  v.  Sheffield,  38  Miss. 
Sneed  v.  Ward,  5  Dana,  187;  Smith  v.  Doll,  13  Cal. 
)" 
LOT  statute  relative  to  the  acknowledgment   and   record- 

NeT.    Vol.    XVI.— 20. 
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ing  of  the  conveyances  is  substantially  the  same  aa 
of  California.  Terry,  C,  J.,  in  delivering  his 
Smith  V.  Dall,  supra,  said;  "The  conveyance  i 
quired  to  be  copied  into  the  record,  in  order  t 
may  determine  its  sufficiency  and  the  character 
tate  conveyed.  To  accomplish  this  end  it  is 
sary  that  the  seal  should  be  copied  upon  the  1 
enough  if  it  appear  from  the  record  that  the 
copied  is  under  seal.  This,  we  think,  ia  sufEcie 
by  the  record  of  the  conveyance  from  Richardson, 
purports  to  be  under  seal,  and  to  have  been  sigr 
and  delivered  in  the  presence  of  the  subscribing  i 
Sanderson,  J.,  in  Emmal  v.  Webb,  36  Cal.  2 
ered  that  the  question  admitted  of  debate,  but  c 
cide  it.  In  a  recent  decision  by  Mr.  Justice  Fi 
supreme  court  of  the  United  States,  he  adds  the 
his  judicial  sanction  in  terms  direct,  clear,  and  ■ 
the  principles  announced  in  Smith  v.  Dail.  In 
V.  RichnioTid,  5  Sawy.  603,  he  said:  "There  is  no 
a  seal  is  essential  to  a  conveyance  of  real  property. 
The  general  doctrine  with  reference  to  instrument 
real  property  is  transferred  is  the  same  in  Cal 
in  other  slafcs — the  instruments  must  be  sealed, 
for  infer  vivos  can  only  be  made  by  deed,  and  i 
plies  sealing;  its  definition  is  'a  writing  sealed  an{ 
by  the  parties.'     (2  Blackstone,  295.)" 

After  copying  the  text  from  Sugden  on  Powei 
quoted,  he  adds:  "The  presumption  thus  indulgi 
just  and  natural  wliere  the  original  instrument  ii 
resort  ia  had  to  secondary  evidence  of  its  contf 
statute,  in  providing  for  the  record  of  deeds,  dr 
quire  any  note  or  entry  by  the  recorder  of  the  e: 
a  seal  to  the  original ;  yet  copies  from  the  records 
admissible  in  evidence  with  the  like  effect  as  the 
when  the  latter  are  beyond  the  possession  or  cont 
party.  The  existence  of  the  seal  to  the  origi 
therefore,  in  the  majority  of  cases,  where  copies 
be  a  matter  of  presumption,  and  the  fact  may  be  1 
sumed   from   any  expressions   in   conclusion   of  t] 
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AS  in  the  copy  produced  in  the  present  case  or  in  the 
tion  indicating  that  a  seal  was  affijied." 
Jie  light  of  these  authorities  we  think  the  court  erred 
taining  the  defendants'  objection. 

judgment  of  the  district  court  is  reversed,  and  the 
remanded  for  a  new  trial. 


[No.   1.086.] 

STATE  OF  NEVADA,  Respondeht,  v.  CHARLEY 
HING-,  ApPEUJkNT. 

EHT       FOB       MDBDII WlLLV'UL,        DKLIBEIUTI,       AND       PUHIDITITED— - 

,ICD  AroBBiHouaaT. — Id  reviewing  In  Indictment  for  murder:  Held, 
ctiBrgIng  tbe  bomlcide  to  bare  been  with  "malice  sforethougbt"  1b 
amount  to  (n  ■rerment  that  tbe  Bct  was  "wllltal,  deliberate,  and 

nedlUted." 

(CE    OF   CHALUlKai    FOB    IMFMID    BUB — NOT    SdBJKCT   Or   REVIEW.-— 

allonrance  of  a  challenge  for  Implied  bias  la  not  tbe  BUb}«ct  of 
•iceptfon. 

1BNIR4L  OB  P1KTICC1.1B  Cacse  OF  Chali.enoi — CoNactDNrioiia 
s'loMS. — A  Juror  waa  excused  upoD  the  grouod  tbat  he  enlertaJned 
L  conscleDtloua  opIoloDa  concerolag  caplral  punishment  as  would 
lude  bis  finding  deteodaat  guilty  of  an  offense  punlahabte  with  death  : 
I,  that  the  objection  to  the  Juror  did  not  go  to  the  general  cause  at 
lenKC :  chat  be  was  dIsqaallfliMi  from  serrtng  In  any  case,  hot  to  tbe 


,1TT  OF  WITKE8S1S — IssTnucriON.— In  reilewtna  an  Instruction 
Lire  to  tbe  credibility  of  a  witness  Jalnllj  iDillcted  with  defendant: 
(,  that  the  altendon  of  tbe  J"py  tony  be  directed  to  tbe  petullar  dv- 
Etnnci'a  surroundlni;  any  wltaesa  thai  are  proper  to  be  considered  In 
rmialng  the  weight  to  be  attncbed  to  bla  teadmony. 
<  TO  Give  Insiboctio^s. — The  omission  of  the  court  to  Instruct 
ry  upon  any  particular  point,  when  the  same  Is  not  deflnllely  re- 
tcd,    is   not  tbe  subject  of  on  eiceptlon, 

EAi.  from  the  District  Court  of  the  Fourth  Judicial 
t,  Humboldt  County. 


facts  appear  in  the  opinion. 
.  Buckner,  for  Appellant. 
1.  Murpkjf,  for  Respondent. 
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By  the  Court,  Belknap,  J: 

Appellant  was  convicted  of  the  crime  ot  mi 
first  degree,  and  sentenced  to  be  executed.  He  i 
the  judgment  and  from  an  order  overruling  his 
a  new  trial.  The  first  assignment  of  error  arii 
action  of  the  court  in  overruling  a  motion  in  ar: 
rnent,  founded  upon  the  alleged  insufficiency  o: 
raent  to  support  a  judgment  of  conviction  of  m 
first  degree. 

The  indictment  charges  that  the  defendants  C 
and  Tang  Yan,  "on  the  eighth  dav  of  May,  a. 
thereabouts,  and  before  the  finding  of  this  ini 
the  said  county  of  Humboldt,  state  of  Nevada, 
thority  of  law  and  wifh  malice  aforethought, 
The  statute  defining  the  degrees  of  murder  pi 
murder  which  shall  be  perpetrated  by  poison, 
wait,  torture,  or  by  any  other  kind  of  willful 
and  premeditated  killing,  or  which  shall  be  cc 
the  perpetration,  or  attempt  to  perpetrate,  any 
robbery,  or  burglary,  shall  be  deemed  murder 
degree;  and  all  other  kinds  of  murder  shall 
murder  of  the  second  degree.     *     *     *" 

From  this  definition  of  murder  of  the  first  » 
argued  that  as  the  indictment  failed  to  aver  wil 
liberation,  and  premeditation,  which  are  essent 
ents  of  the  crime  of  murder  of  the  first  degree, 
support  the  judgment  rendered.  The  statute  d 
the  indictment  shall  be  sufficient  if  it  can  be 
therefrom  "that  the  act  or  omission  charged  as 
is  clearly  and  distinctly  set  forth,  in  ordinary 
language,  without  repetition,  and  in  such  a  mam 
able  8  person  of  common  understanding  to  kn 
intended,"     (Sec.  2323,  Comp.  L.) 

The  indictment  meets  all  of  the  requirements 
tion  of  the  statute ;  it  follows  the  form  prescr 
legislature  for  indictments  for  murder,  in  charj 
to  have  been  done  with  "malice  aforethought,' 
charge  is  tajitamount  to  an  averment  that  the  acl 
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deliberate,  and  premeditated."  (People  v.  Dolan,  9  Cal. 
;  People  v.  Mun-ay.  10  Id.  309  ;  People  v.  Vance,  21  Id. 

;  Slaie  v.  Thompson,  12  Nev.  140;  State  v.  Crazier,  Id. 

■) 

'he  next  point  relied  upon  is  the  ftllowance  of  a  challenge 
the  district  attorney  for  implied  bias  to  one  James  A. 
dtigon,  who  had  been  returned  upon  the  venire,  and  who 

e-xciised  upon  the  ground  that  he  entertained  such  con- 
iitioiis  opinions  concerning  capital  punishment  as  would 
'lude  his  finding  a  defendant  guilty  of  an  offence  pimisli- 

with  death. 

n  Sl(de  V,  Larhin,  11  Nev.  314,  and  in  State  v.  Pritchard, 
[d.  79,  this  conrt  held  that  the  allowance  of  a  challenge 

implied  bias  was  not  the  subject  of  an  exception.     So 

as  been  repeatedly  held  by  the  supreme  court  of  Cali- 

lia  under  a  statute  similar  to  ours.     {People  v.  Murphy, 

:'al.  1Z7;  People  v.  Cotta,  49  Id.  167;  People  v.  Vasqtie^, 

.>fiO;  People  v.  AfheHon.  51  Id.  495.) 

he  reason  upon  which  this  ruling  is  based  is  well  stated 

People  V.   Murphy,  45   Cal.   142,  in  the  follomng  lan- 

je: 

By  the  criminal  practice  act   (sec.  433)   it  is  provided 

an  exception  may  Iw  taken  to  the  decision  of  the  conrt 
n  a  matter  of  law  in  dimllowing  a  challenge  to  a  jxiror 
implied  Mas.  The  action  of  the  court  in  alloi"ing  such 
lallouge  is  not  included,  but  is  omitted,  and  ex  industria 
ttcd;  in  other  words,  excluded  by  the  statute  itself  as 
ning  the  subject  of  an  exception.  This  distinction  was 
ited  out  by  the  attorney  general,  in  People  v.  Stewarl,  7 
140,  but  was  then  apparently  overlooked  by  the  court 
t  least  it  was  not  advcricd  lo  in  the  opinion  delivered  in 

case.    The  reason,  and  it  is  a  sensible  one,  upon  which 

statute  proceeds,  is  that  when  a  competent  jury,  corn- 
id  of  the  requisite  niiniiior  of  persons,  has  been  impan- 
i  and  awom  in  the  case,  the  purpose  of  the  law  in  that 
lect  has  been  accomplished;  that,  though  in  the  impanel- 

of  the  jury  one  competent  person  be  rejected,  yet,  if 
ther  compettmt  person  has  been  substituted  in  his 
d,  no  injury  has  been  done  to  the  prisoner,  certainly  no 
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injury  ■which  a  new  trial  would  repair,  because  i 
a  venire  de  novo  be  awarded,  it  is  not  pretend 
prisoner  could  insist  upon  tbe  excluded  person 
daily  returned  upon  the  panel.  The  result  wo 
the  prisoner  would  probably  be  tried  again  by  a 
petent  jury,  of  which  the  excluded  person  wou! 
member,  and  bo  the  new  trial  would  only  be 
again  that  which  had  been  done  already." 

Upon  this  subject  it  is  further  contended  tha' 
of  the  court  should  be  reviewed  because  the  groi 
lenge  is,  in  fact,  general  rather  than  particular. 

Section  1961  declares:  "A  challenge  for  cai 
taken  by  either  party.  It  is  an  objection  to  i 
juror,  and  is  either:  First,  general,  that  the  j' 
qualified  from  serving  in  any  case;  or  second, 
that  be  is  disqualified  from  serving  in  the  casi 
Section  1963  defines  implied  bias  to  he  such  a  bi 
the  existence  of  the  facts  is  ascertained,  in  j- 
law  disqualifies  the  juror,  and  this  is  properly  r 
the  particular  causes  for  challenge.  The  subs 
tion,  in  its  ninth  subdivision,  declares  that  if 
charged  be  punishable  with  death,  the  entertain 
conscientious  opinions  by  the  juror  as  would  f 
finding  the  defendant  guilty,  shall  be  cause  fc 
for  implied  bias.  It  is  apparent  that  the  objei 
juror  did  not  go  to  the  general  cause  of  challei 
was  disqualified  from  serving  in  any  case,  but  tc 
ular  cause  that  he  was  disqualified  from  serving 
on  trial. 

The  third  objection  is  taken  to  the  giving  of 
tion  touching  the  matters  proper  for  the  jury  to 
determining  the  credibility  to  be  given  to  the  l 
Tang  Yan,  who  was  jointly  indicted  with  appt 

The  instruction  is  as  follows :  "The  defendant, 
has  offered  herself  as  a  witness  in  behalf  of  the 
in  this  trial,  and  in  considering  the  weight  ai 
be  given  to  her  evidence,  in  addition  to  noticin 
ner  and  the  probability  of  her  statements,  taken 
tion  with  the  evidence  in   the  cauae,  you  sliou 
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■elation  and  eituation  under  which  she  gives  her  testi- 
■,  the  cuuscquenees  to  her  relating  from  the  result  of 
trial,  and  all  the  inducemeuts  und  teiiiptatiou^  which 
1  ordinarily  influence  a  person  in  her  situation.  You 
d  carefully  determine  the  amount  of  credihility  to  which 
vidence  is  entitled.  If  convincing,  and  carrying  with 
belief  in  its  truth,  act  upon  it;   if  not,  you  have  a 

to  reject  it," 

.6  point  of  the  objection  appeal's  to  be  that  whilst  this 
iction  was  correct  in  so  far  as  the  testimony  of  Tang 
applied  to  herself,  it  placed  her  testimony  relating  to 
lant  in  a  less  favorable  light  before  the  jury  than  that 
e  other  witnesses.  The  objection  is  untenable.  Whilst 
customary  for  courts  to  instruct  juries  in  reference  to 
estimony  of  defendants  iu  criminal  cases,  who  offer 
selves  as  witnesses,  the  attention  of  the  jury  may  be 
ted  to  the  peculiar  circumstances  surrounding  any  wit- 
and  proper  to  be  considered  in  determining  the  weight 

attached  to  his  testimony.  Finally,  it  is  claimed  that 
acta  of  the  case  required  the  application  of  a  rule  of 
apon  which  no  instruction  was  given.  This  objection 
swered  by  the  fact  that  no  instruction  on  the  subjw't 
'cquested.  The  omission  to  instruct  when  not  definitely 
isted  is  not  the  subject  of  an  exception. 
ere  being  no  error  in  the  record,  the  order  and  judg- 

are  aiErmed  and  the  district  court  directed  to  appoint 

for  the  execution  of  its  sentence. 


[No.    1,050.1 

.  BROWN,  Respondent,  v.  L.  A.  ASHLEY,  Appel- 
lant. 
I  JuDOMENT — BBS  JUDICATA. — Wbsrs  I  former  Judgment  bas  eslab- 
bed  tbe  Tlshta  of  the  respective  psrties  (o  the  waters  ol  a  Btream.  tbe 
ID«  quMtlon  ■■  becweea  ibe  same  parties  can  not  again  be  considered : 
!■  rei  Judical  a. 

r  wot  DivaaaiON  or  Wathb^-Vindication  ano  Pbisibvation  oi  a 
OHT — ADVRwa  BiQHT. — WbeN  the  act  complained  ol  la  committed 
der  ■  claim  ol  liBht,  which.  U  allowed  to  cOAtlDoa  lor  a  certain  leDfth 


JiEowN   V.  Ashley. 


Argument  for  Appellant. 


oC  tlmu.  would  ripen  iDto  bd  advene  rlgbt,  and  deprlre  < 
bis  property,  he  <b  Dot  oolr  eotltlpil  la  an  ictloD  tor  the 
hi!   Tight,  but  also  (or   Its  preiervBtlon, 

iDEii— Whim  Ihjunctios-  »nocLD  Issue— Nouimal  OAiti 
I'HE  OF  WiTEn.— Id  actions  for  tbe  dlTcraion  of  water,  wl 
clear  violation  of  an  eatabllsbed  rlgbt.  and  a  threatened  < 
aucb  violation,  It  la  not  nei'essDrjr  to  show  actual  danmgei 
use  of  tbe  water.  In  order  to  authorise  a  court  to  Issue 
■nil  make  It  perpetual, 
Ai-PEAi,  from  the  District  Court  of  the  Four 

District,  Humboldt  County. 

The  facta  sufficiently  appear  in  the  opinion. 

R.  M.  Clarke,  for  Appellant: 

I.  Tlie  owner  of  land  upon  a  natural  waterec 
titled  to  make  a  reasonable  use  of  the  water  for 
(Aiifrell  on  Watercourses,  aces.  119,  119a,  122 ; 
Maii'in,  2  Gray,  3!)4;  Davis  v.  Winslow,  51  Me.  2a 
V.  Doir,  1  Root,  GSil;  Weston  v.  Alden.  8  ilass 
thony  V.  Lapham,  5  Pick,  175;  Embrey  v.  Owe 
353 ;  Blmchard  v.  Baker,  8  Greenl.  253 ;  Wadsif^ 
lolson,  15  Conn.  366;  Gilletl  v.  Johnson,  30  Id.  ] 
V.  Merriiveather,  3  Scam,  47C ;  Union  M.  &  M.  Cc 
2  Saw.  190;  Union  M.  £■  M.  Co.  v.  Dangbcrg,  i 

II.  Any  use  of  water  by  a  riparian  proprietor 
ble,  wbicb  does  not  deprive  the  lower  proprietor 
ficial  use,  and  which  does  not  work  the  lower  p 
substantial  injury  and  actual  damage.  (Angell 
courses,  sec.  93a ;  Union  M.  &  M.  Co.  v.  Ferris,  2 
Tyler  v.  Wilkinson,  4  Mason,  397 ;  Embrey  v,  Owt 
353 ;  Howard  v.  Ingersoll,  13  How.  426 ;  Farrell  v 
30  N.J.  Eq.  511.) 

III.  Tbe  law  of  riparian  proprietorship  has  i 
tion  and  does  not  exist  in  this  state.  On  the  coi 
law  in  force,  governing  the  use  of  water,  is  that 
priation.  {Lohdell  v,  Simpson,  2  Nev.  274 ;  Ophit 
V,  Carpenter,  4  Id.  534;  Barnes  v.  Sabron.  10 
HobaH  V.  Wicks,  15  Id.  418;  Act  of  July  26,  ] 
Stats.  U.  8.  sec.  2339 ;  Atchison  v.  Peterson,  20  1 
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V.  Gallagher,  Id.  670 ;  Jetinison  v.  Kirk,  98  U.  S.  453 ; 
r  V,  Xatoma  W.  Co./lOl  Id.  274.)  The  common  law, 
d  in  England,  is  not  applicable  to  our  situation,  and 
ore  is  not  the  rule  of  decision  here.  (Petition  for  re- 
ig,  Vansiclde  v.  Haines;  Cooley's  Const,  Lim.  12;  2 
44;  27  Cal.  482;  Boyer  v.  Sweet.  3  Scam.  120;  Mid- 
Y.  Priichard,  li.  510.) 

The  decree  prevents  defendant  from  using  water,  first, 
it  would  not  reach  plaintiff  if  not  uaed;  and  sec- 
from  using  the  surplus  which  plaintiff  doeg  not  use  or 
e.  This  is  contrary  to  all  reason,  against  all  princi- 
nd  subversive  of  the  best  interests  of  the  country. 
luthorities  before  cited.) 

The  former  judgment  is  not  conclusive,  because  prop- 
iterpreted  it  does  not  deny  the  use  which  defendant 
aking  of  the  water.     (See  cases  cited  to  support  para- 

II.) 

■is  &  Deal,  for  Respondent; 

rights  between  the  parties  to  this  action,  as  to  the 
waters  of  Coyote  creek,  were  determined  by  the  for- 
cer ee  of  the  lower  court 

M.  Chrke,  in  reply : 

'.i  the  former  judgment  existed  and  was  in  force,  it  was 
judicata  between  the  parties,  and  was  an  estoppel  as 
matters  which  it  involved:  the  same  subject-matter 
3ot  be  litigated  again.  (JacJcson  v.  Lodge,  36  Cal,  28 ; 
V,  Petaluma,  Id,  230;  Bamum  v.  Reynolds,  38  Id. 
The  respondent  could  no  more  litigate  the  subject- 
■  over  again  than  the  appellant.  The  estoppel  is  mu- 
id  concludes  both  parties. 

Admitting  for  argument  respondent'.s  title  to  the  water, 
mceding  appellant's  violation  of  his  strict  right,  and 
dent's  technical  right  to  have  nominal  damages,  never- 
appellant  should  have  had  judgment  for  his  costs, 
the  action  is  trespass,  the  injury  reparable,  the  dani- 
oniinal,  no  injunction  will  lie,  although  the  title  of 
ff  is  undisputed.     (Thorn  v.  Sweeney,  12  Nev.  251.) 
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III.  In  any  event  the  decree  is  broader  than  t 
rants,  and  sbould  be  modified  or  reversed. 

IV.  The  former  decree  must  be  interpreted  in 
tbe  settled  principles  of  the  law ;  and  the  denia 
the  right  to  use  the  waters  of  the  stream  for  irrij 
be  limited  to  such  use  as  will  injure  responden 
him  actual  damage.  It  can  not  be  construed  1 
pellant  the  right  to  the  surplus  water  in  time 

By  the  Court,  Hawley,  J. : 

In  1876  the  plaintiff  obtained  a  judgment  aga 
ant  for  damages  and  costs,  and  a  decree  "that  pla 
owner  of  the  lands,  tenements,  and  hereditament 
in  plaintiff's  complaint,  and  that  he  is  a  ripariac 
proprietor  in  respect  to  said  lands  and  Coyote 
stream  mentioned  in  plaintiff's  complaint,  and 
entitled  to  have  all  the  waters  of  said  stream  con 
obstructed  to  and  upon  said  lands,  except  thai 
may  use  such  portion  of  said  waters  as  may  be  m 
domestic  purposes  and  not  for  irrigation." 

In  the  present  action,  the  complaint,  among  o 
alleges,  and  the  court  finds,  that  defendant,  durii 
1877,  1878,  and  1879,  wrongfully  and  uulawfulh 
from  the  channel  the  waters  of  said  Coyote  cree 
the  same  for  irrigating  his  land,  and  thereby  pre 
waters  from  flowing  down  upon  the  lands  of  i 
they  otherwise  would  have  done.  The  plaintiff 
former  judgment  and  decree. 

The  court,  in  its  finding  of  facts,  states  that  de 
not  divert  tlie  waters  of  the  creek  ''except  duriiij 
et  season  of  said  years  and  during  that  portion 
season  of  said  year  when  if  not  so  diverted  bj 
said  water  would  have  been  absorbed  by  the  soil 
phere  «  *  *  before  it  reached  the  lands  oi 
and  that  the  volume  of  water  was  not,  by  the  acts 
ant,  so  diminished  "as  in  any  manner  to  depri 
of  sufficient  water  to  irrigate"  the  crops  grow 
lands,  and  for  all  domestic  purposes. 

Judgment  was  rendered  in  favor  of  the  plain 
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•  damages,  and  a  decree  was  entered  aubstaiitially  the 
as  in  the  former  action,  and  the  defendant  was  en- 
i  "from  ever  hereafter  diverting  or  obstructing  in  any 
er  any  of  said  waters  of  said  creek  from  the  natural 
Lcl  thereof,  so  as  to  prevent  said  waters,  or  any  portiog 
)f,  from  flowing  down  to  or  upon  the  plaintiff's  said 

e  former  judgment  was  rendered  on  the  merits,  and  it 
elusive  between  the  parties  aa  to  their  respective  rights 
waters  of  Coyote  creek, 

iceding  that  the  former  judgment  was  too  broad,  and 
it  would  have  been  modified  if  the  proper  objection 
leen  made,  still  it  is  apparent,  upon  well-established 
iples  of  law,  that  the  same  question  can  not  again  be 
lered.  It  is  rea  judicata.  (Freeman  on  Judgments, 
49,  and  authorities  there  cited.) 

3  diversion  of  the  waters  of  Coyote  creek,  by  the  de- 
nt, was  a  violation  of  plaintiff's  rights,  as  established 
e  former  decree,  and  entitled  him  to  nominal  dam- 
and  to  the  decree  and  injunction  which  he  obtained 
.  second  action.  (Barnes  v,  Sabron.  10  Nev.  247.) 
)  judgment  of  the  district  court  is  affirmed. 

CPON     BEHEAEING. 

the  Court,  HawleYj  J.; 

granted  a  rehearing  in  this  case,  in  order  to  give  ap- 
t  an  opportunity  to  re-argue  the  questions  whether  the 
erred  in  granting  the  injunction  and  in  allowing  coats. 
examination  of  the  authorities  has  strengthened  oui- 
tion  that  the  former  opinion  was  correct  is  every  par- 

<m  V,  Sweeney,  12  Nev.  251,  upon  which  appellant  re- 
las  no  special  application  to  the  facts  of  this  case. 
)rinciple  therein  announced,  that  a  court  of  equity 
ot  issue  an  injunction  in  cases  of  mere  trespass  where 
jury  complained  of  is  not  committed  imder  any  gen- 
laim  of  right  or  title  in  the  defendant,  and  where 
is  no  appreciable  damage,  and  the  remedy  at  law  is 
,  is  well  settled, 
it  is  equally  as  well  settled  by  the  authorities,  that 
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where  the  act  complained  of  is  coinniitted  by 
ant,  under  a  claim  of  right,  which,  if  allowed 
for  a  certain  length  of  time,  would  ripen  into 
right,  and  deprive  the  plaintiff  of  his  property, 
riff  is  not  only  entitled  to  an  action  for  the  vir 
his  right,  but  also  for  its  preservation.  This  i: 
true  of  actions  for  the  diversion  of  water  where 
in  the  present  case,  a  clear  violation  of  an  estab] 
and  a  threatened  continuance  of  such  violation. 
on  Easements,  423-4;  Ang.  &  Ames  on  Waterco 
Barnea  v,  Sahron,  10  Nev.  247 ;  Parler  v.  Grisicol 
302-5  ;  Stein  v.  Burden,  24  Ala.  148.) 

In  such  cases  it  is  not  necessary  to  show  actut 
or  a  present  use  of  the  water,  in  order  to  author 
to  issue  an  injunction  and  make  it  perpetual.  ( H 
Porlland  Manufacturing  Company,  3  Sum.  197;  j 
Boiling  Springs  B.  Co.,  14  N.  J.  Ch.  343;  Comii 
I.  &  N.  F.,  34  Barb.  491-2 ;  40  N.  T.  191 ;  39  Ba 
Crosby  <£■  Sons  v.  l/ightowler,  3  Eq.  Cas.  (L.  I 
Lyon  V.  McLaughlin,  32  Vt,  425;  Kerr  on  Injun 
(34);  226  (2);  Ang.  on  Watercourses,  sec.  449 
Injunctions,  sec.  556.) 

In  Webb  v.  Portland  M.  Co.,  the  court,  in  disc 
question,  said :  "If,  then,  the  diversion  of  water  < 
of  in  the  present  case  is  a  violation  of  the  ri{ 
plaintiffs,  and  may  permanently  injure  that  rigb 
come,  by  lapse  of  time,  the  foundation  of  an  adi 
in  the  defendant,  I  know  of  no  more  fit  ease  for 
position  of  a  court  of  equity,  by  way  of  injunct 
strain  the  defendants  from  such  an  injurious  act. 
I>e  a  remedy  for  the  plaintiffs  at  law  for  damages 
remedy  is  inadequate  to  prevent  and  redress  the 
If  there  be  no  such  remedy  at  law,  then,  a  fortio. 
of  equity  ought  to  give  its  aid  to  vindicate  and 
the  right  of  the  plaintiffs.  A  court  of  equity  w 
deed  entertain  a  bill  for  an  injunction  in  case  i 
trespass  fully  remediable  at  law.  But  if  it  migh 
irreparable  mischief,  or  permanent  injury,  or 
right,  that  is  the  appropriate  case  for  such  a  bill," 
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n  Corning  v.  Troy  I.  £  N.  F..  40  N.  Y.  206,  the  court 
1:  "No  man  is  justified  in  withholding  property  from 
owner  when  required  to  surrender  it,  on  the  ground 
;  he  does  not  need  its  use.  The  plaintiffs  may  do  what 
'  will  with  their  own.  Upon  established  principles  this 
.  proper  case  for  equity  jurisdiction.  First,  upon  the 
uid  that  the  remedy  at  law  is  inadequate.  The  plaintiffs 
entitled  to  the  flow  of  the  stream  in  its  natural  channel, 
al  remedies  can  not  restore  it  to  them  and  secure  them 
the  enjoyment  of  it.  Hence,  the  duty  of  a  court  of 
ity  to  interpose  for  the  accomplishment  of  that  result. 
urtlier  ground  requiring  the  interposition  of  equity  is  to 
d  multiplicity  of  actions.  If  equity  rnfuses  its  aid,  the 
■  remedy  of  the  plaintiffs,  whose  rights  have  been  es- 
ished,  will  be  to  commence  suits  from  day  to  day,  and 
i  endeavor  to  make  it  for  the  interest  of  the  defendant 

0  justice  by  restoring  the  stream  to  its  channel.  If  the 
ntiffs  have  no  other  means  of  recovering  their  riglitti, 
e  is  a  great  defect  in  jurispriidenfc.     But  there  is  no 

1  defect.  The  right  of  the  plaintiffs  to  the  equitable 
■{  sought  is  established  by  authority  as  well  as  princi- 

he  court  did  not  err  in  taxing  the  costs  of  this  suit 
nst  defendant.     (Brown  v.  Ashley,  13  Nev.  252.) 
he  judgment  of  the  district  court  is  afiirnied. 


3.  STRAIT  ET  AL.,  AFrELi.ASTS,  V.  C.  A.  BROWN  et 

AL.,    Res  PO  HUE  NTS. 

I  APPBOFRUTTON  OF  W.tTEt:. — Prlor  approprlatloD  gives  tbe  better  rlglit 
■>  rnnning  waters  upon  the  public  landi.  to  tbe  client  ol  tbe  ap- 
iroprlatlDD. 

ifciioN  MrrniiEN  Rt'NNiNO  Wateb  and  Wateb  PEHOOLtrciiia 
■HBOUQH  THK  SOIL.-  I'errolnt li)g  woter  eiiillag  in  tbe  earth  Is  not  fOT- 
nieij  bj  the  game  laws  Ihnl  pertain  to  runDlng  atreams.  No  dIstlDCMOD 
xlata  betwMn  waten  rimnlnK  nhder  tha  aurface  In  dellDed  channela  and 
boae  niniiliig  In  distinct  cbanneis  updd  the  aurfaca,  Tbe  dlidnetlan  ti 
>ade  between  aU  watera  ruDDlni  In  distlDct  cbannela,  whethir  upon  the 
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■utlBce  or  aubtemnein,  and  tboat  ooziDg  or  percolntlDg  tb 
In   Tarring  quaatltlca  aod   uncertalo   dIrecCians. 

iDiu — Facts — Law  or  Pbbcolatino  Watebs  hot  applicablb 
o(  '-Warm  SprlngB,"  at  one  time,  flowed  throuih  a  ui 
channel  to  Duckwaler  creek.  The  calcareoua  properlles 
of  tbe  aprlDgB  bave  formed  ■  llglit.  porous  llmEGtoDC 
natural  cbannel  from  tbe  elotigb  (near  ttic  Bprlcgs)  to  tbe  • 
cloBed,  and  by  some  subterranean  means,  which  are  not  sal 
tabllBhed,  the  waters  Sod  tbelr  way  to  the  creek.  The  aj 
source  of  tbe  creek,  and  the  diversion  of  the  watrr  from  t 
tbe  defendants,  appreciably  diminished  tbe  volame  of  wi 
flowing  Id  tbe  creek  :  Held,  upon  the  facts,  that  the  law 
waters  was  Dot  applicable,  and  tbat  the  law  of  approprlat 
em   the  case. 

iDBu — Sdbtebranban  Stbeaub. — Later  approprlalors  caD  not 
quire  rights  to  tbe  waters  of  the  iprlDg  which  conatitnle 
the  creek,  simply  because  the  means  by  which  the  waters 
from  tbe  springs  to  tbe  creek  a 


Appbai.  from  the  District  Court  of  the  Fift 
District,  Nye  County. 

The  facts  sufficiently  appear  in  the  opinion. 

R.  M.  Clarke,  for  Appellants: 

I.  The  spring  being  the  source  of  the  stream, 
connected  with  it  by  subterranean  channels,  is  ir 
of  it;  and  defendants  have  no  more  right  to  turn 
out  of  the  springs  than  out  of  the  stream  itself. 
Waterc,  sec.  112  a,  b,  c;  Wheatley  v.  Baugh,  S 
.-,28;  Arnold  v.  Foot,  12  Wend.  330;  Smith  v. 
Paige,  435;  Frazer  v.  Brown,  12  Ohio  St.  300; 
lUius,  25  Conn.  583.) 

II.  The  principle  governing  percolating  waters 
plication  to  this  case.  Defendants  do  not  own  the  1 
the  spring  is  situated,  and  do  not  cut  off  its  hidi 
lating  supplies  by  a  proper  use  and  enjoyment  of 
belongs  to  them.  They  can  not  invoke  the  mas 
est  solum  ejus  est  usque  ad  c(^lum.  (Ang.  on  Wa 
109-112 ;  Dexter  v.  Providence  Aq.  Co.,  1  Story,  ; 
Ion  V.  Bensied,  1  Campb.  463 :  Dickinson  v.  Orand 
7  Exch.  382.)  The  waters  are  not  percolating.  1 
tainty  which  is  the  reaaon  of  the  rule  does  not  ei 
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ng  is  the  ascertained  and  detennined  source  of  the  stream, 
ig.  on  "Waterc,  sec.  114  c;  Both  v,  Driscoll,  20  Conn. 
.) 

.  J.  Larising,  for  Respondents: 

The  record  fails  to  show  that  there  is  any  defined, 
yn,  and  existing  surface  or  subsurface  channel  or  water- 
■se  through  which  the  waters  of  "Warm  Springs"  usual- 
low  into  Duckwater  creek.  No  action  lies  for  the  di- 
ion  of  any  subterranean  waters,  or  to  determine  cor- 
tive  rights  thereto.  If  there  be  such  diversion  result- 
in  damages  to  the  plaintiffs  it  is  damnum  absque  injuria. 

plaintiffs,  in  order  to  maintain  this  action  against  the 
ndants,  must  prove  a  naturni,  visible  watercourse,  or 
ace  channel  through  which  the  waters  of  the  Warm 
ngs  usually  flow  into  Duckwater  cretk,  {Chasemore  v. 
lards,  7  H.  L.  Cases,  3i9;  Acton  v.  Blundell,  12  if.  & 
324;  Rawtrom  v.  Taylor,  11  Exch.  369;  Broadbent  v. 
isbotham.  Id.  602;  Trustees  v.  Youmans.  50  Barb.  316; 
sT.  Y.  362;  Goodall  v.  Tuttle,  29  Id.  459;  35  Id.  52S;  8 
s.  369 ;  High  on  Inj.,  sees.  509,  556;  9  Cuah.  174;  11  Id. 
;  108  Mass.  219 ;  21  Barb.  230 ;  4  Coma.  195 ;  Wash,  on 
,  sec.  7;  18  Pick.  117;  Wheathy  v.  Baugh,  25  Pa.  St. 
;  Hanson  v.  McCue,  42  Cal.  303 ;  27  Id.  476  ;  33  Id.  316 ; 
?ick.  117;  Ang.  on  Waterc,  sees.  112,  114;  Brown  v. 
w,  25  Conn.  593 ;  Baasetl  v.  Salisbury  Mfg.  Co..  43  N.  H. 
) 

y  the  Court  Bklkwap,  J. : 

his  is  a  suit  in  equity  to  establish  the  right  of  the 
itiff  to  the  waters  of  Duckwater  creek.  The  sources  of 
creek  are  springs,  known  as  the  "Warm  Springs,"  the 
■rs  of  which,  after  running  a  short  distance  through  a 
ral  surface  channel,  are  discharged  into  a  large  slough. 
I  slough  has  no  natural  surface  outlet.  Its  westerly  bor- 
wnsists  of  concretionary  limestone,  formed  by  the  waters, 
this  formation  extends  to  the  defined  surface  channel 
he  creek,  a  distance  of  about  half  a  mile.  The  land 
ehy    embraced    is    a    portion    of    the    unoccupied    pub- 


320  Sthait  t;.    Brown. 

Opinion  of  the  Coart^Bellinap,  J. 

lie  domain,  and  is  unfitted  for  agricultural  o 
poses.  Its  surface  gradually  slopes  from  the 
creek.  The  waters  of  the  creek  were  appropr 
plaintiffs  during  the  years  1867,  1868  and  1869 
pose  of  irrigating  their  farming  lands  adjacent 
ever  since  then  plaintiffs  have  used  the  waters 
poae  of  their  appropriations,  except  when  depi 
by  the  acta  of  the  defendants  hereinafter  stated. 

In  the  year  1875,  the  defendants,  in  order  to 
for  the  purpose  of  irrigating  their  lands,  v, 
situated  that  they  can  not  be  irrigated  by  wat< 
creek,  diverted  the  waters  of  the  Warm  Spri 
purpose.  The  principal  object  of  this  suit  ii 
defendants  from  diverting  these  waters. 

The  court  before  whom  the  cause  was  tried, 
in  the  determination  of  the  questions  of  fact  ii 
jury,  to  whom  certain  interrogatories  were  snbi 
court  adopted  the  answers  of  the  jury  to  the 
ries,  and  in  connection  therewith  made  furthei 
facts.  JIany  of  the  interrogatories  submitted 
as  well  as  the  findings  made  by  the  court,  we 
to  the  question  of  the  mode  by  which  the  w 
springs  reach  the  creek.  Upon  this  subject  th< 
diet  in  the  findings.  For  instance:  The  follow 
atorv  was  submitted  to  the  jury: 

"Is  there  any  subterranean  stream  or  percolat 
from  Warm  Springs  to  Diickwater  creek?"  T 
jury  responded,  "No,"  Afterwards  they  answi 
to  the  following  interrogatory:  "Do  the  waters  < 
Springs  connect  with  Uuckwater  creek  and  £ 
of  the  waters  usually  flowing  therein  by  subter: 
nels?"  But  throwing  out  of  view  the  qnestioi 
in  the  findings,  and  considering  all  of  them 
think  we  are  justified  in  assnming  that  at  s 
time  the  waters  of  the  springs  flowed  throng 
surface  channel  to  the  creek ;  that  the  calcareoi 
of  the  waters  of  the  springs  have  formed  a  1 
limestone,  by  which  the  natural  channel  from  t 
the  creek  has  been  closed,  and  that  by  some  i 
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yins,  which  do  i;ot  appear  to  have  been  satisfactorily  es- 
jlished  to  court  or  jury,  the  watera  of  the  springs  find 
;ir  way  to.  the  creek.  There,  is  no  conflict  with  the  &ad- 
;  that  the,  springs  are  the  source  of  the  creek,  and  that 
(  diversion  by  the;  defendants  appreciably  diminishes  thf 
ume  of  water  .naturally  flowing  in  the  creek.  0pon 
!se  facts  the  district  court  rendered  judgment  in  favor  of 
'endants. 

N^o  question  of  riparian  proprietorship  arises  in  this  case. 
th  parties  claim  by  virtue  of  appropriations  of  the  waters, 
e  doctrine  of  appropriation  of  surface  waters,  as  estab- 
led  in  the  Pacific,  spates  is  conceded  by  respondent.  This 
itrine  declares  that  prior  appropriation  gives  the  better 
ht  to  nijyiiDg  wfl^r  upon  the  public  lands  to  the  extent 
the -app^opriatiojiis.  If ,  this  la^,  as  thus  established,  is 
)lic4ble  to  the  facts  of  this  case,  the  judgment  must  be 
eraa^-,  -.  ..■/.  \    ■■....     - 

Z)oiui^l  for  iiespopd^nts.  contend  that  the  judgment  al^ould 
sustained,  because  thece  ^s  no  known  or  define^  chan- 

thrgug^  iwhijCh,  the  waters  of  the  springs  reach  the  creek ; 
,t  if  tiiies^  watjeifs  at,  alj  reach  the.  creek,  they  do  so  by 
'colati9Ti.W  Qther  ,ui^nown  mepna,  and  that  to  such 'caees 

law  of  w,^t^^couraps,  does  not  apply, 
[t  has  beep  conclusively  established  l^y,  s  long  line  ot  de- 
ons  .that  perco}ating^,  water  .existing  in  the  earth  Is  not 
emed  by  tlje  same  laws,  that  have  been  established  for 
ining,Btream8;,  No  distinction  exists  in  the  law  between 
iers  jnnning  under  the  surface  in  defined  channels  and 
se  running  ip  distinct  channels  upon  the  surface.  .  The 
:.inction  is  ifiade  between  all  waters  running  in  distinct 
nnels,  whether  upon  the  surface  or  subterranean,  and 
se  oozing  or  percolating  through  the  soil  in  varying  queu- 
es and  uncertain  directions.  The  grounds  for  the  dis- 
itions  are  clearjly  pointed  out  in  the  authorities. 
[he  subject  was  carefully  considered  in  the  case  oi  Chat- 
i  T.  Wilson,  28  Vt.  54.  The  court  there  said :  "The  secret, 
ngeable,  and  uncontrollable  character  of  underground 
«r,  in  its  operations,  is  so  diverse  and  uncertain  that  we 

not  well  subject  it  tq  the  regulations  of  law,  nor  build 

N-ev.   Vol.   fvi.— 21.    ■■■•■■■  >  
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upon  it  a  system  of  rules,  as  is  done  in  the  case  of  surface 
streams.  Their  nature  is  defined,  and  their  progress  over 
the  surface  may  be  seen  and  kfiown,  and  is  uniform.  They 
are  not  in  the  earth  and  a  part  of  it^  and  no  secret  influ- 
ences move  them,  but  they  assume  a  distinct  character  from 
that  of  the  earth,  and  become  subject  to  a  certain  law—tie 
great  law,  of  gravitation. 

There  is,  then,  no  difficulty  in  recognizing  a  right  to  the 
us^  of  water  flowing  in  a  stream  as  private  property,  and 
regulating  that  use  by  settled  principles  of  law. 

We  think  the  practical  "uncertainties  which  must  ever 
attend  subterranean  waters  is  reason  enough  why  it  should 
not  be  attempted  to  subject  them  to  certain  and  fixed  rule5 
of  law,  and  that  it  is  better  to  leave  them  to  be  enjoyed  ab- 
solutely,by  the  owner  of  the  liind,  as  one  of  its  natural  ad- 
vantages, and  in  the  eye  of  the  law  a  part  of  it,  and  we  think 
we  are  warranted  in  this  view  by  well-considered  cases." 

In  Haldeman  v.  Bruckhart,  45  Pa.  St.  519,  upon  this  sub- 
ject, the  court  said :  'In  case  of  an  undergronrid  supply  to 
a  spring  or  well,  or  a  stream  emerging  tipon  land  of  a  lower 
proprietor,  the  water  does  not  flow  openly  in  the  sight  of 
the  owner  of  thie  soil  under  which  it  passed,  there  is,  there 
fore,  no  reason  for  implying  consent  or  kgreement  between 
ihe  proprietors  of  the  adjoining  lands  beneath  which  under- 
ground currents  exist,  which  is  one  of  the  foundations  upon 
which  the  ,law  as  to  surface  streauis  is  supposed  to  be  built; 
and  for  the  same  reason  no  trace  of  positive  law  can  be  in- 
ferred. Again,  if  the  lower  proprietor  has  a  right  to  the 
undisturbed  flowage  of  water  through  subterranean  passages 
in  his  neighbor's  land,  he  has  the  powelr  of  preventing  that 
neighbor  from  using  the  water  on  his  own  soil,  for  he  can 
not  use  it  and  return  it  to  its  old  passagi^way,  which  he  may 
do  in  the  case  of  a  surface  stream.  '  Such  a  right,  if  it 
exists,  also  exposes  the' iipper  proprietor  to  the  hazard  of 
incurring  fruitlessly  heavy  expenditures  ill  efforts  to  improve 
or  use  his  land,  since  he  can  have"  no  knowledge  until  after 
his  outlay  is  made,  that  his  contemplated  use  will  interfere 
witji  any  rights  or  interests  '6t  an  adjoining  owner.  A  sur- 
face  stream  can  not  be  diverted  without  knowledge  that  the 
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diversic)!^  wijl  affect  a  low^r  pr-^priptpn  -jNot  «0!,withftft  un- 
known ftubtf rrai^ew  peTcpl^tidp  ogr  .streaji^.  .Ome.cw  hardly 
have  rights  xxpop,  another's  l^Ujd  Wt|^ic}i  ifiire  u)piptexjQepU)>le9  of 
wbicl^  iiQUher  hupA^lf  or  that  ^hei^.Q^^  have.s^n^^Jmowleclge. 
No  such  right  can  be  s.^pposed  .tp.^avo  l;>een^taik6n  /into  con- 
sideration. ♦when  either,  tfee .  upper.^^  ^Jpwer.  ..tra(?f>  7f aa.  ppr - 
chased.  Xbp  purchaser  o;f  lands; on fvhich, there, are  unlqaflT»m 
subsurface  pip*rent6i';mu&t  bpy  i|i  .igporanQ0  of  any  obstacle 
to  the .  full  enjoyment  pf-  h;s.  f ^rqlj^we  inxjefiniteljy  ,dDwn- 
warda,  and  the  purchaser,  of  laii(L,u,p9p  wh^dli^,  a, i spring,  ri^es^ 
ignorant  w;hence  and  how  the  water  conies,  cjc^n  not  bargain 
for  any  rigl\t,,to  a  ^cret  Q/oyf.^oi  ivat^  xa  anoth^iJ-s , l^ud. 
It  would  seeni,  therefore,.  !mo$t  liqaf eaaon^Wq.  that  th^:  letter 
should  have  a  right  to  prevent  his.neig|^|>or;  frw^  eiijioyjng 
his  ownJaud  in  the.  ordinary  .w^y^fC^tl^Br  by idiggii^  wells, 
celkrs,(irains,orby.qiiariyingiafldTiniiang/'.    ...::... 

Because  of  thes^  i;^sons.  <?pur,ts  .^<i,ve  tr^ft ted  .percolating 
watery  as.  part  of  tbie  soil,  ^n4:,iy?on,  ^^;  p^ipc^e.  |;hali.tbe 
owner  has  the  land,,  eyen.  ^to  ttue  sky  ^aijd  to  ths  Iw/^eit  depths, 
have  permitted  him  to.  dig.  a^.  d^ep  and,  bjuil^as  high  as.  be 
pleased.    ^    .      .^  ^  .  ., .,   ,,  .,^.,  •;,.  ^,      ^ 

Accordingly,  in  M^sierj,  Caldt^fll,  7  J^^y,  1^6.3,  a  case  in- 
volving the  rights,  of  adjoining  o^ers  offjl^pd.  to  water 
percolating  through  the  soil,  this,  court  followed  the  general 
current  of  authority.  In  that  case  plaintms  appropriated  the 
waters  of  a  spring  upon  their  own  landsl  Afterwards  the  de- 
fendants, owning  adjoifiihg  landsj  dug  a '  Wirjhereon!. '  .The 
excavation  caused  'th6'^  spring  to  Idiy^ijJ;  but  there  was  no 
visible  coimecti^m  betw»eteli' the  '^^rife  arid'  t1i6  well,  the  flow 
of  ^oKtet  bcdiig  by  "perc^lAtidil.^^Ltt  v^d8"4i*!<l'tha1:  Hie  dam- 
age done  by <le<endflBits  sKokin^  theirm^S  wd«r  hot'tb^^^dub- 
ject  ♦f^legal  redteas..    VM    .a;;>'iJ    >i.'    — -i^-*  mI    v!'.<'i- 

.We.fail^'how^vetv-^'^P^ooi^ta^the^foTQe  of  the  laTgumeDt 
that  underti|]^es,  .^  m&)^§MtheJ%W)it3^-i|>^lrcoliitiin|g'i waters'  ap- 
plicable tfl :  t^ia  fitfsts;  o^  tlwi '  c**^  i  ^den  oowwtendtioiiL:  One 
of  t>5;  (JlefpniJ^^, .Jt.  is  t^fn^, ,ip  ^tb<^,.0¥n»e?;  of  tb^.iaad.updn 
which.  JbeWa,rjp  SHrii»gB:R?t9  9itii^ted,:ftnd  it  IB  aldo  true,  as 
a  gj^nerfJ  prii^file,4hat,th^v0^fa^  of  Jtand; incite.' proppr  ew- 
iojw^jfi^^fff  f^%9if(,fii  dijg5^.^,wjift  inipu;Bity  4Aie  .witter  p«r- 
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oolating  through  his '  soil ;  but  the  diflSculty  of  defendants' 
poeition  is  that  they  hat'e  not  been  sued  for  diverting  per- 
colating waters.  Tt  is  not  charged  that  in  digging  drains, 
sinking  wells,  or  working  mi'nes,  or  otherwise  improving  their 
property/  thiy  have  ihterfered  with  'waters  percolating 
through  the  earth,  as  t^as  the  fact  in  the  cases'  to  whict  we 
have  been  referred:  On  the  contrary,  they  haVe  gone  to 
the  source  of  the  creek  and  diverted  living  surface  waters. 

To  these'  waters  plaintiffs  had  acquired  a  f)rior  right  bj 
virtue-  of  an  earlier  Appropriation.'  But  because  in  passing 
from  the 'springs  to  thel  cre6k  •  the  waters  either  percolate 
thi<ough  the  ekrth  or  a^  conveyed  by  Unknown  subterranean 
channels,  it  is  urged  that  the  la^^  relating  to  percolating 
waten^'fehdhlld  bte  appli^.       ^       ' 

It  teenis  cleafr  that 'notte  of  the  reasons'upon  which  the 
law  of  percolating  Waltclr-  ih  bUsied  exist'  in  this  (?ilse.  Here 
tber^  is  no 'tincfertaii!rt]sr,  either' as  to  the  existence  of  the 
water- or  tbeamou'rit  of  i«rkt€lr  which  defetidants?  have  talken 
-from'  pQaiiitlffl^. '  "IPTol^'is' it 'i*^asdnib!e  to  siippos6  that  de- 
fendattte''cottld*hiiv^  bcetti  Igno^aht  of  thfe  efffect  which  their 

diversion  of  the  waters  would  produce  upon ,  the  plaintiffs 
Io\\rer'-d6wW*the  dreek.'  It  may  fairly  be  a'saiixneci  that  plain- 
tiffs acquli^ed^ th^irnaji^s'frbm  the  fact^thali  the  waters  of  the 
creek  could  be  iiiade.  available  for  irrigation.;  and,  having 
appropriated  tlie,  waters  prior  to  the  appropriation  made  by 
(lef endants,  .^uxjli  prior.  appi;opnation; should  be  protected. 
.  It  would  b^  a  mere  pretjen^^.Qf^pjcp^ect^ppi.  of  .th^  rights 
^cqi^ijijed  by  th^.  earlier. pj){)rQprifitpirfi  of  \h0  .wa,ters  of  the 
creek  tp  say  that  Jatjey  appropriatora  oQuld-  liiwfully. acquire 
rights  t9.,thQ  ^^prings  whiob  donstitute  tfae>  source  of  the 
creek  simply  because  the  means  by  which  the  waters  are 
conveyed  from  springs  to  ^ereek' are  subterranean  and  not 
well  understood.  For  thefte^  reasons  we  are  of  the  opinion 
*hat  the  judgment  is  agAinst  lAw  and  should  be  reversed. 
As  there  ma^  be  a  retrtat'of  the  case  we  consider  it  advisable 
to  add  thiait  lirider-theffa^-ts  "established,  plaintiffs  were  en- 
titled ift':ith<*ir^plta<Kng^  'fttid^fevidende  to  treat  the  waters  of 
the  Sprittgs-Jte  'kpAH-^f  *6e'-cr^k:-'  Jud^diit  reverked. 


>;t.   1881.]  Sbveh  v.  Grbooviob-. 

ArguDicDt  for  Api«IIiiiit. 


SEVER  SI.  AL.,  Respondents,  v.  E.  GKEGOVICH, 

ApPJi^LANf. 

rovKBi  Iktirbbt— wklN  oVi'  PAtt  is  E^toppid 
k  IntBheSt  of  OEHBBa. — a.  ]o|[ied  with  8.  In  clalm- 
ereat  in  ■  mining  location,  and  afCerwarda  rcrognlied 
nlng,  ground,  Including  tbe  discovery  InttreBt,  ■«  belnj 
1  from  3..  and  hla  grantMi,  tbelr  (iropOrttotiBtF  abu* 
ipciiiltd  (or  work  and  labor  upoo  tb*  «*tlre  claim.  G. 
■ubaequeDtly  rflocBled  Ibr  coNce  alaln  lb.  bla  own  name,  clalmlDg  that 
tb*  nilRinnI  iHaUon  wai  Told.  bpcauie  tbc  locators  w«rr  not  the  dla- 
eoveren  of  the  lode,  and  because  8.  was  at  tbe  time  of  tbe  locadon  aiL 
slleti.  8.  became  a  cltlE«ii  before  tbe  relocation  of  tlie  claim :  Htld.  that 
G.  via  estopped  by  bis  conduct  and  acta  Iram  denjlDK  tbe  rlght^  claimed 
bw   S.  and  hla  grtDteea  as  owners  Id  the  claim. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
district,  Esmeralda  County. 

The  facts  are  stated  in  the  opinion.      ,  . 

W.  E.  Tomplcim  and  A.  C.  Ellis,  fpr  Appellaijt: . 

I.  Se^-er  and  Gregovich  were  limited  to  two  hundred 
?et  each,  for  the  reason  that  the  discoverers  of  the  Victor 
line  were  the  original  discoverers  of  the  lode  on  tvhich  the 
line  in  controversy  was  located  and  had  availed  th^n- 
■Ives  of  the  two  hundred  feet  to  which  they  were  entitled 
■x  account  of  their  discovery.  The  evideooe  ofiered  was. 
lerefore  material  and  relevant),  and  the  conrt  erred  in  re- 
■cting  it.  He  could  not  make  a  valid  location  of  this 
ine.  (Rev.  Stat.  U.  S.,  eecs:  2319,  2321;  Ovlden  Fleoc* 
.  £  S.M.  Co.  v:  Cable  Con.  G.  &  S.  M.  Co..  13  Nev.  312 ; 
hapman  v.  Toy  Long,  4  Saw.  35.) 

II.  Sever  coTild  take  nothing  by  a  retranafer  ^)f  part  of 
le  interest  transfcfred  by  him  to'  Evanovieh,  for  the  simple 
iason  there  was  nothing  to  transfer  or  retranafer.  (Siokels' 
:iningL..andD.  88,  96.) 

III.  The  location  of  the  mine  by  Sever  being  void,  it 
as  subject  to  relocation  by  any  citizen  ^  of  tbe  United 
tales.  '       .     •  : 
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P.  Reddy  and  T.  if.  Wklls,  for  Respondents : 

Gregovicn'  is'  estopped*  from  denying  the  title  of  respond- 
ents. (3  Phil,  on  Ev.  367;  1  Greenl.  on  Ev.  22,  207;  I 
Copp's  Land  Owner  J  98.) 

By.  the  Court,  EU.w?;,]$y,  J. : 

This  is.  an  aQtion  to  recover  the  possession  of  an  un- 
divided one  half  interest  ia  a  mii).ing  claim.  Plaintiffs  ob- 
tained judgment  and  defendant  appeals. 

Tlie  facts  are,  thai  on  the 'first  of  Augtist,  1867,  S.  Sever 
and  E.  Gregovich*  located  the. irii^iing. ground  in  controversy, 
viz.,  six'  hund'red  feet  in  length  of  the  George  Washington 
lode,  two  hundred  feet' thereof  being  for  a  discovery  claim; 
that  on  ,the  fifteenth  pf  February,  1873,  Sever  conveyed  his 
interest  therein,  Tiy  deed,  "to  B.  Evanovich ;  tliat  on  the 
nineteenth  of  May,  1874,  Evanovich  conveyed  the  same  in- 
terest to  the  plaintiffs ;  that  on  the  twenty-fourth  day  of  Sep- 
tember, 1872,  Evanovich  dteckred"  his  intention  to  become  a 
citizen  of  the  United  States,  and  received  his  naturalization 
papers  on  the  eighth  of  September;  1873;  that  oh  the  sixth 
of  June,  1876,-  Sev-eTideclared  his  intention  qi  becoming  a 
citizen,  aiid  afterwardfi.,  and  before  the  relpcation  of  the 
premises  by  the  defendant  Gr^gyixjh,  he  was  .duly  natural- 
ized, and  became  a  citizen  of  tbq  United  .States ;  that  on  the 
eighteenth  of  February,  1880,  the  dQfQn(}ant  Gregovich  re- 
locdted  thei' mining  ground  in  controversy  in.  his  own  name, 
without'  the-  donsent  of  plaintiffe,  or  eith^  of  them;  that 
during  -all  the  time  from  tl^ie  first  Ipcatiou  of  the  claim  bv 
Sever  and  Grdgovichiuntilthe  relocatioi^  of  the  premises,  as 
above  «tated^  .thd  .WiDrk  .and  labor  a^^reqpired  by  the 
statutes  of  the  United  -StAte*,  ..and  the  lawi^-of.  Columbus 
mining  district,  where  salid .  claipji  is.. located,  were  per- 
formed hf  said  parties,,  ai^d  th^t  during,  all. of  said  time  said 
Evanovich,  .or. said  pl^intifis,  with  the*cops?nt .and  assist- 
ance of  said  defendant,  and  jointly  .with,  hiip,  had  the  said 
work  and. labdr  perforBaed^.  and. tihat.  during, said  time  the 
said  Sever.'AndiQhifrtwvich^ibav;^' paid  ,to  jthe  said.  Gregovich 
various  sums  of  money  for  his  doing  their  proportionate 
part  of  said  work  and  labor. 
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JOB  the  trial,  the  defendant'  offot-ed  to  prove  that  the 
)r  mining  claim  was  discovered  and  located  for  several 
1  prior  to  the  first  of  August,  1867,  and  was  upon  the 

lode  aa  the  (reorge  Washington  ■  claim.  The  object 
purpose  of  this  evidence  was,  to  show  that  the  locators 
le  George  Washington  claim  were  not  the  discoverers 
e  lode, 

>pellant,  Gregbvicn,  clnirtig  thaf  W\e  Court  erred  in  re- 
ig  to  admit  this  testimony,  and.  that  Sever,  being  an 

at  the  time  of  thJg  first  lodstion  of  the  claim,  had  no 

to  hold  or  elaim  an  interest  therein,  and  fot  these 
■ns  the  relwcation  of  the  claim  by  himself  was  valid, 
the  rtsjKmdents  have  no  valid  interest  or' claim  to  any 
on  of  said  mining  ground.  We  are,  however,  of  the 
on  tlwt  the  jildgment'of  the  difitrict  rtniPtia  correct 
ipellant  is  not  in  a  position  to'  tfike'  advairta^  ofi  the 
;t8,  if  any  exist,  in  plaintiff's  title  to  the  ground  in 
ite.  He  joined  witii-SeVcr' in  claiming'  two  bnni3^ed 
of  thp  ground  as  a  discovery  claim,  and  afterwards 
:nized  the 'claims  o/- Sever,  IDvAndvich,  and  Ohintovich 
e  mining  pround,  mchidiiijcitibe  discovery  claim. ijf  t^vo 
red  foet,  as  being  valid. :  He  accepted  from  them  their 
irtionflteahare  of  the  naoney  expended  for  \York  and  lar, 
lone  unon  the  entire  claim,  and  for.  these  reasons  he  waa 
is  estopped^  by  .hia  condyct  and  acts,  from  denying:  the 
s  -claimed  .by  Set-er  and  Civiatovich  a^  owqecg  therein. 
reeoL-dn  £v.,  sees.  207,  203;  Herman  on  Estoppel,  sea 

Lessee  of  Merritt  v.  Home,  5  Ohio  St.  318.) 
le  judgment  of  the  district  court  is  affirmed. 


:  CAESON  OPEE^V  HOUSE  ASS0CIATT0>7,;Ap- 
',  V.  J.  H.  illJ^LER  ET  AL.,  Respondents. 


let  OF  iHitiUNiTi — FiBitia  Mi«,i(JtNiC*!(  LUNB,— A  .  C0T«Dant.  In  ■ 
ind.  "to  Kcnre  th«  pliUiilllT  and.  keep  It  )iarmI«E>  fmm  a1)  ILpdb  and 
alms  of  liens"  l>  a  contract  oC  Indemnity,  snd  Is  not  TlolatPd  h.r  akaplT 
rmlttlag  llcas  to  b«  Died.  It  would  ooly  be  broken  vbcD  plBlnlllT  wit* 
rtuBlIf  damnlBeid  bj   maOD  of  llaiut  oc  ^almB  at  Hens. 
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HacmunCa  Luna — Whbh  Pbofibit  Ownbr  can  mot  Wite 
Ddi  Cohtuctors. — In  conatrulni  tbe  aUtulcs  relating 
ll«iu :  Held,  that  plilntllT  WM  not  luttaarlMd  to  withhold  ■ 
coDtTKCt  price,  ddIII  Ibr  iitltH  to  enforce  at  lleni  were  peai 
It  coQld  not  retnae  to  pi;  manej  ucordlDg  to  the  contract 
traclors   were   In    default. 

iDiu — Liability  or  Sukbtieh. — If  plain  tiff  had  paid  the  c( 
cording  to  their  aereement  It  could  have  held  tbe  aurctlM,  i 
Ibe  piymenti  were  made,  Buita  to  enforce  liens  had  been 
at  that  time  plolatUt  had  auttered  damagea  by  compulsorj  i 
lleaa  tiled. 

IMU — PAILITRB     to     MAKB     PATHanTS     TO     C0irr»ACTO«B^Rlt*l 

T1B8. — The  (Bllnre  o(  pUlntlff  to  pay  tbe  oontradorB 
tbe  terma  of  the  agreemetit,  the  coatractora  not  then  bell 
and  the  application  ol  the  money  due  the  cootraclora  to  tt 
of  lleaa  filed  before  the  completion  of  the  eoDtract.  releeae 
upon  tbe  contn^tora'   bond. 


Appeal  from  the  District  Court  of  the  Secon 
District,  Ormsby  County. 

The  facts  are  stated  in  tbe  opinion. 

R.  M.  Clarice  and  T.  Coffin,  for  Appellant: 

I.  The  failure  of  plaintiff  to  make  the  paym* 
time  apeciiied  in  the  contract,  is  not  such  a  viola 
contract  as  will  discharge  the  sureties.  (Brandt 
ship,  sees.  296,  345.) 

II,  After  the  liens  were  filed  in  the  record 
plaintifF  had  tbe  right  under  the  statute  to  retain 
due  upon  the  contract  and  apply  the  same  in  aati 
the  liens. 

C.  S.  Varian.  for  Eespondents : 

I.  The  question  is  whether  the  plaintiff  has  dep 
ita  contract  with  the  sureties.  (Quillen  v.  Amoh 
234;  Braggv.  Sham.  49  Cal.  134;  U.  S.  v.  Howel 
C.  C.  620 ;  Cahert  v.  Soudon  Dock  Co.,  2  Keen,  6S 
on  Suretyship,  sees.  79,  SO,  102,  345.) 

II.  The  provision  of  section  10  of  the  lien  law 
no  part  of  this  contract  as  claimed  by  plaintiff. 
Con.  515 ;  Bish.  Con.,  sees.  573,  603.) 

III.  The  contract  was  not  to  prevent  the  filin 
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.  to  save  harmlese  against  tbe  results  of  such  filing, 
ere  is  a  manifest  distinction  between  an  indemnity  against 
iiMty  and  the  c<HiaeiluenceB  of  the  liability.  (Thompson 
Vaylcr,  30  Wise.  «8;  Jones  v.  ChUds,  8  Nev.  121.) 
[V.  Payment  at  the  time  and  in. the  manner  specified  was 
ondition  of  the  contract  assumed  and  to  be  performed  by 
intiff.  It  mast.^bQw  performance.,  No  demand  by  the 
itractckTS  was  necessary.  (2  Pars.  Con.  636;  Bisfa.  Con., 
,  700.) 

f.  All  doubts  are  generally  resolved  in  favor  of  the 
ety.     {StvUy.  Hance,  62  III  52.)  , 

By  the  Court,  JsEf^^sB,  C.  J. :  . 

Elespondents,  Miller  and  dock,  entered  into  a  contract 
h  appellant,  dated  April  37,  1878,  whereby  the  former 
eed,  witbin  three  months  from  that  date,  to  fully  erect, 
istruet,  and  finish,  with  firstclass  material,  to  be  furnished 

them,  a  tJbeater  or  opera  building,  in  strict  accordance 
h  certain  plans,  details,  drawings,  and  specifications 
ipted  by  the  parties ;  also  to  secure  appellant  and  keep 
larmlese  from  all  liens  and  claims  of  liens  for  material  or 
or  upon  said  building,  imder  the  laws  of  the  state ;  also, 
jxeoate  and  deliver  to  a{q>ellant  a  bond  in  the  stun  of  ten 
usand  dollars,  with  sufficient  sureties,  conditioned  that 
i  JUillei  and  Cook  should  perforin  the  terms  and  condi- 
18  of  said  contract  on  their  part;  and  appellant  agreed  to 
'  said  Miller  and  Cook  therefor  the  sum  of  ten  thousand 
:  hundred  and  fifty-six  dollars,  as  follows :  Five  hundred 
lars  each  week,  after  two  weeks  from  the  date  of  said 
tract,  until  the  said  sum  should  be  fully  paid.  On  the 
le  date  a  bond  was  executed,  as  agreed,  with  Miller  and 
)k  as  principals,  and  respondents.  Hatch,  Hymers,  Marsh, 
ith,  Clark,  and  Hoole,  as  sureties. 
X  is  alleged  iu  the  complaint  that  "the  said  plaintiff  per- 
Doed  each  and  every  of  the  covenants  and  stipulatitms  as 
the  said  contract  set  out,  and  paid  to  the  said  J.  H.  Mil- 

and  Frank  Cook  the  several  sum  and  all  the  money 
otioiied  in  said  contract,  according  to  the  terms  and  con- 
ions  of  the  said  contract,  and  at  the  times  therein  speci- 
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fied,  except  as  follows:  On  or  about  the  ■ d 

A.  D.  187-,  and  whilst  the  said  Miller  and  Coo 
engaged  in  and  about  the  eon3tructi<m  of  sal 
under  Biiid  coiitract,  the  liens  hereinafter  men 
filed  in  the  office  of  the'connty  recorder  of  si 
county,  after  which  date  the  safd  Miller  and 
either  of  them,  made  any  demand  upon'plainti 
cation  for  the  payment  of  ainy  further  sUmS  of  c 
after  accruing  upon  said  contract,  or  then  due 
left  the  money  accruing  itpon  said  eontractr,  to  "w 
of  one  thousand  four  hundred  atid  seven  di^lars  i 
three  cents,  in  the  hands  of  plaintiff,  which  sui 
80  accruing  and  remainii^  in  'the"  hands  of'  p 
plaintiff  was  at  all  times  ready  ftnd  'Tilling  to  p; 
said  detract,  according  to:  the  .stipulations  t 
which  said  aunj  of:  ojoney  not  being, (jeioanded  o: 
the  plaintiff  applied  in  part  satisfaction  of  said 
manner  hereinafter  particiUaTly  set  forth." 
'  It  is  then  alleged  that  said  Cook  and  Itfiller  c 
and  keep  plaintiff  free  or  harmless  irom  liens  i 
and  labor  upon  the ;  said  Iniildiug  under  the  1 
state,  but  that,  on  the  ^contrary,  they,  auffere 
mitted  Cwo  persons  iiamed,  to  acquire,,  filei,  taxi 
against  said  'Opera  House  building  ifor  materia 
and  used  in  and  about  the  construction  thereof,  i 
gate  sum  of  two  thousand  eight  hundred  and  a 
and  seventy-three  centa,  which  said  If'eHs  Tvere  dec 
plaintiff  and  its  said  building  on  the  'twenty-sevi 
March,  1880,  and  which  said  sum,  together  yit 
coats,  and  attorney's  fees,  amounting  to  four  h 
fourteen  dollars  and  eighty-five  cents,  plaintiffs 
wards  compelled  to  pay,  and  did  pay,,  less  the 
thousand  four  hundred  and  seven  dollars  and  si 
cents,  paid  out  of  moneys  in  plaintiff's  bands  1: 
said  Cook  and  MHIer,  and  due  to  them  upon  aa 
as  before  stated.    '■  ■     ,-    . . 

This  artion  is  to  recover  one  thonsand  eight  h 
fourteen  dollars  and  eighty-five' cents,  Chichi  p 
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:peilied'i  to' pajt  bud;  dild..pay-,royt  ;o£i  itsi;oWjD  ;aeg«rate 
dSr  in-'o'rdler.tT^deEir  ita^biiiiidm^  o£'ltto9;i  nn,  .;■■.■- 
teepondtnita,  tte  siirdtieBvi.aifflWei.aplwfUieA'i  They-  Aa- 
■ifed^lio'tjie  oompiaintjaa  fbltows'tb  witt!.;''TJbattbe  Mnje 
} not  Ertater>fk0ter{sii6idlidiKti^to'Qtinatit'\iteia,c0^aeio£.ffi^tio|D 
instthem^  oricitberYd^thetniinHiablit  is  fffitiigiiQBs, .\iii- 
Ihgible  flni^ I lumect^iBi  iw.  tMt.  /I'^faitit -^tidfipeqrd,;t^.C9P- 
16  at.-tiMmiiieiaideaA^-wiepdh!»tioi.«ui!tiiyakiip'-\'  Xbat;it 
caiB  ithat-'pkiBtiS  iagreed<:£bip»y  rtbq  lull'iiMWir.oi'tsn 
i6Mid-iotoo>liuildrirfiaiKliifcfe)(>9isildoiUarp>'aDi  iii9t^]liQents 
Bve-'huBdilsd  jdfillsiiBt  sadi  lweek,naftw<  Swoj  w^seiifi  <|Tom 
^l,"ia3S.  .'.'!l'faat,.itr.'iiiiledi.t»tsO'i|>ti<}>;  to'  tlbe,ii«^t)^aet«r3 
[  :BmiiV»bBti.ifefi^ed /{)tial^oua«kid'tf«l}R:<  li)}tl^|:ed.  ai}d 
«  doUera-iftiifl  ssvencjiiOliaee  «tnt3,,tlv]fto£,i[iaM)^iolAti9Q 
mid  Cofltvact;  iit/:ai^iaaraia^;:jtli^tutbei¥i  .iiusjin«i,,i»bligaUon 
^'{ratt^'ofi'the  '<ontraetw-a)ito  ideiiruLditlidi  mme,^a^d:'it 
3  not  appear  that  plaintiff  ever  offered  to  pay  tijb  4ftme, 
thiittitheee  d«fcDdaiitflj;SH;ieti¥O>'j0Y.9C  Jiin9>v  ar:,C9pfented 
irioh-.T£»»lfttiwi,of:ithfiiffWi^raflt«,„4^,;*Pp0S*;?)ttV*t  ^Ji^i^itiff 
:i«w:TlightitD'.ffaKk«  tieaftKpiii^aitiiwTWi  *hfi:Wy?fje3iP^«S  M' 

:dl'?vr./>'\  ■  :!i     ■,..-     Ui    <n    ,n-ji   -UU:\::.:;\.-U.   ■:■■■,.  ..    „,, 

?hei  soDrt  iEii^Bane<ii;the<  dbmliniQy-  .£l^Tlt(ff ;  i;e{vi?et^/to 
■ndi  Bn^th4Dewltom,:thti]Wt»rt-i(MidjBW«l  jvj^ent.jp  fa,xpr 
lefen4aEitej  the  bureties^ <£<}?.  ^{cl^o^l,.  v^))js;^p{^al  is 
n'tiBit' jadgment,  fcnd  itT™ill[li»,,pe#n(^gf.,t^( j)fiiflfi|ial 
Btion ^re6«ated  ^,  -'ahfiAeii,tkBi'^fiiw^^[oi,th^,.i^ttr- 
i-himth-Qd^^d  o€bd''doll8ffiS'ikiiCb«fi»tis;f4(]ti|i0i,7o4,tbe  U^b, 
itated^  aD8tsadi:bf-Tp&>i^iii^'it<tq:tba/.cctirt?!ac|c|?ft  aiepo^;d,ipg 
^e  teVrfir of  tbaI<!OiiMadtii.rel«tiKd  lithe /0Hr«t4P3^ou):iUie 
gation8'iipon.ihe  boqd.  .  I'.!:!  I'ia-  ?i  li  ,\'_:.  .,.;,ii|  ;: 
?he  only'  altered  'TicAiitic«i^iO(f''-tfteiTC(intr^Dt  by  the,:!iton- 
itorS  K  iu'eu^erizig  itlieilid&a:toi'£ieiifilod[ian|El<ioi:«o|<>aft'i. 
i  premiSffjWion  is,'  'theS-'eforbyr  tMt,Min>  ©therA respdoWt  1  it 
I  performed  aiiodtiiii^  toiite-tenmaj  .It-iiliftwB  (that, the 
Iding^  wa»'fti%(iO|niipldt«d  on-oi*  befircMJuJ^  27,  ,lfl*8. 
is  ndt  etat«d  wheit  tbe''i£oreetfnurersuit  wtu  ^^ooMDPWKd. 
oilW  aJJpeaw  thfti  theiidacmfle  \kx  oJade  Mfth:h.  ^7,  IgSO, 
1  tlias  tl(e  U«n8WflBe;ifiledJ)tfare/tbe  h4iWi|ig^ft'»6  :J«lly 
ipleM,  thatiB'io  »«yi' briforfe  .*uly!  3.7!^  liSy^'AUodetijhe 
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contract  all  the  money  was  to  be  paid  in  five  n 
one  week  after  about  the  middle  of  May,  187) 
about  the  twentieth  of  October,  1878.  Af t«r  the 
filed  the  contractors  did  not  demand,  nor  did  pU 
or  offer  to  pay,  the  one  thousand  four  hundred  ai 
lars  according  to  the  contract,  although  it  wa»  a 
ready  and  willing  to  pay  the  same  according  to  : 
tions.'  That  sum  was  nerrer  paid  to  t^  contract 
was  applied  in  part  satisfaction  of  the  liois,  o 
March  27,'  1880,  the  date  of  the  <leci«e  of  foredo 

It  muBt  he  home  in  mind  (hat  this  appeal  is  t 
the  judgment  in  favor  of  the  snreties  alone,  and 
lows  applies  only  to  their  liability.  We  have  nol 
with  ihe  liability  of  the  contractors.  It  is  ne 
settle  some' matters'  of  a  preliminary  character  be 
ing  upon  'a  discussion  of  the  more  important  que 
sented. 

And  ^rst,  it  is  claimed  that  the  contract  was 
the  part  of  the  contractors  by  permitting  liens  to  1 
though  appellant  auffered-Hd  damage  by  the  mere  i 
the  contract  of  defendants  was  to  prevent  the  fHir 
AVedonbt  thinkso.  We  think  it  was  purely  a  con 
demiiity.  It-wfts  '^o  secure' the' plaintiff  and  keep  : 
from  all  liens  and  clalmi^  of  liens."  In  other  \i 
agreed  that  plaintiff  ebonld  suffer  no  harm,  injury, 
from  any  liens  or  claims  of  liens.  It  is  not  oli 
the  filing  was  in  any  mMmer  injurious.  After  tl 
may  be  said  there  ^as  a  liobilUy  for  damage,  bi 
tract  did  not  cover  a  mere  liability.-  In  Churcltii 
3  Denio,  821,  it  is  said  that,  iipon  obligations 
"the  right  of.  action  becomes  complete  on  the  c 
failure  to  do  tlie  particular  thing  he  agreed  to  perf 
Webb  V;  Lansing,  19'  Wend.  42i,  the  covenant  v 
demnify  and  >aflte  harmless  tbe  plaintiff  from-  h 
on  said  bond  and  mortgage,  and  to  pay  to  him  al' 
damngee,"  et<!.  The  oourt  said;.  "Theoovena 
aimply  to  indemnify  aoA  save  hahnless  against 
'  but  it  is  to  indemnify  and' save  harmless  the  plai 
his  liahility  on  the  bpnd."     It  was,  therefore,  h 
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□se  of  action  arose  when^  there  was  a  legal  liability  to  . 
ffer  damage,  and  that  no  actual  damage  on  payment  need' 

ahown  in  order  to  sustain  the  action.  Upon  .a  eimilar  - 
nd  it  was  so  held  in  Jones  t.  CkildSj  8  Nev.  135.  See, 
(o,  Thompson  ei  al.  v.  Taylor.  30  Wise.  69. 
We  think  the  contract  was  not  violated  by  permitting 
ns  to  be  filed  merely.  It  wae  broken  aa  soon  as  plaintiff 
IS  in  a^y  manner  actually  damnified  by  reason  of  liens  or 
tims  of  liens. 

It  is  also  said  that  there  is  no  good  reason  why  the  sure- 
»  should  insist  upon  a  strict  performance  of  the  contract 
,  the  part  of  appellant,  as  to  the  five  hundred  dollars 
iekly  payments,  as  a  conditioq  precedent  to  their  liability, 
lien  their  principals,  Cook  and  Miller,  defeated  a  strict 
irformance  by  their  negligence  in  not  calling  for  payments 
id  by  their  failing  to  prevent  the  filing  of  liens  against  the 
lilding. 

Ab  before  stated,  Cook  and  Miller  agreed  to  do  three 
ings,  and  plaintiff  agreed  to  do  one.  The  first  under-' 
ok  to  finish  the  building  in  the  maimer  specified  in  the 
ntract,  and  to  secure  plaintiff  and  keep  it  harmless  from 
1  liens  and  claims  of  liens.  They  also  agreed  to  execute 
id  deliver  to  plaintiff  a  bond,  with  sureties,  conditioned 
at  ther^  should  comply  with  the  control  then  made ;  and 

consideration  of  the  stipulatioos  of  the  contractors,  plaiu- 
I  agreed  to  pay  Cook  and  Miller  a  certain  amount  of 
oney  at  certain  atated  tiines.  The  building  was  finished. 
id  the  bond  was  executed  according  to  contract;  but  after 
aintiff's  failure  to  moke  payments  as  agreed,  the  latter 
iffered  damage  by  reason  of  coo^pulsory  payment  and  sat- 
faction  of  fi.  judgment  foreclosing  liens  fpm. /which  Cook 
id  3ili]ler  undertone:  to  keep  tb^m  harmless.      . 

It  will  thtiB  be  seen  that  plaintiff  violated  its  contract  as  to 
akiig  payments  before  there  was  any  breach  on  the  part  of 
B  contractors,  uuj4^  it.ip  true,  as  claimed  by  counsel  for  ap- 
illant,  that  eecjtion,  10  of  the  lian  law  (Stat.  1875,  121)  be-, 
ime  a  part  of  the  bond,  and  that,  under  said  ^ectiqn„it  was 
aintiff's  right  and  duty;  to.apply  .(n™^B  pot  p^id  to  the  con- 
actors  iji  satisfaction  of  ^faeUe]{i|f^,  If  .we:8re  correct  thus  far. 
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it  is  unned^ssafjf  to  <5ecidl6  Whdi  the  i*e6ult  would  have  been  if 
the  <?onfrAct  had'  be^ii  that  ho  liens' 'shotild  be  filed,  or  if  it 
had  been  to=the  effect  that  pldintiff  should  be  kept  harmlo?? 
from  all  VcvbiUiy  on  accotmt  of  lietas  and  claims  of  liens:  b^ 
oaiise,  under  the  cdiitraCt  WHieh  the  bond  was  giVen  to  secure, 
Cook  a^d'Millfer' did ^ not 'fetiptilate' that  no  liens  should  h 
filed,  hnti  6iiW  that  plainfifi  should  suffer  no  damage  there- 
from.'  It  ts'iiot  'elaitnefd'  th&t  plaintiff  'was  itiinredby  the 
filing,  and  it  therefore  follows  that  defendants^  the  sureties. 
were  not"  d'erelidt  in  not  J>ref Cnting  the  same. '  It  also  fol- 
lows that  they  ^re  nbt  priebhlded  from  in'sisfing'upon  strict 
performance  df  ttie  contract  'upon  the  part  of  plaintiff,  as  a 
condition  precedeiili  to  their  liability;  if  snch  is  the  law  in 
relation  to  sureties.  '  Kor  is  it'  trtie^  at  least  as  to'  the  sure- 
ties,' that  'it  was-  Cook  and  Millet^'s  duty  to  demand  and  cal! 
for  payments."  !F*laintiff  agreed  t6  pay  them* weekly,  and  it? 
duty  was  to  do  so  or  offer  to  do  so.  Such  payment  was  the 
sole  conSideyki'OA  of  defc!ndants")C)romises,  aiid  Its  'entire  bnr- 
•den'-was  upon  pUintiff.  It'wa's  tt6t  irtore  theidutybf  Cool: 
arid  Miller  to  demand  payment  "than  Itf  was  incitinheht  npon 
plfeintiff  tb  dethahd'  of  m^  fornferth^t'  they ''should  finisb 
the  blrildil^g  teordilig  "to  tWeterrnf^  of  fhfe  cctetrAct. '  (Bi?hop 
on  Conti*aCts,  see'.  TOO--;  ^  'Pars.  On'  Contract.^,"  63«?. )       ' ' 

"It  is  ifie:d;  u!r^gWHMt  "the  Statute 'iabofereferl*e(f  to  b'erame 
as' milch  'a'  part*  of  the'contYkct  aS  it 'would'  haVe  'been  if  in- 
corpora  ted 'in  the  'cbn  tract,,  atid  Ihilt,  Hmdfer  th^  statlife,  after 
the  Hens  were  filed  plkintiirf  had  the  right  to  !^etaiii'  any  sums 
of  taioney'due''tO  the 'contractors '-aiid' ti{)ply  tfh«  same  in  sat- 
isfaction-^f  sllcK  lienS.      ".'^'•"  •       •  :     ' 

Sectii!)n  10'  bf  the'  ststtutie'  provides  that  "the  'contractor 
shall  be  entitled  to  recover,' 'Upon  a  H^n  fifed' by  him,  only 
•such  amount  as  may  bo  dhe't6  hini  according  to  the  terms 
of  his  contract,' affet  deducting  all' claims  of  other  parties 
for  work  done  arid  Material  ftimii^'ed  as* aforesaid';  ind  in  if! 
cases  whei^e  a  lieii' shall 'be 'filed  nnder' this  chapter  for  work 
doiie  or  material  fiiriiishfed  to  any  contractor,  he  shall  de- 
fend ariyactioii  brought 'thef^tlpon,'  at'hisowii  ^IxpenSe;  and 
dunhg  th^-pend^hc^yfsUvh  di^iori'iMe'oWiiet  ttiay' withhold 
froto  tho  corit'i-MoftHe'aUouM  ^t  mon^f'fbV'HcMch  s^id  lien 
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d;  amd:iii  case  lof  judgmept  against  tjie  owner  or  his 
rty  up9in  .tl^e  Uen^i , the  said,,o>yjier  shall  bo  ciititled  to 
t, ,  from  any  ^otint  due  op  to  become  due  by  him  to 
iitr^cLor,.thfi  amount  pf^such  judgment  and  costs;  and 

amount  of  siich ,  judgHient  and  costs,  shall  exceed  the 
It  due  .bj  him  to,  the  contractor,  or  if,  the  owner  shall 
settled  with,  the  contractor,  he  .shall  be  entitled  to  re- 
i)ack-from  the,,coB,tractor,  any  amount  so  paid  liy  him, 
iid   Qwner,,  in  «xc^,.of  th^  contract  price,   apd  for 

the  .contrftptor  ,w,a?,  originally,  the  party  liable." 
will  be  noticed,  that,  eveji  as  between  the  plaintiff  and 
and  Miller,  the  statute  did  not  allow  any  .portion  of 
■nti'act  price  tp^b^  withheld  from  the  contractors  J^jitil 
lit  tp  enfprc^  tfae, liens  was, pending.  But  it  nowhere 
rs  in  the  conipUint  that  paymepts  were  made, .  accord- 
I  the  ccatract,  up  to  the  ti,nie  tjie  foreclosure  suit  was 
eqcpd.  I  It  doiea  not  affirmatively  appear,  therefore, 
t\en  as  to,  the,  contractors,  plaintiff  was  justified'in 
olJing  any  part  ,of  the  contract  price,     It  may  be  that 

b^ame  due,  yi^(Jer ,  the  , contract,  before  tte  .siiit  was 
Qg  to  ,cnforcft.fhe  liens.  It  Was  all  to  be  paid' 6u  pr 
:  OcttJjer  20,  l^T.^^.pjiii  the;  deci'ee.sinforcnig  &e  lion«, 
ot  rendered  until  ilarcli  27,  18§0.  Under  such  cir- 
aucea  it,  is.ifot  impfobaljle,  at  least,  that  the  tiine'ibr 
mt  had  expired  before  tlio'fprecloaure  suit  was  pcnd- 
I'l^intiff  hf  ipS  hi(<i  i;io  right,  even  as  to  Cook'  and 
',  tc>  retain, any  portion  of  the  contract  price  until, the 
)  enforce  the  liens  was  pending,  and  admitting,  with- 
iciding,  that  it  had  the  same  right  as  to  the  sureties, 
the  pendency  of  the  suit  of,  foreclosure,  it  was  necea- 
o  allege  apd  prove,  in  an  action  against  the  sureties, 
;ondition  precedent  to  a  right  of  recovery,  that  suit 
ending  before  any  pf  the  contract  price  was  withheld. 

admitting  its  obligation  to  make  weekly  payments,  it 
icumbent  upon  plaintiff  to  justify  its  failure  to  do  so 
ler  to  hold  th^  aureties..  It  invokes  the  statute  as  a 
cation,  hut  fail^i,  .to,,:brin,g,. itself  within  ita  provisions; 
je  Msuit  in  tipue  sam,^  a^  thpugh  ,t,be  tigbit  to.  withhold 
int.ftt  «nfi,'(fni8,J»d»9t-.^fi,|jv,eji.'-.    ..,:      ,,,  .-.  ■^_' _ 
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In  this  connection  it  is  proper  to  conaider  an 
It  is  a  well-recognized  principle  that  a  surety  hs 
benefit  of  any  security  which  the  creditor  has 
where  a  creditor  has  the  means  of  satisfaction  ii 
upon  which  he  has  a  lien,  and  which  he  has  I 
appropriate  in  payment  of  his  demand,  and  ch< 
retain  it,  but  suffers  it  to  pass  into  the  hands  < 
cipal,  the  surety  to  that  extent  will  be  discha 
side  of  the  statute,  was  it  the  plaintiff's  duty,  ) 
it  have  the  right,  to  retain  sufficient  of  the  coi 
to  satisfy  all  liens,  and  if  so,  when,  under  the  cor 
it  be  withheld  ? 

We  have  seen  that,  under  the  statute,  plaint 
authorized  to  withhold  any  part  of  the  contract 
the  suit  to  enforce  the  liens  was  pending.  Il 
plain  that  it  could  not  refuse  to  pay  according 
tract,  until  the  contractors  were  in  default.  P 
fit  to  promise  to  pay  a  certain  amount  weekly, 
tion  that  it  should  be  kept  harmless  from  liens, 
certain  bond  should  be  given  conditioned  as  a\ 
How,  then,  could  it  refuse  to  pay  as  agreed,  tin 
some  of  the  conditions  of  the  bond  or  some  t 
contract  was  broken  ? 

Suppose,  after  the  completion  of  the  buildin] 
to  the  contract,  after  the  liens  were  filed,  but  befo 
ency  of  an  action  for  their  enforcement,  Cook 
had  brought  suit  to  recover  the  amount  due  to 
the  contract,  and  plaintiff  bad  contested  the  ac 
ground  that  liens  had  been  filed  against  the  bui] 
court  would  have  said:  "The  opera  house  associs 
to  pay  on  certain  dates  which  are  past,  and  Cook 
as  yet,  have  not  failed  to  comply  with  their  co 
present,  the  association  is  in  no  manner  harmec 
of  the  liens.  The  contractors  have  not  yet  brokei 
tract,  and  until  that  occurs,  payments  must  l 
agreed,"  Such  being  the  case,  it  was  not  plainti 
the  sureties,  or  its  right,  under  the  contract,  out 
statute,  to  delay  payments,  at  least  until  the 
hold  it  harmless  from  lieDS  was  broken,-  whiefa 
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ir  as  the  complaint  shows,  until  Tebruary,  1880.  Plain- 
ff  could  have  limited  its  obligation  to  pay,  to  the  condition  . 
lat  no  ]ien8  should  be  filed,  but  it  did  not  do  so.  It  was 
intent  to  do  otherwise,  and  its  rights  auii  Anties  must  be 
sted  by  the  tenns  of  the  contract  made. 
It  has  been  held  that,  if  the  maker  of  a  promissory  note 
IS  funds  on  general  deposit  after  the  note  falls  due,  the  bank 
bound  to  apply  them  in  payment' of  the  i>ote,  or  the  in- 
ireer  is  discharged.  {McDowell  v.  Preaidetd,  etc.,  of  fke 
ank  of  Wilmington,  1  Harr.  (Del.)  '369;  Dawson  ei  al.  v. 
he  Seal  Estate  Bank.  5  Ark.  284.)  Of  the  correctness 
:  those  decisions,  we  express  no  opinion.  It  baa,  bow- 
er, never  been  held  that  such  funds  can  be  so  applied 
itil  the  note  is  due,  or  the  principal  fails  to  Comply  with 
s  agreement.  Until  that  time  the  depositor  baa  full  con- 
ol  of  his  money  or  credit.  So  in  this  case,  it  can  not  with 
ly  good  reason  be  claimed  that,  outside  of  the  statute, 
lere  was  a  right,  as  to  the  contractors,  or  that  as  to  the 
ireties,  there  was  any  right  or  duty,  on  the  part  of  plain^ 
B,  to  delay  payment,  at  least  until  the  contract  was  broken 
;'  the  contractors. 

But  authorities  are  numerous  to  the  effect  that,  if  plain- 
S  had  paid  the  contractors  according  to  their  agreement,  it 
luld  have  held  the  sureties,  although  when  the  payments 
ere  made,  suits  to  enforce  liens  had  been  pending,  or  if, 
that  time,  plaintiff  had  suffered  damages  by  compulsory  aat- 
faction  of  liens  filed.  (Coombs  v.  Parker  et  al.,  17  Ohio, 
U;  Perrine  v.  Fireman's  Itis.  Co.,  22  Ala.  577;  Sibley  v. 
'cAllaster,  8  N.  H.  390;  Hunt  v.  Sridgman.  2  Pick.  583; 
lazier  v.  Dovglass,  32  Conn.  398 ;  Wright  V,  Simpson,  6 
es.  Jnn.  73;  King  v.  Baldwin,  17  Johns;  399;  Concord 
ank  T.  Rogers,  16  N.  H.  18;  Piitsfowhv.  PUHshurg.  15 
ahns.  435;  Ex.  of  Baker  v.  Marshall  et  'al.;  16  Vt.  524; 
rice  V.  Kirkkam,  3  H.  aild  C,  Ehg.  Exch;  439 ;  Looney  v. 
'ughes,  26N.T.  522.) 

"We  now  cornel  to  the  principal  questioU  preeented:  Did 
laintiff's  failure  to  pay  the  cbstractoi'a,  as  agreed,  die- 
lai^e  the  sureties?  Upon  similar  i&iiii,  we  ate' answered 
lis  question  in  favor  ofthe'fiutetles,  \ji'{'rut3tee 'Lodge  t. 
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Wood,  14  Nev.  50p,  aji^  might  content  ourselve 
coDclusion  tfaete  reached,  but  shall  pucsue  the  inq 
what  further.  If  these  is  aqy  principle  well  settle 
the  liabilit;)'  of  a  surety  is  not  to  be  extended,  I 
tion,  beyond  the  terras, of  his  contract,  which  is  i 
juris.  "To  thi^  extent,  Rnd  in  the  inanner,  and 
circumstanoes  pointed  out  in  his  obligation,  be 
and  no  further.  ,It  is.  not  suiBci^t  that  he  n>aj 
injury  by  the  change  ^in  the  contrfliCt,  or  that  it  in 
for  his  benefit.  'He:baa  a  right  to  stand  upon  the 
of  his  contract,  and  if  ;he  does,  not  assent  to  .any 
anda  variation  .ip.inftde.  it  is  fataj.,"  ,  {Miller  v.. 
Wheat.  IQZySmith  v.  JJniUdStates.  ?WaU..284. 

And,  in  hudloy^.y..  Sim^nd,  2.Cai.  Cfts.ri^, 
of  the  rule  is  thus  plainly  stated;  "This, rule  is  f 
the  most  cogent  and.ijaliitary  principles  of  pul 
and  justiea  , In.  the  complicated  trapsactiong  of 
the  aid  of  one  friend  to ,  anothec;  in ,  th^  charact^i 
qr.b^il,  becomes;  requisite  af.  e\*ei:y  step,  ,  Wit! 
oonataDt  ;^cts  of  piutual  kindness  and  assistance 
of  business  and  commeroc  would  be  prodigioual; 
and  dipturbed.  It,  becooies  then  excessively  iii? 
have,  the  ruje  es.tablisbpd,  that.a  .sni;ety  is  never 
plicated,  beyond  Jiis  spocitie- engagement, .  Calculi 
.'4ie  exact  e^M^nt  of  thtit  cugageujejp^t  and  having  i 
3r  concern  in  the  subjtct-mfttter  for  which  he  is 
is,  not  to  be,  aupposed^to,  bestow  his  attention,  to 
action,  and  is  only  to  be.prapared.to,  meet  the  o 
when  it  shall  arise  in  the  tinie.and  mode  ppeacril 
contract.  The  creditor  has  no  right  to  increas 
without  his  consent;  jjnd  can  not,  therefore,  va 
iginal  ,conti:act,  for  that  might  vsry  tJip  rlat," 
Am.  Lead.  Cas.' 390  it  ij  siid.  "it  is  evident^ 
that  in  order  to  a  recovery  on  a  contract  by  onf 
performance  by  another,  there  must  not  only  hai 
assent  by  the  plaintiff  to  the  default  for, which  he, 
anit,  but  ie  must  tin^^elf  h^ve  fulfilled  pvefj^  coni 
cedent.  ]  to  ,  the.  right,  of  .siiit  ,  *  *;  ^^.^^it  th 
_^hoUy.,(iT,s^iective,,of  ,tj^e,!iire«;)^n,,tiil^ep,by_  t^^: 
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n  when  exeontetl,  and  applies  with  the  B^ni?  farce  whether 
J  suit  be  agaii^ti^a  principal  or  guarantor j  the  onjy  cLif- 
■ence  being  that  the  principal  will  be  answerabje  on  a 
w  implied  contraot  fbr  ;  whatever  hei  BCtUjjll>' ;  receives, . 
lether  it  be  lhat  fo^  wbiJ^  he  stipulatsd  Of,  notj  while  th^ 
bility  of  the  guitrantor  is. founded  solely  oq..the  ori^i^ia] 
reement,  and' "wilt:  not  aecnie  UDlopsthat  he  pursued  in 
•ry  pa'rtitinlaP.  The  requisitions  of  the  .contract  may,  no 
iibt,  be  waived  or  varied  without  itjipai^ipg  OT  defeating, 

force  Of  efitcacy,  bnt  ihen  the,  waiver  bj,  the  principal 
1  not  bind  the  guarantor."  .  , 

rn  Betkune  v.  Dt>zi4r,  10  Ga.  240,  the  court  wy^;  "\ye  hold 
to  be  t^e  doty'Of: the  obligee, to  aver  and  propp  the  per- 
Toance,  not-  3Ub^ntialIy,  but  literally,  of  the  prigi^I 
•eement.  '  It  is  a  oonditioi  1  prBce<.WDt  ,tp  bia.  rigjit,  o)£  rev 
-ery."  Jit  Doblnny.  Brndley,  17  Wand.  422,  fie  4efen^- 
t  guaranteed  tbft  ^pei*  of  Smith,  t9  h^tmode  payable  at  a. 
Hiciilat  batilc.'  Smith^gavei  bis  <note.to  the. plaintiffs,  iu 
r ■course  of'biisinese'mp'ntionteiiin'the, guaranty,  but  inpde 
layaWe  generally;  or'(n:dtJiBr. Words,  X!iAp.u(  s^pecifyifig  (^m/ 
ce  of  paymfiit.-  'Ahd  Inlthdugb  the  noteivae  depteitjed,'?!*! 
!  particulat''tia'ilic,bef6re  it  «ittie(to  Siatuhity^/i^waa.held 
it  the  defendant  was 'notlittHe,'andifte:cQurt'refBBed!to 
into  the  inquiry  whctlioT  tllfe'sorety  had  been  injnrdd.aay- 
^it  was  enou^  that  the  c&se;did  not  'crt[i!€'t\^'thi«  the  tdrma: 
the  contract'  In  Maymrd  v:  i5fiv(/,'5'Md;  109,' the 'court 
IS  expressed  itself ;  "The  iniJorsetiient  by  the  defendant  of' 
fer's  notep  to  the  plaintiff  was'  ba=ed  upon  the  security 
:^red  by  the  mortgage,  an4  therefore  the  mortgage  may 
regarded  as  the  co^siderafipn  of  the  agreement  into  which 

surety  entered  when  he  consented  to  indorse  the  notes. 
e  terms  of  the  mortgage,  therefore,  must  be  strictly  com-: 
ed  with  by;,th*;pl9i»fifE,  iniorder  to,  Jijind  the  defendaiib  as 
lorser.     One  of  these  terms,  is  there  shall  be  no  sale  of 

mortgaged  property  until  default  of  the  principal  debtor 
pay  the  notes  upon  their  maturity.    We  think  this  part  of 

contract  between  the  several  parties  thereto  has  been  de- 
rted  from  in  the  sale  which  has  taken  place  under  the 


340  Carson  Opeha  Hodbb  Asb's  v.  Millei 

OpInloD  of  tbe  Court — Leonard.  C.  J. 

circumstances  detailed  in  tlie  evidence.  *  * 
may  be  said  that,  altbough  this  roight  have  bee 
ore  from  the  strict  letter  of  the  contract  betwe 
ties,  jet  it  can  not  be  shown  that  the  indorsers 
diced  thereby,  or  their  liability  ^ilarged.  Whetl 
or  was  not  the  result  of  the  premature  sale  doi 
the  question.  Any  dealings  with  the  principal 
the  creditor  which  amount  to  a  departure  from  I 
by  which  the  surety  is  to  be  bound,  and  whicl 
bility,  might  materially  vary  or  enlarge  the  latte 
without  his  consent,  operates  as  a  discharge  of  t 
So,  in  the  case  at  bar,  the  contract  to  pay  wei 
was  the  consideration  of  the  promise  of  the  sui 
have  been  strictly  complied  with  in  order  to 
We  refrain  from  making  other  quotations,  but,  i 
the  following  authorities  will  be  found,  upon  e] 
to  sustain  the  views  of  this  court  heretofore  u 
pressed  upon  the  point  under  oonaideration ;  Griet 
23  U.  C.  (Q.  B.)  27;  Wright  v.  Ruesel,  3  Wil» 
530;  Myers  v.  Edge,  7  T.  R.  25i;  Walrath  v. 
6  Hill,  541;  Whitcher  v.  Hall.  5  B.  &  C.  270; 
Johnson,  8  Wend.  518;  Walsh  v-  Bailie,  10  Johi 
If  we  were  permitted  to  make  the  inquiry  w< 
know  that  the  sureties  were  not  injured  by  plai 
ure  to  make  the  payments  as  agreed.  It  may  be 
and  Miller  would  have  been  able  to  satisfy  the  li 
had  been  paid  weekly.  It  may  be  they  required 
in  other  business  operations,  and  that  the  loss  of 
pled  them  that  they  were  unable  to  perform  their 
But  speculations  are  useless.  The  law  is  so  plaii 
on  this  subject  that  but  one  conclusion  is  possi' 
is,  that  by  plaintiff's  own  laches  the  sureti* 
leased. 
The  judgment  oi  the  coart  below  is  afibm«d. 
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[No.    1,058.) 

.  MEYER,  AppEti^MT,  V.  VIRGINIA  &  TRUCKEE 
RAILROAD  COMPAKY,  Respondekt.' 
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Appeal  from  the  District  Court  of  the  Third  Judicial 
strict,  lijon  Count;. 

The  facts  are  stated  in  the  opinion. 

Lewis  <&  Deal,  for  Appellant: 

The  points  and  authorities  cited  bj  counsel  appear  in. 
I  opioioai. 

B.  C.  Whitman,  for  Respondent 

By  the  Court,  Leonard,  C.  J. :. 

It  is  alleged  in  the  complaint  herein,  that  on  the  thir- 
nth  day  of  September,  1879,  the  plaintiff  and  other  per- 
18  named  were  the  owners  of  certain  personal  property 

the  value  of  two  thousand  six  hundred  and  forty-nine 
liars  and  eighty-five  cents,  which  property  was,  on  said 
f,  stored  by  defendant  in  its  warehouse,  at  the  Mound 
>nBe,  on  the  line  of  itp  road ;  that  the  claims  for  damage 

the  other  parties  mentioned  were,  prior  to  the  com- 
noement.of.this  action,  for  a  valuable  consideration  paid 
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by  plainiiff,  sold, ,  aasigned,  transferred,  and 
plaintiff;  that  dcfondalit's  locomotives  were  ao 
constructed  and  so  deficient  hi  the'  usiial  aildt 
pli&Dces  used  on  locomotivea  to  prevent  the  esi 
sparks,  and  ooaJs,  and  said  locomotives  i\'ere  i 
run  and  managed  by  defendant^  agents^  secvat 
ployes,  that  said  warehouse  \vas  fired"  and  coi 
stroyed  by  fire  carelessly,  find  negligently  ,<1 
thrown  from  said  locomotivea?  and  all  said  pe: 
erty  in  the  compjaint  described  vrUa  destroyed- 1 
■whefoby  pkintiff  land.  tbe  Qtber  .parties.  )iie'iil 
dama|:^(?d  in  'the  aunt  of  fcwo  tbousand  aix  ^hundrei 
ninedoUaj's  and,,eighty-five  cents.' 
'  '  BerfendflUt'answered  ajid  admitted-  thai  the 
and'  (he  said  pro^Wty  of  plaiiitiff  and' bis  aaa 
destroyed  by  fire  at  the  tinie  and  placed  alleged; 
other  things,  denied  all  allegations  charging  im 
Btruction  of  its  engines  and  defici^cy  in  the 
ordinary  appliances  used  thereon  to  prevent  th 
fire,  sparks,  and  coals.  It  denied  all  allegations 
neas  or  negligence  in'ru'nning  or  managing  its 
that  the  fire  was  caused  by  any  act  or  omission  < 
of  its  agents,  employes,  or  'seriants-;  Or  that  i 
any  of  big  assignors,  had  been  damaged  in  a 
reason  'of  any  carelessness  or  negligence' (if  tht 
or  any  of  its  agents,  servants,  or  employes.  ' 
and  judgment  were  for  the  defendant.  This  app 
from  an  order  overruling  a  motion  foV'neV  ttia 
the  judgment 

1.  It  is  urged  by  appellant  that  the  court  errt 
iitg  to  altew  witnees  Burnett  to  answer  the;  folic 
tion,  asked  'for  the  purpofee'df-sboivi-Bg. that  defe 
gines  fired  the  warrfiOuse,  vir. :  ■>  "At-thetime  tl 
was  bnmihg,  did  yoR  hiake  any  statement  to  J.  il 
to  -vfhat'  occasioned  the  fiire  ?  If  so,  what  was 
liieni?""'  Shaw  was  ohe  of  tbe' owners  of  goods  b 
one  of,  plaintiff's  (Assignors,  «nd  hfe-  was  ftlso  fiek 
whether  or  not  Burnett  told  hirn;at  the  time  tl 
was  Diirhing,  what  occasioned  the  fire,' afid,  if  so. 


St.  18S1.J  Mbybb  It.  VtBdiwii  &  Teugkeb  R.  E.  Co.    34S 


Oplalon  of  thr  C«iirl — Leonanl.  O.  J 


■itement  was.  The  oouTt  refused  to  permit  the  witness  to 
iswer,  and  its  action  in  reapeot  to  these  questions  presents 
1  important  subject  for  our  conftideratibm'  No  part  of 
e  evidence  admitted  is  set  out  in  the  tiansoript.  It.  is 
ily  shown  that,  at  the  trial,  '^each  iparty  intraduoed  evi- 
nce tending  to  establish  thfr  ifiauea  raiaed  by  the  plcad- 
gs;"  audit  is  agreed  that,  art  thetimeofthe.  fire,iBarnBtt 
IS  ddfendant*8  agent,  having  charge  of :  the.  station  and  the 
urehouse  bnmed.  In  its  order  overmling  the. motion  for 
new  trial,  the  court  said-:  "Burnett's  agency  was  -confioed 
the  charge  of  the  station  and  warehouse-;  he  had  no 
large  over  the  engines,  or  any  authority  to  run  or  manage 
em.  His  business,  -as  station  and'  warehouse  agent,  had 
1  connection  with  the  conslruotion  OT'theimaiiagemedit^of 
e  engines."  There  oan  be  no  serious -difference  of  opin- 
n  in  relation  to  the  law  of  evidenbe  touching  the  question 
hMid,  but  it  is  oftentimes  difficult  to  apply  tl^e  law  to 
e  facts  presented.   ' 

Mr,  Justice  Story  thus  'stat«a  the  geneeal  priaoiple: 
iVbere  the  ads  of  the'  agent  will-  bind  the  principal,  there 
s  rept^sentatioos,  declarations,  land  admisions  reBpeoting 
le  snbjcct-Tnatf^r  will  aUo  bind  him,-  if  made  at  tie  same 
rae,  and  constituting  a  part  of  the  resgesta.'f-  (Story  od 
gpncy,  8ec.  134.)      -         ■      .-   i         . 

And  in  Bnos  v.  Tuttle,  8  Oonn.  250,  which  hss  since;  been 
illowed  in  the  sazae  state,  and  been  retEognized  a^  soiuxl 
w  by  other  I  courts,  itsaid  that  declarations  to-  become  a 
irt  of  the  res  geat^j  must  have  been  made  at  the  time  of 
le  act  lifme  ichich  they  are  supposed  to  «baraCteriiie,-aiid 
ive  been  well  calculated  to  unfold  the  nature  and- quality 
'the  facte  they  were  intended,  to  explain,  and.  so  to. -har- 
lonize  with  them  as  obviously  to  eotnatitute  one  tran^sctton. 

In  PmnklinBarUev.  ^avigatioiii  Cc.^ill  G.  4iJ.i33,-  the 
)Urt  said:  "In  general,  declarattons  or  statembnts  by  third 
iXiooi  are  inadmissible )  that,  hcmevev,  ia  not  the  luniver- 
il  principle,  and  does  not  apply  to  the  authorized  deolara- 
ons  or  representa:ti(»is  of  an  agent:  .Tlie  rule  apringing 
rom  the  relation  of  principnl  and  agent  being,  that  the. xep- 
^entations  >  OP  declaratioBa  of  an  agent  Blade  j  in  thie  courso 
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of  and  acoompaajing  the  traitsactioii  which  ie 
of  inquiry,  and,  acting  within  the  scope  and  ii 
authority,  may  be  proved.  But  it  does  not  est 
larations  or  statenunts  made  after  the  transact 
in  relation  to  it ;  and  the  principle  Upon  which 
tione  or  representations  of  an  agent  within  the  : 
authority,  are  permitted  to  be  proved  ie  that,  si 
t  ions,  as  well  as  hie  acts,-  are  considered  and  tr< 
declarations  of  his  principal.  Whataoever  is  ao 
agent  ia  done  by  the  principal  through  him  as  1: 
strument.  So,  whatsoever  is  said  by  an  ageui 
the  making  a.  contract  for  his  principal,  or  at  U 
accompanying  the  performance  of  an  act  withi 
of  his  authority,  having  relation  to,  and  conn 
and  io  the  course  of,  the  particular  contract 
tion  in  which  he  is  then  engaged,  is,  in  le^al 
by  his  principal,  and  admissible  in  evidence; 
because  it  ie  the  declaration  or  admission  of  an  oj 
the  ground  that,  being  made  at  the  time  of,  and 
ing,  the  contract  or  traniaction,  it  is  treated  as  the 
or  admis8i(»i  of  the  principal,  constituting  a  par 
geata.  a  part  of  the  oontraet  or  transaction,  and 
upon  him  if  in  fact  made  by  himself.  Sut  dec 
admissions  by  an  agent,  of  his  own  authority,  ; 
companying  *  •  *  the  doing  of  an  act  in  b 
principal,  nor  made  at  the  time  he  is  engaged  in 
tion  to  which  they  refer,  are  not  binding  upon  th 
not  being  a  part  of  the  res  gestae,  and  are  not  at 
4.'videDce,  but  come'  Within  the  general  rule  of  lai 
hearsay  evidence ;  being  but  an  account  or  state; 
agent  of  what  has  passed  or  been  done  or  omitted 
not  a  part  of  the  transaction,  but  only  statement 
sioM  respecting  it,  and  if  they  relate  to  anyth 
within  his  knowledge  material  to  either  party, 
proved  by  his  testimony,  and  not  by  evidence  ( 
assertion,  which  is  no  proof  of  it." 

From  the  great  number  of  cases  bearing  upoi 
tion,  but  presenting  different  facta;  we  refer  to 
ing,  which  establish   the   rule  as  stated  above: 
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stings,  10  Ves,  Jun.  125;  Kirkstall  Brewing  Co.  v.  Fur- 
s  Railway  Co.,  9  Law  Rep.  Q.  B.  Cae.  470;  Haynes  v. 
ter,  24  Pick.  245 ;  Ashnwre  v.  PentL  8.  T-  <£  T.  Co..  38  N. 
L.  14 ;  Byers  v.  Fowler,  14  Ark.  105 ;  Perm.  Railroad  Co. 
Srooks.  57  Pa.  St.  343;  Magill  v.  Kaufman,  4  S.  &  R. 
I ;  Fravklim.  Bank  v.  Cooper,  39  Me.  555 ;  Luby  v.  Hudr 

River  R.  Co.,  17  N.  Y.  131;  Rwik  v.  Ten  Eyck,  24 
J.  L.  760;  Oerke  v.  Cal.  Nav.  Co.,  9  Cal.  266;  Bradford 
^aggeHhy,  11  Ala.  701 ;  Vemy  v.  The-  B.  C.  B.  <&  M. 
Co.,  47  Iowa,  551 ;  Thtdlhimer  v.  Brincherhoff,  4  Wend. 
1 ;  Bank  of  the  Northern  Liberlies  v.  Daviea,  6  W.  &  S, 
' ;  Pemigewasseti  Bank  v.  Rogers,  18  N.  H.  361^  Maury 
ralmadge,  2  McLean,  159. 

t  remains  to  apply  the  law  to  the  facte  as  they  are  pre- 
ted.  There  were  two  important  facts  which  plaintiff 
I  bound  to  prove,  in  order  to  recover.     Tirst,  that  tke 

was  caused  by  aparks  or  coals  from  the  defendant's 
ines;  and  second,  that  their  escape  from  the  engines 
i  due  to  the  imperfect  constriietion  of  the  latter,  or  the 
pleas  or  negligent  management  of  the  same.  These  were 
ependent,  vital  issues.  The  station 'agent's  duties  had 
connection  with  either;  that  ia  to  say,  as  to  the  origin 
he  fire  or  the  negligence  charged,  he  was  not  the  inculpated 
nt,  and  no  negligence  is  alleged  against  the  defendant  l^ 
3on  of  his  failure  to  nse  all  means  in  his  pcfwer  to  save 

goods.  The  interval  of  time  that  elapsed  between  the 
ipe  of  the  sparks  or  coals  from  the  engines,  and  the  mak- 

of  the  statement,  ia  not  shown.    It  seenis,  however,  from 

form  of  the  question,  that  it  was  "while  the  building  was 
ning.  The  goods  may  have  been  destroyed  Kt  the  time, 
1,  consequently,  the  entire  injury  to  owners  may  have 
Q  complete  when  it  was  made.  It  may  be,  therefore,  that 
my  view,  the  deelaratioU  Was  a  mere  narrdfion  of  a  pafrt 
[isaction,  and  that  for  this  reason  alone,  acoording  to  *1)' 

authorities,  it  was  inadmissible,    i  But  whether  it  was 
ir  not,  a  question  we  do  not  decide,  oiir  opinion  and  donr 
iion  will  be  based  upon  other  facts, 
■'or  many  reasons  we  are  satisfied  thatBamett's  dedUr- 
ID  was   inadmissible.      Under  the  circumstances   shown 
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any  declaration  by  him  as  to  the  origin  of  the  fire  could  not 
have  been  competent  testimony,  .although  the  fact  of  hum- 
ing,  if  that  had  been  in  issue,  imdeo:  certain  circumstances, 
might  have  been  proven  by  the  agent's  declaration.  Under 
possible  conditions  a  statement. by  the  agent  of  the  fact  of 
burning  might  have  been. -within  the  line  of  his  duty,  but 
in  the  -  absence  of  special  authority  it  could  not  have  Wen 
any  part  of  his  duty,  or  in  his  power,  to  explain  how  the 
fire  originated.  It  was  Burnett's  duty  to  dejiver  the  goods 
when  they. were  called  for;  and  if  Shaw  had  not  known  that 
they  had  been  burned,  or  wer(?  iji  such  condition  that  thev 
could  not  be  dicQivered,  and  had  demanded  them,  or  made 
inquiries  in  relation  to  them  which  rendered  it  nece6sarv 
for  Burnett  to  deliver  them,  or.  upon  failure  to  do  so.  t^» 
give  a. reason  for  his  failure,  then  any  statement  as  to  the 
cause  ,of  the  failure,  nocessary  to  explain  the  same,  would 
have  been  admissible;  but  the  only  necessary  explanation 
would  have  been  to  the  effept  that  they  had  be^n  burned. 
Any  statement  beyond  that .  fact  would  Aot  Jiave  been  re- 
quired •  in '  drder  that  the  agent  might  perform  his  entire 
duty  to  Shaw;  and  not  having  been  engaged  in  the  perfomi- 
ance  of  any  ad;  or  duty  within  the  scope  of  his  authority, 
at  the  time,  he  had  no  implied  power  to.  make  any  statement 
^hich  the  defendant  was  under  no  obligation  to  make. 

Any  inquiry  as  to  the.. origin  of  thje  fijre  was  of  no  conse- 
quence to  Shaw,  except  as  a  means  of  proving  one  of  the 
essentiaji  facts  in  this  case)  in  order  to  bind  the  defendant— 
a  fact  which  the  latter  was  in  no  manner .  boujud  to  furnish. 
A  statement  as  to  the  origin  of  the  fire  did  not  assist  Shaw 
in  obtaining  the  goods,  and  it  was  of  n,Q  possible  benefit, 
except  ,as  a  means  of  establishing.  ,defe^ndant's  liability  a> 
above,  stated.  It  wa3)  th^n,  a. cloclaration  voluntarily  made 
by  Burnett;  It  was  outside  of  .his  .duty  as.  agent  and  \^ 
yond  the  scope  of  bis  a,uthorityf.  If  he  had  authority  to 
state  how  the  fire  originated,  under,  the  oircumstances  shown, 
he  had  power,  also,  to  declbre  .that  the  engines  were  care- 
lessly managed  or  improperly  ;conatruct6dL  Such  declara- 
tions would  not!  have  becH'  necessary  for  the  proper  dis- 
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F'^c  of  liis  duties  to  SbtiW,  aa<l  bf  had  no  implied  au- . 
rity  to  make  them,  and  thereby  bind  Uie  defendant, 
rhis  is,  perhaps,  a  Buffiaient  answer  to  appellant's  claim . 
•rroT  upon  tiiis  point,  but  there  are  others,  soine.of  vrhich 
proceed  to  etate. 

t  WEB  not  bIk^td  that  Bunjett  at  the  time  tlie  declaration 
:  made,  \v&s  engaged  in  the  performance  .of  (tny  act  or 
y  imposed  upon  him  by  his  employment,,  or  that  it  was 
1e  in  pursuance  of  any  .duty  a»  agent.  True,  he  was 
ut,  and  as  «uoh,  had  charge.  Qf  the  station  and  ware- 
se ;  but  for  might  that  nppears,  he  pas  doing  nothing  aa 
Dt,  either  within  or  without  the  line. of  his  duty.  He 
[  Shaw  may  hare  been  standing  idly  by,  or  sitting  down' 
a  safe  distance  imva  the  scene  of  confl^agraMou.  .The. 
:ement  may  have  been  a  casual  remark  made  by  tb^ 
nt  of  his  own  motion,  or  it  may  baye  been  ii,iadL>  in^ 
ly  to  a  question  asked  by  Shaw  for,  the  purpose  of  grat- 
ing his  curiosity,  of  of  acquiring  information  wlvic^  nci- 
r  the  defendant  nor  its  agent  was  i^niler  any  legal  oi; 
ral  obligation  to  impart.  Iq  Franklin  Bank  v.  Steward, 
Me,  524,  the  witnesa,.  at  the.. request  pf  Steward,  called 
the  bank  and  inquired  of  the  cashier  if  a  note,  .on  which 
wart  was  surety,  had  been  paid,  and  the  cashier  replied 
t  it  bad  been..  Witness  commtioicated  the ,  ^n.swer  to 
ward,  wiio  then  gaive  up  security  held  fjy  him,,  and  the. 
ker  of  the  note,  theteafter  became  insolvqat..  Tbe.court. 
(1  that  it  was  not  the  duty,  of  the  bank  (o  communicate 
h  information  further  than.it  was  to  be  ascertained,  from, 
recnrda  and  papers,  and  said:  "Such  cppimunications 
matters  of  courtesy  and  c^tnvenienoe,  not  of  .f'ght.  Bct 
'  no  more  mfl.tterB  of  duty, on  the,  part  of  a  bank  than, 
the  part  of  an  individual  it^  cashier  .qan  not  be  conaid- 
A  its  official. or  authorij^ed  flge^t  to  m^ke  them,  ui^ie^ 
y  constitute  a.  part  qf  :&onie-tjran3action  performed  at  .the, 
16  of  making  them,"        ,     i 

ind  although  in  Hynds  v.. Hays,. supra,  it  .w^s  decided 
X  it  Wfls  a  part  of  the  (^cial  duty  of  a  bi^nk  manfiger  to 
iver  bills  that  had  been  paid,  whan  called  upon  so'to  da;: 
it  big  failure ,  to,  do,  so  when  denaanded  was  ap  act   for 
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which  the  bank  was  res|)<MiBible,  and  that  the 
declarations  at  the  time,  in  explanation  of  the  fa 
part  of  the  act,  and,  consequently,  admissible  i 
still,  the  court  said:  "The  declarations  of  an 
while  actually  transaction  for  his  principal  the 
which  the  declarations  relate  are  admissible  o; 
thej  are  part  of  the  res  gestce  and  are  proper  f 
understanding  of  the  acts.  Thej  are  said  to  be 
By  the  oral  admissions  of  even  a  party  are  often 
inconsiderately  made,  and  are  then,  in  the  ver; 
things,  very  unreliable  evidence,  and  it  ia  not  ■ 
justice  would  not  often  be  better  attained  without 
do  not  think  it  would  be  wise,  at  any  rate,  to 
rule  so  as  to  make  evidence  of  the  admissions  c 
when  not  engaged  in  the  business  which  the 
tend  to  explain.  A  man  does  not  weigh  bis  owi 
servations,  and  is  very  liable  to  be  misundersl 
enough  to  hold  him  responsible  for  his  own  woi 
also  charging  him  with  those  of  his  agent,  who 
ployed  to  bind  him  by  utterailces,  except  in  cont 
business,  and  while  it  is  being  done.  (And  3< 
Howard,  8  Bing.-453.) 

Pool  V.  Bridges,  supra,  was  an  action  of  trov( 
deputy  sheriff  who  attached  wool,  etc.,  as'  the 
one  Scholfield.  Plaintiff  claimed  it,  and  at  the 
ness  was  permitted  to  testify  that  the  plaintif 
Scholfield  about  a  week  before  he  absconded,  t 
what  progress  he  made  in  manufacturing  his  woe 
Scholfield  then  showed  him  wool,  yam,  and  boel 
he  said  were  plaintiff's,  and  which  plaintiff  exai 
that  the  wool,  etc.,  thus  shown  W'ere  the  same  tl 
tached  by  the  defendant.  Upon  these  facta  the 
"The  property  in  question  is  supposed  to  have  I 
possession  and  under  the  control  of  Scholfield, 
also,  that  it  was  so  situated  in  regard  to  other  ; 
the  same  kind  belonging  to  Scholfield  himself, 
persons,  that  none  by  Scholfield  could  disting 
//  he  had  been  heard  to  say  that  the  particula 
gueslion  belonged  to   the  plaintiff,  wiiho'at   bev 
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any  traiuaction  relating ,  to  the:  proptrty,  thu  v/ovld  be 
re  declaration  and  hearsay.  But  if  he  was  then  employed 
an^  act  respecting  the  gooda^isudii  at  aeparatipg  differ- 
;  parcels  for  the  purpose  of  diatinguishing  what  belonged 
one  person  and  whM  to  Aootlter,  ^hat.  ha  said  ^while  ho 
i  doing  it  would  be  considered  as  a.  part  of  the  trans- 
ion,  and  admissiUe  in  evideacfl.  '  It  would  bf)  U)(e  Ubel- 
f  tlDB  goods  with:  the' nbUie^of  the  owner,  >phich  thou^ 
one  sense  a  deolaration,  i^et  would  be  cODstrued  an  act 
licfitire  of  proprietorship  Of  the  goods."  "Declarations 
nding  by  theoiiselvea  are.  hearsay; , there  juuet  be  some 
lin  fact  or  Kct,  which  is  itaflif  admisaible  in  .evidence^'' 
vitd  r.  IhAabiltmts,  eic.,iffMjmi>,and,  Mason  v..  Groom,  24 
.  HQr,  Matear  Y.  Browne,  iCal  2Sii.)  :. 
Ho  in  Baptiat  Church  v.  Broefdyry  Fir^  Ins..  Co.,,28,If,  Y. 
[>,  thia  lamgii^e  ia  used  by  the;i«4Mirt:  "Asprineipal  evi- 
nce it  waa  incompetent,:  being  .the-,  declaratiopiof  a  third 
re«n,  wbo,  though  an  agieot  of  :,the  {def^nd^nts^  was  nPt 
iu  engaged  ul  the  p^formAQpe  of  lanyactrelatii^  b)  hia 
iBoy,  so  as  to;  bring,  the  oitse  within  (h^  rule  which  allon^ 
!  deoWrfltioDDLiO'l  8n:agent'a3.|tajt.,9f  there^i^^^.''  , 
Bcberts  v.  B-ualc^  1%  Aiti'  HHfi-  ^25,  waa  trover  agauiat 
IT  defeudatita.  :Twc(  of  tik^fl^were  the  owners  qf  a.  wape- 
iise,  aad  the,  othejr.  two  did  hitainpse  for.  them  as,  warehf>u^ 
Mita.  The  only  :teetAnKmy  .adduced , to. (;ba?ge  the  owqe^rs 
&  the  acknowledgment  of  ;the..agent$  fhat  the  goods  wepe 
the  waxehou9e>  and  that  they  had.  taken,  them  out  and 
pped  theon  abpard  of  a  boat  belonging  to  the  ownexa  of 
:  warehoDse^  exkI  at  their  order,  to  make  up  a  deficiency 
the  load.  We  quote  from  the  opinion:  "The  principle 
It  the  declarations  or  confeasions  of  an  agent,'  except  they 
made  at  the  time  and  compose  a  part  of  the  act  done  by 
n  for  his  principal  within  the  scope  of  hia  authority,  can 
;  be  given  in  evidence  to  charge  the  principal,  is  too  well 
tied  to  need  authority  to  support  it.  The  coijfeasions  of 
;  agente  in  this  cp«e  4o  not  appear  to  have  beenmade  at 
>  time  of  doing  the  sets,  nor  does  it  appear  that  they  were 
»;iiting,  any  authority  giyefn  them,  exof^t  .bgc.  their  own 
■knatioQB.    . Jhei  eTideniKi  was,  therefore,,  ipot^p^ent  as 
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to  the  keepers  of  the  warehouse  and  insufficienl 
a  verdict  against  themi" 

But  it  is  urged  tbat  the  declaration  "was  ad 
cause  it  was  a  part  of  the  ageht'a  right  and  duty 
and,  consequently,  that  he  had  authority  bo  tc 
bind  defendant  thereby. 

Let  us  admit  that  an  agent  authorized  to  oon 
fless  enterprise  is  to  bti  regarded  as  empowered 
steps  necessary  to  carry  Cn  the  busineae;  that 
implied  authority  to  do  all  things  necessary  foi 
tion  of  property  intrusted  to  his  keeping,  or  for 
duty  which  he  has  to  perform;  tbat  ta  agent's 
bind  his  principal  if  the  former  is  delisted 
business  of  such  a  nature  that  its  due  and  ord 
eiition  reqnires  admissions  to  be  made  by  him 
cise  of  the  discretion  which  it  is  his  duty  to  use 
ing  the  business  intrnstcd  to  bim;  Still,  n« 
principles  justify  the  admission  of 'the  agent's  ( 
this  case,  Burnett  had  charge  of  the  warehc 
the  goods.  Presumably  his  duty  was  to  pTote< 
and  deliver  them  to  the  owners  when  ddmanded 
ment  of  charges  due ;  and  if  for  any  reason  he 
to  deliver  them  upon  demand,  it  is  probably 
failure  to  do  36  would  have  Ijeen  an  act,  and  t 
tions  necessary  for  a  proper  explanation  thereof 
been  admissible,  if  made  at  the  time.  But  it  i 
tbat  there  was  a  demand  or  inquiry  prior  to  th 
or  that  when  the  latter  was  made,  any  proper 
was  required  by  Shaw,  in  Order  that  be  migbi 
how  the  goods  were  situated,  and  that  they  couji 
livered.  It  certainly  was  not  the  agent's  dn 
delivery  without  request  So  to  do;  and  it  was  i 
to  malce  explanation  of  the  cause  of  inability  t< 
Sha*  was  already'  aware  of  it.  Uhtil  deliver 
duty  there  was  no  failure  on  the  agent's  part;  o 
there  was  no  act  to  be  qualified  or  explained,  ( 
'  Veason  the  statement  wae  incompetent. 

Throe  cases  fire  cited  by  appellant  in  support  i 
that  it  was  the  agent's  ri^  and  duty  to  state- n 
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he  goods  were  burned,  but,'  alfe6,  as  to  tbe  origin  of  tlio 
iire. 

The  first  is  Morse  v.  Conn,  ffiref  Railroad-  Oo„  «  Gray, 
150,  The  case  shows  tbfttthe  next  tnoriiing  after  *  Crunk  bad 
>een  lost,  in  accounting  for  it,  upon  inqitirj  made  hy  the 
)wner,  or  in  his  behalf,  the  Conductor  or  baggage-master 
old  tbe  witness  that,  the  might  befoi'e,  '&  gentlwnan  stepped 
ip  and  claimed  and  took  a  trunk  of  the  sanie^Rcription, 
3ut  the  same  morning,  the  station  agent'  told  the  witness 
hat  he  thought  the  trunk  was  carried  to  Northam'pton.  'the 
light  before,  with  other  baggage.  At  the  trial  the  court  re- 
used to  allow  the  facts  above  stated  to  be  giren  in  evidence. 
rhis  was  held  'to  have  beett  error,  and  th^  conrt  said:  "It 
las  part  of  the  duty  of  those  agents  td  delirer  tbe  bf^gagn  of 
i*s8cngers  and  to  accOnnt  for  th6  same  if'  missing,  pro- 
ided  inquiries  for  it  were  made  Within  reasonabJe  time, 
rhese  declarations  were,  therefore,  inade  by  them  aa  agents 
i  the  defendants,  within  the  scope  of  their  agency  and 
rhile  it  contitiued."  The  distinctions  between  that  case  and 
his  are  so  apparent  that  comment  is  unnecessary.  For 
ught  that  appear,  it  may  have  been  proven  that  it  was  a 
tart  pf  the  agent's  duty  to  account  for  missing  baggage.  If 
0,  that  fact  was  decisive  against  the  defendants.  But  at 
11  events,'  it  was  his  duty  to  delfver  th^  baggage  of  passeai- 
ers  when  called  for,  and  it  i*  shown  that  inquiries  were 
lade  on  behalf  of  the  plaintiff  in  relation  to  the  same, 
rnder  such  circumstances  it  may  well  be  ^aid  thati  failure 
>  deliver  was  m  ad,  and  that  statements  made  by  him  ex- 
lanatory  thereof,  were  a  part  of  the  ris  gtBttB  and  admissible. 
iut  in  the  case  at  bar,  as  we  have  seen,  it  is  not  sbown  that 
haw  demanded  the  goods,  or  expected- 1»  receive  them,  or 
lat  the  agent  was  at  the  time  in  any  manner  engaged  ia  the 
erformance  of  any  duty  required  of  him,  or  that  he  was 
mpowered  to  make  th^  de»^larati6n,  of  that  it  waA  neces- 
iry  for  the  proper  discTlarge  of  his  duties;  '    ■■     ■    ■ 

The  second  ease  is  Bumside  v.  Grand  Trunh'R;  Go.;  47 
r,  H.  554,  and  the  ^inciple  deci<led  is  the  aame  aa  in  the 
ne  just  referred  to.  Commenting  upon  this  case  iitFackei 
'o.   V.  Clough,  2»  Wall;  S41,  thedoitrt  saird:'  "It  simply 
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decides  that  the  statement  of  the  general  freight  agent,  a? 
to  the  condition  of  goods  delivered  to  him  for  transporta- 
tion, made  while  the  goodB  are  still  in  transit,  or  while  the 
dnty  of:  the  carrier  continues,  are  admissible  in  evideiKv 
against  the  company.  This  wfMS  a  case  of  a  contract  imexe 
cuted,  and  while  it  remained .  unexecuted,  the .  agent  had 
power  to  vary  it;  ba4  in  fact  complete  control  over  it  The 
transaction  was  still  depending,  and  thp;.  agent  was  still  in 
the  execution  of  an  act  which  was  within  the  scope  of  his 
authority."  •  It  was. the  defendant's  duty  under  a  contract 
to  deliver  certain  ba^  at  Milwaukee,  and  it  was  the  agent's 
duty  to  see  that  the  contract  was  carried  out.  The  bags 
were  delivered  toth^  agent  fo;r  transportation  in  August, 
1862,  and  in  April,  1863.,  plaintiff  applied  to  the  agent  for 
information  <!)oneerBing..ttem.  Tlie  agent  told  him  he  had 
ascertained  they  wer8,,at  Sami^,  m  defendant's  depot  under 
a  large-  lot  of-floux,  It  .wae.plfunly  withjui  the  agent's  au- 
thority gnd  tb^  line  of  his  duty  to  find  and  forward  the 
property  at  the  tima  .the  plaintiff  applied  to  him,  and  his 
titatemei^t  expl^taatory  of  4efe3?idant's  failure  to  comply  with 
its  contract  was  undoubtedly  admi;?sible  as  part  of  the  rcn 

m^^<^'    •-•  •••.    •         .........   . 

•     The  third iQa*e,!( Lane  x.,Bnilroad  Co.,  li2  Mass,  462)  is 

of  the  samQ- nature, .  ^n4  tbef  principles  decided  are  identical 
■with  those  enumjiatcKi..  in.  th^  sixth  of  Gray. 

Theicourt  did-.np/;  e^r  ia.Tejecting  the  agent's  statement. 

2.  It  15  claimed  the  Qourt  erreu.  in  i^fif using  to  instruct 
the  jury  'that,  if  they  be]Iev9d  from  the  evidence,  a  locomo- 
tive engine, .  property,  constructed  and  skillfully  managed, 
would  not  set  fire  to  a  building  hear  the  railroad  track,  or 
to  inflammable  material  that  could,  when  set  on  fire,  com- 
municate fire  to,6ue]ti  building;  and  that,  if  they  believed 
from  the  evidence,  plaintiff's  property  was  destroyed  by 
fire  or  sparks  from  defendant's  engines,  without  fault  or 
negligence  on  the  part  of  plaintiff  or  his  assignors,  they  would 
find  for  the  plaintiff. 

The  reason  assigned  by  the  court  for  refusing  to  give  this 
instruction  was,  that  therie  was  no  evidence  of  any  inflam- 
mrable  }i^ateria],  that,  did,  or  could,  if  igfiited,  communicate 
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o  the  biuldiitg.  TJjfirS'  is  nothing  before  ub  to  ahow 
was  any  evid^ce  that  an  engine,  properly  conatrncted 
ikillfully  nuuukged,  would  not  set  fire  to  $.  building  o^ 
Sanuoable  matenal  altmg  the,  track.  The  instruction 
fore,  may  have  been  properly  refused,  even  though  the 
n  gi^en  by  the  court  wa»  not  sufficient  {FuIUm^  v.  Pay, 
V.  84.)  Every  preaumption  is  in  fav!Oir  of  the  action 
s  court,  and  if  there  was. error  it  must. bo  ahown. 
Appellant  pbjecta  to  tbe  second  insjtruotion ,  given  for 
adent,  to  the  effect  that,  under  tbe  pleadings,  the  jury 
d  find  for  the  defendant*  if  they  believed  from,  the 
nee  that  its  engines  were  properly  constructed  and 
ully  run.  The  point  of  objection  is,  that  the  require- 
of  skill  in  the  management  of  engines  was  ignored, 
leem  it  unnecessary  to  declare  whether  or  not  an  en- 
can  be  carefuUy  run  «•  managed,  so  far  as  the  defend- 
8  concerned,  in  the  absence  of  skiUoii  the  part  of  ttie 
leer.  The  defendfmt  was  no(  charged  with  tmskillfvl 
igement  of  the  engines.  It  is  only  alleged  in  the  com- 
t  that  the  engines  were  carelessly  end  negligently  run 
managed.  If  there  is  a  distinction  between  carelessly 
ing  an  engine  and  unskiUfully  rimning  it  (a.  question 
o  not  decide),  proof  of  the  latter  faat  was  not'admi»- 
nnder  the 'pleadings,  and  aii  instruction  that  the  de- 
uit  was  bound  to  manage  its  engines  skillfully  would 
been  error.  Instructions  that  are  not  pertinent  to  any 
3  in  the  cause  should  be  refused,  although  they '  em- 
correct  propositions  of  law  in,  the  abstract.  (Cojilm  v. 
and  S.  J.  B.  B.  Co.,  36  Cal.  410.) 

Complaint  is  made  because  the  court  inatrucced  the 
that  the  defendant  was  required  to  use  the  "best  gen- 
y  knotvn  practical  appliances  within  its  reach,"  to  pre- 
the  destruction  of  tiie  property  by  fire, 
e  shall  not  consider  this  instruction  with  a  view  of  as- 
ining  whether  it  is  or  is  not  correct  in  principle.  The 
adant  was  only  obai^ied  with  negligence  in  failing  to  use 
aes  having  the  usual  and  OTdinary  appliance  for  prevent- 
Lhe  esoape  of  fire;  and  at  the  request  of  plaintiff,  the 
Ner.  Vol,  XVI.— 28. 
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court  chained  the  jury  that  "the  defeodant  waa 
uae  the  best  known  appliances  to  prevent  injur 
from  fire,  and  to  employ  careful  and  competent  eng 
a  railroad  company  which  fails  to  tise  the  be^ 
hnown  practical  appliances  within  its  reach,  to 
destruction  of  property,  does  not  exercise  the  cai 
of  common  pradence."  The  iostrniition  complai 
en  by  the  court  of  it*  own  motion,  even  though  it 
could  have  done  nt,  harm  to  plaintiff,  because  ii 
repetition,  in  substance,  of  the  one  given  at  bis  n 
We  find  no  error  in  the  record,  and  the  orde 
ment  appealed  from  are  affirmed. 


[Mo,  a,o»7.] 
A.  D.  TREADWAY,  Kbspondkht.  v.  JONAS 
Appellant- 


JUBT      UFOH      SPCCIII.      ISSlTEa PBBSITUFTIOH 

equitable  dtfcDse  U  nJied  aod  ■  Jury  is  cilled  "to  aid  t 

dndlncs  of  tact"  upon  certain  gpecli)!  lasuirB  stated :  Held, 
Interred  tbat  all  other  quesllona  of  fBct  were  reserved  for 
tlon  of  the  (ourt  without  the  aid  of  the  Jurj. 

PIBOL     AQBEIUINl'     TO     COVTIir     LxMl WqEH      ETIDKNCB     TO 

BBLByiIIT'-;-PDllCH*BB     Or      TREES      AND      ShBCBB, — DefCDdl 

proTe  a  parol  agrevment  upon  the  part  of  plalatllT  to  codtc 
upon'fhe  Usuaace  to  blm  at  a  patent.  sDd.  tor  tbat  purj 
Bbaw  that  while  he  was  to  posMssloD  of  the  land  the  plal 
from  him  aoas  fruit-trees  and  shrabs  growing  upon  the  li 
tbem  to  be  removed  therefroin ;  Held,  tbat  this  eTldeo 
nected  with  the  question  relutlie  to  the  aBreement ;  that 
to  establish  Its  eilstence.'  and   tbat  It  was  properly  retai 

Appeal  from  the  District  Court  of  the  Scco: 
District,  Ormsby  County. 

N.  -Soderter^,  for  AppeDant : 

I,  All  the  essential  facts  must  te  found  by  a 
diet  in  order  to  enable  -the  court  to  give  a  judgi 
upon  the  matter  in  isoe.  (Proffatt  on  Jury 
486,  iZJ-.Rex  v.  Phmmer,  12  Mod.  698 ;  Lodge  ^ 
Gilbert's  Eq.  255.) 
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[.  The  findings  do.not  support  the  judgnaent.  The  isaues 
e  bj  the  answer  were  material.  Upon  moat  of  them  the 
ings  are  silent.  (Davis  v.  Caldwell,  12  Cal.  125 ;  Phipps 
farlan,  53  Id.  83 ;  Johnson  v.  Squires,  Id.  37 ;  Shaw  v. 
idesfprde.  Id.  300.) 

[I.  Every  error  in  the  court  below  in  the  rejection  pf 
ence  is  prima  facie  an  injury,  and  it  rests  with  the  oUjer 
y  clearly  to  show  that  no  harm  could  have  been  or  was 
;  by  the  error.  {Jackson  v.  F.  R.  Water  Co.,  14  Cal.  18 ; 
le  M.  T.  Co.  T.  Stramhan,  20  Id.  198 ;  Carpentier  v.  WU- 
isoji,  25  Id.  167;  Nonuoody.  Kenfield.  30  Id.  393.) 
V.  The  rejected  evidence  corresponded  with  the  allega- 
s  in  the  answer,  and  was  confined  to  one  of  the  points 
9sue.  It  was  the  best  circumstantial  evidr,nce  of  which 
fact  in  issue  was  susceptible.  It  was  relevant,  for  it 
iuced  to  the  prooi  of  a  pertinent  hypothesis  in  the  oase. 
tendency  was  to  make  one.  of  the  propositions  at  issue 
lable.  (1  Best,  on  Ev.  2;  1  Whart.  on  Ev.,  sees.  20,  21, 
t5 ;  /fw.  Co.  v.  Weide,  11  Wall.  438.) 

.  C.  EUis,  for  Respondent: 

lo  brief  on  file. 

ly  the  Court,  Belknap,  J. : 

Tiis  is  the  fourth  appeal  in  this  case.    (8  Nev.  91;  9  Id. 

12  Id.  108.)  The  plaintifi  acquired  the  title  of  the 
jmment  to  the  premises  on  the  tenth  day  of  May,  1866. 
hin  five  years  from  this  dat«  he  brought  this  action  of 
tment.  Defendant  pleaded  an  equitable  defense,  to  the 
3t,  that  at  the  time  proceedings  were  instituted  by  plain- 
to  acquire  the  patent  defendant  was  the  owner  of  tie 
loBsory  ri^t  to  the  premises  and  entitled  to  pre-empt  the 
e;  that  in  conaideratioQ  of  these  facts,  and  of  his  agree- 
to  pay  plaintiff  the  proportionate  share  of  the  expenses 
leqniring  title  to  a  tract  of  land,  of  which  the  premises 
lontroversy  were  parcel,  and  interposing  no  objection  to 

application  for  patent,  plaintiff  agreed  to  convey  unto 
iodant  upon  the  Issuance  of  the  patent  the  premises 
:ribcd  in  the  conjplaint,  , 
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The  case  turned  upon  the  question  whether  audi 
ment  had  been  made,  and  a  jury  to  whom  the  int 
was  submitted  answered  in  the  negativei  0th 
issues,  bearing  directly  upon  the  alleged  agreen 
eubmitted,  but  the  court  instructed  the  jury  thi 
should  find  that  the  agreement  set  up  in  the  ai 
not  been  made,  it  would  be  imnecessary  to  ana 
interrogatories.  Agreeably  to  the  instruction,  the  j 
no  other  fact 

The  finding  thus  made  appellant  claims  is  a  s] 
diet  of  the  jury,  and  as  such  special  verdict  is  d< 
not  finding  other  and  further  facts  sufBeient  to  si 
judgment.  The  record  refutes  the  theory  that 
ing  of  the  jury  was  a  special  verdict,  and  shows 
been  a  finding  upon  one  particular  issue. 

A  jury  was  called  at  appellant's  request,  not  t 
erally  the  facts  at  issue,  hut  "to  aid  the  court  ii 
ings  of  fact"  upon  certain  special  issues  stated 
script,  p.  22.)  From  this  language  we  must  iuff 
jury  were  called  to  determine  only  those  special  is: 
were  submitted  to  them,  and  that  all  other  questic 
were  reserved  for  the  consideration  of  the  oour 
the  aid  of  the  jury. 

The  other  exception  arose  upon  the  exclusion  o 
to  prove  that  after  plaintiff  had  obtained  the  patei 
chased  from  the  defendant  some  fruit-trees  and  sh 
ing  upon  the  land,  and  caused  them  to  be  rema 
from.  The  court  sustained  an  objection  to  the 
upon  the  ground  that  it  was  immaterial  under  i 
The  only  question  left  in  the  case  was  the  existen 
existence  of  the  agreement  to  convey  the  prerai 
pellant  If  this  evidence  tended  to  prove  such 
ment,  or  constituted  a  link  in  the  chain  of  pro 
material,  and  should  have  been  received.  If,  ho 
the  fact  sought  to  be  proved  by  the  rejected  evideE 
capable  of  affording  any  reasonable  presimiption 
enee  as  to  the  disputed  fact,  it  was  properly  excli 
do  not  think  this  evidence  would  have  conduced  t 
the  evidence  of  the  agreement  in  controversy. 
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The  fact  of  the  pnrohase  b;  plaintiff  of  trees  and  elirubs 
growing  upon  Ae  land  was  so  completely  disconnected  from 
the  qnestion  rdkting  to  the  agreement  that  the  jury  should 
not  have  been  allowed  to  have  inferred  the  existence  of  one 
from  proof  of  the  other. 

Judgment  affirmed. 


THE  STATE  OF  NEVADA,  ex  ebl.  R.  H.  SCOTT,  v. 
W.  A.  TROUSDALE,  Atjditoe  o»  Humboi:j>t  Oodntt, 
Respokdbkt. 


CocHTi  CoHHiestonDBS — Salibx  ov  Bboolitbd  bt  Balabt  Act. 
Th«  compeQulloii  of  eouBt7  commlwiaDctm  I*  regulated  br  the  prorMoiiB 
af  lb«  ulirr  act.      (Stat.    18TS.  13B.) 

j>aH — UlLUoa. — The  provlsIOD  allowing  mileage  In  tbe  former  law  waa  la- 
tended  u  a  part  of  the  compenastton  of  commtMloaen  for  their  servlcea. 
The  laoguago  ol  the  salary  act  that  the  aalarlea  fixed  "iball  be  In  fait 
for  all  eerrlcea,"  eicludea  the  Idea  that  the  leglalature  Intended  to  allow 
the   former   proTliloD   apoD   that  lubject   to  ittDd, 

(CCBFTANCB  OF  id  OmcB — NOT  1  CONTHACT. — No  contract  la  created  be- 
tween the  goreromeot  and  tin  offleec  br  bla  acceptance  of  the  office. 

Applioatioh  for  mandamus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 
M.  S.  Bonnifield  and  T.  W.  W.  Davies,  for  Relator. 
No  appearance  for  R«apondeDt. 

By  the  Court,  Belknap,  J. : 

At  the  general  Election  held  in  November,  1878,  relator 
was  elected  a  county  commissioner  of  the  county  of  Hnm- 
Iwldt  for  the  period  of  four  years  from  the  firat  Monday  in 
January,  1879.  He  duly  qualified,  and  on  the  last-named 
lay  entered  upon  the  duties  of  his  office,  and  has  ever  since 
continued  to  form  the  same. 

At  the  first  meeting  of  l^e  board  of  oovoity  oommis- 
noners  in  the  year  1879,  the  oompensation  of  its  members 
iras  fixed  at  six  hundred  dollars  per  apnum,  payable  io 
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equal  quarterly  payments  of  one  himdred  and  fif 
The  board  allowed  relator's  claim  for  services  for  t 
year  ending  June  30,  1881,  at  the  rate  then  fixec 
with  mileage.  After  the  respondent,  who  ii 
confer  and  ex  officio  the  auditor  of  Humboldt  e 
fused  to  allow  the  same  for  the  reason  that  the  stai 
which  relator's  compensation  had  been  fiiced,  and  ' 
mitted  him  to  receive  for  his  sernces  not  exc( 
sum  of  six  hundred  dollars  per  anuum,  together 
cage  (sec.  3086,  Comp.  Laws),  had  been  repealed 
of  March  11,  1879,  commonly  known  as  the  s 
(Stats.  1879,  133.) 

This  act  by  its  first  section  provides  that  "] 
after  the  first  Monday  in  January,  1881,  the 
named  officers  of  the  several  named  counties  in 
shall  receive  the  following  annual  salaries,  whid 
in  full  for  all  services,  and  all  ex  officio  services  n 
them."  The  succeeding  sections  are  severally  c 
the  affairs  of  each  county  of  the  state. 

The  seventh  section  provides  that  each  of  th( 
aiouers  of  Humboldt  county  shall  receive  the  su 
hundred  dollars. 

The  auditor  claims  that  the  comp^ieation  of  th 
fiioners  is  regulated  by  the  provisions  of  the  last-i 
law,  rather  than  by  tlie  law  in  force  at  the  time 
met  in  January,  1S79,  and  admits  that  relator  is  » 
one  fourth  of  five  hundred  dollars  for  his  quarter- 
ices,  ending  June  30,  1881,  but  not  to  mileage. 

The  views  of  the  auditor  are  correct.  The  lai 
the  first  section  of  the  salary  act,  above  quoted,  is 
to  admit  of  construction.  ,  If  the  legislature  intern 
elude  long-term  county  commissioners,  elected  at 
tion  of  1878,  from  the  operations  of  the  general  si 
and  to  have  continued  their' compensation  at  the  r 
tofore  established  during  the  ocmtinuance  of  the 
which  they  were  elected,  language  expressive  ■  of  si 
tion  should  have  been  employ<Qd. 

The  law,  aa  it  stands  upon  the  statute  boob,  app 
county  officers,  irrespective  of  the  time  of  theit 
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id  ire  oan  not,'  la  defianoe  of  its  laoguags,  tdterpolate:  any 
ception  to  ita !  paronaionB.     The  prorision  allowing^  mileage 

the  iormef  law  waa  intended  aa.  part  of  the  compeoBation 

conuaiBsioners  for  tbeic  ^errijies.  Milea^^ :  is  ndt .  ]BC3l> 
med  in  the-pieaent  Imv,:;bat  bbailan^ag&ibf  tbe(£rst  aee^ 
Ml,  providing!  diat  thetsalaciai^  fis^di  ''dhalbWiiQ^iuU  {or 
[  aerviees,"  excludes- tlia  idea-li»titib»Jegislati««.intetnided 

allow  the  former  pnotiaiail  upon  that  fibbjectito:fiGain(ji  . 

It  i^  also  said  tliat  the  law  of  l&'Ttii  is  obnoixioofi  to  IJie 
ejection  that  it'  impains  the'  oHigation:  otE'sioontrajot,  con- 
ary  to  the  proMMtioa  of  tiie  ootletitution  of ;  th©  TJuited 

Under  analogens  (facts  tlw  aaiue:  ohjectioQ  vaa  tnade  1^ 
e  mayor  of  [Philadelphia  to  an  oi^iBanceoftlie  council  of 
at  oitj  reduoing'his 'Salary.  'Theiceurt  determined,  in 
cordaoce  with  eTery/v.idi-ooiisiderfid'.btea  upon'  the:  anb- 
ct,  that  DO  contract  wascreaited  betweca  the  go.^ei^jimeiit 
id  the  officer  by  his  - accef^tance  ocft^tbe  oBioe.  The. court 
id:"Theae  sernoea  lendcrsd  by  'pub]iQ  pfQders  do  airii,  <  in 
is  particular"  (that  of  compaBsaAion)v  ''partakeof  the  Dls.- 
re  of  contracts^  no*-  have  they  tfao  'reinoteBt  affinity  thereto. 
9  to  stipulated  aJlowanoej  the  aUowanee,  whether  annual, 
ir  diem,  <»  particular;  fees  >f or  pavtioDlarseripicQe,  depends 
L  the  win  o£  tJie'lawtoakere;  and  this  nhethor  it  be  lihe 
Erislature  of.  the'  statei  iOT  a  i  jntwioipal  body  empowereid  t« 
ake  laws'for  the. 'government  of  a  oarp6r*tieii.  This  has 
■on  the  universal  coostruotioa,  *  .*,.*"  .  {CoTrvmejv 
salth  T.  B(Uim,Q  Serg..i&.R-32a.)i.  ■■  ,  •■-.-:'.-.. 

The  subject  recwved  a  Very:  th©r«ijgh  ioiv^gtigatioo.  in. the 
ae  of  Connor  v.  TAa-Ciii^d/ Jfe^ir.  J^oa^,  2  fiaadfi  355.L  Ifc 
at  case  the  compensation  of  the  plaiqJti^v  tfboicleffknof 'the 
ty  and  county  of  New  York,  was  changed  by  an  act  of  the 
^islature  so  as  to  take  effect  during  his  term  of  office.  The 
'iirt  considered  that  there  was  no  contract,  express  or  im- 
ied,  between  the  govemmeut  and  the  officer,  because  there 
as  no  agreement  that  he  should  fuI&U  the  duties  of  the 
fice  for  any  specified  time,  but  that  he  could  resign  at  his 
easure,  irrespective  of  the  desire  of  the  government. 
In    discussing   the   subject   the   following   language   waa 
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employed:  "In  our  opinion  &  public  officer  is 
elected  or  appointed  to  perform  oertain  politica 
the  administration  of  the  gorenineDt  The  legisli 
prescribes  these  duties,  and  gives  M  the  officer 
pensation  for  their  discharge  as  it  deemed  jnat 
sovereign  pover  which  prescribes  the  duties  may 
St  pleasure.  It  may  increase  them  without  enl 
compensation.  (Andrews  v.  The  United  Siate: 
202. )  In  like  manner  Qib  same  power  may  dimini 
pensation  without  lessening  the  duties.  If  the 
oeive  fees  it  may  abolish  some,  reduce  others,  or 
all  and  compensate  him  by  a  salary.  His  right  to 
mente  of  the  ofBoe  is  held  subject  to  all  these  m( 
All  these  consequenoes  flow  from  the  political  o 
the  agency  and  the  supremacy  of  the  government 
ing  it  for  the  publia  good."  Following  this  tr 
soning  the  court  was  of  opinion  that  an  officer  ere 
constitution,  with  its  term  and  salary  defined,  <x 
minated  by  the  people  in  their  sovereign  capac 
adoptJOQ  of  a  new  constitution. 

The  constitution  of  the  state  of  Kew  York,  like 
state  of  Nevada,  enumerated  certain  special  oasf 
the  legislature  was  forbidden  either  to  increase 
isli  the  salary  during  Um  term  for  whidi  the 
elected.  This  constitutional  prohibition  was  ref< 
the  court  in  New  York  ( and  it  is  as  applicable  hei 
for  the  purpose  of  showing  that  in  all  other  ease 
lature  was  unrestricted  in  its  au^ority  to  dianf 
pensation  of  officers.  (See  also  Conner  v.  Jfay«i 
Y.  285 ;  Denoer  v.  Eobart,  10  Nov.  38.) 

Mandamus  denied. 
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STATE  OF  NEVi^DA, 
JAMUABY  IBBM,  1882. 


(No.  1,088.] 

ABBOTT  ET  AL.,  Appellaktb,  v.  a.  PRIMEAUX, 
Kbspondkmt. 

<EHT— pAnm  TO  Si;in(»  'Qabvno  or  Uiniiib  CliiiI — Waiit  Now- 
IX  Bbodld  >ot  >■  GiANTBD. — PUIntlll  Claimed  title  to  a  town  lot 
der  t  pittnt  iMiied  lor  a  mlalif  claim  embrpclas  the  laod  Iqcontro' 
nj.  Tbe  court  snnted  a  noDlnlt  upoD  tba  t^ouad  that  it  bad  not 
tn  allBivd  or  pMTcn  that  pialntlc.  Iwqalred  akid  land  or  had  anj'  use 
I  the  laiM  In  tha  work^nK  oi  tbe  mining  claim :  BtU,  tbn  the  patent 
idc  out  a  prtMO  fovU  can  for  the  pltlDtUI.  and  that  the  court  erred  In 
intlnc  a  nonanlt. 

FEAL  from  the  District  Court  of  the  Seventh  Judicial 
ict,  Elko  County.  -  .  ■  '    ^^   ^  i 

e  facts  sufficiently  appear  in  the  opinion,   " 

S.  Bigelow  and  (?.  F.  Taifcoi,  for  Appellanta: 
The  plaintiffs  having  shown  a  patent  title  from  the 
id  States,  instead  of  being  nonsuited,  were  entitled  to 
Igment  in  their  favor.  ,  The  plaintiffs  were  not  called 
show  that  they  required  said  ground,  or  had  any  use 
le  same  in  working  their  ^riiniing  daitt.  They  thoved 
isolate  title, to  it,  apd  were  entitled  to  its  possession, 
>ut  regard  to  what  u^  th^y  might  put  it,  to  afterwards. 
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r  Opinlfl'p  ol  tbV  C*irl>-1l^iil«tf,  J.  ■  ,  ; 

A  patent  imparts  absolute  verity,  onljr  to  be  q 
a  direct  proceeding  against  it.  {Leese  v.  Clark, ' 
Doll  T.J  Meador,  ,16  Id.  ^23  >  f'le.  Burska  pofie^  4 
Producing  a  patent  makes  »iA  a  jtrima  fedie  <w 
V.  Aikem,  34  Cal.  511.)  A  patent  convejs  th 
Boil  with  all  its  incidents  aadi  appurtenances. 
V.  Haines,  1  Nev.  249,  261,  283.)  And  entitle 
of  it  to  th^  p^sfeaeioiyof  jtb^andi  ^  (fia^gp^l  y>  £ 
Pet.  450;  Gibs'on  v.  'dkouteau,  13  Wall.  lOS 
Smaw,  17  Cal.  199,  224,  226.)  The  grant  itsel: 
tbat  every  prerect*^^^  t^d/ite'libsu'^iikii.  liiCd'  been 
(Patterson  v.  Wmn,  11  Wheat  383;  Doll  v.  Mec 
325;  3  Wash.  Real  Property,  193.) 

II.  The  defendant  had  shown  no  title  to  tl 
nor  any  interest  therein  thaJ,>voul(J, authorize  hi] 
true , title,  to  hi^  ^d,  if  plaintiffs  <^id  not  hav|e.i. 
do  this  before  he  can  be  perniitt e^  |  to  questiot 
held  by.  plaintiffs.  {People  v.  Straiion,  25  Cal. 
Meador,  iQ  l±.Mi;  Dodge  n.  Pere^.  2  Saw.  654 

A.  W.  Fisk.  for  Bespondent:     ■■ 

I.  The  common-Jaw  doctntie,  that  he  wbo  j 

surface  of  the  earth  owns  all  to  ihe'  center  of  i 
greatly  modified  aa  to  the  rights  of  miners  ^ij 
the  public  lands.  One  may  be  entitled  to  the  o 
the,3ur;%ce,  another  tO;  the,  y^ips.^of  njineral  rui 
the  said  land.  (Bullion  M.  Co.  v.  CrcESUS  0<^  , 
Nev,  168.) 

II.  The  laws  of  this  state  .do  'i*''^  recognize 
ground  of  a  mine  as  property,  i.  e.,  property  sub 
tion.    (Stat  186.5,  271,, 3ec,„4.),  -^     ,    ;,,„ 

III.  The  mine  owner  is  only  entitled  to  the  sui 
for  working  purposes 'of  his  mine, ,' The  cases  i 
appellant  do  not  apply.y'Tbey  'Are  all  iii'i'elAl 
taken  up  either  for  agficultiiVaf  or  tbwh^ite  jfiurpi 

'  BytheCoBrtjBBTiKiiAjPjJ.i:'.- ..'!)  ;j;i  -'■■    ■■  r.. 

In  an  aptjon  of  ejectment' fAf  fl'Hjt  ot  lA^d'in 

Tuscardr'a, '  in '  Elko  county,  in  which' the  angw 
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.  .    FdliiUi  deoltled. 

the  possession  of  the  defendant,  plaiBtiffis'  evidence  showed 
lliat  thej  deraignod  title  through  a  patent  issued  to  their 
predecessor  in  interest  by  the  government  of  the  United 
States  for  a  raining  claim  embracing  the  premises  in  eon- 
troversy. 

Thereupon  plaintii?s  rented  their  case,  and  the  court,  upon 
defendant's  motion,  nonsuited  plaintiffs  for  the  reason  "that 
the  evidence  showed  the  ground  in  dispute  to  be  the  surface 
ground  of  a  mining  claim,  and  that  it  had  not  been  alleged 
or  proven  that  the  plaintilfs  i*equiTed  said  ground,  or  had 
any  use  for  the  same  in  the  working  of  Said  mining  claim." 

From  this  order  and  judgment  of  nonsuit  the  appeal  is 
taken. 

The  patent  contains"  no  reservation  or  qualification  what- 
ever, but  unconditionally  conveys  the  premises  to  the  prede- 
oeasor  in  interest  of  plaintiffs.  Xhfl' title  th^s  presented  in 
connection  with  the  defendant's  admitted  i  po«es8Jon,  made 
a  prima  facie  case  for  plaintiffs.  Whatever  bearing  the 
question  of  the  necessity  of  the  use  of  the  ground, by  plain- 
tiflfs  for  the  purpose  of  working  their  mining  claim  may  have 
bad  upon  the  controversy,  depended  upon  the  nature  and 
character  of  defendant's  claim  to  the  premises.  , 

Upon  the  facts  before  the  district  court  at  the  hearing  of 
the  motion  for  nonsuit,  it  did  not,  appear  what  the  nature  of 
defendant's  claim  was,  whether  he  had  a  legal  or  equitable, 
jT  any  title,  or  that  he  was  not  a  mere  trespasser. 

Judgment  reversed. 


[No.   1.091.1 

lANE  LAKE,  REflpoKDEKT.  V.  M.  C.  LAKE,  Appellant. 

>ITOKCE APFLICITION     FOB    COUNSEL     FeI3 NOTICl     MVST    M     SHBVBD     IITO:* 

Attornbt. — In  ID  action  for  aivorce,  the  notice  *t  «ppilc«t1on  for  the 
allowARoi  pf  oouniil  Kcvs  nust,  uqder  Um  proTlslons  oC  the  BtBtut«,  b« 
nerved  npon  thf  »Itorn«J  (II  there  la  one),  Instead  it  the  partj-. 
DBM^WiiERE  Nf>Tic;i:  H18  AccOUPLiSHKb  m  PrRPOBr.  EniiOB  WOT  Ftxrv- 
DtciAt. — Where  a  notice  served  upon  the  [ian7  'BccoiBpllBhed  Ua  parpote 
In  brl^DC  the  att«n|e7  intA  iK*rt,  »nd  he-  rtated  tUat  be  was  prepirad 
to  proceed  witb  the  bearing,  tubject  to  the  objection  that  tbe  notice  was 
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Arcument  for  Appelant. 

not  wtT«d  apon  him,  and  tha  court  ruled  that  ths  notlM  m 
Btld,  tbat  the  rnllnx  wu  t«cbnlcall7  •rroDeoas,  bat  u  It  d 
dice  the  defendADt,  the  error  should  be  dlsrcEBrded. 

ALLOWIHCB  or  CouMitb  Fbks.  Wkvh  HiX  tM  Uaou. — The  t 
conrt  to  make  i.n  ellowejice  or  connMl  feaa,  while  the  cmm 
It  Incident  to  dlTorct  lulta.  and  mar  tw  made  a*  often  ai 
atance*  of  the  caee  maj  reqirire. 

IDBM — Arm  DiToacB  la  Qmhtk). — Where  the  wife  obtained 
divorce,  and  the  coort  aOtaigti  a  laiie  eatate,  claimed  br 
mnnltr  propertj,  to  be  the  eeparate'  property  of  the  t 
awarded  It  all  to  blm  i  Held,  that  the  conrt  waa  Juetlfled  ) 
allowance  of  coonacl  feet  to  enable  bcr  to  proceed  farther  an 
qoeatlon  relatlai  to  the  property.  It  appeailni  that  anct 
were  contemplated  In  good  faith. 

ATPBiL — Whcn  am«wu(Cb  or  CoDNenL  Fnna  wiu.  la  Qnae 
Buvtran  CotrtT.^-Where  the  hnaband  appeala  fion  an  ord« 
trict  court  allowing  counael  feet  to  the  wife,  the  tupreme  < 
power  to  make  an  allowance  ol  counael  feei  to  the  wife,  to 
her  to  appear,  bj  couDiel.  In  tba  tupreme  court  upon  aucb 

Appeal  from  the  District  Court  of  the  Seooni 
District,  Waahoe  County. 

The  facts  appear  in  the  opinion. 

B.  M.  Clarke,  for  Appellant: 

I.  In  all  cases  where  a  party  has  an  attorney  in 
or  proceeding,  the  service  of  papers  when  require 
on  the  attorney,  instead  of  the  party.  {QriffitK  i 
47  Cal.  6i4.) 

II.  The  court  had  before  ordered  the  payment  ' 
fee  generally  in  the  case,  and  by  8uch  order  hat 
sated  the  service  and  exhansted  its  power.  (Di\ 
sec.  27 ;  3  Bish.  Mar.  and  Div.  416 ;  Wilde  v.  W^ 
306.) 

III.  There  was  no  motion  for  new  trial  pend 
the  order  in  question  was  made.  The  court  had 
diction  of  the  case,  and  its  jurisdiction  could  ot 
vived  by  a  motion, 

IV.  The  matter  in  issue  coniplained  of  by  pl« 
been  determined  adversely  to  her  by  the  court;  ant 
her  counsel  fee  to  further  prosecute  it  was  a  gross 
discretion.  (2  Bish.  Mar.  and  Div.,  sec  405—407, 
Wilde  V,  Wilde,  supra.) 
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V.  The  plaintiff  was,  when  the  order  was  made,  a  feme 
oU.  She  was  no  longer  his  wife.  As  to  him  she  was  a 
tranger  in  the  law,  and  she  was  not  entitled  to  call  upon 
IB  separate  estate  to  clear  tbe  expenses  of  her  litigation. 

C.  8.  Varian,  for  Respondent,  cited  tbe  following  author^ 
lies  relating  to  tbe  allowance  of  counsel  fees  in  actions  for 
ivorce.  (2  Bish.  Mar.  and  Div.,  sec.  384  et  seq.,  421 ;  Arm- 
frong  v.  Armstrong,  35  III.  114;  Jenkins  v.  Jenkins,  91  Id. 
68-9;  CoUim  v.  Collins.  29  Ga.  518;  Sprayberry  y.  Merk, 
0  Id.  82 ;  Bx  parte  King,  27  Ala.  390 ;  PhUlips  v.  Phillips, 
7  Wisa  255 ;  Weishaupt  v.  Weishaupt,  Id.  625 ;  Movl  v. 
foul,  30  Id.  203;  Graves  v.  Cole,  19  Pa.  St.  173;  Gold- 
mith  V.  Goldsmith,  6  Mich.  286 ;  Llamoms  v.  Llamcsas,  62 
L  Y.  619.) 

By  the  Court,  Belknap,  J. : 

In  a  suit  for  divorce  between  tbe  parties  hereto,  a  decree 
'as  entered  in  favor  of  tbe  plaintiff,  diaaolving  the  bonds 
f  matrimony  between  herself  and  defendant,  and  awarding 
er  tbe  custody  of  their  offspring,  but  adjudging  a  large 
state,  claimed  by  plaintiff  as  commimily  property,  to  be 
le  separate  property  of  the  defendant  husband. 

Dissatisfied  with  the  portion  of  tbe  decree  touching  the 
uestion  of  property,  and  desiring  to  proceed  further  there- 
pen,  and  being  destitute  of  means,  tbe  district  oourt  or- 
ered  defendant  to  pay  plaintiff's  attorney  for  services  to 
Q  rendered  in  such  further  proceedings  the  sum  of  six 
undrad  dcdlars,  which  amount  the  court  found  to  be  a  rea- 
inable  and  proper  fee. 

from  this  order  defendant  has  appealed. 

Preliminary  to  the  hearing  of  the  appeal  plaintiff  has 
iked  this  court  to  malce  its  order  directing  defendant  to 
ay  to  her  attorney  tbe  further  sum  of  two  hundred  dollars, 
bich  amount  is  admitted  to  be  a  reasonable  counsel  fee  for 
a  appeal  of  this  nature.  Sustantially  the  same  reasons 
re  urged  against  the  allowance  of  the  motion  by  this  court 
i  are  urged  against  the  order,  from  which  the  appeal  is  taken, 
'he  appeal  and  tbe  motion  will,  therefore,  be  considered 
^ther. 


OplnlOD  or  tbe  Court— Bel kDBp,  J. 

The  first  question  presented  relates  to  the  sul 
service  of  the  notice  of  hearing  of  the  applicatioi 
sel  fees.  The  service  of  notice  was  made  npon  t 
ant,  personally,  instead  of  his  attorney  of  rec( 
suit.  The  statute  relating  to  marriage  and  i 
amended  at  the  session  of  the  legislature  of  1S6I 
that  the  district  courts  may  at  any  time  after  tli 
the  complaint  in  a  divorce  suit,  and  after  "due  i 
have  been  given  to  the  husband  or  his  attorney 
the  husband  to  pay  such  sums  as  may  be  necesf 
able  the  wife  to  carry  on  or  defend  the  suit,  etc,  i 
see,  220.)  Subsequently,  and  at  the  session  of 
lature  of  1869,  the  present  civil  practice  act  bcei 
This  act,  in  relation  to  the  service  of  papers,  at  s 
(Comp,  L.,  sec.  1561),  provides: 

"»  *  »  ♦  gy(  Ju  gW  cases  where  a  par 
attorney  in  the  action  or  proceeding,  the  service 
when  required,  shall  be  upon  the  attorney,  iusti 
party.  *  *  *"  This  latter  statute  must  be  cc 
regulating  the  service  of  notice  directed  to  be  mi 
statute  of  1865.  If  the  party  has  an  attorney  in 
the  service  must  be  made  upon  such  attorney, 
the  party.  Tested  by  this  requirement,  the  servie 
in  this  proceeding  was  insufficient.  The  defe 
peared  by  counsel  at  the  hearing  of  the  motioi 
jected  thereto,  upon  the  ground  of  the  insufficiei 
service. 

It  appearing  to  the  court  that  the  defendant  h 
the  notice  to  his  counsel  the  day  before,  the  e< 
counsel  whether  he  required  any  additional  time 
for  the  heariug.  Counsel  replied  that  he  did  not 
sented  that  the  hearing  should  proceed  subject  to 
tion  touching  the  service  of  notice.  The  court 
held  the  service  sufficient,  and  directed  the  heari 


In  this  ruling  the  court  erred.  For  the  reason 
aenice  was  insufficient,  but  the  ruling  was  not  i 
as  warrants  a  reversal  of  the  order  appealed  from 
jeet  of  the  notice  was  to  bring  the  defendant  int 
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time  yrhen  he,  {^r«eu)i)ablf ,;  .^ottl«L  be  prepared  to  ^pivcaed 
ith  thoi.haacjng-':  X-lwi /BQtwe;  bad:  the! effect. of  .biingiaig 
ini  into  amst,  .and  wheoi  .t^ere  he  stated  ia  Buhst&iuia  tlut 
e  was  prepared  to.pffM»ed,witii  the  CB^e.  ■■Thuft.the  notice 
ccODipli^bied  its  <pui:poaq-  Tjb^.rolisg  .WM/'tet^nicall;  .er- 
)ueouB,  bfit  as  it  eould<Qot  hate  poejudbotd  the  defeadsnt 
.  iDiistbe.distegaitded.."'  -        '  "  ''t    '  ' 

The  next  objectka  invokes:  tJie.  question -of  theaiitiioritj 
i  the  oourt  to>Btleiw  ootmsel^fdea  in  a  Buitiin  wliich  an  order 
ad  previously  fixed  su(^  feeai  Tbe<:Etatute  providea^that 
le  ccurt  or  j^dge  maf,''^at4ii7  time  d£ter:the:filiitg  di  Ae 
implaint,  require!  the  hualb£iniiiti>.pa{j^;such  eunlfrasi  may!be 
eceasar;  to  enable-  thei.wifeitOKiarrf'on  oe  deisnd''  tbe  soit, 

At  common' law' a  wifs  deatibut^^of  mbons -was  eotaded' to 
a  allowanoe  stiffioient  to  lanqhle  >lt« 'to  defraji  heT>  oxpenaes 
1  the  suit.  The  power  to  make  such  allowance  was  «aiDsid- 
red  incident  td'divoree  iiiitaj  a3id"tlile'ailiciH>atice.'bppo^s  to 
ave  been  nmde'XS'  frequently'  «a;  dxcuaxtfitanaes-^'isfjuir^ 
Q  Gr*f«s  v.  Cole,  19  Pa.  St.  lISj  the  auprfflnC  court  of 
'ennBylvanid,  proceeding"  [aceoarding.'' to'itha  common'  law, 
eclaicd:  -"Tfaei  cotut/ ibaviiig  junsdiatiDjviof  thsT  amtibe- 
ivten  the  huibandi  and  wife,-  \»i:  fr&tp  itiioe  to-  timet  ^  make 
le  proper  allowahee  according' to'the  oircumstances;" 

The  statute  of  this  Biateis' only  afiirmatoiy  of  the  eom- 
lon  ;law.  Under  a  Eitnilar  statute  ia:  tiie  state  of  'New 
'ork,  Judge  Woodruff  held,  in  the  progress  of  the  divorce 
lit  of  Fofrtst  V.  Forreai,  that  albhou^  ^'aluuony'  pendente 
te  hadiOQos  been  fixed  and  allowed  to  th^  plaintiff,  the 
mount  may  be  Altered  and  increased,  upon  its  appear- 
ig  that  the  necessitiea  of  the  .plaintiffTequire  it,  and  tbe 
mount  of  defendant's  property  is  such  that  the  increased 
ilowance  is  reasonable"     (5  Bosw.  672;  Morrell  v.  M^rrell, 

Barb.  480.)  The  reasonableness  of  this  rule  is  illustrated 
y  the  present  case. 

At  the  oommencemeDt  of  this  litigation,  the  court  directed 
efendant  to  pay  plaintifTB  couaset  a  ffxed  fee,  which  prol)- 
bly  at  that  time  appeared  to  the  eourt'to  be  i  proper  fee 
>r  the  trial  of  the  caUBe! '  AfterWai'd  tie'coiirl  tuade  a  iiKf 
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ther  and  greater  allowance  for  the  same  purpose 
the  conrt  made  the  order  from  which  this  appt 
It  would  appear  from  these  facts  that  the  con 
been  more  protracted  and  severe  than  was  antic 
the  first  allowance  was  made.  In  the  early  s 
canse  it  may  have  been  impossible  to  have  a 
the  proper  amount  of  money  necessaiy  for  the 
litigation.  Justice  to  both  parties,  therefore,  i 
orders  of  this  nature  should  be  made  M  dema 
changing  circumstances  of  the  case. 

Objections  are  also  made  to  the  order,  upon 
that  an  allowance  for  counsel  fees  to  further 
matter  which  had  been  determined  adTersely 
was  an  abuse  of  discretion  in  the  court,  and  tiia 
ity  existed  to  make  such  order  aft«r  the  entrj 
cree  of  divorce  and  when  the  parties  were  no  Ion 
and  wife. 

The  object  of  tfte  law  is,  to  afford  a  wife  wi 
the  funds  neoessary  to  prosecute  or  defemd  suiti 
ture.  This  object  would  be  frustrated,  if,  after 
divoree  were  rendered,  courts  should  withhold  i 
means  necessary  for  a  reasonable  review  of  the 
She  is  entitled  to  proper  allowance  so  long  as 
pending  and  until  it  is  finally  determined.  (Fo 
rwt,  5  Bosw.  672;  Jenkins  v.  Jaikina,  91  111.  1 
▼.  PhUlipa,  27  Wise.  352;  QoldsmitK  v.  Goldam 
286.) 

Nor  did  the  conrt  abuse  its  discretion  in 
allowance.  The  fact,  that  a  decree  of  divoroe 
against  the  wife,  was  not  considered  sufficient  gi 
authorities  cited  to  deny  an  kUiawance  for  ooui 
appeal. 

In  this  ease,  strong  reasons  would  appear 
affording  the  wife  means  to  take  such  further 
as  she  may  be  advised  are  proper.  She  had  ob 
cree  of  divorce  in  her  favor,  but  in  the  opinioi 
triot  court,  the  property  involved, was,  the  sepaj 
of  the  husband,  and  for  this  reasqn  none  of  it  \ 
\a  her.  The  irap(irtance  of  the  result  of  this  fe 
snit  to  plaintiff,  in  cooneeti<m  with  ^e  fact  that 
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feedings  appear  to  have  beeh  oontemplated  in  good  faith, 
Hot  vexationsly,  are  matters  which  doubtless  addressed 
OBelveB  to  the  sound  diBoretion  of  the  court,  and  justify 
iction, 

'o  statufc^  prtmsioQ  autiiorizee  an  allowance  for  counsel 
in  this  oourt.  £ut  such  right  haa  been  exercised  by 
■ta  of  similar  jurisdiction  in  conformity  with  the  de- 
>ns  of  the  ecclesiastical  courta  of  England.  (Goldsmith 
otdsmitk,  and  PhUlipa  v., Phillips,  m^tra.)  The  exercise 
acb  authoritj  is,  based  upon  the^  presumption,  that  juris- 
ion  in  divorce  cases  carries  with  it  by  implication  the 
Cental  power  to  make  such  allowances.  The  power  i» 
spensable  to  the  proper  exercise  of  jurisdiction  in  guard- 
the  rights  of  wives. 

he  order  of  the  district  opart  is  affirmed  and  the  motioa 
spondent  allowed. 


tEPH  MENDES,  Appellant,  v.  MATTHEW  KTI-E,. 
Respondent. 

aauun  Salu — Imbthuction — Wbbh  mat  u  UiBLBipina. — Tbe  court 
>Ti  tn  InitncUoi]  comctly  itatinK  tht  TBrlooi  lactB  and  ctrcolDBtuices 
Mt  might  tw  cDuMerad  bsr  tlM  iort  Id  detemlBlnf  wbMiKC  tha  B>)e  of 
encBKl  piopcrt;  »m  Irauduleot':  bat  liui  tti«  icpacBte  aUtemeDt  of 
*ch  tact,  tlie  coun  r«i»e*(ed  tb^  wordi  i  "And  the  lory  ut  at  llbertr  to- 
nd  that  the  Mle  wu  trBudultnt  and  Ond  for  tba  dctrndant:  Held,  that 
r  tbiB  raiwtlttMi  tb«  jnt7  aia:f  baw*  baen  mlaWl  Into  Oia  kellef  that  IT 
a;  ol  tha  facta  mantloQed  aa  tending  to  prore  (rand  eitBted,  tbtj  ironld 
a  JuatfOed  in  dadlng  a  verdict  for  defendant  Independent!;  of  tbe  other 
ictB  of  the  caae,  and  that  auch  a  eonatructlon  would  be  pi«jiidteUI  to- 


PPEAT  from  the  District  Court  of  ibe  Sixth  Judioial 
rict,  Eureka  County.' 

lie  facts  are  sufficiently  stated  in  theopinion.    ' 

J.  Lansing' tiiiA'Bi^p  tS  3aM»,' for'  Appellant.    - 


Me  K  DEB  V,  £yue. 


OplolOD  g(  -Ute  C«iUt-^BelkiiBp,  J. 


By  the  Court,  BxuasAt,  J. :  '    ' . 

This  is  an  action  for  tlie  recovery  of  pflrfloc 
The  respcmdent  justified  the  tdfeing,  te  sheriff  ■© 
of  Eureka,  under  certain  wiita  of  attachment  i 
tiona  Kronght  against  ■  one  Prietas.  The  ;plirii 
to  he  the  owner  of  the  property  by  purchiee-  fi 
who  was  the  rendee  of  FrietaS.  Defendtot  o«i 
the  sale  from  Frietas  to  Gerome  was  fraudulec 
the  attaching  creditors,  and  as  plaintifi  pUFchn 
the  attachment  he  was'  nbt  abdnw  fide  ptircbaeer 
tice.  The  case  turned  upon  the  bona  fides  of  tl 
Frictas  to'Qerome.  "' '■  '' 

Among  other  instructions  the'  court  gave  tin 

"The  jury  are  instructed  that  in  arriving  at  i 
as  to  whether  the  sale'from  FrSetBs  to  Gerome  w« 
or  not,  they  are  to  take  into  consideration  all  tl 
circumstances  surrounding  the  alleged  sale. 
shall  find  from  the  teStimony'that  the  price  alh 
been  paid  for  the  property  was  much  less  than  ii 
that  is  ft. fact  tending  to  prove  that  the  sale  wai 
as  to  the  creditors  of  Friefas,  and  the  jUry  are 
find  that  the  sale  was  fraudulent,  and  find  for  thi 

"If  the  jury  shall  find  from  the  testimony  "ffii 
no  immediate  delivery  of  the  property,  after  the 
that  is  a  fact  tending  to  prove  that  the  sale  ■ 
lent  as  to  the  creditors  of  J'''i''t^^j  "^d  the'  ; 
liberty  to  find  that  the  sale  was  fraudulent,  a 
defendant. 

"If  the  jury  shall  find  from  the  testimony  t 
after  the  alleged  sale,  continued  to  use  the  pro 
had  used  it  before,  that  is  a  fact  tending  to  pn 
eale  was  fraudulent  as  to  the  creditors  of  Friel 
jury  are  at  liherty  to  find  that  the  sale  was  frat 
find  for  the  defendant. 

"If  the  jury  shall  find  from  the  testimony  tl 
after  the  alleged  sale,  concealed  the  fact  until  I 
ure,  tiiat  is  a  fact  tending  to  prove  that  the  alle^ 
fraudulent  as  to  Frietas'  creditors,  and  the  jurj 
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ty  to  find  that  the  sale  was  fraudulent,  and  find  for  the 
fend  ant," 

The  instruction  is  corpect  in  stating  that  inadequacy  of 
nsideration,  concealment  of  the  sale,  and  the  vendor's  ap- 
virg  the  property  to  the  same  use  after  aa  before  the  sale, 
■re  facta  tending  to  prove  fraud.  The  inBtniction  was 
io  correct  in  directing  the  jury  to  take  into  consideration 
I  of  the  facts  and  oircumstanceB  of  the  sale,  in  determiu- 
;  wtether  it  was  fraudulent.  But  the  repetition  of  the 
irds,  "and  the  jury  are  at  liberty  to  find  that  the  sale  was 
itidulent,  ajid  find  for  the  defendant,"  followiijig  the  8ep- 
Bte  statement  of  eaeh  fact  tutding  to  prove  fraud,  may 
ve  misled  the  jury.  From  it  they  may  hav«  understood 
at  if  any  of  the  iacta  mentioned  as  tending  to  prove  fraud 
isted,  they  would  be  justified  in  finding  a  verdict  for  the 
fesdant,  independently  of  the  other  facts  of  the  oftse- 
le  constitut  repetition  of  the  words  last  quoted  waa  calcu- 
led.to  make  this  impression.  The  proper  tiODStruction  of 
e  charge  is,  that  if  any  one  of  the  badges  of  fraud  ineu- 
Hied  be  established,  such  fact,  in  conoectiou  with  other 
rcumstancee  of  a  fraudident  intent  on,  the  pact  of  the 
ndor,  is  Buffioient  evideooe  U>  suppoirt  a  fiadiog  of  fraud. 
:it  it  may  have  received  the  other  constructiiHi,  and  thereby 
ejudiced  the  rights  of  appellant. 
We  find  no  other  error  in  tikb'  record.. 
Judgment  reversed. 


tIE  STATE  OF  NEVADA  ex  eel.  W.  O.  SMITH,  v. 
FOURTH  DISTKICT  COURT,  REsroMDEBT. 

>CMBnT-^WHkN.    IND     HOV.     H*I     *■     BBT     ASIDE JURISDlCTION^^TATDTm 

Tbe  manlier  ot  TicatlDG  Judgment  Is  tegulnted  by  statute.  Bad  tbt  atatu- 
lorj  provlBlona  mual  be  compiled  with.  In  order  to  autborlze  the  coort  to 
act.    The  court  haa  aa  JarladlctlaB  to  aet  Wide  a  ludrment  upon  a  mart 


C'EBTioiiAEi  before  the  Supreme  CourL 
The  facts  are  stated  jn  the  opinion.    "' 
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Opinion  Hi  the  CoDrt — Hiwlej,  J. 
C.  S.  Varian,  for  Relator. 
M.  8.  Bormifield  and  N.  Soderberg,  for  Bei 

By  the  Court,  Hawixt,  J. : 

Kelator  brought  suit  and  obtained  judgment 
tice's  court  against  Ixtwery,  Carpenter,  and  Lov 
promissory  notee.  An  appeal  wag  regularly  I 
district  court,  and  the  cause  was  therein  tried  I> 
and  resulted  in  a  verdict  and  judgment  in  favt 

Two  days  thereafter,  Lowery  and  Carpent 
attorneys,  served  upon  relator's  attorney  the  i 
tice:  "You  will  please  take  notice,  that  the  defei 
ery  and  Carpenter,  will  move  the  oourt,  on  tl 
August,  1881,  at  the  court-room  of  said  court, 
house,  at  ten  o'clock  a.  m.,  to  set  aside  the  judgm 
in  said  action,  apon  the  ground  that  the  court  1 
diction  over  the  subject-matter  of  die  suit ;  that 
of  the  title  and  riglit  of  possessioiL  to  real  p 
involved  in  the  action;  that  plaintiff  denied  t 
possession  of  said  defendants  to  the  land  name 
swer  and  insisted  therein  during  the  trial,  and  s 
possession  were  disputed  by  plaintiff  during  the 
ress  of  the  case.  Defendants  will  use  all  the 
in  the  ease  and  the  testimony  given  at  the  ti 
argument  of  plaintiff's  attorney,  on  the  hear 
motion." 

The  court,  upon  the  hearing  of  said  motion, 
set  aside  the  judgment  previously  rendered. 

Eelator  claims  that  the  court,  in  making  sai 
ceeded  its  jurisdiction,  and  this  is  the  only  qu 
considered.  The  power  of  vacating  judgments 
is  incident  to  courts  of  record  at  conmion  law. 
Cook,  18  Md.  138),  and  such  practice  prevaiU 
eraloourta.  {Dosev.  Tyack,  14How.  312.)  Bu 
of  vacating  judgments  in  this  state  is  regulates 
and  we  are  of  opinion  that  the  statutory  provisi 
complied  with  in  order  to  authorize  the  court  i 
attention  has  not  been  called  to  any  prorision 
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dee  act  that  authorizes  the  court  to  set  aside  the  jadg- 
:  in  a  case  like  this  upon  a  mere  motion.  The  case  does 
■ome  within  anj  of  the  provisions  of  section  68,  and  in 
ther  cases  the  remedy  must  be  as  provided  for  in  article 
ction  194  et  aeq..  Stat  1869,  226,  227,  in  relation  to 
trials.  {McKirUey  v.  Tuttle,  34  CaL  239 ;  NttckoUs  v, 
n,  2  !Neb.  66.)  None  of  these  provisions  were  complied 
We  are,  therefore,  of  the  opinion  that,  upon  the  facts 
nted  hj  the  record,  the  court  exceeded  its  jurisdiction, 
its  order  setting  aside  the  judgment  is  hereby  annulled. 


[No.  i,ooa.] 
:  STATE  OF  NEVADA  ex  ml.  NEVADA  ORPHAN 
5YLDM  V.  J.  F.  HAXLOCK,  Stats  Contbouj;r. 

CoHTBoLLsi — DuTiBs  OF. — It  li  tbc  dutf  of  the  sUte  rantroljer  to 
tuie  to  draw  bis  wirnnt  tor  anj  moB«7  tkkt  U  M  b*  OMd  lor  oocon- 
liatlOD*)  purpoMB. 

IT  ID  or  ABTicu  ZI.  o*  IHI  CoHSiiroTtOH — Hsunxs  or  "Bbc- 
.KUn  PDBPOUi" — Bow  ASCBBtllHED — Bbuqiods  aocTB. — For  tbc 
irpow  «(  BacertalnlDB  the  meaulof  ot  ttae  woidi  "Bectarlan  patpoMi" 
uMd  In  ibe  conatltutton.  tlw  court  auiBlDCd  tli«  Matoir  ol  tbe  itatc, 
relmtloD  to  approprlKtloiu,  u  itaowik  bj  Uie  itKtiitei  ud  lesliUtlTC 
arnali :  Hala,  tbat  Ui«  wordi  vora  uied  In  tba  popular  mqk  ;  that  a 
llglani  aect  la  ■  body  or  number  of  pereoua,  uoltrd  In  teneta.  but  con- 
ItQtln^  a  distinct  party  br  boUinc  OMtrbua  disaraot  Iioni  thoae  of 
bar  aacta,  or  people,  and  that  mnrj  wet  ot  tbat  charactar  Is  aeetarUn 
thin  the  meanlus  ot  that  word  aa  uaed  In  tbe  coDatltDUan. 

Navuu       OSTHAH       ASILCU SICTAKIAN       iMBTITDTIOH. UpOQ       ■       re> 

•ir  of  the  tesUmoDr:  HeU,  that  the  Merada  Orphan  Aijrinm  of  Tlr- 
Ola  Cltf  la  a  MCtanan  ttiatitatlon.  and  ai  laeb  U  prahlbltod  br  the  cob- 
itutlon  from  drawing  an;  Mwne;  from  Uio  at^te  treasui;  to  be  used  tot 
;tBrlsa  porposea. 

-UONIT     UalD     rO>     SxCTaBllN     PDIFOBBB.— H«ld,    thlt     It    the    BODQ 

limed,  nndar  the  set  "(oc.thc  rellat  ot  ths  aareraJ  orphan  aarlums  of 
la  aUte"  (atat.  ISSl.  122),  ataould  be  stvec  to  tho  Nanda  orphan  av- 
m,  It  would  be  used  tor  tbe  relief  and  support  ot  a  aectarUn  Inattta- 
in.  and  In  part,  at  leaal.  tor  aeCtBrlBn  parpoM*,  and  that  It  t*  Impoatl- 
!  to  aapanta  thla  oaa  of  tke  moaeytrom  tbM  vklch  aJcbt  bo  used  lar 
wr  poipoMa  that  aro  not  forblddCR. 

PLICATION  for  mandamoB. 
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Argument  for  Belator. 
The  facts  are  stated  in  the  opiaion. 

Lewis  £  Deal  and  B.  0.  Whdtman,  for  Belat 

I.  The  state,  by  the  act  in  question,  has  offe: 
the  orphan  aajluniB  in  this  state,  upon  which  t 
ceive  and  provide  for  orphans,  regardless  of  ci 
Upon  a  compliance  with  those  terms  on  the  i 
asylums,  and  the  performance  of  all  the  condi 
act,  the  state  obligates  itself  to  pay  the  amoiu 
in  the  act,  and  has  appropriated  the  necessary  fu 
the  payments-  This  is  a  simple  contract,  and  tl 
having  performed  its  part,  it  is  the  duty  of  t 
compel  the  respondent  to  carry  out  the  contract 
of  the  state. 

II.  The  legislature  did  not  impose  upon  orpl 
any  duty  as  to  the  moral  and  religious  traininj 
phans  provided  for.  So  far  as  the  training  of 
ohildren  as. to  their  duties  toward  God  and  towa- 
low-man,  the  act  is  silent.  That  is  safely  left  I 
ment  and  conscience  of  the  manSgets  of  such 

HI.  The  word  "sectarian,"  as  used  in  the  < 
does  iwt  prohibit  the  teat^ing  of  any  doctrine 
all  Christian  denominations  agree.  So  far  as  tb 
Church  ia  concerned,  finder  the  constitution  of  tl 
denominations  of  GhnetianA'-are  members  of  it. 
only  called  "sectarian"  in  so  far  as  they  difFei 
other.  As  to  those  geiieral  doctrines  upon  whic 
they  amiall  orthodox.  Christianity  is  a  part  of  I 
taw  of  th6  Bttcta  of  Nevada,  aa  it  ia  of  th«  Unitei 
the  qualified  sense  that  its  divine  origin,  and  tr 
mitted.  ■  (Vidal  .\..:Girard's  .Ex'rs,  2  How.  19 
Dwflrris,  559;  Webster's  Works,  vol.  VI.  175;  S 
Const,  sec.  ISYT.)  If  the  ihstniction  given  the 
children  in  religious  mittera  in  the  Kevada  Orpl 
is  in  aceordance  with  those  principles  in  which  aU 
believe,  how  can  it  be  claibied  that  there  has  b© 
lation  of  the  constitution  in  this  respect,  the  tea( 
simply  in  accordance  with  the  cOhsti*tition  itael 
IV".  The  religious  training  oocuDies  but  a  sm 


rt.  1882.]  Stai^'Of'IN^hvada  »y  HiLtocKf  STS- 

ArgHiDent  foT.Bupaiidsiiti 

the  daji  The  mAin  ptupasei6f  the.'Mjlum  j»  to  prorid? 
■  the  ph^^cal  wftDte  of  t)ieioi<t)liaii.'  <   .  . 

y.  Even  if  the  /Nevaflai  Orphan  Asylum  is  a  aeotarian  i  in- 
tuiion,  the  money- aake<J  is  not  used  for- seiitanaii  pwr^ 
iCB.  The  money  is  use<i  to  feed  the  ^Idreeo.  It  is  not 
ire  than  i&  sufficaeut  for  that;  purpoae,  at  (be  twtimooy' 
nrs;- ^ud  is  in  fact  iised'fbv. that  purposed:  ,  :^  ■ 
VI.  This  eoart'  can  not.  inquire  into.  th«:  jreligiouB  .belief 
the  mauagese  of  an.yiQrt>haQ  Bsyhim.olfiimiiig  tli^.h^oefit 
the  act  of  1881..  .T«i  de>;30<iifouid..bei.tO'pmsBpbe  citizxiaS: 
aceoimt  rof  titte*r  c?eed.  ■  Ifjgucji  uj^ui^  Ci^n,,bp  majle, 
orpbaii[  afiyluiu!  ooi4d',er«r  d«riy(!,aDj|,b^fl^fit  ,fi;oin,  tJje 
.  ezGspt  attchAs  should. fee  JnaBsg^d  ]jj  infiii^ls  (fji  .pfjcsc^^ 
ibout  Any.  fis«d  religious  .belief. .  .,  ,  ..    ,.,. 

VIL  Tie  act  hedng,«wtittjt4o;^,it.fi;{e.1lh^  d^ty.pJE  % 
pOBdeiit<C>.obey.the .law;jmdiC^i;y  it  iiit<4,,ei!oi^lt^  ,  {Yqt-, 
s  Dn'aiH'is  mi  Stat&.,202;,  \203;.  Sedg-  ^is^  t^^^  Qo^ist., 

W,  409,  410.)  ■    ::.";.     ,,„,■,   ,       ,.,l 

M.  A.  ift/rpAyj,  Attorney,  ^ejjeral,  fpr  JEt^^pqn^^i^f^:. ,  ..... 
r.  The  KeVada  OpLaD-AByluta  of  ■Virginia'CitJ'  isiaaee- 
iaii  instttUtioh,  <ywn«d',  controlled,  stA-  prtsifled  o«er  by 
-eligioiU  0^aili2atii»n'knD\M.  as  the'^'SIstJelCs  of  GhaWty," 
of  whom  must  be  Catholics.  "Religious  ordeW,"  -tkie 
hnical  name  for  associations  of  men  or  women  in  the 
man  Catholic  Church,  wEose> mcmben  livefiiD'toaaiDiotl'in 
ivents,.'  Xhe',c»»oio»  bond  pf  .upjon , aJppppg.  ^}),  tife  rp]ig- 
iB!orders|iand:whioh:distipgqitiJieE^  tb9n^if):9;(n.,oth^i;  clas^e^ 
assoeiatJoiM* J ia  iretirement  £i;ai;tf  .the,,,7orld,  ,cftUbf)|:^,  ao^, 
ir  orgaaiiatJQn  by  me^ns/^f^sojemp,  v^^^  jinto  ;<;pnj(9jiiij- 
*  of  a»,«ntiTOly  eeclwiBMioaJifihafactipn.  .,  iH-'S^yv-^eu 
dopaedia,,  .22^  title  "E^igipTja ,  ,p^dftrB »!'  .Webstgr's  J)ifi- 
oaryj-tiiLo  "Nun.")' ,i,  .  ,  ,.;  -,  ,,  ;.■.,....,  ...^  ,  ,-,. 
H.  The.Nftsada  Orpjjftn  Awiui^^f  Virginia  City,  fo^d  tbft 
lool  knowiQ  as  the.  St.  Mary;S  .^cbiwl,  ^bich,  is.fit^cbed- 
reto,.  Bod  ;a  p(i,rt  tb9rwf„,,Jafe,,8ectari^,  Ifecplwe.  tbo|Be 
defi'^boBeT^BtroJ,  tbeyj^Be,  ai;e.:Cathc(l|c^,,n}^i)bers  ,af  is. 
tholic  order  organized  by  «^  Cptholic,,priE^  jn  tbe-ypar, 
35,:wluob  order^AS.opiifiLr;^^  ap4  99if^fi^i.  va. .tkf- X^s^r 
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1660  by  the  pope,  who  is  tbei  head  of  the  Cathc 
and  they  have  to  report  to  the  mother  house.  (I 
psdia,  title  "Sisters  of  Charity;"  4  New  Amer. 
723,  title  Charity,  Sisters  of.)  The  asylum  am 
Catholic  institutions,  presided  over  by  Cathol 
-which  are  tanght  and  preached  the  tenets  and 
the  Boman  Catholic  religion  and  church,  and  tl 
of  other  denominationB  have  never  been  permittc 
therein,  and  the  tenets  of  other  religious  denomii 
never  been  permitted  to  be  taught  therein. 

III.  Under  the  provisions  of  our  constitut 
Christianity  nor  any  other  system  or  religion  is  a 
law  of  this  state.  We  have  no  union  of  ehurd 
nor  has  our  government  ever  been  vested  with  i 
enforce  any  religious  observance  simply  because 
ion.  (Sedg.  on  Stat  and  Const.  Law,  313,  57 
Const  Lim.  471;  Bloom  v.  Richards,  2  Ohio 
Kent's  Com.  633.) 

IV.  The  framers  of  our  constitution  nnderstot 
sectarian  to  mean  all  religious  denoteinations.  (! 
in  Const.  Conv.  561,  578.  See,  also,  Peopie  v.  B 
ucation,  13  Barb.  400;  Si.  Patrick  Orphan  Asyh 
of  Education,  34  How.  Pr.  227 ;  Jenkins  y.  Af 
Haas.  94.) 

By  the  Court,  Lxoitabd,  C.  J.: 

This  is  an  application  for  a  writ  of  mandamu 
respondent  to  audit  an  account  for  one  thousan 
dred  and  seVenty-nine  dollars  and  aeventy-nin* 
to  issue  his  warrant  on  the  state  treasurer  ■for  tl 
favor  of  petitioner,  the  Nevada  Orphan  Asylum,  s 
having  been  apportioned  and  allowed  to  petitions 
jority  of  the  board  of  asylum  commissioners,  fi 
port  and  maintenance  of  orphans  and  half  otpt 
and  in  accordance  with  the  provisions  of  the  stal 
state,  entitled,  "An  act  to  appropriate  funds  foi 
of  Uie  several  orphan  asylums  of  this  state,  apprc 
3,  1881."     (See  Stat  1881,  122.) 

Respondent  refueed  and  refuses  to  svdit  said  i 
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bis  warrant  upon  the  :Btate  treasurer  therefor,  <»i  the 
id  that  the  Nevada  Orphan  Asylum  is  a  sectarian  in' 
ion ;  and  that  under  section  10  of  article  XI.  oi  the 
itution  of  thig  state,  he  is  forbidden  to  audit  an;  ac- 

OF  draw  any  warrant  upon  the  state  treasurer,  for  the 
irt  of  anj  iuetitution  of  a  iectariau  (^aracter.     The 
n   of   tJie   constitution   referred   to  reads   as   follows: 
ion  X.     No  public  fanda  of  an;  kind  or  character  - 
iver,  state,  county,  or  municipal,  shall  be  used  for  sec- 


spondent  admits  thab  the  claim  of  petitioner  is  valid  in. 
respect,  except  as  above  stated,  and  it  is  not  claimed 
the  statute  referred  to  is  unoCHf^titutignal.  In  shorty 
adent  concedes  it  to  be  his  dat;  to  audit  the  account 
Iraiw  his  warrant  therefor,  if  by  so  doing  he  would  not 
he  state's  money  for  sectarian  purposes;  but,  on  the 
iry,  he  ccHiceives  it  to  be  his  duty  to  refuse  compU- 
with  petitioner's  demland,  if,  in  fact,  the  Nevada  Or- 
A^lnm  is  a  sectanan  institution,  notwithstanding  the 

at  the  legislature,  under  the,  constitution,  could  not 
appropriated  moneys  for  sectarian  purposes,  is  too 
for  argument;  and  it  is  equally  plain  that  state  funds 
1  not,  and  can  not,  be  used  for  such  purposes  in  any 
as  the  statute  is  written,  any  more  than  they  could 
be«L  so  used  if  the  statute  had  ooDtained  a  proviso 
ting  asylums  or  institutions  of  a  sectarian  cimracter. 
Beer  is  justified  in  obeying  the  letter  of  a  law  if  ia  so 
he  violates  the  ^irit  and  letter  pi  die  coQStitation. 
s  claimed  at  the  oral  argument,  by  oounsel  for  peti- 
,  that  respondent's  only  pfkwer  in  the  premises  was  to 
nine  whether  petitioner  is  such  an  aaylum  as  that 
bed  in  the  statute;  whether  its  officers  had  done  the 
I  required  of  them ;  whether  the  board  of  asylum  com- 
mers  had  perfonned  tb«ir  duties,  and  whether  the 
id  was  just  as  to  the  amount  olaimed.  It  was  urged 
e  had  no  power  to  refuse  to  draw  his  warrant,  although, 
t,  by  so  doing  be  would  be  using  the  funds  of  the  state 
ctarian  purposes. 
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As  we  construe  the  eecond  brief  of  counsel  for  petiti 
tills  position  is  abandoned ;  but  whether  we  are  right  ii 
or  not,  it  can  not  be  maintained.  The  amendment  l 
constitution  above  quoted  K^as  intended  to  be  aelf-ai 
It  requires  no  legislation  to  become  operative.  It  is  a  ■ 
upon  the  financial  officers  of  the  state,  and  the  countiei 
municipalities  of  the  state,  and  it^i  efficacy  is  iiadcpeniic 
■  legislative  action.  The  only  way  to  give  effect  to  its 
visions  is  for  such  offioers  to  refuse  toviolate'  its  plain 
mands.  (State  ex  rel.  Salomon  &  Simpson  v.  Grakat 
La.  Ann.  407;  Smeie  v.  LoU,  34  Id.  215;  Coole/a  C 
Liin.  73.) 

The  constitutional  amoDdinent,  adopted  subsequent  t 
enactment  of  the  statute  relied  on  by  eouHsel  for  pet 
or,  is  controlling  upon  the  point  in  question,  even  tli 
the  statute  itself  sustains  oonnsel's  position,  which  « 
not  now  concede.  (Sias  v.  Hallock,  14  Nev.  332;  Sta 
rel.  Keyser  £  Elrod  v.  Hallock,  lA.  203 ;  State  fx  rel 
V.  Hallock,  ante,  153.)  In  thorn  cases  we  recognize) 
fact  that  the  controller  had  power,  under  the  statute,  ■ 
'nhat  he  has  done  in  this  case  under  ihe  amended  con 
tion,  but  the  point  now  bein^  considered  was  not  mac 
counsel.  ■  ■  ■ 

Counsel  for  petitioner  next  say  that  i  petitioner  has 
■formed  its  part  of'  a  contract,  and  the  state  should  no 
required  to  perform  the  contract  on  its  part  Tha  con 
tion,  as  amended,  was  in  foroe  when  the  statute  was  ps 
and  petitioner  is  presumed  to  have  had  knowledge  o 
provisions.  It  knew,  also,  that  if  could  not  receivi 
benefits  and  privil^es  of  thd  statute,'  if  such  action  v 
violate  the  constilution.  Iitfact,  if  piymeut  of  petitio 
claim  would  be  using  the  state's  moneys  for  sectarian 
poses,  it  had  no  right  to  suppose,  that  .tiie  stalmte  wa 
tended  for  its  benefit. 

We  now  come'tothe  principal  question' presented: 

Is  the  NeVada  Ovpban  Asyhuns  saotarian  institution 

would  the  payment  of  its  claimhe  neing- the  state's  fund 

eectariata'pnrpoBes^     We  agrea-  with  coonseV  for  petit 

that  this  court  should  not,  and  will  .notycoifsider  whi 
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itatiite  is  wise  oi  unwise,  or  whether  it  will  or  will  not 
niah  the  public  revenues,  but  that  it  will  preserve  the 
.itution. 

le  ftmendment  to  the  constitution  with  whioh  we  liave 
eiil  was. proposed  by  the  legislature  o£  1877.  It  was 
;d  to  by  a  majority  of  the  succeeding  legislsture^  in 
'.  It  was  approved  and  ratified  by  the  peo^e  at  the 
ion  of  1680,  when  it  became  a  part  of  the  oooBtitution 
le  state.  When  the  amendment  was  proposed  and  rati- 
the  constituticm  made  it  the  duty  of  the  legislature  to 
ide  for  a  uniform  system  of  common  schools,  by  which 
lool  should  be  established  and  maintained  in  each  school 
ict  at  least  six  months  in  every  year;  »  *  *  and 
any  school  district  which  should  allow  instrvwtion  of 
itarian  character  therein  might  be  deprived  of  its  pOE- 
of  the  interest  of  the  public  school  fund  during .  the 
of  such  instruction.  (Const,  art.  XI.  sec  2.)  Section 
the  same  article  also  provided  that,  "No.  sectarian  in- 
tion  shall  be  imparted  or  tolerated  in  any  school  or 
ersity  that  may  be  established  under  thia  constitution." 
aly,  the  object  of  tho6e  provisions  was  to  keep  all  see- 
n  instruction  from  the  schools.  For  some  reason  the 
le  were  not  satisfied  witjh  the  constitution  as  it  was. 
r  demanded  something  more,  and  the^  embodied  in  the 
amental  law  a  prohibiti<)n  against  the  use  of  the  funds 
16  state  or  of  any  county,  or  municipality  for  sectarian 
oaes.  Two  legislatures  by  their  acts  declared  the  amend- 
:  a  wise  and  needful  measure,  and  the  people  at  the 
t  box  adopted  as  their  own  the  judgment  of  their 
lators.  Our  constitution  can  be  amended  only  after  a 
time  and  much  labor.  When  an  amendment  is  made  it 
asonahle  to  conclude  that,  in  the  mirnls  of  the  people, 
'.  is  good  reason  for  the  change;  that  it  is  wise  .to  avoid 
ssible  recurrence  of  evils  home  in  the  pwt,  or  the  hap- 
ng  of  those  whieh  threaten  them  in  the  future, ,  on,  it 
be,  both.  ;Constituti0ns,  '«s  well  as  statute,  are  to  be 
trued  in  the  light  of  previous  history  and  surrounding 
unstances.  (Kennedy  v.  0iAS,25Mi<iif-  8$;  Sfccfry  on  the 
5t.,  vol.  1,  sec.  405  a.) 
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"The  object  of  conatruction,  as  applied  to  a  written 
stitution,  is  to  give  effect  to  the  intent  of  the  people  in  <i 
ing  it."  (Cooley'a  Const.,  Lim.  54.)  It  ie  true  that,  ' 
sible,  or  even  probable  meanings,  when  one  is  plaiiil,i 
clared  in  the  instrument  itself,  the  courts  are  not  at  lil 
to  search  for  elsewhere,"  (Id.)  "If,  however,  a  diffi' 
really  exists,  which  an  examination  of  every  part  ol 
instrument  does  not  enable  us  to  remove,  there  are  ce 
extrinsic  aids  which  may  be  resorted  to,  and  whicb 
more  or  less  satisfactory  in  the  light  they  afford.  Aj 
these  aids  is  a  contemplation  of  the  object  to  be  accompli 
or  the  mischief  designed  to  be  remedied  or  guarded  agi 
by  the  clause  in  which  the  ambiguity  is  met  with."  * 
"The  prior  state  of  the  law  will  sometimes  fumisl 
clue  to  the  real  meaning  of  the  ambiguous  provision,  a 
is  especially  important  to  look  into  it,  if  the  constit 
is  the  successor  of  another,  and  in  the  particular  in 
tion,  essential  changes  have  apparently  been  made." 
65.) 

In  this  case  there  is,  in  one  sense,  no  ambiguity, 
plain  that  no  public  funds  can  be  used  for  sectarian 
poses ;  but  it  is  not  plain,  from  the  amendment  itself, 
the  people  meant  by  the  words  "sectarian  purposes." 
the  view  of  gathering  their  meaning,  their  intention  ii 
respect,  and  of  ascertaining  whether  this  cage  comes  w 
the  constitutional  prohibition,  we  shall  examine  the  h: 
of  the  state  in  relation  to  appropriations,  as  it  is  shov 
the  statutes  and  legislative  journals. 

And  stating  first  the  result  of  our  investigation,  wt 
that,  with  one  exception,  petitioner  has  heen,  and  is 
only  applicant  for  state  aid,  where  the  questicm  of 
rianism  could  have  been  raised,  since  the  adoption  c 
constitution. 

The  exception  stated  was  this:  In  1866  a  bill  was 
duced  in  the  assembly,  entitled,  "An  act  appropri 
money  for  the  benefit  of  St.  Paul's  Episcopal  Pariah  Sd 
at  Virginia  City.  The  amount  asked  was  ten  thousnin 
lars.  That  bill  was  indefinitely  postponed.  (Assembly 
nal,  second  session,  276.) 
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it  the  same  session  a  bill  tras  introduced  in  the  senate, 
tied  "Ad  act  appropriating  moneys  for  the  benefit  of  the 
lan  asylum,  conducted  by  the  Sisters  of  Charity  at  Vir- 
a  City."  The  amount  mentioned  in  the  bill  was  ten 
isand  dollars.  This  bill  passed  both  houses,  but  was 
ed  by  the  governor.  (Senate  Journal,  second  session, 
.)  It  was  claimed  by  tbe  friends  ofthe  senaie  bill  that 
assembly  bill  was  introduced  for  the  purpose  of  defeat- 
the  senate  bill,  and  the  adrocatee  of  the  latter  bill  op- 
d  the  passage  of  the  other.  (Assembly  Journal,  346.) 
n  the  thirteenth  of  February,  1866,  Mr,  Lochwood,  in 
senate,  moved  to  refer  the  senalie  bill  to  a  committee, 
instruction  to  amend,  by  inserting  a  section  as  follows: 
sectarian  instruction  shall  be  imparted  or  tolerated  in 
school  or  university  that  may  be  established  or  main- 
id  under  this  act."  That  amendment  was  voted  down, 
late  Journal,  147.) 

be  senate  committee  of  ways  and  means  of  that  session, 
phom  the  above  bills  were  referred,  reported  against 
'  passage,  in  part  for  the  following  reasons :  "They  ask 
he  sum  of  twenty  thousand  dollars,  substantially  for  the 
•  objects;  that  is,  to  enable  tfaem'  to  train  up  children 
le  tenets  or  religious  belief  of  the  respective  churches, 
out  regard  to  the  question  of  religious  opinions  of  the 
ives  of  such  children,  which  is  commendable  zeal  for 
progress  of  those  denominations^  as  the  ri/iht  training 
le  children  is  the  best  way  to  build  ny  ohurcbea.  But 
le  state  contribute  twenty  thousand  dollars  towards 
ling  up  and  strengthening  those  churches,  and  making 
ision  thus  for  future  increase  of  Episcopal  pastors  and 
en  and  Catholic  priests,  nuns,  and  laymen,  other  de- 
nations,  such  as  Presbyterians,  Methodists,  Baptists, 
Unitarians,  will  feel  equally  entitled  to  similar  appro- 
ions;  and  thus  the  revenues  of  the  state  might  be  ab- 
td  to  such  an-  extent  as  to  endanger  its  ability  to  pay 
wnds,  interest,  and  other  obligations,  for  which  its 
is  already  pledged,  or  which  may  he  necessary  for 
lary  current  eipeneee." 
;  the  next  session  of  the  le^lature,  an  appropriation  of 
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live  thousand  dcJlars  waB  made  "to  provide  for  fosli 
and  supporting  the  Nevada  Orphan  Asyluin,  a  duly  i 
porated  institution,  located  at  Virginia  City,"  and  the  I: 
of  county  commissioners  of  any  county  in  the  state  wa 
thorized  and  empowered  to  send  to  liie  asylum  any  ^ 
child  or  children,  under  twelve  years  of  age,  left  parei 
while  residing  in  the  state.     (Stat.  1867,  130.) 

At  the  next  session,  1869,  a  similar  law  was  passed 
propriating  six  thousand  dollars,  (Stat.  1869,  107.) 
the  next  session,  1871,  the  sum  of  five  thousand  dollarg 
appropriated  for  the  same  purpose.  (Stat,  1871,  103.) 
the  next  session,  1873j  an  appropriation  was  sought, 
a  bill  introduced  in  the  assemhly  to  obtain  it,  but  at  th 
quest  of  the  sisters  in  charge,  it  was  withdrawn.  (As 
bly  Journal,  si^th  session,  225).  At  the  eighth  ses 
1877,  when  the  amendment  to  the  constitution  was  prop 
a  bill  appropriating  five  thousand  dollars  was  introduced 
passed  in  the  senate,  but  it  was  defeated  in  the  asseii 
(Assembly  Journal,  eighth  session,  244,  327,  330.) 
the  session  of  1879  an  appropriation  was  sought,  and  s 
therefor  introduced,  which  ^&s  laid  on  the  table,  whe 
remained.      (Senate  Journal,  ninth  session,  311.) 

Thia,  we  think,  concludes  the  history  in  brief,  of  a] 
priations  made  by  the  state,  on  behalf  of  any  institu 
against  which  the  objection  of  sectarianism  could  pos 
have  been  urged,  until  the  passage  of  the  statute  under  ^ 
petitioner  claims  the  amount  now  demanded.  It  is  pi 
to  state  here,  that  in  1873  "An  act  for  the  govemmei 
the  State  Orphans'  Home"  was  passed,  the  fifth  sectio 
which  made  it  the  duty  of  the  board  of  directors  to  in: 
the  trustees  of  the  Nevada  Orphan  Asylum  that  tliey  w 
receive  all  orphans  in  tieir  charge  then  maintained  in 
manner  by  the  state,  and  would  bear  all  the  neceesarj 
penses  in  their  removal,  at  any  time  when  desired  by 
trustees  of  said  Nevada  Orphan  Asylum. 

A  few  of  the  facts  abbve  shown  will  bear  repeating. 
every  session  of  the  legislature  from  1866  to  1881,  incla 
with  the  exception  of  the  session  of  18(5,  petitioner  a 
for  an  appropriation  from  the  8t»te.  ■  During  that  time, 
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fore  the  amendment  wai  proposed,  eixteen  thousand  dol- 
rs  "were  appropriated.  At  the  session  of  1S77.  when  the 
nendment  was  proposed,  an  appropriation  was  asked,  but 
e  bill  failed  to  pass.  No  other  institution,  BflTe  one,  of  a 
ftarian  character,  wbctber  petitioner  is  ao^or  not,  has  ap- 
ied  for  state  aidjand  as  to  that  one,  the  advocates  of  peti- 
)ner's  application  in  the  l^islature  of  1866,  charged  that 
I  motives  were  sinister;  that  its  real  object  in  asking  an 
ipropriatlon  -was  to  defeat  petitioner's  application.  The 
lends  of  petitioner's  application  in  1&66,  refused  to  adopt 
r.  Lockwood's  amendment  that  no  eeotarian  instruction 
otdd  be  imparted  or  tolerated  in  school.  Li  there  was  no 
tention  of  imparting  sudi  instruction,  it  is  difficult  to 
irroive  what  objection  could  have  been  made  to  the  amend- 
ent  offered.  It  was  cerUiolT  in  keteping  irith  the  letter 
id  spirit  of  the  cmietitution  in  relation  to  public  school?, 
id  entirely  unobjectionable  if  sectarian  instrnction  was  not 
be  imparted.  And  one  of  the  sisters  in  charge  testified  in 
is  case  that,  '"the  same  course  of  treatment  has  been  pur- 
ed  dnring  the  last  year  aa  in  the  years  previous  thereto." 
pon  the  above  facts  alone  we  are  strongly  impressed  with 
e  idea  that,  in  the  minds  of  the  people,  the  use  of  public 
inds  for  the  benefit  of  petitioner  and  kindred  iiistitutions. 
as  an  evil  which  ought  to  be  nemedied,  and  that  petition- 
's continued  applications  greatly,  if  not  entirely,  impelled 
e  adoption  of  the  constitutional  amendment  But  we  need 
)t  rest  here.  Let  as  examine  the  testimony  and  Bee  where 
at  leads  us.  There  are  before  us  depositions  of  persons 
her  than  the  sisters  in  charge;  but  we  shall  confine  our- 
Ives  to  iheir  testimony.  They  certainly  kriow  the  facts, 
id  upon  their  statements  alorie,  outside  of  what  has  been 
ready  shown,  shall  it  be  decided  whether  or  not  the  Ne- 
ida  Orphan  Asylum  is  a  sectarian  institntiba.  It  is  ad- 
itted  by  the  attorney  general  that  petitioner  does  not  make 
ly  distinction  in  its  reception  of  orphans  ■on  account  of 
■eed  or  sect,  and  that  it  has  never  made  such  distinction, 
:  is  admitted  by  counsel  for  petitioner-  that'  the  St.  Mary's 
ibool  is  ft  part'  or'  bnmoh  of  "the  Nevada  Orphan  Asylum ; 
mt  it  is  controlled  exclusively  by  officers  of  the  latter,  who 
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are  Sisters  of  Charity,  members  of  the  Boman  Catholic 
Church,  and  who  can  uot  beoome  sisters  unless  they  are 
members  of  that  church.  The  petitioner  is  a  branch  of 
the  '^mother  house^'  at  Emmettsburg,  llarylaml,  and  has  to 
report  to  it.  The  testimony  which  we  are  to  consider  shows 
this:  The  amount  demanded  by  petitioner  does  not  exceed 
the  cost  of  the  orphans'  living.  The  books  used  at  the 
school  are  those  in  common  use  in  public  schools,  and  the 
''  children  are  taught  in  the  dlilerent  branches  .embraced  there- 

in. They  are  also  taught  in  music,  needle-work,  house- 
Jf  keeping,  etc.,  when  it  is  proper  and  best  to  do  so,  ^e  principal 

object  being,  says  sister  Frederica,  '^to  make  them  good  wom- 
en and  good  mothers  afterwards." 

AU  the  children,  after  dressing  in  the  morning,  are  re- 
quired to  repair  to  the  washroom,  when  all  kneel  down  in 
their  playroom,  where  prayers  aiie  said  aloud  by  one  of 
them  for  four  or  five  minutes.  This  exercise  is  repeated  at 
night.  These  prayers  are  the  Lord's  prayer,  -the  angelical 
salutation,  the  apostolic  creed,  the. acts  of  faith,  hope,  and 
charity,  and  the  prayer  for  tbet  president.  In  the  act  of 
faith  are  these  words:  ''0  my  Ood,  I  firmly  believe  oK  the 
sacred  truths  Thy  holy  Catholic  Church  believes  and  teaches, 
because  Tlwou  hast  revealed  them.  Who  canst  neither  deceive 
nor  be  deceived."  Protestant  children  are  not  required  to 
say  those  prayers,  but  they  must  be  present,  and,  '^f or  form's 
sake,  and  the  preservation  of  order,  must  kneel  down  dur- 
ing the  time  occupied  in  saying  them.  If  objection  is  made, 
they  need  not  kneel,  but  may  sit  instead.  And,  as  a  matter 
of  fact,  some  do  object,  and  sit,  rather  than  kneel  down." 

^^Only  to  Catholic  children  are  instructions  given  in  the 
doctrines  of  the  Catliolic  Church,"  and  this  is  done  "at 
the  request  of  their  friends."  "The  Protestor  children  are 
asked  to  say  their  prayers  vn  silence  to  themselves.  If  they 
asked  to  do  otherwise,  they  would  be  permitted  to  do  so,  but 
they  have  never  asked  it." 

^^According  to  the  regulations  of  the  organization,  should 
a  minister  of  a  denomination  other  than  the  Catholic  ask  to 
hold  services  at  the  orphan  asylum,  the  children  of  Catholic 
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■enta  would  be  perinitted  to  attend,  provided  that  his  sub- 
t  would  jiot  be  on  religious  matters." 
'In  speaking  of  reiigiou?  services  held  at  tha  asylum," 
B  Sister   Vibianna,    "I   mean   exclusively   Catholic   ser- 
s.    We  could  permit  other  religious  servicea  to  be  held, 

we  have  not  children  enough. ,  We  would  permit  any 
listar  to  oome  dpwn  and  see  children  of  hia  own  belief. 

M'ould  give, him  a  room  for  the  purpose  of  giving  them 
ruction,"     Siatpr  Frederica  says:  "I  require  all  orphans 

half  orphans  to  attend  morning  and  evening  prayer, 
ess  ordered  by  friends  or  parents  to  the  contrary.  I  do 
have  passages  in  the  Bible  read— but  they  have  catechism 
the  Catholic  children  every  morning.  I  do  not  require 
to  attend  to  the  exercises  when  the  catechism  is  read. 
y  are  present  in  the  room.  Any  orphan  or  half-orphan 
read  any  bible,  and  pray  as  they  v/ish— that  is,  privately, 
do  not  permit  it  in  the  room  used  for  prayer."  *  *  * 
In  regard  to  religious  instructions,  we  are  guided  by  the 
ruction  of  the  orphan's  friends.  We  instruct  the  Cath- 
children  in  the  Catholic  faith." 

'rom  all  the  preceding  facts  it  seems  to  us,  that  but  one 
elusion  can  te  arrived  at,  which  it,  that  the  Nevada  Or- 
n  Asylum  is  a  sectarian  institution.  Webster  defines 
man  as  follows:  "Pertaining  to  a  sect  or  s^cts;  pe- 
ar to  a  sect;  bigobedly  attached  to  the  tenets  and  inter- 
of  a  denomination."     He  also  defines  the  word  as  "one 

party  in  religion  which  has  separated  itself  from  the 
blished  church,  or  which  holds  tenets  different  from 
G  of  the  prevailing  denomination  in  a  kingdom  or  state," 
it  was  argued  by  petitioner's  counsel  that  the  word  was 

in  this  sense  in  the  constitution.  We  do  not  think 
It  was  used  in  the  popular  sense.  A  religious  sect  is 
dy  or  number  of  persons  united  in  tenets,  but  consti- 
ig  a  distinct  organization  or  party,  by  holding  senti- 
ts  or  doctrines  different  from  those  of  other  sects  or 
le.  In  the  sense  intended  in  the  constitution,  every 
of  that  character  is  sectarian,  and  all  members  thereof 
sectarians.     The  framers  of  the  constitution   uudonbt- 

considered   the  Roman    Cfttholic  •  sectarian   church, 
Ner.   Vol.   XVI.— S5,- 
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(Const.  Debates,  568  et  seq.)     The  people  understood  it  in 
the  same  sense  when  thev  ratified  it. 

Counsel  for  petitioner  lay  great  stress  upon  what  are 
claimed  to  be  the  facts ;  that  is  to  say,  that  Protestant  chil- 
dren are  taught  only  those  things  which  are  common  to  all 
Christian  people,  and  that  only*  the  children  of  CaihoUc 
parents  are  taught  the  principles  of  the  Catholic  Church. 
In  the  first  place,  the  facts  are  not  so,  and'  in  the  second 
place,  if  they  were,  the  instruction  given  to  the  Catholic 
children  would  stamp  the  institution  as  sectarian. 

The  facts  are,  that  all  exercises  of  a  religious  nature  are 
of  one  kind,  exercises  appertaining  to  the  Catholic  Church, 
and  they  are  regular,  and  form  as  much  a  part  of  the  daily 
rcMitine,  as  does  the  study  of  geography  or  arithmetic.  And 
those  exercises,  although  brief,  are  such  as  leave  their  im- 
press upon  the  plastic  mind  of  the  child.  We  refer  now  to 
the  exercises  of  a  religious  nature,  in  which  all  take  part. 
The  act  of  faith  is  repeated  by  some,  child,  in  the  presence 
of  all  the  rest  in  a  kneeling  posture,  aiid  in  doing  so  he  is 
required  to  say  he  believes  ^^all  the  sacred  truths  Thy  holy 
Catholic  Church  believes  and  teaches,  because  Thou  hast 
revealed  them,  Who  canst  neither  deceive  nor  be  deceived." 
It  is  idle  to  say  that  the  kneeling  Protestant  children  are 
not  required  to  Join  in  those  prayers,  simply  because  one 
child  articulates  the  words  for  all.  Their  very  posture  is  a 
sufficient  answer  to  the  proposition.  And  in  addition  to 
these  general  daily  exercises,  the  children  of  Catholic  par- 
ents are  taught  the  catechism,  which  imparts  all  the  funda- 
mental doctrines  of  the  church. 

It  does  not  matter  that  Catholic  parents  desire  their  chil- 
dren taught  the  Catholic  doctrines',  or  that  Protestants  de- 
sire  theirs   to   be   instructed   in   Protestantism.     The  con- 

r 

stitution  prohibits  the  use  of  apy  of  the  public  funds  for 
such  purposes,  whether  parents  wish  it  or  not  If  all  the 
diildren  at  the  asylum  were  Catholics,  and  all  their  parents 
or  friends  wished  th^m  taught  Catholic  dogmas,  those  facts 
would  not  make  the  institution  non-sectarian.  It  is  what  is 
taught,  not  who  are  instructed,  th^  must  determine  this 
question.     If  the  msti'uction  is  of ,'a  ^^tari^  character^ 
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e  Bobooluiseeotaidan.  A  church  is  as  moch  sectarian  ii 
ery  person  io .  aUet^daaice  is  a  communicant,  as  it  would 
!  if  a  part'  wenS;  of  one  belief  and  the  balance  of'  another. 
be  -wwd' "eeetariani"  inthe  amendntent,  is  evidently  iwed 
the  ^  same  isense  as  in.  tbe. original  constit^iiticMi.  .It  was 
tended  that  pubHciifirnds  Aholild  not  be  used,  directly  or 
ilirebtiy,  for' the  buildiiig  up.of  any  sect.  And  any  in- 
ruction  car  ©xercises- whicii,' in,  conmion  gchools,  voiLLd  be 
seetarian  obaraoter,  are-  so;  at  ithe  St.  Mary'g  Sehool. 
iippoae  that,  in  the  pid>liQ ;schools  of  Virginia,  tiik  leacbeis 
icutd  ceqmne  all  the  children,  twioe  o&ch.'  (ky,  to  go 
rough  the  religious  exercises;  of  -  the  St.  Mary's  School, 
oiild  any  one,  Protestant  or  Catholic,  hesitate  to.  say  that 
otarian  instruction  was  being  imparted?  Would  amy  trus- 
e,  regardless  of  his  religious  faith,  after  taking  an  oath 

support,  protect,  and  defend  the  constitution  of  the  state, 
ire  to  say   it  was  not  being  violated  each  morning  and 

eDing?  Would  any  teacher  of  the  Presbyterian  faith  be 
^rmittefl  lio'.reiijuire  the  wha)e'^bool' ^0.  kii'eeli'whBe' one 
lould.  repeat  thfl'Gatbotio  lartiele  of  faitla,i  after '  tabstitut- 
.g  "Presbyterian"  for  the  word  "Catholic?" 

People  of  neariy  all  nationalities  and  many  religious  be- 
jfs  established.,  our  state.  They  met.  on  'common  groiind; 
id  in  tiie  mo^t  .solemn  manner  agreed  that  no  aeet  should 
)  supported  or  built  up  by  the  use  i>f  puWic  funds."  It  is 
wise  provision  find  must  be  lipheld. 

One  other  question  requires  consideration.  lit  is  claimed 
lateven  if '  petitioner  is  a  sectarian  inetitntion  wherein  seo^ 
.nanism  is  taught,  atill  the  money  iiow  demanded,  if  paid, 
ouldnot  l>e.,iH0d  for. sectarian  pHHi^ses,  but  fox  the  physi- 
il  necessities  of  the  orphans;  and  that  it  is  no  iBore  than 

requited  "thefefoi'."  ■     ■  ■     >     ■  ■  ■  - 

It  ,,eanp,pRt.  be  .doubted,, that  the,  appropna'tiou  was  in- 
uded  to  be  a  mere  charity.-  ■  The  act  .is.  entitled,  :"'An' act 
'  appri)6rifite  fflnds  for  the  retref  trf  the  sevrraV  orphan 
iflyiftB  «t  thi^  state.",  ,^U  flaylums  "es'tablistied  on  a  s^^lf- 
istaining  basis,  where  the  inmates  are  required  to  pay  for 
lini^ion,  support,. an4 'ip^i"'™''^^'^^^^^^^'''*  f"<^  such.asy- 
iniB  as  are  now  supported  entirely  by  state  aidj.  abalL'not 
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be  entitled  to  the  benefits  of  this  act,  but  only  aiieh  as  are 
supported  and  sustained  wholly  or  in  part  by  dumtaihle  do- 
nations." (Stat  1881,  122.)  And  it  is  alleged  in  the  peti- 
tion that  petitioner  has  been,  ever  since  itB  organization, 
and  still  is,  almost  entirely  supportied  by  contributions  of 
money  and  other  assistance  frcrni  the  charitable. 

The  seventy-five  dollars  appropriated  for*  each  orphan  is 
a  contribution  only.  Should  it  be  given,  it  "would  be  used 
for  the  relief  and  support  of  a  sectarian  institution,  and  in 
part,  at  least,  for  sectarian  puppoaes.  Should  it  be  admit- 
ted that  it  would  be  used  in  part  for  legitimate  purposes^ 
still,  it  is  impossible  to  separate  the  legitimate  use  £rom 
that  which  is  forbidden. 

Mandamus  denied. 


[No.  1,071.] 

JOSEPH  MENDES,  Appeliant,  v.  FRANK  FREI- 

TERS,  Defendant,  and  HIRA.M  JOHNSOU  bt  ai-, 
Intbbvenoes  and  Kbspondbnxs. 

Attachment  upon  Account  Stated  fob  Gbkateb  Amount  than  is  Ao 
tualLt  Dub — When  not  Constbuctivb  I^baud — Subsequent  Attach- 
ing Cbbditobs. — WlieA  a  party  adM  in  good  faith,  he  Ib  not  guilty  of 
,<^nstcuctive  fraud  in  ccimm«9ciBg  an  attachment  auit  upon  fu  statwl  ac- 
count for  a  greater  sum  than  is  actually  due.  His  attachment  to  the 
extent  of  the  amount  actually  due  to  him  is  valid  against  ■nhsequent 
attaching  creditors. 

AiciNDMBNT  or  CoMPiiAiN3>^^BETwnBN  Babitubs. — ^As  betwfien  the  ptalDtiff 
and  the  defendant,  plaintiff  had  the  right  to  amei^d  his  complaint  by 
adding  a  count  for  goods  sold  and  delivered,  and  money,  advanced  by 
him  to  defendant,  which  Included  the  same  items  that  w«re  embraced  in 
the  original  complaint  upon  an  "account  stated." 

Mistake  in  Obiginal  Complaint — Who  can  takb  Advaktagb  of. — ^If  the 
plalntifT  made  a  mistake  in  declaring  upon  an  "account  stated"  instead 
of  for  goods  sold  and  delivered,  etc.,  the  defendant  is  the  only  one  that 
could  have  taken  advantage  of  the  error. 

Amendment — Effect  or  upon  Attachment — DBrBNOANT. — Defendant  oonld 
not  demand  a  release  of  the  property  attached  because  of  the  amende 
ment.  As  to  him,  plaintiff's  lien  was  In  foroe  after  as-  wen  ts  before 
the  amendment. 

IDIM — INTBBVEN0B8. — An  amendment  changing  the  form  of  action  merely, 
or  adding  a  new  count  for  the  same,  will  not  dissolve  the  attachment  as 
to  itttervflioiSB.      .    .    , 
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Appeal  from  the  District  Court  of  the  Sixth  Judicial 
'istrict,  Eureka  County. 

The  facts  are  stated  in  the  opinion. 

C,  J.  Lansing  and  Bishop  &  Saiin,  for  Appellant: 

I.  Admitting  that  the  account  as  stated  waa  for  a  greater 
im  than  was  actually  due,  parol  evidence  was  adiiiiasible 
•  show  that  the  settlement  was  not  made  as  a  final  settle- 
ent,  and  was  not  so  considered  by  ihe  parties  at  the  time 

was  made,  but  was  approximately  correct,  and  was  to  be 
irrected  when  the  true  balance  was  determined. 

ir.  Such  an  agreement  is  valid.  There  is  neither  actual 
ir  constructive  fraud  in  the  transaction.  By  the  terms  of 
e  contract,  and  under  said  accounting,  the  true  balance 
le  from  defendant  to  plaintifE  could  he  recovered  from  the 
?feudant,  but  nothing  more. 

HI.  Upon  the  evidence  and  the  facts  in  the  case,  every 
t  of  plaintiff  was  honest  and  legal,  no  act  of  his  was  fraud- 
ent,  nor  can  it  he  legally  so  construed.  (Travis  v,  Epstein. 
Nev.  117;  Sa«er?7Min.v.  Pierce,  8  Hill,  171.)  The  original 
mplaint  was  sufficient  to  sustain  the  attachment. 

r\'.  If  the  case  had  been  tried  without  the  amended  com- 
aint,  the  correct  balance  due  plaintiff  could  have  been 
oven,  notwithstanding  the  amount  fixed  and  named  in  the 
count  stated. 

V.  The  complaint  being  properly  amended,  the  attach- 
ent  was  not  rendered  nugatory  or  ineffectual.  The  attach- 
ent  was  properly  issued  in  the  first  instance,  and  is  still 
lid.     (Hathaway  v.  Vavis,  38  Cal.  161.) 

VI.  The  statement  of  the  account  in  no  way  aff^ted  or 
ipaired  the  original  debt,  so  long  as  said  statement  or 
■iting  remained  unpaid.  (Brewster  v.  Boura,  S  Cal.  501; 
>le  y.  SacJcett.  1  Hill,  516.)  ' 

VII.  Thfc  attachment  lien  of  plaintiff  could  not  be  post- 
ned  to  the  liens  of  the  interveners,  even  if  there  was  per- 
il fraud  on  the  part  of  the  plaintiff.     The  most  that  could 

done  in  this  way  would  he  to  postpone  the  attachment 
:q  of  plaintiff  for  the  aimoaiit  found  to  have  been  frand- 
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ulently  claimed,  after  the  payn^eut  of  the  true  amount. found 
to  be  due  to  the  plaintiff  from  the  defendant.  {Coghill  & 
Co.  V.  Marhs,  29  Cal.  673 ;  Patrick  v.  Montader,  13  Id.  434; 
Gamble  Y.  Voll  U  Id,  50d.) . 

Thomas  Wren  and  Crittenden  Thornton,  for  Eespondents: 

I.  The  original  complaint  of  plaintiff  stated  a  cause  of 
action  which  did  not  exists  There  never  was  an  account 
stated  between  the  plaintiff  cuad  the  defendant  Freiters. 

II.  The  amended  complaint  does  not  state  facts  sufficient 
W                       to  constitute-  a  cause  of  action.     The  judgment  rendered  in 

favor  of  plaintiff .  against  the  defendant  Freiters  falls  for 
lack  of  support  by  a  proper  pleading.  The  interveners  can 
attack  the  judgment  in  this .  manner..  If  the  plaintiff's 
judgment  is  erroneous,  and  ought  to  be  reversed  for  error 
«n  direct  attack,  he  has  no  0tanding  in  court  to  assail  the 
judgment  which  postpones  the,  lien  of  his  attachment  to 
those  of  the  intervenors.  If  he  ought  not.  to  have  a  judg- 
ment, he  ought  not  to  have  a  lien  by  attachment  superior 
to  those  of  the  intervenors. 

III.  An  account  stated  may  be  opened  by  either  party 
upon  proof  of  fraud  or  mistake  seasonably  discovered.  (Per- 
Idns  V,  Hart,  11  Wheat.  256;  Lockwood  v.  Thorne,  1  Ker. 
170;  Toland  v.  Sprague,  12  Pet.  300.) 

IV.  The  second  count  unites  ^n  attempt  to  state  a  cause 
of  action  for  goods  furnished  and  delivered,  with  an  at- 
tempt to  state  a  cause  of  .action  ior.  moneys  advanced,  paid 
out,  and. expended.  Such  a  complaint  is  bad  in  substance. 
{Buckingham-  v.  Waters,  14  Cal.  147 ;  Cordier  v.  Schoss,  13 
Id.  580;  Watson  v.  S.  P.,  <^  H.  B..R,  E.  Co.,  41  Id.  19.) 

V.  Ak.attachni^nt  upon  a  cause  of  action  not  yet  due,  or 
for  a  sum  greater  than  that  actually  due,  is  void  against 
subsequent  attaching  creditors. .  (The  a,uthorities  cited  are 
referred  to  in  the  opinion  of  tho  court;): ;   . 

'  VI.  A  lien  by  attfechm3n^  is  good  or  bad  as  a  whole.  It 
is  either  wholly  good  or  entirely  bad.  (Fairfield  t.  Baldwin, 
12  Pick.  397;  Pierce  v,  Partriage^  Z  Mete.  .44;  Fiiier  t. 
Pondey,  4  Wend.  104;  Kendall  y.  Lawrence,  22  Pick.  545.) 
The  point  for  which. we  oontend  haa.  for  ji  c^ntiiry  been  the 
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itied  docCrine  as ,  applicable  to  contracta  of  every  class 
thin  other  aections  of  the  statute  of  frauds.  {Lord  Lex- 
gton  V.  Clark.  2  Vent.  223 ;  Chater  v.  Blcheli,  1  T.  E.  201 ; 
■au-fard  v,  MorreU,  S  Johns.  253;  Hhernll  v.  Crosby,  14 
.  358;  Movan  v.  Hai/s,  1  Johns.  Ch.  339;  Boisford  v. 
iir.  2  Id.  405;  ijleere  v.  Steers,  5  U.1;  Fuller  v.  Seed.  38 
il.  99.) 

VII.  No  right  of  action  acrues  to  an  accommodation- 
iker,  or.  iudoraer,  or  guarantor,  or  surety  against  hi? 
incipal,  until  payment  in  fact  of  their  common  obliga- 
,11.  {ikiUon  V.  Wkijijin,  3  Wils.  13 ;  Goddard  v.  Vander- 
ydcu.  Id..  2ij2;-youTtg  v.  HoclxUffe,  Id.  346;  Taylor  v. 
iygiiis.  3  East,  2.69;  Maxwell  v.  Jatneson,  2  B.  &  A.  51; 
)ni  V.  Goodrich,  ,2  Jolius.  21,3 ;  Powell  v.  Smith,  8  Id,  249 ; 
mmiiig  v,  Uackleij,  Id.  202;  Z/oy(,v.  Wilkinson,  10  Tit-k. 
1;  Monison  '•  Be^lceky,.!.  S.  &  R  238;  Miller  v.  Rowry, 
l\  k  \\\  380;  tIo4g^  v.,  Armstrong.  2  Dev.  253.) 

VIII.  The.  att^ctiflieiat  of  the  plaintiff  for  the  amounUi 
it  due  was  ,unq_i*efitioiiably.  voidable  by  tbe  interveuora  as 
Lsequcut  attaching  creditors.  The  inference  of  fraud  in 
ch  a  case  is  no^  a,, mere  prciiituiption,  disputable  and  in- 
ni.-liisive,  but  a  legal  conclusion,  incapable  of  rofulution. 
Mlcomhe  v.  Dodgf.  3  Cal.  260;  McFarlfind  v.  Pico.  8  Id. 
16;  Pierce  y.  Jackson.  C  Mas?.  2i2;.Su:ift  v.  Crocker,  21 
ick.  241 5  Smith  v.  Gettinger.  3  Ga.  140;  Hale  v.  Chandler. 
Gibba,  531.) 

By  the  Coi^rt,  Xjwnaed,  C.  J. : 

This  appeal  is  from  a  judgment  in  favor  of  the  intervenor" 
lOve  named,  whereby  it  waa  ordered  and  adjudged  that, 
e  li«i  of  plaintiffe  attachment  upon  certain  personal  jirop- 
ty  be  postponed  to  the  liens  of  the  intervonor's  attach- 
ent,  and  that  the  sheriff  should  sell  said  property,  and 
It  of  the  proceeds  of  such  sale  pay,  first,  the  judgments 
'  the  intetvenors  against  defendant  in  the  order  in  which 
ey  were  issued;  and,  second,  ont  of  the  surplus,  if  any, 
tisfy  plaintiff's  judgment  in  whole  ot  part.  Plaintiff's 
taobni«nt  waa  prior  in  time,  a^dhis  judgment  waa  for 
ven  thousand  nine  hundred  and  fifteen  do]Lars  and  ninety- 
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seven  cents.  The  aggregate  of  intervenor's  judgtoente  was 
three  thousand  five  hundred  and  eighty-eight  dollars  and 
forty-nine  cents.  The  value  of  the  property  attached  is  in- 
sufficient to  satisfy  plaintiff's  judgment.  The  defendant  is 
insolvent,  and  has  no  other  property  out  of  which  the  ser- 
eral  judgments  can  be  satisfied. 

In  his  original  complaint  plaintiff  declared  upon  an  ac- 
count stated  between  him  and  defendant  on  the  eighth  day 
of  August,  1879,  and  alleged  that  upon  such  statement,  a 
balance  of  ten  thousand  one  hundred  and  one  dollars  and 
00^  ninety-four  cents  was  found  due  to  him  from  defendant,  no 

portion  of  which  sum  had  been  paid,  and  asked  judgment 
for  that  amount.  Subsequently  defendant  filed  a  demurrer 
to  the  complaint,  which  he  afterwards  withdrew,  and  his 
default  was  duly  entered ;  but  in  the  meantime  the  petitions 
of  interveners  had  been  filed  and  served.  Thereafter,  with 
permission  of  the  court,  and  without  objection  on  the  part 
of  interveners,  plaintiff  filed  an  amended  complaint  upon 
an  account  stated  between  him  and  defendant,  on  said  ei^th 
day  of  August,  but  alleged  that  both  he  and  the  defend- 
ant made  a  mistake  and  error  as  to  the  amount  reallv 
due  from  the  latter  to  him,  and  that  the  amount  due  on  said 
date  was  seven  thousand  nine  hundred  and  fifteen  dollars 
and  ninety-seven  cents,  instead  of  ten  thousand  one  hundred 
and  one  dollars  and  ninety-four  cents.  And  "for  further 
cause  of  action"  he  alleges  that,  "on  the  eighth  day  of 
,  August,  1879,  defendant  was,  and  now  is,  indebted  to  plain- 
tiff in  the  sum  of  seven  thousand  nine  hundred  and  fifteen 
dollars  and  ninety-^even  cents,  upon  a  balance  due  for  good^ 
furnished  and  delivered,  and  for  moneys  advanced,  paid  out 
and  expended,  for  defendant,  at  his  special  instance  and 
request,  between  January,  1871,  and  the  eighth  day  of 
August,  1879. 

The  petitions  of  initervention  charged  that  plaintiff's  ac- 
tion was  brought,  and  his  attachment  issued,  to  hinder, 
delay,  and  defraud  the  creditors  of  defendant,  by  collusion 
between  plaintiff  and  defendant  Intervener  Colerick  also 
alleged,  upon  information  and  belief,  that  when  the  action 
was  commenced  defendant  was  not  indebted  to  plaintiff  in 
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sum;  and  intervenor  Johnson  in  the  same  manner  al- 
d  tliat,  defendaqt  was  not;  indebted  to  pkintifF  in  the 
.  of  ten  thousand  one  hundred  and  one  dollars  and  ninety- 
:  oenta;  that,  if  he  was  indebted  in  aiij  sum,  it  was 

aeveral  tjiouaand  dollars  less  than  that  amount,  and 
.  he  did  not  know  and  had  no  means  of  knowing  or  aa- 
aining^  the  exact  amount  due,  if  anything.  Flaintifl 
vered,  denying  all  charges  of  fra^d  Btated  by  the  inter- 
ire,  and  made  allegations  similu  to  those  set  out  in  the 
mded  complaint,  as  to  the  amount  due  to  him,  and  as  to 
error  and  mistake  in  stating  that  amount,  and  in  corn- 
icing the  action  for  a  larger  sum  than  was  actually  due. 
vill  be  seen  that  one  of  tha  issues  raised  between  plain- 
and  the  intervenore  was  as  to  the  amount  actually  due  to 
former  from  the  defendant,  and  another  was  upon  the  al- 
d  fraud.  Plaintiff  was  permitted,  without  objection  on 
part  of  interpeoors,  to  introduce  evidence  to  sustain  hia 
[Rations  in  the  a^Qexided  complaint  as  to  the  amount  sctu- 

due,  and  to  repel  the  charges  of  fraud.  Among  other 
a,  the  court  found  that  there  was  no  collusion  between 
ntiff  and  detfendaut,  and  that  plaintiff  did  not  intend  to 
er  hinder,  delay,  or  defraud  the  other  creditors  of  de- 
lant,  but  that  on  the  evening  previous  to  commencing 
action  p1ainti£F  demanded  an  acknowledgment  from  de- 
lant  of  the  latber's  indebtedneBs,  which  was  given  in 
ting  for  the  sum  of  ten  thousand  one  hundred  and  one 
ars  and  ninety-foux  Cdta,  with  the  imderstanding  that 
aid  amount  was  not  due,  the  adinowledgment  should  be 
«cted  so  as  to  conform  to  the  truth ;  that  when  plaintiff 
:  the  acknowledgment  he  did  not  know  exactly  how 
;h  was  due,  but  did  know  it  was  not  as  much  as  the  sum 
lowledged,  and  that  he  took  it  with  margin  enough  in 
favor  to  cover  all  that  defendant  owed  him,  and  all  that 
'plaintiff)  had  become  defendant's  surety  for;  that  plain- 
knew  at  the  time  he  commenced  his  action  for  ten  thou- 
1  one  hundred  and  one  dollars  and  ninety-four  cents, 
;  defendant  did  not  owe  him  that  amount,  either  directly 
ndirectly,  on  ac«oiwt  of  indoi^ments  or  otherwise. 
LB  to  tbe  execution  of'  the  acknowledgment,  plaintiff  tea- 
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tified,  in  substance,  that  defendant ' signed  it;  tliat  they 
guessed  at  the  amount  due ;  that  they  did  not  examine  the 
books ;  that  it  was  given  and  received  with  the  understand- 
ing that,  if  there  was  a  mistake;  it  should  be  corrected. 

As  conclusions  of  law,  the  coiirt  found,  1.  That  plaintiff 
was  guilty  of  constructive  fraud  in  taking  an  acknowledg- 
ment for  a  sum  greater  than  was  actually  due ;  2.  That  there 
never  was  an  accounting;  3.  That  in  commencing  his  action 
upion  an  account  stated,  plaintiff  commenced  upon  a  cause  of 
action  that  did  not  exist,  and  that  the  attachment  issued  upon 
0^  said  cause  of  action  was  invalid  and  void  as  to  subsequent 

attaching  creditors;  and,  4.  That  plaintiff  Was  entitled  to 
judgment  against  defendant  for  the  sum'  of  ^ven  thousand 
nine  hundred  and  fifteen  dollars  and  ninety-sev^n  cents,  the 
amount  claimed  in  the  amended  complaint.  The  amount  of 
this  judgment  was  made  up  of  the  fbllowing  items,  viz: 

a.  There  was  due  to  plaintiff,  on  direct  afebannt,  five  timi- 
sand  three  hundred  and  sixty-one  dollats  and  eighty-live 
cents.  ■'  '     •*'     '''I'  ■ 

b:  A  note  executed  for  defendant's  berieflt,  upon  which 
plaintiff  was  joint  maker,  for  6ne  thousand  dollfeirs.  This 
note  was  due  wh6n  the  action  was  c'64nmeniced,  and  accord- 
ing to  plaintiff's  testim(iny,  it  was  paid  by  him  before  the 
commencement  of  the  action."   ^       '     ' 

c.  A  note  for  six  hundred  dollsirs^  of  like  character,  not 
due  when  the  action  was  commented,  nor  when  the  antfended 
complaint  was  filed.  Plaintiff  '^eitifiied  that  he  paid  this 
note  the  next  day  after  the  attachment. 

d  An  account  against  defendant  in  favor  of  Dimkel  & 
Co.,  for  which  plaintiff  W8is  I'^'sponsible. '  There  is  no  evi- 
dence that  this  bill  has  eVer  beeii  paid. 

We  d^m  it  unnecessary  to  decide  whether  or  not  the  evi- 
dence supported  an  action  upon  an '  account  stated.  The 
question  is,  Did  the  court  err'in  postJ)oning  the  attachment 
lien  of  plaintiff  to  those  of  interveners,  and  in  awarding  to 
the  latter  priority  of'  payment  to  the  extent  of  their  judg- 
ments? '      ""  •■■■•''         '  '     ■  '■ 

There  was  a  large  amount  of  money  actually  due  to  plain- 
tiff, and  this  action  was  commended'to  recover  it,  even  though 
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e  action  'WHS  for  A  larger  sum.  A  cauae  of  actioD  was  n-ell 
itad  in  the  origiiiBl  complaint,  whether  infact  it  existed 

not.     It  was  ft  tiaiiBe  o{  action  Upon  whidh  an  Dttachment 
tild  be  had,  and  the  court  aoquired  jurisdiction  of  the 
]ole  subject-matter,' 
It  inayb^  admitted' that  the>ple«)der  first  mistook  his  form 

action,  but,iasl>ctw«en'ib«  original  partios,  it  can  not  be 
nbhed  Hbftt,  iipori  lea  w  granted;  plaintiff  had'th«  right  to 
lend  as  to  form  merely,  by >  declaring  upon 'the  original 
mand'  only ;  or  that  he  conldamend  by  Adding  a  new  count 
lon  that  ■  demand,'  Betting  forth  the  enbject^matter  of  the 
iginal  debt,'  ■  t'^ierially  where,  a&  in  thie'  caPe,  it  is  appar- 
t  upito  Ihc  fa^e' of  the  amended '  complaint,  that  the  do- 
md  stated  in  eAoh  ooimtiis  in  f not  the  same.  {VihhaTid  v. 
iffcrtcfr,iSl  B(lrb.'6B?';  Tietm<m'&  Ex.  Vj  Wsodneff,  S  Mc- 

m,  136.)/  ;:  ■■    ...    --A    ■  ■      ,  ■;  ,  [1  ■   '  I   .■  ,..,•.  ,, 

The  amendm?Af  having' been  rightfully-ns'kde,.it' re!at*?3 
ek  to  'the  cMn'rteu cement  of  the:  aetiioB,  ind  makes  the 
oiplaint  as  if  it  had  been  origibally  dnawu  a^  amended. 
)anav:  ^f<^.H■ure,  39  Vt:'301;  Wdrdv.  Ealbflciish.  21  Bo\y. 
■;'2S5l)-^^'    ■■■■     ■■'    -■-■■■--.■-  ■■      .  'I     ■■-     :■■■■ 

j\gairt,  "Jflhe  pleader-made  a  mistake'in  declaring  upon 

bcOowat'  stated'  in  the'  original  complaint,  -wb  are  of  the 
inion  tbflt  the  defendamir  akm^  ootjld  bsTe  t»ken  aJraB- 
^  ti  the  erropl  (Mo'rosiv.Swifi;  i&J-Ser.  230 ;  Pairiehv. 
i»fflrfeT;-lS-CaI.'448;.')i  .  .  -^  ■  :■  .  ■  ■■.  ■  ■  ,i 
In  Ball  V.  Claflin,  5  Pick.  306,  the  courtssid:  ''Batit  ia 
.d'thut  oJ&'the  K^d^hiiMtaa^aKsumpait,  aaiforgdo^-sold,'  the 
iJnMff 'ci^iild  not  haveTtreTfliled,  wtbst'a  d$;ond:  aHaoh- 
'at  WonMcome  in.  Wedo  not  madertiiand  titat^itiB  tite 
rbt'of  ffiHd'patfie^,:cither'cteBitors  or  bail,  toarail  tbem- 
ves  df  k  meredeffeft  'iti  the^  form  of  declai'ifng'.     if  it  -were 

no' kfHenAdent'could'be  alloVed.'andi  the  rwle  would  be 
gatriry:'  It  is  *e  bUre  defwts  of  form  that  the  statiite  and 
?  Tti'te  Wens  niade,  arid  where  the  plaLntiff  has  tho  right  to 
>  Value' of 'the^pricte  of  go<«i9  wtiich  hove  come  to  the 
nds  •at  defendant  in- suoh' a  manner 'as  thftt:be  ^is  aecfftirit- 
le'on  implied' oi-  e*preS3' Afrtrabt  for  the*  tbIuc  or  the 
ice,  the  form  of  Ihe  ai:!tioniia  wholly  iioimportaot  to  third 
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persons,  although  they  may  eventually  be  interested  in  the 
suit.  There  is  but  one  contract,  one  cause  of  action,  one 
single  matter  of  the  suit.  The  plaintiff  has  mistaken  the 
manner  of  declaring  for. it.  This  is  the  very  case  where,  by 
virtue  of  the  statute,  he  is  entitled  to  amend." 

It  is  plain  that  defendant  coUld  not  have  demianded  t  re- 
lease of  the  property  attached  because  of  the  amendment, 
and  consequently  that,  as  to  him,  plaintiff's  lien  was  in  force 
.after  as  well  as  before  the  amendment. 

The  effect  of  the  amendment  upon  interveners  remains  to 
^  be  considered,  and  upon  this  question  a  fair  result  of  all  the 

authorities  is  that,  an  amendment  changing  the  form  of  the 
action  merely,  or  substituting  or  adding  a  new  count  for  the 
same,  will  not  dissolve  an  attachment  (Laighton  v.  Lord, 
29  N.  H.  257;  Austin  v.  Town  of  Burlington,  34  Vt  512; 
Hill  V.  Smith,  Id.  541 ;  Wright  v.  Brownell,  8  Vt  440 ;  BaU 
V.  Claflin,  5  Pick;  304 ;  Wood  v.  Denny,  7  Gray,  641 ;  Seeley 
V.  Brovm,  14  Pick.  177 ;  Page  v.  J^weit,  46  N.  H.  443 ;  MU- 
lerv.  Clark,  8  Pick.  413.) 

But  was  plaintiff,  under  the  circttmatanoes  shown,  guilty 
of  constructive  fraud  in  commencing  his  action,  for  more 
than  was  due?  We  quot^  ifrom  the  court's  opinion:  "The 
commencement  of  the  action  in  the  first  place  for  more  than 
thirty-five  per  cent  more  thapok  ^^a?  due,  with  knowledge  of 
an  excess,  in  my  opiniqn,  amounted  to  constructive  frauil 
however  innocent,  or  rather,  as  I  think,  thoughtless,  the 
act  .may  have  been,"% 

Thecotixt  also  held  that,  ^'a  mistake  in  seeking  to  recover 
more  than  plaintiff  was  l^egally  entitled  to  was  no  excuse.'' 
In  considering  this  question  we.  must  keep  c<>]|stantly  in 
mind  the  fact  that,  plaintiff  .w,as  not  guilty  of  acHal  fraud, 
-for  so  the  court  found.  In  other  words,  he  did  not  intend 
to  recover  more,  thfem  was  legally .  his  own.  He  did  not,  in 
fact,. intend  to  hinder,  delay,  or  defrayd  any  Qther  creditor. 
We  must  remember,  too,  that  penajlties  and  forfeitures  are 
visited  upon  fraud'  ajld  wrongdjoing.  We  freely  concede 
that,  if  plaintiff  had  commenced  his  taction  for  a  sum  in  ex- 
cess of  the  amount  that. he. knew  was  due^  with  the  inten- 
tion of  obtaining  (judgment  forauch  a^m^.A^d  satisfying  it 
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It  of  defendant's  property,  thus  defrauding  other  oreditors, 
e  attachment  would  have  been  void  in  lolo.  and, ought  tp 
tve  been  postponed  to  those  of  intervenore.  Qounsel  for 
spondent  say:  "The  rulo  is  that  an  attachment  upon  a 
use  of  aetion  not  yet  due,  or  for  a  greater  sum  than  is 
inally  due,  is  Toid  aB  against  sul»equent  attaching  credit- 
3,"  and  Taaffe  v.  Joaephson.  1  Cal.  352 ;  MeKenly  v.  GUd- 
n,  10  Id.  237;  Scales  v.  Scott.  18  Id.  76;  WUeoxson  v. 
irton,  27  Id.  228 ;  Fairfield  v.  Baldwin,  12  Pick.  388 ;  and 
lerce  v.  Partridge,  8  Mete  44,  are  relied  on  in  support  of 
B  doctrine  stated.  The  first  case  haB  been  overruled.  (See 
ttricic  V.  Montader,  IS'  Cal.  443,  and  GamUe  v.  Yoll,  15 
.  510,  where  it  is  held  that  "the  mere  /«c/  that  the  judg- 
;nt  is  taken  for  too  much  is  not  itself  conclusive  proof  of 
i«d.") 

A&  to  each  case  cited  wherein  the  aum. quad  for  was  great- 
thantbe  amoiint  actually  due,  unless  HcKenty  v.  Gladwin 
A  Scales  V.  Scott  An  eieeptioBS,  judgmfnt  was  knowingly 
ceil  for  the  full  amount,  after  the  true  indebtedness  was 
pertained;  while  in  this  case,  judgjnent  was  rendered  for 

more  than  ihe  court  found  was  due. 
In  Wileoicson  v,  Biirton,  the  court  found  that,  the  actual 
iebtedoess  was  nine  thousand  and  odd  dollars  less  than 
)  amount  for  which  the  note  mentioned  in  the  confession 

judgment  waa  giii^,  and  that  said  excess  was  included 
the  note  for  the  purpose  of  defrauding  creditors.  And 
;  coort  said:  "Theae  facts, b«ing  given,  the, judgment  i» 
qnestionahly  void,  titing  McKenty  v.  61adwiu  and  Scales 
Scott 

[n  TuUfV.  Sarloe,  aSiCal,  808,  the  court  referred  to  tbe 
fersBt  Oaliforoia  cssee  above!. oited,  and  said:  "They 
rely  eetaUiahed  the  doctrine  that  ,  a  note  or  mortgage: 
en  for  a  gzeater  sum  than  is  >du«,  is  void  ip  aiiy  event,  bo- 
'  as  the  exoese  iseonoemed,  and  in  toto  unlesa ,  ^atiBf  ac-. 
ily  explained.*'  .     ., 

[n  McKmiy  v.  Gladwin,  upon  the  authority  <ft  which  the 
irt  below  particularly  relied,  in  rendering  the  judgment, 
>ealed  irota,  the  intervenora  claimed,  and  so  the  court 
d,   that  the  note  in  svit  was  void  as  to  orieditori)  of 
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the  defendant,  because  a  part  of  its  considerBtioii  was  fraud- 
ulent.    It  was  executed  on  the  fifteenth  or  sixteenth  of 
June,  1867;  but  antedated  to  the  fourth  of  June^  and  by  its 
terms  drew'  interest  froni  date,  ai  the  rate  of  two  per  oent. 
per  month'  until  paid/    The  entire  consideration  for  which 
it  was  given  was  composed  of  eight  distinct  items,  three  of 
which,    amounting   to   twelve   thousand-  dollars.    Were  due 
July  3,  185^,  and  the  other  five  were  due  June  19,  1857, 
and  no  portion  of  thos6  items  were  drawing  interest*    The 
plaintiff  testified  that  he  had  nO'Othei^  motivfe  for  antedat- 
ing the  note  than  that  he  should  i^oeiv-'e  interest  for  the  ten 
days.     Upon  those  facts  the  -court'  held  ^that,'  the  note  itself 
was   entirely   void   as*  to   creditArs,   ukider   the   statute  of 
frauds,  ;Which  makes  every-  'bond  or -other  evidence  of  in- 
debtedness, given  with  the  intent  to  hinder,  delay,  or  defraud 
<*reditor9,  void;  evidently  Upon  the  fatmiliar  doclriiie  4;hat  if 
a  part  of  an.  entire  contract  is  void  -undet  the  •statute,  it  is 
void  in  ioio,  and  the  fulrther'doqtrine  tbat^ every  man  is  pre- 
sumed t6  know  thie  nece^^al^y' kBonftequencek  df  his  adt;  and 
if  an  act  necessarily  hindelrs^  delays^  of  defrauds  creditors, 
then  the  law  presumes  it  is  dbne'  with ^ a* 'fraudulent  intent. 
Upon  the"  same  principles 'Was  ^'j9ctti&  v.   fi^oit' decide  J. 
Independently  of  the  questic^n^of'fi^aud^'the  court  «6u}d  not 
have  intended,  in  McKentv'6  case,  tb  declare  "the  law  to  be, 
^'that  if  there    Was  no  considte^«ltion  for'«  part  of  the  prin- 
cipal sum  for  which  the  note  was  gii^en;  the  whole  note 
would  be  void."     (Story  bti  Prom.-  Notes/bec.  187 ;  Ayws  v. 
Husied,  15  Conn.  511.)     It' is  evident  Ae  coilrt  proceeded 
upon  the  theory  that,  the  plaintiff  knowingly  intended  to  ac- 
complish what  the  law  in  terms  forbade,  although  he  did 
not  know  that  he  could  not,  legally,  take  a  note  bearoag  in- 
terest in  substitution  for  debts  that  bore  none.     But  in 
this  case,  the  acknowledgment  was  given  and  received  with 
the  distinct  understanding'  that  all  errors  should  be  coi^ 
rected,  and  this  fact  eliminates  from  the  case  the  element 
of  fraudulent  intent  in  taking  it,  or  of- intending  to  do  a 
forbidden  thing,  either  knowingly  or  ignorantly.     Here,  a 
strict  adherence  to  the  entire 'understanding  ocHild  d^raud 
no  one.'  '-Ther^,  the 'result  of  bii'eAtforcfenientiiof:.the  (»m- 
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act,  according  to  its  termB,  muat  have  been  to  defraud  otE- 

creditora. 

And  in  the  absence  gi  collusion  betwren  plaintiff  and  de- 
adant,  the  farnaer  had  good  reason  to  expect,  when  he 
iiimeuced  his,  action,,  that  the  latter  would  set  up  the  facts 

his  answprj  and  thereby  necessitate  a  fulfillment  of  the 
tire  agreement,  as  to  correction,  or  enable  him,  volunta- 
'.y,  tQ  do  80.  Suppqse,  with  the  same  agreement,  without 
lowiog  Ibe  sum,  actually ,  due,  plaintiff  had  taken  a  note 
r  ten.  thousand  dollars,  and  had  brought  his  action  thereon, 
ould  the  bringing  of  such  action  have  been  constructive 
ludi  We  think  not,,'.  Cushing  v.  Gore,  15  Mass.  72,  was 
at  such  a  oa^..  f  here  plaintiff  bad  indorsed  sundry  notes 
r  the  (Jefeud^nt^.,,,  He  took  Grafton,  one  of  the  defend- 
ts,  to  his  counting-room,  to  adjust  the  accounts  between 
em,  and.  to  get  sp^urity.  for  whatever  might  be  due  to 
in.  He  t^ok  from.  Grafton  a  note  for  three  thousand 
liars,  to  enablei  hym,  hj,  attachment  or  otherwise,  to  in- 
mnify  bi.mself  as,  indoraor,  it,  being  understood  that  be 
13  to  t^ike  HP  ai)d..  discharge  the  .notes  indorsed  by  him  aa 
jy  ehouid  bficonjp  due,,  and  to  hold  Hie  note  then  given, 

gpodonlj,-  for  ({^^.araou]jt  of  tne  others  which  be  sbould 

take  up.  The  ^ojjnt  of  the  notes  fo^ndorsed  by  plain- 
[  was  jjot  then  aacertaincj ;  and  therefore  ,the  new  note 
is  given  for. a  sijjii  supposed  to  be  fiiUy  sufficient  to  meet 
i  others.  It  turned  out  that  plaintiff  had  indorsed  notes 
lounliug  to  one,fho^sand  seven,  hundred  and  forty-seven 
liars  and  eighteen,  cents,  which  siim,  with  interest,  he 
limed  on  the  note  in  suit. 

The  court  instructed  the  jury  that,  "an  agreement  by  the 
iintiff  to  take  up  and  discharge,  at  bis  own  expense,  the 
tes  so  indorsed  by  him  when  due,  was  a  sufficiently  legal 
jsideration  for,  the  note  in  suit,  to  the  extent  for  which  he 
s  liable  as  indorser,  and  that  it  was  not  necessary  that 
■■h  agreement  should,  have  been  in  writing." 
Siihsequeht  to  plaintiff's  attachment  other  creditors  at- 
;hed  the  san;e  goods,  upon  demands  which  fell  due  before 
her  of  the  notes,  indorsed  by  plaintiff  became  due,  and 
fendante  (^oi^^nded  th^^t  jthis  op^^at^  .as  a  fraud  upon 
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other  creditors.  On  this  point  the  judge  instructed  the  jur}' 
that  the  defendants,  when  they  were  unable  to  pay  all  their 
debts,  might  give  a  preference  to  any  one  creditor  by  paying 
or  giving  him  security ;  and  that,  as  they  might  do  this  by 
assigning  to  plaintiff  any  of  their  goods,  so  they  might  do 
it  by  giving  a  note,  to  anticipate  the  day  of  payment,  and  aa 
enable  him  to  attach  their  goods.  The  instructions  were 
sustained  by  the  supreme  court  We  quote  from  the  opin- 
ion: "We  think  when  an  indorser  has,  either  expressly  or 
,,  impliedly,   undertaken   to   pay  the   note  by  him  indorsed, 

0^  there  can  be  no  question  that  such  undertaking  is  a  good 

and  valuable  consideration  for  a  promissory  note.     The  case 
finds   that,    it   was   understood   between   Grafton   and  the 
plaintiff,  that  the  latter  was  to  pay  the  notes  he  had  indorsed. 
There  was  no  direct  evidence  of  this,  but  the  jury  have  in- 
ferred the  fact,  and  they  had  a  lawful  right  to  do  so.    It 
might  be  inferred,  we  think,  from  the  mere  fact  of  a  note 
having  been  given  with  a  view  to  cover  those  indorsements; 
and  had  the  plaintiff  failed  to  pay  the  notes  as  they  came 
due,  so  that  the  defendants  had  been  troubled  or  put  to  ex- 
pense, we  see  no  reason  to  doubt  that  they  might  have 
maintained  an  action  against  them  upon  an  implied  prom- 
ise.     *     ♦     *     Nothing  is  more  common  than  for  debtors, 
on  the  eve  of  failing,  to  assign  property  for  the  security  of 
indorsers     ♦     *     ♦     and  others  who  are  thought  to  be  en- 
titled to  favor.     Such  assignments  are  held  valid  here;  nor 
is  it  an  objection  that  the  value  of  the  property  assigned 
exceeds  the  sum  for  which  the  assignee  is  liable,  unless  the 
transaction  should  appear  to  be  fraudulent.     *     ♦     *    He 
(plaintiff)  has  recovered  for  no  more  than  the  amount  of  the 
notes  indorsed  by  him,  and  which  he  has  actually  paid.    If 
he  ha^  recovered  more  he  might  have  been  charged  as  trus- 
tee for  the  surplus;  or,  perhaps,  if  he  had  taken  judgment 
knowingly  for  more  than  was  due  to  him,   and  had  lev- 
ied his  execution  for  the  amount,  this  might  have  been  evi- 
dence of  collusion  which  might  avoid  his  judgment  in  favor 
of  other  creditors."     We  think  the  mere  bringing  of  suit 
upon  an  accoimt  stated  for  more  than  is  actually  due  is  no 
more  evidence  of  fraud,  actual  at  constructive,  than  is  the^ 
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imencement  of  an  action  upon  a  promissory  note  when 
ortion  of  the  consideration  bag  failed,  or  when  there  wae,. 
the  betginaing,  a  partial  want  of  consideration.  We  are 
ible  to  find  a  case  that  holds  an  attachment  toid,  in  the 
ence  of  actual  fraud,  because  the  action  was  brought  for 
re  than  was  due,  but  judgment  was  taken  for  no  more 
n  the  true  amount, 
rhere  are  cases  like  Fierce  t.  Jackson,  6  Mass.  244,  where 

plaintiff  had  tw  cause  of  action  when  the  suit  was  corn- 
iced, which  hold  that  an  attempt  to  thus  gain  preference 

fraud  upon  other  creditors ;  and  like  Hale  v.  Chandlir,  S 
;h.  532,  where  plaintiff  brought  suit  -upbn  a  note  not  due, 
Pell  as  upon  an  account  which  was  dtie,  fftr  the  purpose  of 
£ing  the  amount  claimed  sufficient  to  give  the  court  juris- 
ion,  which  arrive  at  the  same  conclusion.  Undoubtedly 
laintiff  must  have  a  present  cause  of  action  before  he  can 
ich.  But  it  would  be  a  startling  doctrine  to  hold,  that 
nuat  decide  at  his  peril  just  the  amount  that  the  law  will 
J  him  upon  a  disputed  claim.    Neither  Fairfeld  v.  Bald- 

nor  Pierce  v.  Partridge,  supra,  supports  the  position  of 
>ondents'  coiuisel. 

L3  to  the  first,  says  the  court  in  Pelton  v.  Wadswortk,  7 
ih.  589 ;  "That  was  a  case  where  a  judgment  was  know- 
!y,  deliberately,  intentionttly,  and  fraudulently  obtained 

more  than  was  due,  for  the  piii'pose  of  preventing  the 
est  creditors  from  obtaining  tteir  debts  oot  of  the  effects 
heir  debtdrs.  TMb  fraudulent  purpose  was  followed  up 
taking  out  execution  and  applying  the  goods  or  moneys 
Ehe  debtor  to  pay  this  frauduieot  execution.  •  *  * 
'he  actual  fraud  is  the  essential  element' in  the  case, 
*  *  Nor  does  it  appear  that  in  Pierce.  ^/.  Partridge  the 
rt  intended'  to  extend  th^  principle  of  the  case  of  Fair- 
I  V,  Baldwin,  hut,  on  ihe  c6ntraryj  the  case  of  Pierce  v, 
iridge  is  expressly  declared  tb  be  within  the  principle 
;he  case  of  Fairfield  v.  Baldwin.^  Both  of  these,  cases, 
efore,  were  decided  on  the  ground  of  fraud,  and  it  is 
cnlt  to  ee6  on  what  other  ground  a'  pftrty  could  be  de- 
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The  wtole,  opiiuQ^  ^s  inatructive  iu  thi§  connection,  and 
in  oMx  i;wdgn^^^  enunciates  tlie  true  doctrine. 

Btrt  it  ia.eaid  by  cpu^^elipr  respondent  ttat  a  lien  by  at- 
tachment is  either, good. or  bad.  as.  f(|  ,w)iole,  whijLe  for  appel- 
lant, it  is  urged, .  tl^at  bjis  attachment  was.  valid,  at  least  to 
the  ampunt  ajC^iially  ,due.frai?i;4efe^dant  to  him.  We  think, 
in  the  absence  of  actual  fraud,  that  appellant's  claim  is  sus- 
tained .  by  reason,  •  a;^d.  authority.  If  one  of  the  cases  cited 
by  respondent  uppi^.thijs  point  are. opposed  to  this  conclu- 
,   //  sion,  .while  those;  xji  its  f ^ygr  ^re  numerous. 

j0^  In  Coghill  v,  MarJcs^  29.CaL  677,  de^endaj;it  having  failed 

to  apiswery  plaint^iff  took  .ju(Jgment  for. nine  hundred  and 

eleven. dQllar|S.,^nd,3ixty-f our  eenis.     ]J[nder  the  issue  taken 

on  inten-en^pn,,  the,cpi^t;^£ound{tbat  as  to  foui:  "bundred  and 

sixty^five  dolla,r^  ^nc}.  e^ghty^fivie  cents^^  pfurcel  thereof,  the 

,actio;Q  .had  befin:p^einat,urel^il^r,ojig|it,   /JChiere  was  no  e^ctual 

•fraud  in  that  .partiqulpr..  .Upon  those  fac^s  .the  supreme 

, court  said:  ,/^But, the.cqi^rt,  instjead,  of, reducing  the  prior 

lien,  of  the  pj^iirtiff^.foi.the  ainoim.t  ^vblch  w^s  due  al^  the  date 

of,  the.  at,tacWep.t,,  .p93ti)9^e4.  it . altogether  to^  tjie .  eujbs^qwint 

lien  of  the  intervenor,  directing  the  judgment  of  the  latter 

;to.b9.iii:st.ppid  Qj^t-p^  tiije  pjr^o^cee^ds  of  thq  prope^tj^,  which 

was;erf;oTieo,u,s,''  ;.,,(.Sjee.p]a9.  Pfitriqjc  y.^  j^tond'odej,  Tully  v. 

,]fafrlQi^yB.ni,.EQiim.y^  Wods^Q^^^^ 

Ayfre^  y...iJti«(ed.„l5,.C^pmx.  5^(),  wa?,  a^  qqnipst  between  at- 
ta^Hi^ig  crj^di^oi^s  pif,  onp ,' jDrjissej^^  .  fPupted's..jiidgment  was 
3;ende^ed  uppn  a  .nc)t9..^jKepu.ted  by  Cri^sjey  fpr  qne  thousav^d 
one  huAdre<i  and,  twenty-fi,ve  dollars.     The  note  was  given 

'  *  *  t  n  '11'  «    1 

for  the  purpose  of  ei^atjling.  Hustjed  ^to  secure  himself  by 
attachment,  fpr  certain  indebtedness  due  from  Crissev  and 
for  the  indprsement  of  a  note^  on  behalf  of  Gri'^er,  which 
wa-s  not  due.  There  was  no  express  agrA^jriont  by  Husted 
to  pay  tl^e  note,  or  to  inderowify  Crissey  against  it.  The 
arrangemept  bei^weisij  them  was  made  without  fraudulent 
intent.    .  .  ? 

Said  the  court:  ^*We  think  that  the  judgment  is  clearly 
valid^  so  far  fia.it  respects  the  amount  of  such  indebtedness. 
The  consideration  of  the  judgment  is.  divisible,  and  that 
part  of  it  which  consists  of  the  debt  is /easily  capable  of 


.  1883.]  MEiTiiifis  .i.  Fbeit£BS.  iO^ 

OpiDlOD  ol  tb«'CDurt--kL«<]Dard.'C.  i. 

^rtainnrent  ThepEtrties  to  the  note  aieexonerated  froui 
fraudulent  ialeirt  intbe  arrangement  wliich  led  to  its 
nition.  That  paf t  of  the  eonaide ration  whieh  consiete 
iuct  debt  is  sound;  and  we  see  no  reason  why,  fox  that, 
note,  should  not'  fee.  siiatained.  There  il  no  principle 
ivhioh  a  liote,  tiie  coneidemt^on .  of  which  .consists,  ot 
iiis,  some  of  which  are  valid  and  others  are  invalid,  oai» 
leld,  in  tlie-absence  of  frand^  to  be.wboiHy  void."  . 
Lndin  Sanfordv,  WAeaZer,  13  Coioij  16.1,  the  same  court 
1  tlWt  aimdrtgageexefiut^d  iy  the  maker  to  BCciure  an 
onilitionfll  note,  JiayaWs'oii  idemand,  niade  up  of  a' debt 
from  themo^gagoa-i-jahd  also  of  aliabili'tj  c£f  the  jitort- 
pe,  as  surety,  was  valid  as  jigainst  the  creditDra  of;  the 
rr;  lor' tfafriamount.  of  the  debt,'  lalljhongh<  .it  wasiset 
le  for  the  remainder.  (And  see  Weeden  v.  Hawes,  10 
in.  50 ;  North  v.  BeMen,  IS  M.  382. ) 
n  San  ford  v.  Wheeler,  it  is  said:  "The  superior  court 
found  that  there  was  hb  'SttilaT  fraud  in  this  transaction. 
!■^nsf<(^tiob■of*  this  T^oid  is  *feft  Mf!i^A]f-(\i^i's\h\'e; 
lart;  HA  16''^  a3ciertkiH'?a"aWoliii{'' it  cbfaMsES  of'ti'bbna 
■  debt,  and  in  part  of  mere  liabiKfi'e8;'''TlTe''^re6tHl  >ap- 
:ant  appeals  to  a  court  of  eijnity  against  this  mortgage, 
must  come,  then,  as.onq  disposed  to  do  iihat' jU^tiqc  to 
adTorPdly  whiclr  he  rdemaiidB'from'-bim,  and  this  he.  can 
do  whiV'hV/iiet'ks  4*6  d^pWVe-'him'^ttf' a'WcilHtr'fot  an- 
ient debt;  and  this  court,  in  tli^  exer^rsp,  of  .equitable 
pera,  can  give  aid  to  no  such  aUemfib'  If -the  facts  found 
the  prr'leTit  case  are  only  s)Trh''rts'1iave  a  probable  tend- 
y  to  deceive  or.  mislead,  without  the  niciJo.  anirno  neces- 
F  to  constitute  actual  fraudj  they  may  constitute  what  is 
iftimes  terrried  constructive  fraiid;  and  then,  a  Wurt  of 
ity  will,  if.it  be  practicable,  give  effect  to  the  security, 
:ar  as  t©  permit  it  to. stand  in  favor  of  such  part,  intended 
bo  secured  W  it,  as  is  unaffected  by  fraud  or  other  legal 
rmity,"   .    . 

)uT  opinion  18,  that  the  court  erred  in  postponing  the 
jle  of  gtpiiiti^^s  Ji'en  to  the  Aliens  of  interveriors,  and  in 
ering  the  proceeds  of  a  sale  of  the  propcirij.  .attached  ac- 
dingly.     For  the  amount  actually   due  to  plaintiff,  he 
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onght,  in  the  absence  of  actual  fraud,  to  receive  the  pre 
ence  which  the  law  gives  to  the  first  attaching  creditor  ' 
acts  in  good  faith.  Whether  or  not  big  lien  should  b 
been  postponed  aa  to  any  amount  for  wfaioh  he  was  lit 
as  surety,  and  which  had  not  been  paid,  we  shall  not 
cide,  because  it  has  not  been  fully  discussed;  and  a  i 
sioQ  upon  it  is  not  necessary  upon  this  appeal. ' 

In  addition  to  the  authorities  cited  by  counsel  for  resp( 
ents,  the  following  may  be  consulted :  Ayres  v.  Busted. 
Conn.  512 ;  North  v.  Belden,  13  Id.  876 ;  Sanford  t.  Whet 
Id.  167;  Cusking  v.  Oore,  15  Mass.  72;  Swift  v.  Croc 
31  Pick.  248  ;  Little  v.  Little,  13  Id.  426 ;  Baird  v.  WiUia 
19  Id.  384. 

The  judgment  and  order  appealed  from  are  reversed. 
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THOMAS  NASH  awd  MARY  A.  KENNEDY,  Api 
LABTB,  If.  JOHN  MtJLDOON,  DsFEBDAHx,  Lloyd  H 

ET  AL.  RkSPONDENTB. 

Titi.VBFJEs  or  niDa^ExECVTiON  8u.a— MONIT  RicaiTH)  BT  BiiiB[n 
nis  Ofpiciil  OpicrtT. — V.  and  K..  ai  ]udeni«Dt  cndltora.  purrb 
■t  (bcrllTs  »le  under  eiMuUOB  cvTtaln  ODid-irvod.  No  moMj 
paid,  each  creditor  iDtendllis  tliU  bt*  btd  ■llouJd  I»  eradlted  npoi 
siecutloa.  The  BherllF  dcnusded  monejr  tor  hii  feee,  and  alB  for 
purpose  D[  paylne  preferred  tabor  llenn  npon  tbf  property.  Tbe  ei 
on.  at  bla  nmeatlen.  dtlpoted  of  tbetr  lattreats  to  M..  and  H.  t 
after  paid  tbe  mooej  to  tbe  nberlff,  wbo  neclecttd  and  rdiued  to 
tbe  BBme,  or  BD;  part  Ibenof,  to  the  jndsmeDt  creditor!.  Etii 
relating  to  tbta  transaction  reviewed:  SOd,  tbat  tbe  dlapoail  of 
iDtereMn  ot  tbe  JaignHat  (redltbn  to  M.  waa  a  tracatar  ol  tbr 
InEtead  et  a  aale  «t  tbe  proitert;,  m^  tbal  tt^e  j|b«TUt  cKalTed  tbe  m 
In  bla  olB<;lal  capacity. 

Labor  Liens^^Commescembst  Of  Af^iON — Woticb. — "tkt  aberlft  !■  not 
tlOMI  In'  pa^Dji  MboT  ll«na  beFore  the  cOBiiDenbeiDcnt  vt  an  action  U 
tocw  tbem,  after  nOtlea  ittfat -the  Ilena  ar«  dlipoted,  or  wben  tbe  pti 
In  Interest  bid  no  notice  of  tbe  claim  of  tbe  laboreca. 

Sbbbiff'h  BiFENaEs  ly  takino  Chibdii  or  PaasoHAi:  Paopinr — Cm 
CiTB  OF  DiermiCT  JopsA — The  abenfS  U  SOt  a^itberlMd  to  wltbl 
moDe;  for  hla  eipesan  IncnrHl  la  putiitm  panaaal  property,  te' 
upon,  unleu  bii  cbarsei  havt  been  certl&ed  to  it  tha  diatrtct  ptv 
JoBt  and  reaaonaUe.' 
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uaii-  <"  Sheriff  to  P*i  Uonbt — Siction  10  of  "Act  Rbutiko  to 
SaCBiFTs"  (Stat.  1S61.  104)  Constbl-ed — Penalties. — The  pcnsltlei 
impoted  br  aeeMoB  10  M  n«  "act  i«lBttng  la  itHMlIs''  wM  IMcndwl  «■  • 
^slibintDt  tor  tattatlopai' irro'>(^'''<>.*?<^  "*  nc^to  b«  •a^aratd  In 
cases  ol  mlntiikcB,  or  errDra,ot  judgmeat.  mide  b;  the  offlcer  tn  good  laltb. 

u — I.mbilitT  or  SiiEuri'  and  his  Si.'ttEfiEs.— Tbe  iberEII  BDd  hU  sure- 
lin  an  tlnUe  for  all  mancr*  nmlted  br  bfta  Ii m  dDcUl  ciindltj. 
wbich  he  negkecU.  or  relpMa  to,pai.pve(.  oo  Oen^nd.  ud  Ipr  tbe  j>«i|f 
altlea  ImpoHd  bj  tbe  stalule  wbea  be  di>ts  not  act  )□  good  faltb. 

k[^  Fay  KENT    OF    UO.IEI     AFTEE    ReTCRH    DAT    Or     EECCUTIOH.^The    Bherllt 

and  bla  nireClea  aKillabte  Mr  all  moneja  «olleeted  V  Um  trDD  (he  Ml* 
of  proptrtj  levied  ujioD  before  tbe  .fetuiA.  dajr  of  the.wrl^  of  eieicutloiti 
DotwlIbBtBiidlnE    Id  termed  iaie    tbe    \tvj    and    aale.    or    pajmeot    of    tbe 

money,  the  vrlt  ma;  hare  become  fuitcfw  offlda. 

H KnVEH     TO    WbIT Not    NiCBBIattt    ^rO     AtnVOBBi     pBDCEEDIHOa    VH' 

DEB  THE  Statdtm.— Tb»  rctiiip  of  tbe.Bberia.adnUtlng.ttit,  tecetpt.HXf 
■be  moaej  ta  not  a  condltlan  precedent  to  the  Inatitutlon  of  proceedlDgs 
under  tbe  tirOTlaloaa  of  the  atatute.     Tbe  receipt  of  tbe  mose;  may  be 
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rhe  fact^  appear  in  the  opiilioB. 

A.  C.  Ellis  A^i  W.  JS.  Dicicson,  foi;  ai^Ilaata; 

I.  The  "act  relating  to  sheriffs"  (Stat.  1861,  104,  wo. 
),  is  constitntional.  It  is  clearlj'within  the  scope  of  the 
.vers  of  tbe  legislatn're  to  prescribe  this  prectiee  «id  pro- 
ding,  both'U  to  ^eriff  and  aureties.  {Biickmasler  v. 
ake,  5  Gil.  321;  Lewis  v.  Oarreit.  fi  How.  (Miss.)  43*; 
wis  T.  FeilowB,  6  Id.  361 ;  ^arl  v.  Smith,  36  Tex.  522 ; 
U  V.  Thorpe,  44  Ga.  509  ;  Miior  v.  FamUy.  36  Ark.  368; 
Itle  V.  Gw!€t,  80  Tei.  J;  Hall  v.  Commonwealth,  8  Bnab, 
9  ;  Wright  v.  MeKenney,  34  Tex.  569 ;  Susmlt  v.  Reilfe,  50 
a.  S© ;  8uperviaor»  v;  Dunn,  27  Gh-atL  ■  608 ;  Seogins  v. 
rry,  46  Tex.  Ill;  Brown  v.  Commonweatthi  6  J.  J. 
irsh.  636 ;  Evppikus  v.  Cap.  Com:,  1«  Cal.  248 ;  Proffat  on 
ry  Trial,  sec.  8;  Lake  v.'  Toll&s.  8  Nct.  385.) 

II.  'Hiere  was  bo  proof  which  established  or  tended  to 
ablisfa  die  validity  of  any  of  the  so-callfed  labor  liens. 
oscia  v.  Kyle,  16  Nev.  396.) 

III.  We  deny  the  validity  of  tbe  dieburgetaent  for  dleged 
rertiaing,  keeper's  -  fees,  feeding  teUB,  add  ^ovisions  for 
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keeper,  because  the  court  from  whifth  tbe  several  wnl 
aUachmeot  and  exwutiom  were  issued  did  not  certify 
the  same  was  just  and  reasonable,  as  reqiiired  hj  law.  ( 
V.  Stevens,  4S  Cal  590;  La?ie  v.McElhany.  49  Id.  4 

IV,  The  pleadings , and  all  the  testimony  show,  that  pr 
levy  of  the  executions  was  made,  and  a  sale  of  the  pro[ 
had  before  the  return  day.  This  shows  that  the  sberil 
ceived  tlie  money  officially.  Even  if  the  levy  were  i 
before  the  actual  sale,  and  the  return  day  intervenes,  sti 
must  sell,  and  the  money  received  from  such  sale  is  rec( 
officially,  and  the  sureties  are  Liable,  (ffvotw  v.  Gove. 
18 'Ala.  6B9;  Dermis  v.  Chapman,  19  Id'.  29:) 

V".  If  the  money  came  into  the  han(ls  of  Hill  by  coli 
his  office,  he  received  it  by  virtue  of  hia  office.  At 
the  parties  understood  he  received  it  officially  it  bindi 
SttffitieS,  wWtherit.was  Jweived,.bef«re  ok  aiteit  the  re 
day.  As  to  any  distinction  between  /oolore^officii  and  vi 
officii.  (Van  Felt  v.  Littler,  14  Cal.  194;  A".  H.  S.  . 
Vamum,  1  Mete.  34;  Evat^v.GovfiTntff,  18  Ala.  659; 
nis  V.  Chapman,  19  Id.  29  ;  Lucas  v.  Locke,  11  West  Va 
KnowUon  v.Ba^tletti  1'  ?iok.  271;  UcN'ciky'v.  Marsh 
Humph.,  2ai>.}^ea^:v.  ComwMmMieaWA  iTiWatU^  183; 
V.  Sureties. Alticn...\%,Oh\o,  59;  ^tatti  Baak-.y.  TwV 
Hfljwkf^,  N.  C,,:  6.)  ,  ,There  can  not, , be  an£  .dispute  thi 
the  parties  understood.  iSnd  .treated  .tfaia  nio#ey  sB  rec, 
offi(9ally. .  ■.      ,      j  [    .  ■.'..,  ■  . ' 

:.yi.  ,.The  .trnoafer--of /the  bide  of  Kepncdy.aod  vNash, 
the; acceptance  and  recognition  of  BQch.  traosfer,  binds 
iff, and-  sutetiesj.and  this  is  ff  prqper.pToceeding.-  (C 
v.. -Spencer,  T,  lied.  14.),    .  .  i    . ,. 

■yil-  The  sheriff  .wrongfully  ejid-BfilUully  .withbeW 
money...  IJe>'paid  the.ckiras  of  McRae  and  3|fcL«]lai 
gregBting  three  .hundried  and  thirty-sis  (loilare,  agaiuB 
protest  of  petitionees,  for,  which  there  icaii  be  no,  excu 
fact  or  in  Jaw.  ,.,W*  ;are,  ;thflrefore,.  entitled  torecovei 
oite  thousand  nine  hundred  and  eleven;  dollars,  and  al 
penalties  of  the  statute,  and  jxcaddjtioai  fivB.  hundred 
teighty-nine  dollars  and  fotrty,  oents;, which  he  has  paid 
for  illegal  labor  clainia  gnd  unauthenticatedi  charges, 
respective  penalties  of  ten  per  cent  per  month  inters 
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nenceaf^  tlie  eAtfiblished 'datra  oStiie  demands,  tnd 
■  th6  receipt  of" tWittoney.  :■  ■■  '   *■■■  ''    ■  ■ '  ■" 

III.  The  law  ia  not' conflto-uediafl'strwtly  iBi  iav<jr  «l 
ties  on  official  bonds  as  ordinary  sureties.  {li<  Ohio, 
7  Watts,  iSS.)  -  '    ■  ■'■■'■■  <'•»  '■■:"■    I     V 

rennwr  Co^n,  T:  D.  Edwards,'t^iid  0.  Ni  IIiirri»}iot'B»i 
dfenta:       ■■■:.■;        ■■■-;.,■■ 

There  was  nb  transfer  of  "bids  by 'petitionters,  'buf  shn- 
isafobytheta  of  the  wood'sold'at*hefiff'B  iile;  ■ 
'..  If  the  transactions  can  be  constriie<3  iilt^  anything 
than  a  sale  of  the  wood,  t^en  it  must  be  an  attejnpt  on 
part  of  petitioners  to  conti-ol  the  official  'fictiod' of '  the 
rff,  and'hftving 'befell 'tfcted  tipon-^by^thiesl^tiff,  wpa  Btioh 
nterferenee  and  aiicfa  an'  unauthoriztd'  de^lMgi  Betweeii 
executioQ  Wtedf^rsaild' tb*i  *b»riffi  W-wiH  naiedsa 'Irbe 
ifF'S  boftdsmetl'bf'iiU  liftbiHty  aa'to-thft  wdults  of!  Mioh 
ithorizcd  'dealilig.i' (Brandt' oa' Smety^ip,'  tkoa.'[461, 
i  Wilts 'v.-Gaktri  Yfirg. -491';  WtHerV-Vj-iJarTM,  »  Idj 
;  Weit  ^:  Am^aih,!  3  Ohio  St.  SEa ;  Seopli"^.-  l^enn^ckt 
L  Y.  421;'  Stati  vJ  Wftiie,  lO'Eiefev  Sj  G-V  442  jiiV-oiieyv. 
away  Co.,  11  'Mb.  447;  Car0i/'v:''<S{tUe;  3+  'Ind.  105-) 
t  V.  State,  46  Id.'8&9;:  Wtfeotl  'H-Srtid«Pi>'iD  (MviBQi} 
X  There  ia  nbtkinjg'  in  th*  trahEferipf^to 'sboW' thattho 
thousand'  and  tt'iiie"d<5n'ar6  ei'er'  cbuie'into  1^  ^eri4I'd 
la  either  Undercolor  of'his^officte  or'by  virtne  df'W&of- 
Whatevei-acte  ihe'perfonired'iww^Simp^'  in  ithfl^co- 
ly  of  agent  for'tvedttotier^;'  ■■■If'ia  'fliiiadmittad'  fd*^.Bh*s 

hTind*«d' ani^  riiie  dollars' of  "thet^O'thoiitand  Aidinhi^ 
irs'came'into  tUe'hatid^oi!  'Lloyd  Hi*t;«6ti6heri-ffi'H.ri£f 
•  the  rettitri'  diflyof  the'eiricfftifem'"  SWithis'aiqoimt  th^ 
iff^  boridffrrteri  tan'.tiot'be'h^ia  liftM^  npUftiiHnyltheof^ 
iw,  fts' he  bid'no' authority'tB''ret(^ivi'ie&B' iTi(Jney,a»<J 
1  irot  re^iTelt  officiflllyJ  (Thoirtak *<.■  Bf/tivOfr^  88-Te«. 
;  Forward  t.  Marsh,  18  Ala:  04^ ;  HiW'^i  ite*t*Ie,^9  Ol.' 
Batibriv.  Locklt^,-^  S.'i&'PJi  AkLV'l«9.)i'> 
7.  The-  petifioifeTb'  ih' this  ■prOeisdin^  4hv«  raistakw* 
r'remedy;  the  action  3b6uid"hiive' -bfeit  fo?' a  failure' 't» 
ml-  The  itkraii)  pftnalties  agaiiati  ehtriffs  fortion-pay- 
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moit  of  moDBjB  collected  on  execution,  are  only  recovei 
when  the  eheriff  by  his  return  admita  the  ooUection  of 
mone;  bat  refuses  to  pa;  it  over.  (Authorities  cite 
opinion. ) 

V.  It  does  not  appear  from  the  record  that  &nj  pa 
of  the  money  received  by  the  sheriflf,  officially  or  other' 
before  the  return  day  of  the  execution,  remains  in  the  h 
of  the  sheriff.  The  utmost  that  can  be  claimed  ia  th 
has  been  misapplied.  To  each  a  case  the  statute  u 
which  thia  proceeding  is  bad,  does  not  apply.  {Gift 
Smith,  2  Nev.  874.) 

By  the  Court,  Belknap,  J. 

The  plaintiffs  having  severally  obtained  judgments  t% 
the  dcfendaiLt,  thereafter  moved  in  the  court  below  t 
cover  from  tite  sheriff  and  hie  sureties  the  moneys  coll' 
under  executions  issued  upon  said  judgments,  together 
the  penalties  imposed  by. the  law  for  delinquency  in 
«a3es.  The  statute  upon  the  subject  reads  as  follows: 
a  sheriff  shall  neglect  or  refuse  to  pay  over  on  demsi 
the  person  entitled,  any  jnoney  which  may  come  inti 
hands  by  virtue  of  his  office,  after  deducting  his  l^al 
the  aJnount  thereof,  with  twenty-five  per  cent,  damages, 
ttttereet  at  the  rats  of  ten  per  cent  per  month  fron 
time  of  the  demand^  may  be  recovered  by  such  person 
him  and  the  sureties  <m  hia  official  bond,  on  applies 
upon  five  days'  notice  t*  the  court  in  which  the  actii 
brought,  or.  the  judge  thereof  in  vacation."  (Sec  S 
Comp.  L.)  The  motions  were  consolidated  for  the  pui 
of  trial.  Judgments  were  rendered  in  favor  of  defend 
It  was  proveti  that  on  the  twenty-first  day  of  Nover 
1879,  plaintiffs,  Kafih  and  Kennedy,  recovered  judgn 
against  defendant  Huldoon,  aggregating:  the  sum  of 
thousand  six  hundred  ajjd  fifty-three  dollars  and  fifty  t 
On  the  fourth  day  of  December  following  the  sheriff 
certain  wagons,  ■animals,  apd  hay,  under  writs  of  axeci 
issued  upon  these  judgments, .,  and  upon  said  sale  rect 
the  sum  of  five  hundred  and  twenty-seven  dollars.  A 
ward,  and  on  ^e  twelfth  day  of  June,  18S0,  under  alia 
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itions  issued  in  each  case  on  the  second  daj  of  June,  the 
?riff  sold  a  quantity  ot  cordwood,  and  received  therefor 
)  sum  of  two  thouBand  and  nine  dollars.     ThtiB,  upon  the 

0  sales  the  sheriff  received  the  soin  of  two  thousand  five 
ndred  and  thirty-six  dollars. 

It  was  proT«i  that  he  had  discharged  preferred  labor 
ns  upon  the  property  to  liie  amount  of  two  hundred  and 
;hty-8ix  dollars  and  ninety  cents,  for  which  he  was  en- 
led  to  credit,  and  that  he  was  entitled  to  retain  the  sum 
four  hundred  and  twelve  dollars  and  fifty-five  cents,  for 

1  fees,  oomimssione,  and  other  expenses.  Deducting  the 
^regate  of  these  amounts,  to  wit,  six  hundred  and  nine- 
nine  dollars  and  forty-five  cents,  from  the  total  amount 
teived,  the  balance,  one  thousand  ei^t  hundred  and 
rty-siz  dollars  and  fifty-five  oents,  is  the  principal  sum 
lintifFs  were  entitled  to  recover. 

The  sheriff  has  offered  sufficient  reasons  for  falling  topay 
e  hundred  and  thirty-six  dollars  and'  eighty-eight  oents 
this  sum  to  excuse  himself  aad  sureties  to.  this  extent 
im  the  penalties  imposed  by  tiie  statiste;  &rty-eight  dol- 
■s  and  fifty  oents  of  the  five  hundred  and  thirty^six  dol- 
'9  and  eighty-«igbt  cents  is  charged  by  the  sheriff  as  ex- 
oses  attending  the  beeping  and  sale  of  the  property. 
lese  items  are  objected  to  for  tlie  reason  tlwt;  they  were 
t  approved  b;^  the  certificate  of  the  district  judge  as  re- 
ired  by  the  statute.  The  law  fixes  the  f ess  <^  the  sheriff, 
d  aleo  allows  him  "such  further  oompfguatian  for  his 
luble  and  expense  in  taking  possessifm.  of  property  under 
^aehment  or  exeoutien,  or  odter  process,  and  of  preserv- 
^  the  same,  as  the  court  from  which  the  writ  or  order 
ly  issue  shall  certify  to  be  just  and  reasonable-''  (8tats. 
76,  148.) 

The  sheriff  also  paid  the  preferred  labor'  liens  of  iMcRae 
•  one  hundred  and  fifty-six  dollars^  of  McLennan  for  one 
ndred  and  eighty  dollars,  of  Armstnmg  for  forty-one  dol- 
'3,  and  of  Burgeoin  for  (xie  hundred  and  eleven  dcJlars 
d  thirty-eight  cents.  The  plaii^iffs  disputed  the  lien 
lims  of  IMcRae  and  !UcLennan,  end  notified  the  sheriff 
t  to  pay  either  of  thenr.     Nonrertheletis  h©  did  pay  them. 
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nitlistaiiJiiig  no  action  was  commedced  to  enforce  tl 
Neither  of  the  plaintiffs  nor  their  attorney  had  any  ni 
of  the  lien  claims  of  Armstrong  or  Burgeoin,  nor  was 
Action  brought  to  estaWish.  either  of  them.  The  sii 
clearly  erred  in  paying  the  liensof  McRae  and  McL«ii 
nor  was  he-  \rarranted  in  paying  tliosa  of  Arniatrong  or 
g»!oin,  ( C'oscia  v,  Kyle,  15  Xev,  395, )  Nor  was  he  eut 
to  dednct  from  the  moneys  due  the  judgment  creditor: 
«xpen6es  incurred  in  presOTving  the  property  levied  u 
except  such  matters  as  may  have  been  certified  by  the 
trict  judge  ok  having  been  jnst  aiid  reasonable,  ((/e 
iitevcns,  4S  Cal.  590;  Lane.  v.  Mi:Elhmy,4:9  Id.  421). 

The  payment  of  the  lien  claims  anid  tkje  witbholdiu 
the  charge  of  forty-eight  dollars  and  tifty  cents  appej 
have  been  errors  of  judgraent  rather  than  williul  or  coi 
acts  upon  the  part  of  the  officer,  and  .as  the  praialties  pro* 
hy  the  statnte  were  intended  as  pimishment  for  iateoi- 
wrongdoing,  tfnd  not  fori  mistakes  made  in  good  faitb 
are  of  opinion  tJiat.  whilatpiaintiffs  are  entitled  to  ra 
these  items  no  penalty  should  be  imposed  for  tbe  ( 
quency.  At  the  sale  which  took  place  on  the  twelfth  di 
.)une,  the  judgment  creditors  severally  purchased 
wood.  No  money  was  paid  by  either  of  them  cm  ac< 
of  such  purchase,  each  creditor  apparently  intending 
his  bid  sboold'be  credited  upon  his  execution.  The  ab 
however,  needed  money,  not  only  for  his  own  fees  and 
bursements,  but  to  discharge  labor  liens  upon  the  prop 

Accordin^y  he  and  his  deputy  demanded  paymen 
money  for  these  purposes,  and  they  suggested  that  plaii 
transfer  their  bids.  Nejfotitations  were  entered  intt 
tween  the  plaintiffs  and  one  Freeman  McComber,  in  v 
the  sheriff  and  his  deputy  took  an  active  part.  The  resii 
their' negotiations  is  claimed  by  respondents. to  have  be 
sale  of  the  wood  by  plaintiffs  to  McComber,  whilst  a 
lants  claim  that  jtwas  simply  a  transfer  of  th«ir  respe 
bids  made  at  the  execution'  sale. 

The  distinction  to  he  nlado  is  important  in  view  oi 
payments  made  by  McCtanberj  to '  the  sheciSl  .  If  it  w 
sale,  respondents  daim  that  1^  sheriff  received  the  mi 
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the  agentiqf  pkmti^  and:  not  in  his  official  cap^^ity, 
(1  tke  suretiw,  OQ  lij.>/0^ial  bpnd  are.nc^t  liable.  But  W6 
1  of  the  0pij)(Oii.;tliat  the,  view  q£.  the  appellants  upon 
s  questitjiDi  is  cor;'e<rt,  aad  tba^  th^.  t^^sactipiii 'wae  a 
uafer  of  bids,  .  Tke  testimony  of,  evqry:  wilsi^ss  who  was 
errogiited  relative  to  this  transactioq  :g(^  ,.tQ  ^tabli^ 
i  fact  that  Jt.  wa3  a  u-ansfQt  of  bidg  gather  than  a  Bale 
im  plaintiffs  to  llcComber.  :.  .    i  ,  .    , ,    ■ 

ElataRT,  .the  deputy  sheriff,;  who  had  previously;  tpld 
lintiffe.  that,  they  must  "either,  pay,,  sgU  the  wood,  or 
,nafer  the  hida)"  testified  tbat,afterwaxda,M<;<ikanber,ofuiie 
u  the  shej^lff's  o&qb.  and  said  .thftt  the  bids  had  been 
naferred,  and ,  req,uested  him  tqdo  the  writing,  and  there- 
on he  drew  tiie  wTitings.  which  it  is  claimed  afiow  the 
nsaction  to  have  heen  a  sale.  The  following  day  Hc- 
inber  paid  the  sheriff  Uie  sum  oi  one  thousand  one  hun- 
td  dollars,  and  the  ahariff  requested  Elstner,,  tc  wjjte  a 
;eipt  for  tlie  full  amount  on  the  'tKejmedy  and.  Nash  ex- 
itiojis."    -The  writing  15,88, foUo^^s:      ,  ,,     ....   :    ,, 

-I  have  this  fifteeirthday  of  Juoe>.  18(80,  by  the/order  «f 
lomas  Nash  and  Mary  A.  Kennedy,  given  the  possession 

the  wood  at  the  ranch  known  as  John  Maldoon's  wood 
ichto  Freeman  McOomber,  and  they,  the  said  Kennedy 
i  Nash,  transferring  their  bid  and  all  rights  thereto,  and 
■ecting  me  B8  above  to  do.  i  Ilotb  Hill,  Sheriff. 

"Per  M.  K.  Elstner,  Deputy  Sheriff." 
"Eeceived  June  16,  1880,  of  Freeman  McGomber,  fln  the 
3ve  wood,  one  thousand  one  hundred  doUara.  'The  nuih- 
-  of  cords  estimated  in  the  wood  in  question  above  is 
■en  hundred  and  seTenty-seten  Cftrde.  The  remainder  of 
iney  to  he  paid  to  me  as  soon  as  th^  correct  number  of 
•ds  is  ascertained.  Lloyh  Hill,  Sheriff. 

'  "Per  M.  R.  Elstnbh,  Depratj  Shetiff.'f 
Further  oil  Elstner  says :  "I  always  understood'  that  the 
iney  paid  by  McComber  was  piid  6n  thesfe  Naeh  atid 
innedy  executions,  dnd  I  so  ti^aled  it."  McOomber  paid 
11,  sheriff,  on  wood  sold  on  th^sft' executions,  two 'Ihon- 
id  and  nine  dollars  in  all;  and  it  ao  'appears  in  the  sheriff's 
nket  "whici  I  ■  bsi'e' before  nic^'-  -i    ■     ,:'  ■■■-■■ 
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The  teatinionj  of  Nash,  Kennedy,  and  McComber  i; 
to  the  effect  that  the  transaction  waa  a  transfer  of  1 
McComber  says:  "The  sheriff  and  the  parties  inten 
thought  it  would  save  expense  if  I  would  step  into  1 
shoes  and  take  their  bids,"  instead  of  having  the  prof 
resold  by  the  sheriff. 

Not  only  does  the  testimony  of  all  the  witnesses  abon 
transaction  to  have  been  intended  as  a  transfer  of  bids, 
the  parties  so  treated  it.  If  the  sheriff  had  considered 
transaction  a  sale  he  would  naturally  have  credited  tht 
ecutions  with  the  bids  made  by  the  plaintiffs;  but  in,' 
of  this,  he  credited  the  executions  with  the  payments  r 
by  McComber,  and  so  made  the  entry  in  his  docket. 

Until  the  agreement  between  McComber  and  the  p 
tiffs  was  reached  the  sheriff  was  constantly  and  eani' 
urging  a  transfer  of  the  bids  to  some  person  with  fund 
the  end  that  by  such  an  arrangement  money  would  be 
into  hia  hands,  to  be  by  him  applied  to  the  settleinei 
the  liena,  fees,  and  costs.  With  this  end  in  view  be 
urally  would  not  have  permitted  any  sale  and  driver 
tile  property  by  the  plaintiffs,  for  such  a  proceeding  n 
have  defeated  laia  purpose  to  raise  money  for  the  payi 
of  the  liens.  It  is  improbable  that  he  would  have  sui 
dered  the  possession  of  property  sold  under  execution, 
which  he  had  received  no  money,  and  the  proct^ds  of  w 
sale  were  subject  to  the  payment  of  these  claims. 

Every  act  of  the  sheriff  is  inconsistent  with  respondi 
theory.  He  received  the  money  paid  in  by  McCoi 
officially,  and  applied  it  in  part  to  the  payment  of  the  1 
liena  against  the  property.  If  he  had  received  this  ni 
unofficially  and  ae  plaintiffs'  agent,  he  would  not  hav 
treated  it. 

The  writing  heretofore  mentioned  as  having  been  dr 
by  Mr,  Elstner,  at  the  instance  of  McComber,  is  as  folli 
"Lloyd  Hill,  sheriff:  I  have,  this  fifteenth  day  of  J 
1880,  sold  and  transferred  all  our.  right,  title,  and  intere 
the  wood  purchased  of  you  at  sheriff's  sale  by  me  on 
twelfth  day  of  June,  1880,  at  the  ranch  on  the  road  lea 
from  Carson  City  to  Late  Bigler,  and  said  ranch  is  kn 
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B  the  ranch  of  John  MuUoon,  tQ  Freemm.  M«C)oin))erj 
'bo  will  paj  for  Hn  same ;  and  the  posseBeion  of  the  wood 
pou  our  bid  is  hereby  ordered  tp  be  given  to  tbe  said 
'reenian  McCon^r.  .  Thomas  N*sm 

"Witneas:  K  E.  Ebrod." 

Tbe  same- notice  mutatie  mutandis 'K&a  ^vea.  in  the  Ken-: 
edy  case. 

These  inBtrumenta  simply  recite  that  the  rigbtj  title,  and 
)t«rest  of  tbe  judgment  creditoirB  h^d  been  aold  aott  tl^ans- 
;iTed.  Their  "rigbb,  titJe,  and  ioteraat"  w&s  nothing  more 
lan  an  accepted  bid.  Neither  was  tbA  o,wiiar  of  the  wood, 
or  could  become  such  until  the  payment. gf  his  bid  tq  tl» 
lerifi,  nor  does  tbe  writing  purport  to  recite  that  the  wood 
self  had  been  sold.  The  remaining  pQitipn  of  the  docu- 
lent  is  somewhat  amUgnjous,  but  we  think  it  makes  the  de- 
Tery  of  the  wood  subject  to  the  payment  of  the  bids  to  the 
lerifE.  This  ia  the  construction  it  should  bft^e  received  ifl 
le  li^t  df  tkei  ocal  .testimony,  aad  thiq  is  tbe  oonstruetion 
le  ehenS  pliaiied  .npon  it  in  acting  thereiiodei;.  Having  ao 
eatedit  he  can  not  now  be  allowed  to.  justify  hia.delin- 
iiency  npon  the  ground  that;  it  Waa  :an  unconditional  orden. 

It  is  alao  urged  in  support  of  the  ruling  of  the  court  that 
f  tbe  trro  tfaoneand  and  niofi  doUars  .paiij  by  McComber, 
ine  htmdred  and  nine  doUa^rs  came  into  the  bands  of  the 
leriff  after  tbe  return  day  of  the  execution,  antj.  that  at 
last  for  this  last  named,  sum  the  biqndsn^n  can  not.  be 
jlden. 

Upon  this  point  the  general  doctrine  is  Invoked,-  that  the 
ireties  upon  the  official  bond  of  a  sheriff  are  not  liable  for 
oney  paid  to  him  upoU  an  execution  after  the  day  upon 
hich  it  should  have  been  returned.  The  reason  of  tbis 
3Gtrine  is. said  to  be  that  since  the  sheriff  has  received  the 
on^  unofficially  he  must  be  proceeded  against  as  any 
ikeiT  individuid  who  has  received  money  for  the  use  of 
lotfaer. 

But  whilst  it  has  been  held  that  sheriff  eo  nominie  is 
able  for  moneys  collected  by  him  during  the  existence  of 
le  -writ  only,  it  is  settled  law  that  he  and  his  sureties  :are 
largeabla  with  moneys, collected  from  thp  sale  qf  property 


Nash  'v.  Moldoon.  [Sup. 


Oflnlon  o(  tbe  Court — Belknati.  Jl- 


ievied  upon  befoi-e  the  return  day  b£  the  "writ,  notwitlial 
iiig  ititermediate  the  Iftvy  and  'sale  or  pavment  o£  the  m 
the  writ  may  liave  become  ftinctus  afficiiK'         '        • 

In  Evans  et  ah  v.  The  Governor,  18  Ala.  66S,  the  c 
said:  "It  is  well  settled  that  i£  a  sheriff,  levy  on  pers 
property,  while  the  execution  is  in  full  force^  he  may 
ceed  and  sell  it  after  the  return  day  o£  said  writ.  Hi 
quires  by  his  levy  a  speeial  property  in  it,  of  which  1 
authorized  bylaw  to  diTest  himself  by  sale.  *  ♦  ♦  ] 
ing  the  right  to  sell  the  property,  it  would  be  absurd  to 
he  had  no  right  to  receive  the  money.  *  *  *  But 
the  levy,  it  is  very  oletir  the  plaintiff  had  no  right  to  re( 
the  money  after  theretnm  day  o£  the  execution,  and 
sureties  lii  such  case  would-  not  be  chargeable  for  it."  ( R 
et  al  V,  Johnson,  5  Litt,,  Ky.,  20;  Dennis  v.  Chapman 
Ala.  2i) ;  Bede  v.  Commonweallh,  1  Watts,  183 ;  Hamilh 
Ward.  4  Tex.  356.)  .       ■ 

The  cord-wood  having  been  levied  \v^(m  and  sold  pric 
the  return  day  of  the  execution,  the  respondents  are  li 
for  the  money  collected,  upon  the  authorities  cit#d,  and 
doctrine  invoked  in  their  behalf  is  Inapplicable  to  the  i 
of  this  case.  No  return  Waa  made  by  the  sheriff  of  the 
eeutions  upon  whieh  the  money  was  ooikoted.  'It  is 
tended  that  tlie  penalties  provided  by  the  statute  are  re 
erablc  only  when  the  sheriff  by  bis  return  admits  the  co 
tion  of  the  money  and  refuses  to  pay  'it  over.-  To  bus 
this  view  the  following  authorities  are  cited:  Egery  v, 
chanan,  5  Cal.  53;  Johnson-v.  Oorham,  6  Id.  195;  Wilso 
Broder,  10  Id.  486:-  .■.■■.■■. 
"  The  case  of  WiJson  vy  Broder  has  no  bearing  upon 
point.  In  the  other  cases  language  supporting  responde 
view  is  employed,  but  an  examination  of  these  cases  ' 
show  that  the  point  in  question  was  in  nowise  involved 
the  decision  of  either  o£  them,'  In  Egery  v.  Biir:hanan 
writ  had  been  returned  by  the  officer,  and  the  decision  tun 
upon  the  question  whether  his  return  waa  traversable  ii 
proceeding  by  motion  under  the  statute. 

The  report  of  the  case  ■  of  Johnson  v.  Oorham  does 
state  whether  a  return  to  the  execution  was' made,  but 
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lotion  was  defended  fipon  the  igrouhil' ■  tlat  tb6  sheriff  waa 
:nable  to  detetiiiiiie  the  conflicting  bltiiiris' to'the' {)roce^ 
f  the  sale,  and  he,  thertfore,  "aslced  the  advice  of  the  court 
pon  the  subject.   '       "  ■    ■■  .    ■  ■  /. 

J^o  redfeon  has  been  given,  affdWetfeink  itmay  cOtafidently 
e  said  none  exists,  for  requiting  the  returrt  of  the  officet 
dinittiTig  the  reeeiptof  thtimbney  i  coiidiUon  fjreeedent  to 
he  iristitntion  of  "proceedings  of  this 'aktlii^,  Thc'snggea- 
ion  is  pertinently  answered  by  'coimsel  for'  appellants, 
11  saying:  "Such  a  eonstttiction  does' vibleiiee  to  the  plain 
?tter  of  the  statute,  and  simply  enables  a  eorfilpt  officer  to 
rnbezzle  moneys  or  to  refuse  to  pay  thern'over  upon  re- 
uest,  and  to  escape  all  penalty  ty  sirriplj  supplementing 
ne  offense  by  another,  of  failing,  a^  in  this  case,  to  make 
ny  return."  ''-.'■' 

The  evidence  adduced  at  the  hearing  established  the  re- . 
eipt  of  the  money  hy  the  sheriff  quite  as  satisfactorily  as 

return  to  the  execution  could  have  done.  Having  reached 
\iQ  conclusion  that  the  several  positions  taken  in  support 
f  the  riding  of  the  district  court  are  untenable  and  that 
tie  ,jud^^t  must  be  reversed, ,  it;  remai^  to  JQtjuirp 
.-hethcr  the  record  discloses,  errpp,  as  to  defendants  Kttz- 
leyer,  Circe,  and  Eosser.  These  defendants,  who  were 
ureties  upon  the  sheriff's  bynd-g,  wer^  releagpd  therefroni 
u  ring  the  month  of  jUarefa,  1S80,  aad  ibefore  the  issuance 
f  the  execution  under  which  the'two  thousand  and  nine 
ollars  w(?re  (;oEected,,  ,   .  ,,    .     ; 

WhiUt  tiiffj"  were  sureties  only  five  buodied  and  twenty- 
jven  dollars  were  eollecred,  and  of  this  amount  four 
undred  flJid  thi^y-niuc  doUafa  aad,  fifteen,  ceafs  were  aq- 
auzkted  fc^,  leaving  a  balnnoe  uaaaeounted  f«r  of  eighty- 
^veH  dollars  and  eiphty-eight  cents,  ai  appea^a  from  the 
^atioiony  ill  chief  of  !Mr.  FJ.stucr,  thn'i3eputy„slieriff.,.  But 
le.sum  of  four  hntulred  and  thirty-oine  doIlarB  and  fifteen 
(pnts  does  not  embrnw  all  of  the  eharges  whieh  the  sheriff 
raa  entitled  to  deduct  from  the,  total  amount  collected.  It 
ras  Bubieqwently  proven  that  the  fees,  cammiRsions,  ex- 
enses,  etc.,  of  the  shei-iff  in  these  eases,  excliisive  of  the  four 
nndred  and  thirty-nine  dollars  and  fifteen  cents,  amounted 


Eldeb  V,  Wii^iAMs.  [Sup 


to  the  gum  of  four  hundred  and  twelve  dollars  and  fift; 
cents,  aod  of  this  sum  it  was  not  shown  how  much  wu 
■curred  whilst  the  defendanta  last  aamed  were  holdeu 
the  bond.  Xott  constat  that  eighty-seven  dollars  and  ei 
five  cents  of  these  costs  were  not  incurred  prior  to  tbt 
charge  of  these  three  defendants  as  sureties.  At  all  e\ 
as  the  sum  of  four  hundred  and  twelve  dollars  and 
five  cents  could  have. been  deducted  from  the  amouiil 
lected  by  the  sheriff,  appellants  should  have  affirmat 
8ho\v-u  the  amount  chargeable  whilst  the  defendaats  n\ 
were  sureties. 

Having  failed  to  show  this  fact,  we  can  not  say  tha 
court  erred  in  rendering  judgment  in  their  favor. 

It  is  ordcjed  that  the  judgment  be  reversed  as  to  t 
the  defendants,  except  Kitzmeyer,  Circe,  and  Rosser, 
tJiat,  as  to  these  defendants,  the  judgment  be  affirmed. 


GEORGE     S.     ELDER,     Respondent,  v.     J.    T.   1 
LIAMS,  AprELLAjjT. 

Pkopkhtt  Bxeupt  from  Execution — TbAuStEk.— The  court  Inst 
tAe  Jatj  Oiat,  "To  ba  ■  teamittr.  wltbln  tbe  acaDlns  of  tbc  law  i 
tba  statute  concernlDg  exemptlCDi,  a  man  need  not  necesearll;  dri 
team.     Id  tbe  sense  o(  tli«  stalute  ODe  Is  a  tvamsler  who  li>  eD^'ei^ 

binlueaa  «(  baollDC  freight  lor  othsr  partlea  for  a  coualdcratloB.  by 

he  babltuaU;  ■upiK'Tti  blmaelt  and  family — If  he  has  oae:"     Bel> 

IDBM— Selection  of  Phopehti— Tbe  court  Instracted  the  Jury  tbBt, 
tesmaler  owna  more  tban  oae  teuD,  that  la.  If  he  owna  more  tha 
borKes  or  mkiles.  and  (b«lr  Deceaaary  haroesa  and  equipments,  and 

desl^Bte  two  animal!  and  their  bameas,  etc..  and  one  wagOD.  iuiln> 
uae  therewith,  or  with  two  inlmols,  as  hia  eiempt  propertj.  and 
■o  selected  and  pointed  oat.  tbe  law  will  recognise  aitd  prolefl  th. 
his  eipinpl  propertj.  provided  tbey.were  actuallj  In  use  bjr  luct 
ster  In  bis  business  of  t'smlni;,  by  which  he  earned  his  llrtng  i 
time  of  Ibe  lev;  by  an  officer ;  and  such  Mlectlon  mar  be  made  wl 
regard  to  the  value  or  quality  o(  the  property  selected ;"    Held,  cot 
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;LBNT      CONCBILHSHC     OF     OTHBB      PBOPnTI — NOT     DSPVITATIOV     CV 

larrs  ctibHR'  BlxAuKioir  Liwa.— 11.  pl&lattff  fNnduleiitlj  cancealod 
icr  prepert;  ud  retuHd  tf  ■oip'eofUr  (be  umein  aicputlan,  aqual  In 
ount  to  tlM  fBli]«  of  U»  propertj  claimed  u  exempt,  that  fact  flofli 
:  deprive  him  ot  an  otheiwlae  yalld  clflm  ^t  exemptloo. 

PEAL  from  the  Biatrict  Court  of' the  Second  Judicial 
ct^  Ormsby  Couilfy. 

;  facta  are  stated  in  the  opinion.  ■ 

.\f."C?a4'«',  f*>r  AppelUiit.'  ■"■  ■■  ■■  ■'■  ■     '' 

rhe  flt^tutQ ,  e^eiiiptjngj  "two  hoii^s  an^  a' wagop," 
3  APf  o^.g^neeal  ^d  universal,  but  special  and  limited 
ptioft.;  it  (does  .pot  afipl/  to  aJJ  persons^  but  to  team- 
3fllj;  n9t,,wen-_to  all -teamsters,, iHit  to,sucli  tea^ister 
IS  iiabitually' earns  his  living  by  iising  a  team,     (1 

.L.j2S2,K«,,(i,i,,  .  ,.'';„;":  .  Vt  ;i  ' 

No  j^rsop  J8  a  teamster  within  the  sense  of, the  law 
pea  pcit!  i^ii^Bt,  iabituallj  thrive  a'  team!;  and"  BecOnd, 
i%j^  , a.  team  .habitually  earn  a  livlngj''  (Briisie  j. 
h.  3f'(Jal/3fi6j.^ercromfc^"y.  i'Zderaon,  9\Al"a.  9?5; 
!   V.  McCaiday,  iFa.   St. '4'72.)'     By  "teamater"   la 

not  one  who  can  drite.or  ,b^.dr,iyeI^.);>)i^  T«ho  ;does 
a  te^,    (AVebater'a  Diet.  1358;  2  Bouv.  Law  p,ict 

.l^be;e^eniptiop  lies  in  lavbr  of  th^  individual  and 
as,  no>f  the  individual  alone,  or  the  business  alone. 

Tbe  $t^tute  does  ,iiot  generally  or  in  all  cases  exenlpi 
1  to  a  teai^ster  but  exempts'  tbe  team  by  the  use  of 

the  teamster  habitually  eprns  liis  living.  {Corp 
!iuo,U.  27Iowa,37p.j"       ■      ^'^    ■-■■■       ■  ■   ■      ■ 

It  i^  not  two  horses  and  aTvagon  generally  which  the 
empts,  but  the  particular  two  hqrses  and  ^agOn'.uscd 
I  teanjster  in  teaming,  and  by  ibe  use  of  wliich  in 
ig  the  teamster  habitually  earns  hfe  liviug.  (Corp  v. 
^d,  ,2T  iowa,  379,  381.)     The  property  mustbe  suit- 

{Atnet  y.  Martin.  6  Wiic  361;  Faiiera  v.  Gld^,  22 
24';  iSmifA  V.  Gi'fifcs,  6  Gray,  29&.) 
Oi^e  who  fiaudulently  conceats  or  refuses  to  ^nrr^ndet 
Qperty  can.  not  claim  the  benefit  of  the '  eixemption 
'■Sef  'riiJ^i-zt:'  ■■■''  ■:■■  ■■■  ■■■.'"■■■    ■■  ■'■'•:■  .,;  ■  ..:■„  '-■  - 
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law.     {Strouae's  Ex'r  v.  Becker,  38  Pa.  St.  190;  En 
Smith,  51  Id.  90;  21  "Wend.  68.) 

Trenmor  Coffin,  for  Respondent. 

I.  A  fraudulent  cooeealment  of  property  siibjeol 
cution  is  not  in  prejudice  of  an  otherwise  valid  dai 
emption.  (Thomp.  on  Homesteads  and  Ex.,  sees,  i 
Smjthe  on  Homesteads  and  Ex.,  sec.  432,  et  seq,;  0 
V.  Segar,  25  Mich.  376.) 

II.  The  instructions  given  by  the  court  are  acco 
sound  reason  and  are  supported  by  all  the  aut 
(Seamon  v.  Luce,  23  Barb.  240;  Lockwood  v.  Youn< 
Barb.  505 ;  Finnin  v.  Malloy,  33  N.  T.  390 ;  Bo 
O'Neal.  22  Cal.  504;  Brusie  v.  Griffith,  34  Cal.  302; 
on  Homesteads  and  Ex.,  sees.  773,  774 ;  Smythe  01 
steads  and  Ex.,  sec  578.) 

III.  The  statute  concerning  exemptions  must 
strued  liberally  and  so  as  to  give  effect  to  its  spirit 
tention  in  all  cases.  (Beavan  v,  Seyden,  13  Ion 
Rogers  v.  Fergtison,  32  Tex,  534;  Oilman  v.  Ti 
7  Wise.  337;  StewaH  v.  Brown,  37  N.  Y.  351.) 

By  the  Court,  Leonard,  C.  J. ! 

This  action  is  to  recover  a  wagon  and  two  horso: 
defendant,  as  sheriff,  seized  under  various  writs  o1 
mcnt  and  execution  against  the  property  of  plain! 
which  the  latter  claims  as  exempt  from  levy  and  sa 
execution,  for  the  reason  that  he  is  a  teamster,  anc 
use  of  which  be  habitually  earns  his  living. 

Respondent  recovered  judgment,  and  appellant 
for  a  new  trial,  on  the  grounds  of  errors  in  law  oi 
,at  the  trial,  excepted  to  by  the  defendant,  and  inau 
of  the  evidence  to  justify  the  verdict.  Thia  appeal 
from  the  judgment  and  from  the  order  denying  a  ne 
Setion  1282  of  the  compiled  laws  provides  as  : 
"The  following  property  shajl  be  exempt  from  ex 
except  as  herein  otherwise  specially  provided:  * 
Sisth^v-TwQ  oxen,  jtwo  torses,  or  two  mules  and  tli' 
ness,  and  one  cart  or  wagon,  by  the  u^  b|  ^hic})  a  c 
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OplDloD  af  tM  OM«t>-£i«oitard,  a  I. 

BteTj    pedlier,;' iteamster-  OP  :  oAot    iaborer    habitually 

i  hie  liring/'    ( 

lUDsel  for  appetlant'CUiDiB -tbat  th«  Terdictiuadijndg- 

aod  the  order;  d»iiytiig'  a  nW  trial  are  erroii«oua  for 
'ollowibg  TeisenB:;:  '         .      '      ' 

.  FJaindff  wias  Ttot-ateankst^'  and,  therefore,  not  en- 
[  to  the  eaemption."-'!  '-'   i-:!"'    ■■^  • 

I.Flaintiffidid'npt '^ahituallj' earn  h»  living  by  use 
e  horses  and  wagon  in  question.  '     - 

IL  The  wi^;on  is  not  a'tiro-bnse  wagon,  or  such  ale  is 
:in[^ted  by  the .  atatBite ;  nor  ii  it  adapted  to  the  use 
h  the  statute  contemplates. 

V.  PlaihtifFi  fiaudulendy  <!oucea1ed  his  properlJy   and 
ted  to  silrreadeii  the  same  ib  execution." 
.la  the  atatuborjr  sense,  is  plaintiff  a  teamsterl 

is  said  1  that  be  is  not,  because  he  did  'n^i  habiiualli/ 
t  8  t^am,  aatd'  because'  he  did:  not  eatin  bis  living  hj 
inaUy  driving  a  tSami 

leconri  (instriioted  itlie  jury  that;  "To  be  a  teamster, 
in  the  meaDingtif  the-  law  and  of  the  statute  eoncem- 
neanptiona,  aimw  Heed  liot  neoeaearit)'' drive  his  team, 
le  senae  of  the  tttatute'  one  la  a  teainster  who  is  engaged 

his  own  teomor  tterns  in,  the  biisiness  of  teaming; 
ia  to  say,  in.  the  huaineas  of  hauling  freight  tot  Other 
ee  for  a  ooDsid«raition,  by  which  he  habitually  supports 
elf  and  family — if  hehasi  orie."  We  think  the  rnstruo- 
is-oorrect.  IiL.eomaieiiiii^  npdn  thia  inetmction  the 
1  said;  "Obc  ineed'cot^beld  the  reins  and  guide  the 
;  tDjba^  teamaterj'  lOoe iwbo  ifiake^  hie  living  by  t^atn- 
giving  his  personal  attention  to  it,  is  a  teamster.  To 
othetndse  js>  to  ^say  that  R' biieceBsfdl  teamster  is  ttot'en- 
I  ,t»  imreat  htB.^ins  and' i^surplUs  ettruing^  in  that 
lega  with  whidi  hedd'btet  aieq^ainted,  and  thus  increase 
facilities,  "without  loaing  the  p?MectM>n  otherwise  given 
riginar'plafat/.'f   ■■'!  -    ■  '  --'■■<'•  •>'■''   ■'    '■■  '■    ■, '    "'■   ■ 

Brwie  vi  Qriffith,  Qi  ■C»\.  306,  the  conrt' eaid :  "!& 
aou!fl|kie«h  ateaiUstet'  is  one  vho  drives  a'teata,  but  iti 
lenaaditiielHtatute'itviMtyiODe  whotbives  a  team  is  not 
warily  a  teamster ;  nor  is  he  necessarily  not  a  teamster. 
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UoJeas  :be  dmes  >  ttoiOr  continvaUj. :  rln.  ithe  senBe  a 
statute  one  is  a  teamster  who  is  engaged  with  his  own 
07  tcaias  in  th«  businesabf  tfiuAin^tHtbAbisto  say,  i 
business  of  hauling  ifrei^t  foxKitiKi!  pairties  £or:a  c 
eration,  by  which  be  habitually  Bupp(»ts  bunaelf  utd 
^,  ii  he  has  one.  Wbile-he/nefldnDt^  perhaps,  dri' 
team  in  person,  jet  he  mmt  be  peisonally  -euga^  i 
business  babituaUy,  and  fbtithe  ^uiposB  of  nuaking  a 
by  that  buainesB."  ;m:-.i.j.  \\\  .h-m-v/  !    ■.-.  ■■■ 

Ihfl  .'Court's  d0finitioii<  o£>;ai  teitnstei<  iwae  -oottreCi 
according  to  that,  under'theitestiammy,  |daiHCi£F  vas  a 
ster.  .■■  , -J, !■•■■.  ■■.■.. '    '■■  ■  :: 

,.  ^.  Jl'd  plaintiff [hatHtuaUytartl  lus.livii]gi<b]r  the  i 
the  property  in  question }.  lit  wu-apeBt-Inf  <a-:lar^  n 
-of  horses,  baniieBsea,.anl  vfigoixft  wluchhs  bad  for  i 
time  used  in  tdaming,  as  a  tebnMter^  land  by  vhich  he 
his  liviqg  and  ,tbat  of  hifc  famjij.  <Thd  dswt  instxruoti 
jury  that,  "If  a  teamster  owns  marenthan -fins  team,  t 
if  be  ovfn^  more  |tha]>,b«io  i^^ffsesJorlanolee^.^Bnii  .their 
^ary  harness, and,  eqqipinenta^iftndimore'.tiiaii.Qne.iWai 
i^Aw  right'AQd  privilege,ua4«r!,th«  Wiit«aelfiet.pad 
l^ate.  two,|an^a]a,And.|tlteitt  hw:neMi..eta,,{iafad:>«a»  i 
milqi>U.:fo^.  use;therfewith,nir.wiitfc  two lanimahi'ias  1 
«qipt  prppeorty,  an<^  vbdnfso-wJbeted  afadi' pointed '^'oi: 
law  will  recogniEe  ;aad  protect/Ohemias  his-eK^nptpre 
provided,. they  Were/ftctWaUy  iaMlisall^  smthitttmatec 
bneifleSB  of  tenniiBg,  by  .wbiob  be  saxned  hialniz^- 
time  ot.ihi ievjihy  &o.o^bvt;^a»d\B\ifih  <slectiili  h 
made  without  regt^d  >b>  .tb«  ^t-aloetoi  qnaiit^  of  Cha'pr 
selecteid."    .  .■  .■'  ■    '   ■■■■  <  ■  .   -  ■• 

That  instruction  in: abBolittQiy .without' iaiilt^  andnti 
and  th^  third  iostruet^n  given  for  ^ainldff^  tba  jiu? 
hare  found,  from  the  evidfinae,  dtbt  ha  witsi  a  teamater 
time  of  th«  levy,  and  that  .the  property  iti  question  \ 
actual  use  by  bim  in  the  business  by  '^hicb.  he  eami 
Uying.  The- testimony  is  aitipleto  sustain  the  vcardict 
this  ppint.  It  waa  just  as  necessary  that  p^inbtfiehoi 
allowed  two  horia^ .wi,th'  their, hamesayiBDdc^ei'wago 
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;  support  of  his  l^ainily,'  aa  it  ifroulii  have  bfeeii  if  &e  had 
-aeS  only  the  e,xcliipt' prbperEy.'  ' ' 

The  statute  c's4r^'pts' atl  tfe^  farrning  utensils  6t  iraple 
'nts  of  hdsbaiidrj'  of 'th'fejudgtiient- debtor,  but  only  tu-0 
rsea  or  two  oxeii'br'/wff mtiles'and  their  haiiiess,  and  two 
ivs  and  one  ca!rt  of  ^bgtin,  regardless  of  tbe  number  of 
rses,  oxen,  etci,  that  hti'  hiay  ha^e.  '  So  it'  exempte'  two 
za,  two  horses^  o'r  'tWr^iles,  and  their  hartiess',  and  one 
rt  or  wagon,  which'  lie  habitually'  uses  in  tefliiiing,  if  by 
it  business'  he  eifh^  his  Ifving,  regai'dlc'ss  of  the  number 
it  he  may  have  in  'use.  He  may  select  any  of  the  horsbs 
used  and'ahy  WSgon  that  ig  giiitable  for  usfi  with'thcm  iA 
:  business-       '     '  '.,:.■ 

3.  Was  the  wagon  ifa  question 'such  as  is  coiitempl'ated  by 
i  statute  t  Under  the  oourt'ii  inatriictionS,  the  jury  mnst 
re  found  that  it  was. .  ^Hiey  were  told  that  the  wagon  must 
eiiitable  for  lise'*itli  the  ttto  animals  selected.  'If  We 
nit  tliat  there  was  ho  Conflict  of  teetihiony,  that  the  wagon 
lid  not,  for  the  re^s^iis  given,  be  profitably  employed  with 

t«'o  horses  in  teaniing  between  Carson  and  Sodie,  still, 
or  nearly  all  of  the  witnesses  who  testified  ttpon  the  point; 
ted  that  it  could  ^  so  used  in  and  around  -C&rson;  and 
t  by  its  use,  with  the  two  horses,  plaintiff  could  moke  a 
ng  by  teaming.  \^e  think  there  is  ample  testimony  to 
tain  the  verdict  upon  this  point.  '  ; 
I,  Defendant  alleged  in  his  answer  that,  at  the  time  he 
ted  on  the  property  in  question,  plaintiff  owned  and  had, 
i  now  owns  and  has,  in  his  possession  and  control  other 
perty  subject  to  attachment  'and  execution,  which  he 
mgfuHy  and  fraudulently  filled  and  fails  to  produce  in 
1  of  the  property  in  dispute;  thdt  doHng  all  the  times 
itioned  in  his' complaint,  plaintiff  has  fraiidtiTently  con- 
led  and  retain^,  and  still'  conceals  and  retains,  wrWig- 
ly  and  fraudulently,  a  larg?  amo'unf  of  property  subject 
ittachment  aiid  execution,'  for  the  purpose  of  hindering, 
lying,  and  defrauding  tono  fide  creditors;  and  that  de^ 
dant  knew  of  said  fraudulent  coiidiict  wheh  plaintiff  de- 
adeci  'the  'property  in  question,'  and  -^fheri'he  levied'  ujjon 

This  portiotf  of  fhe'aiiSpA/er'Was  d^hiuiT^'li  l»y  jplaro- 
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ti£E,  and  t!ie  demurrer  wa?  e-uatained  oo  the  grounds, 
that  the  attempted  allegations  of  fraud  were  entirely  in 
cient,  for  the  reason  that  there  were  no  allegations  of 
and  that  no  deacription  of  property  bo  concealed  wat 
tempted ;  and  Recond,  that  a  fraudulent  concealment  of  ] 
ei"ty  subject  to  execution  is  not  in  prejudice  of  an  other 
valid  claim  of  exemption.  At  the,  trial  defendant  offert 
prove  that,  st^ortly  before  his  failure,  plaintiff  gave  to  a  { 
la  Bodie  hia  promissory  .note  foi  several  thousand  do] 
in  excess  of  what  he  owed,  for  the  purpose  of  defrau 
his  creditors;  and  that  for  the  same  purpose,  shortly  : 
his  failure,  he  sold  about  four  thousand  dollars'  wort 
hay,  his  own  property,  in  this  state;  took  the  money 
ized  from  the  sale  to  Bodie,  California,  buried  it  in 
ground,  and  never  delivered  up  any  part  of  it  to  his  credi 
Objection  to  tjiis  testimony  was  sustained  6n  the  groun 
incompetency  and  immateriality.  ■ ,  I^  it  is  true  that  a  f i 
ulent  concealment  of  property  subject  tq  execution, 
not  prejudice,  an  otherwise  valid  claim  of  exemption, 
the  court  did  not  err  in  sustaining  the  demurrer,  regar 
of  the  question  of  the  sufficiency  or  msufBciency  of  del 
ant's  answer,  in  his  attempted  charge  o(  fraudijlent  con 
jneut,  and  if  the  demurrer  was  properly  suatained,  f 
was  no  error  in  refusing  to  permit  the  offered  proof,  be 
there  were  no  pleadings  upon  the  subject,  and  too,  bee 
such  evidence  would  have  been  immareria]. 

This  question  then  is  pre.sented:  Jf  plaintiff  fraudde 
concealed  property  and  refused  to  surrender  the  sanii 
execution,  equal  in  amount  to  the  value  of  propertv  ctai 
as  exempt,  does  that  fact  deprive  him  of  an  otherwise  t 
claini  of  exemption  i  The  authorities  are  somewhat  coni 
ing.  Those  holding  in  the  affirmative  are  cononed  mo 
to  the  courts  of  Pennsylvania;  while  the  opposite  view  is 
tained  by  the  courts  of  North  Carolina, '  Alabama,  Mi; 
sippi,  Missouri,  New  York,  Michigan,  and,  if  we  mistake 
Ohio. 

,  As  to  the  property  mentioned  in  the  statute  as  exen 
only  one  exception  is  atated, ,  and  that  ja  that  no  artiele 
apeoies  of  prqp^tiy  mentioned,  i;i  tlie  3*<rti<)^  ah^ll  be  eiei 
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It  GHecntioa  issued  upoij  a,  judgment  recovered, for  its 
:e,  or  upon  a  morJigage  thereon.  The  constitutiop  pro- 
B  that,  "the  privilege  of  the  debtor  to  enjoy  the  neces- 
•  comforts  of  life  ahall  be  recognized  by  wholesome  laws, 
npting  a  reaaonahle  amount  of  property  from  seizure  or 

for  pftymeot  of  aEy  debts  oc  liabilities  hereafter  con- 
ted."    (Const,  art  I,  sec.  14.)  .         . 
'he  statute  was  undoubtedly  passed  ii^  compliance,  with 
constitutional  requiremen,t     Sinqe  the  statute  declares 

the  plaintiff  is  entitled  to  hold  the  property  in  suit  as 
apt  from  execution,  except,  in  th^  one  caae  stated,  wha^ 
t  have  the  courts  to  engi;afC  upon. the  statute  another  ex- 
ion  ?  It  is  provided  that  gne  sewing-piachine  not  exceed- 
in  value  oue  hundred  and  fifty  dollars,  in  actual  use  by 
debtor,  or  his  faniily^  shall  be  exempt.  All  other  sew- 
msehinea  may  be  6f>ld.  He  is, allowed  to  retain  one  thnt 
t  actual  use,  beca,dse  it  is  tbe  policy  of  the. constitution 

taw,  end  the  interest  of  the  state,  t;bat  no  citizen  shall 
tripped  of  the  implements  necessary  to  enable  him  to 
y  the  necessary  comfortp  of  life  and  to  carry  on  his 
il  employment ;  and  that,  if  he.ba^  one,  his .  faipily 
I  not  be  made  paupers  or  beggary  in  consequence  of  the 
SB,  the  vices,  or  the  crimes  of  their  head-  {Moseley  v.' 
erson,  40  Miss.  54;  Wilcox  v.  Hawley  ei  al„  31  N.  T. 

is  true  that  in  New  York  and  llisaissippi  the  exemption 
granted  to  the  "head  of  a  family,"  while  our  statute 
I  the  exemption  in  most  instances  rcjardless  of  fanjily 
ions.  But  this  ditference,  we  think,  does  not  change 
'esult.  It  is'still  true,  under  our  statute,  as  was  said  in 
^ley  v.  Anderfon,  that  tJie  ei^entptii^Q  is  absolute  and  un- 
ified, and  its  effect  is  to  remove  tbe  property .  bcyon(} 
■each  of  legal  process^  exempt  ii^  the  one  case  mentioned, 
tools  and  im|^bmei|ta.  of  a  niechsjiio,  necessary, to  carj-v 
is  trade;  die  inatrumeutB  and  cheB:ts,  of  a'SUrgeon,  phy- 
n,  sQppeyor,  and  d«ntiat,  necessary  to  the  exercise  of 
■  profession;  the  libraries  of  an  attorney  and  minister; 
mplaments'  and  appliances  of  a  a;iii^er,  necessary  for  car- 
r  on  any  kind  of  mining  operations,  not  exceeding  nve 
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hundred  dollars  id  value,  and  two  horses,  males,  oi 
with  their  harnesa,  and  food  for  them  for  one  month. 
necessary  to  he  used  for  any  whim,  windlass,  derric 
pump,  or  hoisting  apparatus,  are  all  declared  absoluti 
empt,  except  upon  a  judgmeut  for  their  prioe.  In  tl 
of  a  miner,  the  horses,  etc,  and  their  food,  are  not  & 
except  when  the  former  are  necessary  to  bs  tued  in  i 
operations.  And  in  the  case  of  a  teamster,  the  two  ] 
their  liamess,  and  one  cart  or  wagon  mentioned,  ai 
exempt  unless  by  their  use  he  habitually  earns  his 
From  these  different  provisions,  we  think  the  legialatu 
not  intend  to  deprive  the  debtor  of  his  means  of  obt. 
a  livelihood  for  himself,  or  hig  family,  or  both. 

In  Megehe  v.  Draper,  21  Mo.  511,  the  defense  relied 
the  defendant  was  that,  at  the  time  of  the  levy,  the  pi 
had  other  property  not  specially  exempt  from  execution 
than  sufficient  in  value  to  pay  the  debt,  which  he  con 
from  the  officer,  bo  ae- to  keep  it  out  of  the  reach  of  tt 
cution.  Upon  the  plaintifFs  motion,  this  part  of  the  a 
waa  stricken  out,  and  the  defendant  excepted.  The 
said:  "The  only  matter  for  our  consideration  involv 
act  of  the  court  below  in  rejecting  the  evidence,  on  the 
and  in  striking  out  the  answer,  or  that  part  of  the  a 
setting  up  the  above  matters  in  defense.  If  the  court 
erly  struck  out  that  part  of  the  answer,  then  it  was  j 
also  to  reject  the  evidence  in  relation  to  the  same  s\. 
matter. 

This  court  is  of  opinion  that  the  matter  set  up  in  t! 
fendant's  answer  was  well  stricken  out;  It  affords  i 
fense  to  the  plaintiff's  action.  The  statutes  ifeservini 
exempting  certain  specific  property  from  execution  * 
to  a  certain  amount  in  value,  were  not  msde' alone  it 
benefit  of  the  debtor.  He  must  be  liie .  Head'  of  a  f  ( 
The  legislature  had  an  eye  to  the  family  of  the  debt 
his  household,  and  determined  ■  to  prevent' u  much  s 
ing  and  misery  from  entering  int-o  such  abodes  as 
could,  by  saving  to  them  the  small  allowimce  ment 
in  the  statutes.     These  statutes,  so  prodoctaw  of  go 
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classes;  T^^iah^  generally,  ,.af,jai)?jh;  peed  -prptection,  de- 
re  and  nieet  ■with.lihoffiilintflEpii^M'itiop  iroja.  die  qoitrHs.," 
!t  will  be.upticed -Ui«t.tlie J!ifia^ojjri./Btat<i^a  alfSo  Hmit 
mptionrto  "li^ads  of  familiee,''  fl^^,t'^^&t,fB.ct.}s  i:efeired 
bj  the  court,. as  evid^oce  t«  e^t«ifi,,^f^propo$^tion  that 

of  the  Qbjwts.  DjE'(|be  lftw.fwa«,?fo/pTotect  the  fpipi}y- 
d  M  it  is.,    BBt  i«.it  imy  jiroof  tbfti  piw  legislature  .did 

intend  tp  pTot««t  the  f^i^  crf.d^fejlj^r^.bepai;^  tie  atat- 

inaludos  Btng^e  ipervoQa  a^.  ^U  a^  ij;pse .  wit^  familieB  i 
;  latter  olasa  is  cer^iply  ioclud^)  ^pd  .eu  to;  tltetn,  rit  ^ 
reasonable  to  prt^iune,  under  tl^,3tatfute  as.;t,  is  written. 
t  one  of  tiiC:  obiects  flf  fliemptipn^iaa  .u^;  protect  Jieir 
lilies,  as  it  would  have  been,  if  pei*w>p  wiUijOUt  f  uni]i^ 

I  not .  been  ineUtdod.  aroopg,  ijie  l^ne^ci^ries.,  .But  in 
rbh  Carolina,  the  exeniptiqa  is  igeq^r^l^  ^  it  .13  jn.  lil|s 
.e.  The  (•pnstitirtion  of  ;that  istata  d^'^'ftiS  tb^t.  ,"Jh? 
sonal  pjroper^  of  any  reeidept  f>f  this  eta^e,  to  t^e  .yalue 
five  hundred  dollars,  to,  he.  rwlectfld.  hy  puch  xe^itjep*, 

II  he,  and  isienehy  [6wn^pt^,:ftpT8  ^e  fwdeic  BxfCJir 
1,  or  other  finftl'piiQcesB'pf  .any  conri,  .issued  for,:tJ»p  ,coJr 
,ion.  of  ^ny.deht/.'  itThdpe  ia  .alao  ^  ^CW*1  ^oi^s^itutjof^l 
vision  exempting  a  homestead  ipf.tlieiT^ue  of  ppe  t^ou- 
d  dollars,  o«ined  .and  pooflpied:  by  apj  , 'resident  flf^the 
se.  The  oase  of  Pwiil  v>  iBff^w-  fi8.  Jf.  C  29p,  ii^- 
red  the  qwflstion  of  perwnajl  propfiv^;  pxeflipjiion.,  ,  ;  ' , 
Che  caae  again  ^ftme ;  before  tbe  cpurt  wi  .peJiitiftiji^qf  ^ 
earing;  (TJJ^.,C.:^%il,^d  >i\9.V<m^iWf^-  "f  ^^i  per- 
al  property  exemption  can  not  he  reached  by  execution 
all,  for  as  to  that,  jiuder  the  constitution,  there  can  he 
creditor  and  no  forfeiture  by  any  attempt  to  make  a 
udulent  conveyance,     ,....■     ,■ 

'0«rjteT«(fl.^?a  JfliBgrtpen.fq  frapj^  V!t#iQiik^[frarqdV" 
t  conv^ftDf^  .vQid  fi^  ito  lOce'^to^^md.PP''' '^"'^'^  ''^ 
iking  run  in  the  same  direction,  so  that  it  is  difficult  to 
lize  that  another  and '  a  new  ri^  has  ^baea  'CDtorpo«ed 
ween  the  credltpr  and  (jfelytor*  which  sedires  certain  of 
property,. evoi  from  hifl.,i(wn  £r^l^  .UfiiQtt  .creditiarik'' 
Lnd  in  Crummen  v.  Bennet,  68  N.  0.,  495,  this  language 
laedf    ''A.  makes  ^  conveyaiice  ,of  his  land  to  B.,  wliicfa 
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conveyance  is  fra«dul«(t  lind  void  aa  to  the  creditors 
A  creditor  takes  jiidgrtietit  and  iseues  execution,  treatii 
conveyance  of  B.  aa  void ;  can  the  homestead  of  A.  be 
The  creditor  treats  the  conveyance  to  B.  as  void  and 
effect.  Take  that  to  be  sd ;  how  can  the  creditor  ha\ 
moTe  right  against  A:  than  he  woald  have  had  if  the  ct 
ttnce  had  not  beeh  mfede!"  We  can  ■  see  no  ground  t( 
port  the  position  that  an  attempt  to  commit  a  fraiif 
forfeiture  of  the  debtor's  homestead ;  there  is  no  prn 
of  the  kind  either  in  the  c6nstitution  or  the  statutes. 
only  legal  consequence  of  ft  deed  with  an  intent  to  df 
creditors  is,  that  althoil^  valid  as  between  the  part 
is  void  aS  to  creditors.  '  i  ■■  ■  r  ■    ■■  ■■ 

''  "In  this  case,  the  fraud  did  ttot  consist  in  conveyii 
hoihestead ;  for  the  creditor  could  not  have  reached  il 
hifi  execution,  had  the  debtor  retaint'd  his  homp?tf:iL 
the  fraud  was  Iti  conveying  the  other  part  of  the  laud. 
the  creditor'  cfln  reach  by  his  exeehtion.  As  to  the  bom 
he' has  no  cohcem;  that' matttr  will  rest  between  the  fi 
lent  donor  and  donee."'  (S*e,  'also;  O'Dofmell  v.  Sr^ 
[Mich.  Si e;  "Callaway  *.  Carpenter,  10  Ala.  508;  loc 
V.  ToMnt/ZoDe,  27  Barb.  508.)'  ■'  ■       '    -' 

'  Brdckct  V.  yPAmns;  31  Wend.  69,  cit«d  by  conn.' 
aiipellant,  has  Veil  overruled  by  Wiicbi  v.  Hawlcy,  31 
657.  AVe  d6  not  think  tha  court  erred  in  suetatnii 
demurrer  or  in  rejecting  the  offered  evidence. 

•  The  judgment  tod  order  appealed  froifa  are  affirmed, 
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WILLIAM  CAIN,  'A-D-ii%  ETdJ,  EEStONlmri-,  ».  JOI 
'  WILLIAMS,  Adiii'e,  ETC!.,' AppeLijAjtt. 

Tbe  peodencj  at  tn  >PP<bJ.  vbe^  tlic  appellate  wurt  bag  ot>  oib 
tban  to  aOrm,  revera*.  or  nodlfj  the  JudgmeiiC  appeiled  from,  t 
■naprad  tti*  operatloD'rtthe  Jadsmenr.'    Tbe^judtment  li  good  1 
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have  been  released  "without rpa^ing  ik^-pra  rata  share  o 
damages ;  and  to  permit  a  recovery  pr6  m**  in  favor  of 
who  have  paid  oiore  than  their  share  C|f  the  damages  ag 
those  released,  would  be  a  fraud  upon.  them.  ,  (Stor 
Promissory  Notes,  sees.  42S  and  427.)'  Tha  releases  i 
by  the  respondent  are  under  seal,  technical  releases ;  se 
leased  all  the  parties  to  the  undertaking,  unless  the  st 
applies.  (1  Comp.  L.  465;  Story  on  Pfomiaaory  Ji 
sec., 425;  Armstrong  v.  Haywood,  9  Cal.  184;  Qrigi 
Qrogan,  12  Id.  Z\1;,FT0nch  V.  Price,  34  Pick.  18;  ffaw 
v.  Wyman,  d  Mass.  138.)  A  covenant  mit  to  due  and  a 
nant  of  telease  are  different  in  effeotJ  {Brawn,  -v..  Will 
4  Wend.  860.)  ■    - 

TV.  The  law  of '  1866  colioemii^i  tlie  Uabilitiis  of 
debtors  (Cotnp.  L.  465)  does  ndt  apply  to  this  case^  Th 
bilities  of  the  parties 'are  not  stwh  <«s  the  lav  was  intend 
meet.  The  parties  to  th^  undertaking  have  fixed  theii 
«ral  liabilities,  in  simis  dijffer^g'ooe  fvom<tl)e  other, 
such  being  the  case,  how  could  any  release  be  made 
the  principal  of  number  tua  pi^^rit^  lih  Aa  actt  I 
sureties  have  chosen  to.  fij^,j^id  Ijuni^.  tl^ir  several  Ua' 
by  several.  contrticti'Ofuii,  ,t|1^9,,9op);]:AC|^  ,o^,  ee<;h,  Qr  all  ii] 
particular  be  diaregarfled, ,  and)  the  liftliUity,  of  each  t 
ranged  according  to  numl^r,!,a8,  pfovjd^d  by  statute 
oeming  joint  debtors?  ■      ■,.    ,..  „  ■  ,.,.  ,,, 

V.  The  respondent  shoijld  ,.flot,  Jffivp  .maintained 
action  pending  the  *ppeai  to  (Ijeflttp^ei^^  court  in  the 
of  Buckley  v.  Buckley.  (Sh^r})tan^,y^.,I)illetf,  3  Nev. 
Vfoodbury  v.  .B.ov>ii^n,  13  Cftl  ^?.40  jFor,  the  purpo 
showing  the  general  law  on  matters  of  apj)^.^  precedin 
'«naetment  of  atatyles  r^qu'cing  ft. sjiefii^l , supersede; 
'stay  execution  the  followiug, auShoritJes.^e  qited.  (C 
bell  T.  Howard,  5  Maas.  37*1 ;  Then^gsfi^  v.,  Thompson,  i 
!il69;  Atkine  v.  Wymfm,  45|  Me.  S^^j  pyhpts^v. .Dubi 
Cow.  495 ;  Post  v,  Neafie^  3  Cai.  2^ ;,  f^ai'e  v.  Butler,  3 
,449;  Levi  v,  £'arncfc,  15  I<^wa,  444;  Byrne  v..Pralker, 
An,  653;  Thomt<m  v,.Mahone.y,  24  Qal'sS^;  Penhatli 
Deans.  Z  Dall.  87,  118.;  ^^e^n  ^.  Turner,  13  Mass. 
Paine  v.  Cowdin,  17  ,Piek.,,142 jPo-uis  y.  Cotvdin,  2( 
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Froib  the  timeVof  .ttie  cb&iiMeitcepibiit'.  ^^f  tlus^actioa  d 
tothe  dhtry  of  jildgment-th©  cltfeof  B(*cifci*y  ▼.  Buekhij 
jwnding  upon  appeal  in  the  Bupretqe^oquttt .  I  No  undei 
ing  to  stay  execution  had  beon  filed.,     .(.■., 

Defendant  contends  ^hat  the  pendency  of  tte  appeal 
pended  the  operatioii'of 'thati'lidglhent/'and'  that  the  c 
erred'in  pemittirig 'it  <ci"b^'lii'aed''aS 'thti'b'aeiS'of  the  j 
ment  in  this  case.        ■■■  ■■■•■i  !>!■■  ■  .■  ■■■[  .1  .  ii ,  -  .■ 

The  effect,  of  an  ajipekl' uiidei-  atialogtlua' facts  wtistoi 
eredby  ihis'conrt  m  the  case'df  ^^geri  i'.'Hateh,  8'Nev. 
In  <Iecidiiig'the  qiiestibn'^e'-Win  adopt,  as  6Ut  J)redecef 
did  in  that  case,  the  laiiguag^'  einployfed  in  Bank  of  N 
Americ^v.'M^Kt^el^,  28  Ct/433'i  *'Iftfi«  'lippefkl  is  in 
natiirfe  of  a  jwrit  of  WrOr,'  atfd "ohlj  titWes  up'tte  cas 
the  court  of  appeals  as  an  appellate' court  for^thftcWrrec 
of  errovg  which  may  have  intervened' itt'lhetnal  of 
■case  in'the'cou'rt  belfiw^  ririd.'fHf  it^  ^jvt^iisii6ti  upon 
question  ^"W|lie'thet  the  jndgrtient ' 'flp'pealea'  fr6ni-  should 
affitTnedNevet'sed/oiJ  Wo^ified',  'aria'dhtft  ^Wirti'as  'Bto  o 
powers'  or'diities  ■thflii'"to'^ffii'oi,  ■>eVte1'sc;  W'lhMifT 
judgment,  or  remit  the  ease  to  the  inferior  tribunal 
it  may  conform  its  judgment  fo  -that*9f;)th9-'3j'pcllate 
1)linal,.  then  eiich ,  appeal  .  ;* .  *,,;*>  4?^? ;  "Qt  vacaie  or 
Pftodthe  judgment  appe^lefl  .frpmi  pin^  (i.^- removal  of 
case,  to  ,the- BppelJate,.cv)Art  ,wc^d^;^p  .fliore  bar  an  ac 
upoq,  the,  judgment;, t^n  the  pendency  of  .a  writ  of  e 
ateomm^n  Zaw,  .wb^m  ,that  was,  the;  proper  mode  of 
reeling  errors  which  may  have  occurred  in  .  the  inffi 
tribunal.  Tliat  such  an  action  would  not  be  bound 
the  pendency  of  such  a  proceeding  is  well  settled.  ' 
judgment  below  ia  only  voidable,  and  stands  good  n 
net  aside."  (See,  also,  Taylor  v.  Shew.  39  CaL  536;  5i 
V,  PUkin^ioTij  110  Eng.  Com,  Law,  11;  Freeman  on  Ju 
mente,  sec,  328.)  j. 

The  other  objection ,  is  to  the  amount  of  the  iniilgm' 
rendered  against  defendant.  The  court  found  that  the 
fendant  in  .the  suit  of  Buckley  y^  Buckjey^  pl^i^t^ff  here,  i 
■damaged  by  the.  f  aiiune  ;of  the,  ph^intifl;  jp^^at  ^uit  to  reu 
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le  property,  in  the  sum  of  eleven  thousand  and  thirty-fonr 
olla58aiwlfortjf-^Qur,cwbk|  /  ,  j  f  7  ■  :■ ;  ■'■[  ,■  i>  -1  1 1  ■■ 
Four  pf  j  J)ip,  ^liujetijcp.  ii^jK)^|5h©j.fip«J^rt^ijing,.'|Vh9,.  were 
able  thereon  in  the  aggregate  amount  of  ten'  thousand  two 
imdred  and  fifty  dollars,  were  compromised  with  and  re- 
ased  upon  {Iw"  payment  .«i  throe  ilJious^d  fom.  ,hi^n4ri^ 
id  si^rteen  dollars,  and  a&tisfi<?tii(M  as'  againet  them  «eknowl- 
Iged.  ioecfLUse,  the  .plaintiff  hfts^nta^^  jliia  at^owled^eut 
'.  Botisfactioii^  it  is  claimed  that-.th8<ainouQt  nom  reoQver- 
ile  ,  upon  the  tnderta!dilg'i3''thfe"di'ffeTeiW3e  between  the 
nount  of  dam,age8  .sustained  ^y  .pla^tjS  and '.^e' aggregate 
Doubt  for  which  the' lour  eurettas/wereliaiileyr  to  wi^,  the 
im  of  seven  hundred  itod  eighty-foW  doHsw  4tld  forty- 
mr  cents.  ' "         '"'    "'" '  "'    '" 


But  'the  poaiti(^n  is,  untenable.  jPlajntiff  properly  de- 
jcted  from  tbe  amount  of  his'  damages  tte  anKiunt  puii^ 
7  the  four  sureties.  The  remainder '  is  recoverable' from 
le  defendant  to  the  extent  of  his. liability. 

The  question  whether' the  release  of' the  "foui' 'sureties 
terated.as  a  release,  of  the  defe;i,d3nt  can  not  jje  coosid- 
^d  upon  this  a'ppeal,  hecaiiae  not  made  in  liifr  court  bfilow. 

Judgilieiir'ttffl^ntetf;' ■■■■■■'■-''■■■■■'  ^1'' ■'  ^i  •>■'    (T  .1 

P^iiHon'for  l^hejlrhig'deftied."  '■■'■■'  '■•r-.-i'.'i  -..li  ,;    ::i..;ift 


■"   ■■"         ■      ' '[No.  ■!;bMli   •■'I'l--  '■:'  ■■■)    ■■.■n-i:ii'j.. 
ILLIAM    CAIN,    Adm'e,  etc.,  REapoHDEMJi  v.  E.  C. 

SESSION^  ET  AL-^AppELuilTB.        '        '/'         ' 
PLBtIN    BOSD — LUBILItX    OF    SUBSITM-    . . 

WUliatn  Webster,  for  AppellantB. 

William  Cain,  for  Bespondent. 

By  tha  Conrt,  Biclknap,  J.: 

Substantially  tbe  same  questions  are  preeented  hj  this 
se  as  by  the  case  oi'Cain  v.  Willikms,  atUe.  Upon  the  au- 
ority  of  that  ease  -tlie  judgment  herein  appealed  from  is 
Bimed.  '■"   ■'■'.■  .■■     ' 


State  of  Nevada  v.  Con.  V.  M.  Co.    {Su] 
AriumeDt  fer  Apiielluii. 


THE  STATE  OF  NEVADA,  ReSpomdbht,  v.  THE  ( 
SOLIDATED  VIRGNiA  MINING  COMPANY 

PELIANT. 
Spbciu.  Ltw^SEcrions  2  tm  t  ow  "Act  «>  DiMcnimm  Lit^tii 

'     CIDTAIN     T«X     BUITB,  .   DMC^NSnTimdHAI. SeCttoD*     2     UlA    «    i 

"act  to  dlacuDtlnue  litigation  tDuc>Uii«  inequluble  elalmi  for  Ui 
penaltlea"  (Btat.  18TS,  l4S),  arc  dnConatltutUiiil,'  bcint  a  BpHliI  I 
tbe  ''collection  of  taxes  tie  itMe,  cMUitr,  and  MwoaUp  fvifot 
Tlolatloa  of  sectloD  30,  art.  IV..  at  tba  coutltutlon. 
Obmmbu.  Liir — ACT  Pbibcbibinq  AoDiTionai.  Penaltt  ib  Th  8 
CoKKTiTtnioNiL. — Thc  -ttt  prucrlbing  an  addlttgnal  pcnltr  1 
DOD-pafmeBt  of  taiaa  La  certain  caaei' after  mlt"  (Stat.  1ST3,  1 
,  .  csnatltutloDal,  It  ttelng  a,  geaaral  law  ImpMlos  tlie  aame  bnrdca 
all  peraoua  slmllarl;  Bltualed  and  belonEliig  to  the  •amc  clan. 

Appeal  from  the  District  Court  of'  tie  First  Ju^ 
X)istrict,  Storey  County, 

The  facts  are  stated  in  the  opinion, 

0.  J.  ^ittyer  and  B.  C.  'W'hiiman.  for  Apipellant: 
L  Th«re  is  noting  conclusive  or  even  applicable  V 
Appeal  in  the  former  decision  j  as  this  proceeds  upon  > 
ferent  state  of  facta,  and  is  to  be  governed  by  differen 
tions  of  the  statute.  There  may  be  dicta  in  such  oji 
applicable  to  the  entire  statute,  but  they  do  not  cons 
any  portion  of  the  law  of  the  case.  (MulfQrd  v.  Eslii 
32  Cal.  138.)  The  same  questions  are  not  presented  i 
present  appealj  as  will  appear  by  the  record  in  tbe  fi 
case,  ao  tbe  opinion  can  not  ^vern  this  case.  (MeJLith 
TuUle,  42  Cal.  'olQ;  Itu-^sell  v.  Hai-ris,  44  Id.  489.) 

II.  The  rule  of  law  laid  db\vii  in  the  former  deeisi 
to  special  and  general  stafcu^tes  is.  all  that  ig  claimed 
by  appellants;  the  application  thereof  in  the  deeisi' 
claimed  to  be  illogical;  and,  as  ta  the  other  portions, 
is  eveiy  reason  why  tbey  should  be  discarded,  and  thr 
court  will  return  to  the  line  of  decision  previously  heic 
laid  down  in  Youngsy.  Hail,  9  N,ev.  312 ;  and  Odd  Fel 
Bank  v.  Quillen.  11  Id.  109. 
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The  atrthoritiea  cited  bj-  connfltel  are  reVib*ed''in  the 
pihibn. 

iei^  (5  Deal}  for  Rfespoii^ettll^  ib-^ed  thak  A«  4eisoiiing 
f  the  former  decision  waa  applicable  to  and  conclusive  Upon 
11  qu*sti(>il6  ti^^aelited  in  tliis  cas^.  ' 

M.  A.  Micrphy,  Aitorntiy  Grtrttal,  al^'  for  Respondent': 
I.  The  act  under  consideration,  is  .nnconstitutlooal  for  the 
ollowing  reason^ :    .    , 

1.  I^Gcauge ,  it  embraces  more  than  one  subject,  and 
he  subjects  are  not  expre^ed  in  the  title.  (Sec.  17,  art, 
V,  Const,  of  Nev.)  The  acta  to  be  done  by  section  4  are 
a  nowise  suggested,  much  less  stated,  in  tJie  title  to  the 
ill.  There  is  nothing  in  the  title  that  would  operate  to 
I'arn  the  mind  of  a  legislator  qf  any  ope  else,  that  the  bill 
could  operate  not  only  to  discontinue  auits  between  certain 
parties  in  some  t^ses,  but  would  satisfy  judgments  in  other 
ases  and'  betweea  other  parties  for  less  sums  than  what 
he  judgments  call  for.  Each  and  every  act  therein  set 
orth  ia  in  direct  violation  of  oiir  unrepealed  revenue  la^s. 
CooleJ  6n  Comi.  tua.  81,  83,  IH,  144 ;  Sedgwick,  Stai. 
nd  Const  L.  517-530;  [Jotter's  Dwarris  on  Stat.  lt)3-107i 
'eople  *.  Mcflioney,  1^  Mich.  481;  State  v.  Silver.^  NeV. 
27 ;  City  o'f  St!  Louis  V.  Tiefel  42  Mo.  578.)     ' 

2.  Because  the  whole  act  of  whidi  sectipn  2  it  but  a  ,part 
J  invalid,  for  t!ie' reason  that  it  ia  a  special  law  ft^r  the  eol- 
ation of  taxee,  -which  is  prohibited  by  section  20' of  article 
V  of  our  constitution.  It  is  special,  because  it  relates  to 
articular  enitfl  only.  It  has  no  general  appHpation;  it  i& 
.ot  a  rule  of  conduct  or  principle  for  the  goyernflaent  of  the 
icople;  it  has  no  prospective  operation ;  it'sepka  to  affirm 
ertain  illegal  actp  and  to' taie  from' the  court  the  control  of 
ertain  sUits  therein  pending.  It  must  be  pleaded,  and  '©■ 
nires  evidence  tQ  give  it  application  and  effect.  (^Lewis  v. 
Vtbb,  d'Gteei^:  ^2^';  JPicquet^  Appellant,  5  Pick.  64;  Town 
f  Lancofii'efV.  Bart,  25  Wise  560;  pn^n  v.  CPunmnglufm, 
■0  Gratt  SI.)'  Taxes  are  debts  recoverable  like  any  similar 
ibligatione,  and  bbbjecf  1o  die  satte  cWidilionB;  «nd 'a  law 
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releasing  a  person  or  cdjipa^y  from  the  pajment  of  s 
debts  is  unconstitutional  and  void.  {City  of  Burlingio 
B.  &  M.  R.  R.  Co..  41  Iowa,  134;  City  of  Dubuque  v. 
Centra^  ]^,,R.  Co,,  S9Id,  56;  ^VUsQn  v.. Supervisors^  4:7 

3.  Because  it  ie  an  attempted  interferenjCie  with  the  f 
tiona  of  the  judiciary,  and  ia  therefore  in  conflict  with 
tion.  %■  of . article ,  m  of  ,o)w,;constitvitipn.  ,  (,Gu^  y.  i 
mance,  5  Cal.  73 ;  McClain  v.  Easly,  4  Baxter,  520 ;  Wa 
Heirs  V.  Kennedy,  ^  Terger,  554j  Governor  t.  Porte 
Humph.  1C5;  Merrill  v.  Sherburne,  1  N.  H.  199;  Dav. 
Trustees.  21  Wise.  491';  Siaiuford  v.  Barry,  1  Aiten,  ^ 
The  legislature  is  not  authorized  to  exercise  any  portio 
the  Judicial  power;  It  can  ncit  set  aside  a  jud^pient  or 
cree,  nor  can  it  require  tlie  judiciary  to  give  a  new  1: 
ing  once  passed  upon.  (People  v.  Supervisors,  26  Mich. 
Trustees  v.  Bailey,  10  I^a.  '233 ;  De  Ohastellux  v.  Faira 
15  Penn.  H;  Taylor  v.  Place,  i%'X.  $2^';  Dknnyv.  Mall 
2  Allen,  ,361;' S/nl!c  v.' Plemnig,  7  ](liimpli. ',i;52;  Host 
TIVkVcV ,20  Mich.  59  ■' Leu-is  \>,  ir^i- J,  S 'Greenl',  326 ;  La> 
lerv.  Parr,  25. 'Wise.  5G(i-,'Gri§ins  v.  Cunningham^  20  G 
31  •  Assessm-ent  Boar4^.A.  C'.  R.fi.  Qo^,  59  AV  551;  ^ 
hall'v.  Rosendale.  42  Wise  407;  L.  £.  &  S.A..Y.  Oral 
V  Neb.  *173;'  ()tivcr,y  K cCTurc,  '  28  Ark'-SSS;  Pryo 
Dou-ney.  50  Cal.  388f  Sedgwick'on  Stat,  and  Const  1 
160-170.)  .  ,  .     *     . 

II.  Sections  3172  and  3238  of  compiled  law?  are  cons 
tional.  The  constitutionality  of  acts  imposing  pena 
have  been  affirmed  by  the  following  decisions :  Scott  v.  1 
hins,  22  Ark.  556;  Craig  v.  Flannagin,  21  Id.  319;  Po^ 
Macon,  23  Id.  644;  Kansas  Pacific  Railway  Co.  v.  Ami 
10  Kan.  318;  The  C.  B.  d-  M.  R.  R.  Co.  v.  Carroll  Co.. 
Iowa,  189;  Laccy  v.  Davis,  4  Mich.  157;  Durani  v.  ila 
37  N.  J.  271;  Mulligan  v.  Hintrager,  18  Iowa,  ni;  Bu 
V.  Bailey,  2  Bay.  244;  People  v.  Seymour,  16  Cal.  3 
Drexel  £  Co.  v.  Commonwealth,  46  Pa.  31;  Commonicft 
t.  Wyoming  Valley  C.  Co.,  50  Pa.  410 ;  Delaware  Div.  C. 
V.  Commonwealtk,  50  Id.  399 ;  StaU  v,  Welch.  28  Mo.  6 
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Nether  wotioiiQi53,7^v»pr.383^ft^  ret^oi^ptijsr^.  or  j^pocial; 
tlkiy  doiin^^i^^^m'V^rfm:^^^  pr  pifoperty^  but 

tre«tailalii».  r.  -.lu.^  J.  y  ,:,../.:   v 'V.i.  ..iT    '..."i; 

C^^lct  Itfiiryer  an^\p/-(7l'1^W^^n/i!c^  At^peHioiit  hi  replyii. 

vfhidh-' h^%  he^ii  adju^ate<L  >  I!hQi»qila9jlAOi^;iL^i ,^(^  ast  to, 
the  'forire  'of  a'"deci8ion.'a*>  «with*rity,  r-wp  .#^  ..tp.tihp 
fowfe  df  a  8ctiieri^of'iieci8i6i».iinder!tl|ie  doj^tafijfte  ,(^i ,p^r^^ 
deiHefis,  '  It-Tg  fliiiplyA^aestifiiii  odf»Te«j;i«iH*|tf.  ..,TJi^fi..4pc^^ 
trine  of  the  IsaWJof'll^e'efclseiia'aothiagioU^  tl^aA  ap,  appliqa-. 
tion  'to  'a'-  J960oiilli  app^  •  (eiE»)ijIie  ■-.  dotibrui^  -.  o £  /.  a:f^  j^icgiq,, , 

20  Cal.  40;  Leese  v.  Clai*,'  14.388.)  ;.:  ..,  ..  ../  .  ,  ,.., 

tl.  i^ddciino^iff  1i^iiapfdicatioixo^>ja  legfil  i)t?J^^<^ijple  jty  a 
<?^aJh"srtatebli  facts.  M-Uibder  sinkilaor  b^t;4iff?r^^j£^fl^.,i$. 
may  be  pdwuaivt^siy'jailalogjr^^bntlinicfla  *he.:{$^p^.j^?:e  tl^ 
same  "it  ib^o  'ttdjadioatiriiiwiv.  (iTtdc?*  MV..j.C<^fp^^r^,j}l  .d^lw 

Harris; Uild:.46»;^i^i*'i  /T.-iL-j.;..,!  -mU  ,>>..>•>  -k,  •■.-.i.M'^lj  /!!, 
*  iIIi''tPkei«e<7ti<Mift'ioEider  dCKiasid0raAioa.;9|k9e;Qqi^^(^utic>a^|.^ 
They  are  a  release  by  the  state  of  a  cla3^,ar(Cl^8&e»  of  .d^ 
nxands  over  which  the  legislature  has  full  control.  The 
fact  that  they  are  retroactive*  dotes' ^liftlr  aS^ct' their  vftjidily. 
(Sedgiviok  mlidpuBt;' in  Stfttj  .Cqp?t,;4p.6T7414j,G^t74/or{i  v. 
Sup^rviiorgyS  Kerk  143-)   .      v      i  . 

IV.  It  is  not  a  violation  of  a^tide  I Y,  flection  20.  pf  the  con- 
stitution^ because  it  is  J^ot  legislation.  !^for  the  aaaessment 
or  ooUeotion  of  a  tax*"  A  pexHLlty  i^  not  a  tstx,  nor  ^rtion 
thereof;  it  is  a  legislativQ  imposition.. 

V.  All  that  portion  of  the  brief  of  the  atto^iey  general 
which  txeats  of  the  inability  of  the  legislature  tp  exercise 
jiidicfial  funotions)  off 'control  juxlicial  groeeedings^  is  based 
npoti*  a  ndscooception  of .  the  real  f pr<?e  and  character  of  the 
legislation  in  question.  If  this  weri^  a  law  reflating,  or 
attempting. tqjijiterferb  with  the  ni§|;^€f(Js  of ,  judicial  pro- 
cedure between  private  litigm^^.^  .;r^^];ks.j^|i4^ citation^ 
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ivduld  be  applicable' ■  Buf  tEe  provwtons  here  invol 
have  no  such  purpose, 'aikd  eonaequrintly  can  have  no  s 
effect.  The  atate  of  Nevada  is  the  party  in  interest, 
the  .party  Jitig^C/  The  obligation  ^sought  to  be  affeo 
and  by  the  sections  referred  to  surrendered,  is  one  dui 
itself.  The  law  in  queation  deals  with  the  demand,  and 
with  any  of  the  Bsethods  of  enforcLnig  it..  It  i&  an  aci 
grace  on  the  part  of  the  sovereign,  aimounced  by  its  ( 
legitimate  ^6nt  therefor;  Neither  the  existence  nor  i 
existence  of  litigation,  nor  the  cODflition  o£  exiating  Ut 
tion,  in  any  way  limits  or  affects  tJ»e  ,power  of  the  pai 
thereto  to  deal  with '  its  sabject^mAtter.  A  release  is 
effectual  after  judgment  obtained  oa  before  suit  be{ 
The  legislature  ie  l^e  sole  constitutiooali  agency  for  ci 
ing  or  discharging  state  obligadonsi  ^  ' 
'  YJ.  A  penalty  is  not  a  tax,  iior  amy  part  of  a.  tax. 
because  it  is  collected  in  the  sanle  stiit  it  is  ft  tax,  thea 
costs  are  taxes.  Over  the  master. ofi  penalties,  attd  costs 
legislature  has  Utter  control  within:  eonstltutional  rest 
tions  SB  to  form  of  legislatibn.  A'legialAtive  releaae  •: 
tax  may  violate  article  X  of.  the.  oOBstitutioa,  but:a  reli 
of  a  penalty  or  coats,  the  legislation  being  otherwise  fon 
violates  neither  this  nor  any  other  oeofititutioiuil  inbibi 
of  legislative  power.     '  '■         .....  i   ,,|  •,  ,. 

By  the  Court,  Lionabd,  Ci  J.^        i   , ,    , . . 

On  the  twenty-seventh  ■  of  April;' ISTS^jiidgment  he- 
was  modified  in  the  court  below  accoi-dih^  to  a'  previous  oi 
of  this  court.     (IZ  Nev;  229.)  ''•'  '-        ■  -- 

September  1,  1880,  appellants  TnoveA  the  court  for 
order  directing  the  satisfaction' of  said  judgment  rm.  ] 
ment  of  the  amount  of  all  taxes-  and  oosts  iocluded  in 
aame,  exclusive  of  the  penalties  and  peroentage;  in  pu 
ance  of  the  fourth  section  of  a'statote  of  thtt  state, 
proved  March  17,  1879;  entitled,  :"A»  ad!  to' ditconti 
litigation  touching  inequitable  cliima  for  faxos  and  pe 
ties.""  "(Stat.  1879,144.)      ■■      ''      -  ■,    .■.     ■ 

The  court  denied  the  motion,  and '  this  appeal  is  ta 
from  an  order  denying  the  same,     i      ■    : 
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si^id  ipofioii,  it,:wp^,jii(^e.jtp.;^ppe^;i;  ^9.;%  eoiir.(^  tlf^;;;,  ^fljer 
the.remlif;io:^i;pf  %jori^tt^l  jucJigpient,  ^lv^  i^  th^moiitn'of 

therein,  jbut  ,^ot  ,the  penalties  f gr  pcui7gayn^ent  ^at  tjie  time 
^^q^^iredj^^jj^fV;,  aij4.j:^Vi  the.^p^punj.ep  paid  Vasiduly 

credite^i  upon ^t|i^  }}f4m^K  ^    ,   -r.  >. .     -  ...   ..rT    ;.:> 
It  was.'filap  ^QWA. ^^at,  no ^x^cujtion  was ,  issued  lipop 
ei^ier  tk^  pngj^al.;pr.,n^)[Jifi^  Aup;ust 

30,  ,1890..  Jn,j}fpi>^7^t:'f\f  t^i'e,  .pofiiotipn  de|e^^  upon 

the  i^ourih  f^ctipjcn  of  tlie  ^f,i^tutj9  a^pve^  ?(ef erred  to,  with  the 
conditipns;  of  W(4^|fj tb^ ,^i'4, f i^lly  c^mpli^.'.''.^  ^:.:  /       / 

.  S^U<?ns.2.  3,,wd,^  ^^e  a^  ^o,Up^^f  ,  ,.  ^.    .,  ,^;. 

''Sec.  2.  AH  claims  by  the  state,. or  by  any  cquntj^  for 
penft^Ues  .0?:  ip^pce^tfj^^,,  i  .f  hjch ,  .bad  .^  ;af^crue^..  ^re^ Jou^  to 
the.  fifstcjajr  ,of,.eruljr,  187^,  ru.ac9cun,t;pf  ifon-pa^ment,  at 

the  tW^.jpeqijired.bjr  Jaiff,,,,^^^  .tax, 

when  the^ojrijginpj  t^,  and.  costs ;^ej*^j  in  f^ct,  paid  prior  to 
said  da^^',.ftre\r^itt^d...w4  .^i^^^^  '<i5,8trict 

atton^eys  9f^:tbe>Yeral^f^o\fiitiep.are.  di^  ^  dismiss* aU 

actippj8   bp?.tofpf)e  .  <3pi^ejpic^d , ,  for . .  the .  recpv^rjjr  ^  of  /such 

"^^9,  3v.V>:perp^  ^suit&  <Jpinmei;>ced  ;for  tl^e  .  recovery 
of  taxj^  (^elingu^pjj.pjrio?:  ,tp  tbe  first  .day , of  Jul;f,  |iS77j  a 
jxidgmeE^tr^^f  V  !^i^..?oiiS!^nt  pf  tl^e,..4istrict  attorney,  .been 
entexftd  jifcjjr  ihB;fiflpTj^^t  o;f  Uie  ^origiuaj  tax  and  costs,  exclu- 
sive qf  any.ppnal^yj  or  jp^y^je^t^gp.due^,  of'claiV  by  reason 
of  daffiult  in  pftyroBi^t  ,^t  the  t^mf  prescribed  by-law,  tlje 
actipn.of  l^.diptijct  ftttp^e^  m  99  qpiis^njbing  to  said  iu,dg- 
ment  i^  hei?^y  rajti^ed  and, ^pprpyed.         .  ,     ;    .  r .  i.  . .     .  . 

^'S^,.  .^.:.  liV^her:ei|i  .f^ctipns.  of.  the  oliarapter  specified  in 
the,.ipp9  ,p;^<?e4ing  se^tioifs, '  a  judCT?^^  Ji^^^  been  entered 
for.  tbe  Jff^^es,  jmd  .alep  .|9r  the  penaltie^^or  p^rcentiages  j)re- 
accrib^J .by;  Vw  for  de^a.ult  in, payment^.  jiuch|u^gipen^  if 
no  eTOCUtjpjx  w^s  .i83U^^d.t](iereQn  prior  tp  the  first  .day  of 
F^nwy,,?[877>  :Slia|l,^  -satiafiefil  .',ai]^4  Aisphar^d  upon  pay- 
me^jt  of  tfrp  origifl^  tcp8:,,aAd,  ,oth^r;  qps^^, ,  exclusive  of  the 
anunmt.ioi  ik^ie  pen^tj^^,  aAd.p^rp^t^s  inqludpd  jtberein 
and  .f^m  UOfiai^!^, ,,    ^.,  .         ...   .         ,  [^     ,u  ..'  .'      .    / 
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Section  3  ha^  been  declared  by  tWa  couirt  to  be  in  ] 
and  palpable  violation  6l  septiqUs  SC  and  '21'  of  article 
of  the,  constitution,  which  'declare,  that,  "the  legisit 
shall  not  pass  local  or  special  iWa  in  any  of  the  folic 
enumerated  cases,  that  is  to  say"  '  *  /*"'  *  for  the  a; 
ment  arid  collection  of  taxte  fof  btat^,;  oounty,'  and  1 
ship  purposes,"  (Slate  v.  Cal.'Mimnff  Company  ana 
' Cons^idated'Tirginia  }f..C6.,'  1$  Ne*:  240,  259). 

The  ralidity,  of  seeridns  3'aiiil' 4 ''-wfle  tot  passed 
''directly,  in  those  cases,"aiid'H"i^  ^irged,- therefore,  tha 
d'eeisioiis  therem  Ao  nbV,,beCOille  *Mie'.IAw  of  the  c 
We  shall  eonsidef  -this  case  lijkJh  its  iherit^,  and  ref 
the  cases  cited  as  authorities  so  far  ks'  they  maj'be  f 
applicable.'    ',    '    '  '      /   '  '"  " .  V"    "■ '      ■     •■  '  "   '    . 

In'those  cases'  tHis'cburt'  d^rfdcd'that  'the  -legislatuM 
no  power,  under 'the 'c6nsti(Htiob','fo  T'atiiylhe'iction 
district  attorney  in  Buits'  commenced' ■fAr"thte 'recover 
taxes, deiinquerit'pMbr'io  the  first  d^y'df  July-,'"48TT,  « 
in,  by  the  cdhsen't  ()f  "the 'disCtict  |dttdtTiey,iiidgmeni 
been  entered  fo'r 'the  ami^unt  Bf 'theii'i^nill'  tax  and 
exclusive  of  any  penalty  or  percentage  dbe  or'ilaimf 
reason  of  defaulti  in  payment  at  th'e'tiriife'prfeiscribed  by 
and  as'  before  'stated,  'those  '.decisions  ^ere  made  upoi 
"ground  that'such'ac|;ioh'by"tW"le^i's!'(lt,i)re"'Wa  in  "viol 
"of  the  aectibtfs  of  the'constit'utiljri.befoWi're'ferrrid'to,' ' 
"'■  In  my|dmuiori,'  it  'sftctibn"5'  is  li'i't^bnstitiltSbhii 'fo 
'  reason 'slatea,' section's  2  and  4,  'are'eb^'for  the  sime're 
If  the.lepsratiire  'lii  ■l8Y9'cbilld''iidt'  I'fltify,  the  prior 
sent  of  a  district "attori^ey  Vo  re'miti'ny'tJGnaltics  dile  ] 
0U8  to  July  1,  1877,  ill  ,cf>nslderali'bil  of  the  entry  of 
ment  withopt  objection  for  the  origfiiaf  tax  -^fid  costs, 
it  certainly  could  riot  reitiit  o^  discharge  fiilch  ;^naltii 
cases  where  no  judgrnent  had  bpeti  taken/ or  where 
ment  had  been' entered'  f6r'  the  'tax  cps\k,  'knd  'pena 
tbat  it  to  say,  if  section  ,5  encouritera  thfe'constitiitio 
the  reason  that'it  is  speci'al  legislation  for  the  collecti 
state,  county,  qr  to-wnship  purposes,'  theri  sectioris  '3  i 
must  be  held  invalid  for  the  same  reasoni  The  legis 
intent  was  the  same  in  each  section,  which '"WaS  to  r 
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certain '  pei'sohs  -fifotil  tiie  )[>kj^iieiit  of ''pcnffltles  re^uitirig 
under  the  general'  law,  frtni'  Mtbe  noti-paytnent  of  •  tkxee  at 
the  time  required,  and  that  Was  "^hat  'Wdk  done,  if  tbey-ate 
constitutional.     No  reason  is'givell  by 'ebunsel-' for  appel- 
lants for  holding  jthat  the  legislature  had  "power,  titodet  tfce 
constitution,  .to  release  aiid  discharge  pc&aiailtiejf  tinder  the 
circumstances  stated  iii  6ectioni  2 'and'  4,'  if  the  li&me  testflt 
eould  not  he  atjlained  by  section '3",  an(i  \V6'  think 'none  can 
be  givei^.     lt.fbllow§  that,'  to  hojcj^ith  ^appelliAts  on 'this 
appeal,  would  involve  the  i^ecessj ty  of  adulittiii^'  ttiaft,  •  tip6h 
the  formw  SLj^f^sil,  t\\e  court , erred  in  its' conti'6lli^l^' theory 
of  constitutional  coijs'truction  and  in  its'  cokclusiioil.    ^'''  ''*'" 
That  case^  w^8t  argued, with  signal  ahijit^  aiid^it  rfeeeiV^cl 
the  stv-clioup,  conscientious  consideration,' of  'Jdyety  member 
of    the  <y)urt.     The  result  was,   my  brotner' Ha^^Ie/^'cbn- 
clud^d'that  the  decision 'm'rown^^  v.  ;Sall  9'^m]2^^;v^& 


8ioxi,r;eaf;l^cd'in  x  purigfs  y.'fftftt  was  Wron^;' while  the  dfther 
membier^ ;  of  the  court  came  (o  the  cbndu^liln'^liniiotitie^dy 
and.  upon  the  facts  presented,,  diet  h<Tt  coh'i^lder 'tfie 'fohii^t 
ca3e  appli^aple  or  decisive,  eyen  tnougU  upon  the"  tacts  ex- 
isting u?,  ,that  case,  the  decision  was'correcjt.  '  ''     "'  *  '    ^"" 

.Youngs  v.jQ'a/Z  decided  th^t' the  actb  6f 'l'8dT-69yto^'pr6- 
vide  f9r  .t^e,  payment  of  Esmeralda  county  'iiifleBtfediie^, 
-wer^  not  sp^iaV  laws,  for  the  refisbn 'that^'thc^y*  oj^erdted 
alike  uppn.  all: persons'  similarly  ^itji'at^d,,  Whbthet  l*isidihg 
in  the  comity, or  out  of  it,ytliat  is' to'  say,'uj)(m  AU'credilbrs^ 
of  the  cc^unty,  ,ajnd  that  *a  law  so  bperating  ne^diiot' apply 
to  fljl.the  counties  of  the  state  in" order  to  be  gfciletyi. '"In 
my  Qpinioii,  the  gist  of  Ifhlat  decision,  n'Astead  of 'b^ing^'f^- 
orat)le,  is.  f^tal  to'  appellant's' {h^oiy"6f  sectio'ns' 2  !diiij'4, 
under" consideration.  '  Inhere,'  ill'per's'bns  stnlilarfy'' ifitttked,, 
that  ij3,  all,  creditors,  were  treated  alike;  while  here,  sec- 
tions 2  alnd  '4  were.' so  ir^rh^A  that  It  Wa^'hot  ^^siiMe-fofr  all 
who.  might  te  delinquent  at  that  tita6,  or'  itf  the' future,  to 
avail  themselves  of  the  fttvot'^iwed' to'a  few:^  •  The  taxes 
of   a  thousand  taxpayers  of  the' 'stkte'iiiight  .have  beoowi^ 
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deJibqueot  subaequeftt  to,  t^,  .fi^st  ,pf  Jul^r  1877,  and 
as  well  ap  tli^  peni^jties,  o^ht  b&ve  beien  unpaid  vbei 
statute  was  pHssedg  ^^Uf  O^t  9^0^  of  thetn  could  derive 
benefit..  .'And,.eTen"Ul^^gll..tl;e  ^me  delijiquents  had 
tlieir  t^es,  ^ithfiut  t}i^  [feuiilties,  before  the  law 
passed,  jet  every. .one  Wifts  expljicled.  It  Is  necessai 
the  jGonaideration,  of  tti^  oasCj  first,  to  determine  the  n 
of  sectipna  2  and  4.  Are  ,tbey  general  or  special  k^ 
tion?.  Second,  Are  they.  I^gialatioa  for  the  collectiu 
state,  county,  or  townscip  taxes  ?  What  kind  of  & 
tlienj  did  the  legislature  intend  to  pass,  aud  what  <1 
succeed  ip  pa^aipg!  .  Itg  title  is  "An  act  to  discoii 
litigation  torching  inequitable,  claims  for  taxes  and  { 
ties,"  ,  Tfl  eay  the  least,  it  is  liardly  probable  that  the 
latere  thought  all  claims  for  penalties  were  "inequits 
If .  that  had  been  the  legialatiye  idea,  the  general  Isk 
posing  them  would  b^ve  beeu  repealed  in  terms,  oi 
statute  woi^l4  have  en^braced  all,  instead  of  those  c' 
tliat  had  accrued  prior  to  July,  1877.  There  could 
been  no  i^itentionof  effecting  ^ny  claims  for ,  penalties 
accjue<},  or  niight  accrue,  E^iter  the  date  just  menti 
becaqae  tiie  benefits  granted  were,  ex  industria,  limiti 
claims  that  bad  accrued  prior  to  that  time;  and  of 
none  were  included  unless  the  original  tax  and  costs 
been., in  faet  paid  prior  to  said  date.  Out  of  the  1 
body  of  delinquents,  then,  that  existed  at  the  dat6  0. 
law,  a  fraction  only  was  chosen  as  objects  of  favor, 
attempt  was  to  remit  all  claims  for  penalties  prior  to  t 
taiq  date;  regardless  of  the  amount,  and  to  leave  those 
had  accrued  subsequently,  as  well  as  those  that  migb 
crue  in  the  future,  to  be  enforced  according  to  the  p 
fiiopia  of  tl»a  exiatiibg  ),^y/.  Except  ^  in  the  cases  embi 
within  the.  statute  |^e . general  law  was  undisturbed,  as 
to  the  exceptional  cases  the  intent  wjis  to  annul  the  gei 
law. 

Does  not  this  law,  then,  ^filect  only  individuals  and  i 
class  t  Does  it  not  confer  special  privileges  upon  on 
more  persons  in  nowjae  distijigiiished,  from  others  of 
same  category^     iWho:were.in  t^e  same  situation  as  to  cl 
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T  penalties  under  the  general  law?  The  answer  is,  all 
flinquents,  or  at  least  all  of  tie  game  class.  Upon  the 
rmer  appeal  in  this  case  the  court  said,  in  relation  to  the 
neral  law  imposing  penalties  in  cases  like  this  (Comp.  I~ 
;38) :  "If  the  legislature  had  attempted,  by  a  proviso  or 
herwise,  to  exempt  from  its  operation  any  individual  or 
dividtials  in  nowise  distinguished  from  others  upon  whom 

was  left  operative,  either  the  proviso  would'  have  been 
ild  void,  or  the  whole  law  would  have  been  declared  un- 
nstitutional."  And  in  Levns  v.  Webb,  8  Greeiil.  336,  the 
urt  said:  "Can  it  be  supposed  for  a  moment  that  if  the 
^slature  should  pass  a  general  l^w  and  add  a  section  by 
e  way  of  proviso  that  it  never  should  be  constrned  to 
ive  any  operation  or  effect  upon  the  persons,  rights,  or 
■operty  of  Atcbelaus  Lewis!  or  John  Grordon,-  such  a  pro- 
so  would  not' receive  the  sanction  or  even  the  counte- 
ince  of  a  court  of  law  \  And  how  does  the  supposed  case 
ffer  in  principle  from  the  predentt  A  resolve  passed  af- 
r  the  general  law  can  produce  only  the  same  effect  as  such 
oviso.  The  case  of  Hotden  y^' James,  11  Mass.  396,  ia  a 
rect  authority  on  this  point.  The  <Jourt  there  decided 
at  the  legislature  have  no  authority,  under  the  constitii- 
Q,  to  suspend  the  operation  6f  a  generallaw."  It  is  ad- 
itted,  of  course,  that  in  the  two  cases  just  referred  to  the 
ecial  resolves  of  the  legislature  were  intended  to  appi,y 

only  one  or  two  persons,  and  that  they  were  named, 
lit  it  can  not  be  denied  that  it  makes  no  difference 
lether  the  law  is  special  as  to'  one  or  one.  hundred.     It 

true,  also,  that  if  a  few  among  many  in  the  same  situa- 
>n  are  named  aa  the  objects  of  peculiar  privileges,  or  as 
irsons  upon  whom  special  burdens  are  imposed',  the  act  of 
iming  is  strong  proof  of  the  special  character  of  the  law, 
lit  the  naming  itself  does  not  make  the  law  special.  It  is 
ly  proof  that  it  is  so,  if  only  a  fraction  of  many  in  the 
me  situation  are  nflined. 

Now,  why  is  not  this  law  as  certainly  special  as  it  would 
ive  been  if  all  who  are  embraced  in  sections  2  and  4  had 
len  named?  There  is  no  more  doubt  now  than  there 
>uld  have  been  then,  that  there  was  no  intention  of  i'nter- 
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fering  with  the  operation  of  the  general  law  a3  to  any  delin- 
quent subsequent  to  the  date  named.  Between  that  time 
and  the  pa3sage  of  the  law,  in  March,  1877,  and  thereafter^ 
aU  penalties  were  to  be  enforced.  Suppose  our  constitu- 
tion prohibited,  in  ternos,  all  special  legislation,  as  to  fixing 
the  period  of  limitation  of  actions.  Then,  as  now,  the 
legislature  could  divide  different  causes  of  action  into 
classes,  and  provide,  in  one  cl^s,  say  promissory  notes, 
that  actions  should. be  brought  in  six  years  from  maturity, 
and  in  another  class,  say  book  accounts,  in  two  years.  Such 
^^  legislation  woi^ld  be  general  and  would  satisfy  the  constitu- 

tion. It  could  be  changed  by  general  law  affecting  all  of  a 
class  equally,  but  any  subsequent  •  statute  extending  or 
abridging  the  time  as  to  a  part  of  a  whole  class  would  be 
special.  .  Under  the  .circumstances  just  stated,  a  statute  en- 
larging or  shortening  the  time  for  the  commencement  of 
actions  upon  all  promissory  notes  executed  on  a  certain  day, 
or  between  certain  days,  in  the  past,  would  be  special  It 
could  affect  only  a  fe^w  persons  of  the  whole  class  to  which 
they  belong.  It  might  as  well  mention  by  name  the  causes 
of  action  intended  to  be  embraced  in  the  law.  It  is  claimed 
that  the  statute  in  question  is  general,  because  the  legis- 
lature Iji^d  the  power  to  separate  taxpayers  into  classes,  and 
that  the  persons  embraced  therein  form  a  class  who  are  all 
treated,  alike.  .The  mere  remission,  by  retroactive  laws,  of 
penalties  due  from  ^  fraction  of  delinquents  is,  in  no  just 
sense,  a  classification,  as  that  word  is  used  by  the  court, 
such  as  will  justify  the  distinction  here  attempted.  The 
only  reason  why.  a  law  for.  the  collection.  o£  taxes,  which 
adopts  the  same  methods  fpr  all  of  a  class^  but  different 
ones  for  another  class,  is,  or  can  be,  held  general,  anJ 
therefore  constitutional,  is,  because  it  treats  alike  all  who 
are  in  the  same  situation.  This  statute  does  not  attempt  to 
do  that;  bu^;,  on  the  contrary^,  it  in  plain  terms  makes  an 
arbitrary  distinction  between  persons  similarly  situated. 
.  Besides .  Foun^r  v.  jp^aZ?,  .counsel  for  appellants  refers  us 
to  seyeral  other  cases  .decided  .by.  this  court,  ii^  support  of 
their  theory  of  the  pat)^re  qi  this  statute. 

Itt  Clarh^  ,y,  Irwin  the  .cpiir,t  did  not  say  the  statute  in 
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juestion  would  not.h^ve  been  in  violation  of  the  constltu- 
jonal  prpviai OB .  under  conaidpration, :  if  the  legialature  ha»^ 
ittempted,  to  "regulate  the  election  of  county  a^i  town- 
■hip  officers,"  as  those  words  were  construed  by  the.  court. 
Rut  it  was  held  that,.ip  the  act  then  being  considered,  there 
ivna  no  such  attempt,,  and  consequently  that  there  ^as  no 
dilation  of  section  20  of  article  IV.  And,  from  the.  facts 
licfvir^  it  .the  court  was  .iinable  ft)  eay  that  a  ^ejieral  ,la\y 
.'oiikl  be  made  applicable,  and  therefore  tjiat  ^he  act  vio- 
lated seetion  31  of  the. same  article.  Evana  v.  Job,  8  Nov. 
i2-l,  followed  H"ftS5  y,  'f«gg,,1  Nev.  ,29,  where  the  only 
]ucstion  was  whether  the  statute  locating  the  county  seat 
if  ^Taahoe  county. at  Reno  .was,  obnoxious  to  , the  twcj^ty- 
ELrst  sectitfu  of  the  fourth  articlp  of  th^  constitution.  It 
was  claimed  to  he  so^  for  the  reason  Uifit  a  general  law 
:»uld  have  been  made  applicable.  And  upon  that  question 
the  court's  coDClusioii  was  ,th^  pame>  eubstaijtially,,  as^  in 
Clarke  v., Xrvnrw^   ■■,■..  ■      r.'     ■■ 

In  Ex  parte  8pir^y,  the  petitioiier'a  claim  of  illegaj  im- 
prisonment was  baaed,  iipoQ  the  .asseiition  tli^t  the  act  ifl 
question  .(Stat.  1875,  ifi),  was  "a^  special  law  in  a,  case 
where  a  general  law  is  applicable,  contrary  to  the. provisions 
of  section  gl  of  article  IV,  of  the  qenstitution  of  tliis 
state."      ,,  _.     ',    .  . 

It  will  be  seen  that  in,  pone  of  the  cages  above  cit^d,  ex: 
cept  Youngs  v.  Hall,  ^as  the  question  directly  considered, 
whether  Jhe  statute  assailed  ^as  a  special  law  embracing 
any  case  enumerated  in  section  20  of  article  IV,  and.  pon- 
sequently  invalid. 

In  nearly  all  of  them  general  and  special  laws  «J-o  defined, 
as  they  are  in  other  cases,  and  the  definition. given  of  a 
special  l&w  by  this  court  on  the  former  appeal  is  fully  sus- 
tained. .  tudeed,  it  is  foneedpd  to  ,be  correct  by  counsel  for 
appellanUr  Such  a  law,  then,;  is  "one  which  affects  only 
individuals  and  npt  a  plass-^-one  which,  imposes  special 
burden  or,  confers  peculiar  privileges  upon  one  or  more 
persons  in  nowise  distinguished,  from  others  of  the  same 
category."    ■.(!!}  Xey.  249,J  .  ^ '■, 

In  two  cases  diis  court  has  stated  the  reasons  why  section 


v,» 
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forfeiture  of  his  land  to  the  state,  an  obstinate  taxpayer 
might  successfully  withhold  from  the  state  her  legitimate 
revenues."  Many  reasons  may  have  existed  for  the  impo- 
sition of  penalties.;  but,  in  our  opinion,  the  prominent  one 
was  that  it  would  act  as  a  strong  incentive  to  prompt  pay- 
ment of  the  tax.  If  a  tax  is  paid  within  the  time  allowed, 
the  state  is  satisfied. '  It  prefers  pi-ompt  payment  without 
pelialty,  to  an  enSforced  one  with  penalty ;  and  in  order  to 
secure  the  first  it  has  made  provision  for  the  last 

It  is  true  that  the  statute  under  consideration  was  not 
passed  for  the  purpose  of  collecting  a  tcuc,' hvt  it  is  one  with 
respect  to  the  collection  of  taxes,  because  in  certain  cases 
it  undertakes  to  annul'  the  general  IkW,  and,  if  constitu- 
tional, does  annul  the  general  law  by  dispensing  with  one 
pf  the  principal  means  adopted  thereby,  as  to  all  taxpayers, 
for  the  collection  of  taxes. 

All  laws  establishing  the  niearis  and  tfi^thods  of  collection 
are  laws  "for  the  collection  of  taies." '  It  follows  that  Bnidi 
means  and  methods  must  be  fixed"  by  general  law,  and  Ifcey 
can  not  be  materially  changed  except  by  general  law,  em- 
bracing at  least  an  entire  class.  The  legislature  can  not, 
by  special  law,  interrupt,  the  Opersition'  of  A  getieral  law  pro- 
viding for  the  assessment  or  collection'  of  taxes.     ' 

Otherwise  the  consititutional' provision  tvouMbe  useless. 
If  a  general  law  for  the.  collection 'of  taxbs  can  be  set  aside, 
annulled,  suspended,  or  repealed  bj^  a  special  law' in  a  givea 
case,  all  the  evils  incident  td  special  legislation  are  liable 
to  result  at  any  time.  If  it  can  be  doiie  iti  one  case,  ao  it 
may  in  many  cases,  or  all,  and 'thus 'liief  6uBJeet  that  the*  <5on- 
stitution  declares  shall  be  governed'  by  geherkl  laws  may  be 
controlled  by  special  statutes.  Our  statutes  itnposing  pen- 
alties for  non-pay meM  at  the  timi^s  Required,  are  Enactments 
for  the  collection  of  taxes,  and  they  would  haVe  been  nn- 
constitutional  if  'they  had  not  been  inttde  gene'ral.  A  stat- 
ist© remitting '  penalties  in  cert aih '  cases,  but  Hot  in  all,  is 
legislation  with  respect  to  the  collection  of  taxes.  It  cnr- 
tails  the  means  and  interferes  with'  the  rifiethod's  adopted  by 
the  general  law.     Such  a  law  is. '  ''With '  2-fespect  to  the  ad- 

•  ■       '  .    .         '  t  i        '  I   n  <  '  ,  I  4  1  I     ,  •         • 
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lection  of  taxes,"  as  trurcly  as  one  dispensing  with  snifs  for 
their  collection  wo  111  d  be. 

In  Ex  parte  Priiz,  9  Iowa,  30,  l3ie  petitioner  wns  arrested 
under  a  warrant  issued  by  the  police  magistrate  of  the  city 
of  Davenport,  for  the  violation  of  a  city  ordinance.  The 
office  of  police  magistrate  whs  created  by  an  Set  of  the  gen- 
eral assembly,' prior  to  the  adoption  of  the  eonstitntion  in 
force  in  1858,  which  prohibited  the  passage  of  local  or  spe- 
cial laws  •  •  »  "for  the  incoi-pffration  of  cities  and 
towns."  Subsequent  to  the  adoption  of  the  constitution, 
an  act  was  passed  by  the  legislature  atnendatory  of  the 
original  act  incorporating  the  city  of  Davenport,  arid  by 
the  fourth  section  thereof  the  oflBee  of  police  magistrate  was 
abolished. 

It  waa  claimed  by  the  proseention  that  the  amendatory 
act  alwve  mentioned  was  void,  b^ause  such  legislation  was 
prohibited  by  the  constitution,  and,  consequently,  that  the 
office  of  police  magistrate  was  not  abolished.  By  the  de- 
fense it  was  contended  that  the  prohibition  against  passing 
laws  for  the  incorporation  of  cities  and  towns  did  not  take 
away  the  power  to  amend  an  act  of  incorporation  in  exist- 
ence before  the  adoption  of  the  constitution. 

We  quote  from  the  opinion :  "It  is  claimed  that  the  pro- 
hibition to  pass  laws  for  the  tncorpoinifton  of  cities  ftnd 
towns  does  not  take  away  the  power  to  pass  laws  fbr  the 
amendment  of  such  laws  *  *  *  In  the  interpretation 
ef  the  ctwistitution,  as  in  the  interpreftation  of  laws,  how- 
ever, we  are  to  ascertun  the  meaning  by  getting  at  the  in- 
tention of  those  making  tihe  instramentl  What  thon^t 
was  in  the  mind  of  those  mskiiig  Hie  eoiUtitotibn-^wbat 
was  their  intention,  is  Hie  great  leadii^  rule  of  construc- 
tion. 

Let  us  *e,  tbenj  what'  was  the  'intention  in'  incorporating 
see.  80  of  art.  8  inio  the  eonstitntion.  'The  ready  and  ob- 
vione  antrwer  is,'  to  prevent  ep«eisl  or  local  legislation-  to 
reqnird  thai 'the  Idgislfttnre  Should  pass  general  laws  upon 
all  subjects  named,  and  in  all  other  cases  where  such  gen- 
eral'lawa  conH  be  made  applJeable.  There  can  be  no  ques- 
tioii  bat  that  ft  vu  designed  "to  bOnfio^'  tlif^  l(^iilatttr«^to 
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general,  l^islatioipi,  aad  le^ve  the. people  in  tJieir  municipal 
capacity  to  organize,  and  carry  on,  their  goyerjiment  under 
suet  genei:aUaw9.  If  tiiia  be  30,  ^en  tosfiy  that  the  legis- 
lature mfvy  i^ot  pass,  a  Iw-  to  incorporate  a  city,  but  may  to 
amend  an  act  of  incorporation.  in;exis^nce  before  the  adop- 
tion pf  the  poi^atitutiftn,  or  charters  formed  under  the  gen- 
eral la^,  vpuld  n^ak^.  this  provision  of  the  cpnstitution, 
practically,  apioujit  tp  nothing.     Ppr,  if  they  voaj  amend, 

"^^  they  jjOiS^j  to  t^ie  e^te:nt  of  passing  an  entire  new  law,  except 

33  to'  pne  s^ctj,pn.     Or  they  jnay,  at  one  session,  amend  half 

0f^  the  'ln,w,  and  at  the  ne^t,  the  other  half,. and  thus  the  plain  and 

positiye  prphibition  pf  th^.fumijamental  Jaw  would  be  evaded. 
Bj  such  a  construction. the  eyil  soijigtit  to  be  remedied  would 
oontinue,  if  possible,  in  a  more  objectionable  form.  *  *  * 
But,  ag^in,  tp,sijiy,th^t:the  prphibition,  to  pas^lawa  for  the 
incorporation,  of  a  city  .(i^es,  nqt  include  a.-jprohib^ion  to 
ar^ievd,  \y&  think,  i«  narrowing  the.  language  used  tp  an  un- 
warraat^^f^  extent.  •  ^yhoft.)ve.speaJc  of  an;act.pr  law  to  ii^cor- 
j>orij,t(^  a  qity,  it  .?nay  :!>€;.  cpn^eded  |Jb^ii^,.>v,e  .are  understood 
tp.  refer  to  a  \^w.'P'fi9iii^^]^^  <?pi;pqr^tiQn. .  But  if  a*  law  is 
pf^^ed,  th^t  ct\9;^gesi  or  wo-difiea.tl^e,  a^t^  c.reati^^g.  ^uqI^.  law,  it 
is  as  much  for  th(3J,gpy^rIWfle^t  pf  .tJu^.,co^pprati|Qn,.as,  iwas  the 
wigiflalract;  ^a^d,i4;.woul4  certaipily  ^e/^ip  ^J^tj  i.f..t}ie  legisla- 
jl^i^re  Q^ii  nqt  create^,  neither  cj^u  they  legisjlatje  3p  ai|  tp.  change 
tbat^.T^hiql^.jwas.preyio^y. properly  created-".  .Sov we  say  in 
this  qa^;  if  the  legislature  had  not  power  to  pa^  Stpecial 
laiys  with  respeqt  to  the  ^oUpction  of  ta^^ps,  tii^.  it  could 
noty  by  such  laws,,  legislate  so  as  to  ,cjl:iangp  th^e  geoj^ral 
laws  whjich'wer^  pr^viovisly  j>rop^Iy  enapted.  In  other 
YToi^da,  whpn  i.  general  ^law  is  paaaed  jwhic^i  projvidps  the 
wajs  a4;id  ;me^s  j^pr  t]|;te  qql^ectipn  of  tap^ee,  the  complete 
operation  of  that  law  can  not  be  materially  interrupted,  ex- 
cept by  the.  eAactment  of  a  general  law  i^^pon  the  subject, 
ajid  wtil  such  a  law  is  passed  the  orJig^^I  4K^  ramains  in 
full  force  and  inust  be  carried  out,  regardless  of  any  special 
law,  (See  Atchison  y.  Bartholow,  4  !KJan.  124;  £(a«tt  v. 
Woolnough,  &  Jowa,  10.6.) 

i^ulj  it  IS  said  th,at  if  the  septipns  .under.  ,cfn^id/eration  are 
.*B*Wfitftutipii^|j  t]t^e»:3ep1i9n;.gj?3a,.<;j(^gj^.  i.,j,iiRpwng  the 
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penalty  here  sought,  is  equally  so. .  We  agree  with  counsel 
ior  appellants  that  tbe.lasATU^nied  section  19,  constitutiQual. 
It  is  fL  general  law  imposing  the.s^me  burdens  upon  all  per- 
sons .similarly  sitnfite^(i,.^ai\<i  ^Ipi^longi^ig.  to  the  .,sa.me  clas^. 
The.  legislature  had  the  ppwpr,  by.  general  law,  to  impo^^  a 
heavier  penalty  ixpQn.o^e;.  cla^e^  than  upon  a^oth,er^  ^i>  i^ 
their  judgnaei^t,  jtheire.  wap.^99d  a'eason.  for  so, doing.  .  The 
legislature  is  the  judge  of  the  means  neqessary  for  an , effi- 
cient system  of  collection,  aiid  within  j*easo'nable  liiiiit^.  at 
least,  its  discretion '  may '-teexerdiseS  by  genieral  k^lsl&tioti. 

If  we  correctly  interpret  the  argument  of  counsel  for  ap- 
pellants, it  is  that  section  3238  is  constitutional  for  the  rea- 
sons given  above,  and  that  the  sections  under  consideration 
are  so  for  the  same  reasons.  That  is  to  say,  by  these  sec- 
tions the  legislature  made  a  new  class,  consisting  of  the 
persons  embraced  therein.  This  argument  has  already  been 
answered.  If  it  could  be  held  that  these  persons  constitute 
a  class,  still  it  wonld  be  true  that  they  were  made  such  by 
special  law  enacted  for  the  sole  purpose,  and  as  a  means,  of 
nullifying,  in  part,  the  intended  operation  of  the  general 
law.  The  purpose  must  fail,  because  the  means,  being  pro- 
hibited, are  inadequate. 

The  order  of  the  court  below  is  affirmed. 


Belknap,  J.,  having  been  of  counsel  at  a  former  trial  in 
the  court  below,  did  not  participate  in  the  foregoing  decision. 
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Special  Law. —  (See  State  t.  Con.  Virffinia  M.  Co.,  ante,  432.) 

C  J,  Hillyer  &  B.  C.  Whitman,  for  Appellants. 

Lewis  &  Deal  and  M.  A.  Murphy,  Attorney  General,  for 
Respondent. 

Vol.  XVI— 29 


•-&'     *.        ! 


^ils 


^^^gpp 


■> 


450 


Statb  of  Nevada  v.  Caufoenia  M.  Co.  [  Sap^  CL 


opinion  of  the  Court — ^I^eonard,  C.  J. 


By  the  Court,  Leonard,  C.  J. : 

The  questions  involved  in  this  case  are  the  same,  cab- 
stantially,  as  those  decided  in  the  case  of  the  State  v.  The 
Consolidated  Virginia  Mining  Company  et  al.  (No.  1053), 
and  upon  the  authority  of  that  decision,  as  well  as  that  in  the 
case  of  the  State  v.  The  California  Mining  Company  et  aL, 
15  Nev.  240,  the  judgment  appealed  from  is  affirmed. 

Bblenap,  J.,  having  been  of  counsel .  in  the  oourt  below, 
did  not  participate  in  the  foregoing  decision* 
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CASES  IN  16  NEVADA 

16  Rev.  25-35.    SOTCS  t.  HAMPTON, 
No  eitation. 

16  Her.  36-39.    STATE  ▼.  JOHNSOH. 

Defendaiit  as  witneu  in  crimiiial  cage  —  Credibility.  •»  Affirmed  la 
State  T.  Vasquez,  16  NeV.  43,  as  to  degree  of  credibility  of  testimony 
of  defendant  in  criminal  action;  Allison  v.  United  States,  160  V.  S. 
203,  46  L.  ed.^367,  16  Sup.  Ct.  Rep.  254,  holing  when  person  accused 
clf  mvnler  offering  himself  as  a  witness  under  provision  of  Act  of 
Msieh  16^  13T3  (Stats,  at  L.,  p.  80),  policy  of  an  enactment  should 
not  be  defeated  by  hostile  intimations  of  trial  judge. 

Instmction  as  to  credibility.  —  Cited  in  reference  notes  in  72 

Abl  Dee.  547,  to  point  that  it  is  erroneous  to  charge  against  the 
oredibility  of  the  testimony  of  a  defendant  in  a  criminal  case;  19 
LJtJL(KJ3.)  805,  an  instruction  that  the  statute  permitting  defendants 
to  testify  in  their  own  behalf  provides  that  the  jury  are  to  be  the  sole 
judges  of  the  degree  of  credit  to  be  given  to  such  testimony,  but  under 
the  instructions  of  the  court,  who  thereupon  told  the  jury  that  he  saw 
BO  reason  why  such  testimony  might  not  be  true,  but,  at  the  same 
time,  failed  to  see  any  reason  why  it  "must  be  true"  or  why  it  should 
bo  entitled  to  more  (credit  than  that  of  other  witnesses,  trenches  upon 
the  province  of  the  jury,  and  is  erroneous;  19  LILA.(K.S.)  819,  a. 
dharge'ihat  'Hhere  is,  in  every  criniinat  case,  a  greater  or  less  tempta- 
tloB  for  a  defendant  to  testify  falsely  in  his  favor,**  is  erroneous;  19' 
I«JLA.(K.8.)  820,  an  instruction  that  jurors  should,  in  every  instance^ 
ooosider  the  testimony  of  a  defendant  with  great  caution,  invades  the 
proriBce  of  the,  jury,  and  is  erroneous  and  prejudicial. 

W  m&t.  89-42.    HBfflnTT  v.  CHISSOtM. 

t 

Appeal  — Statement  on  motion  for  new  triaL  — GSited  in  Robinson  v. 
19  Kev.  382,  10  Pa</.  442,  and  Foujado  v.  Byan,  21  Nev.  461, 

469 
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^3  Pae.  660,  to  point  that  statement  prepared  exclusively  as  statement 
on  motion  for  new  trial  capnot  b^  toi^sufered  as  statement  on  appeal 
from  judgment;  Rosina  ▼.  Trowbridge,  2tJ  Nev.  117,  17  Pac.  757,  to 
point  that  findings  and  conclusions  of  law  not  embodied  in  statement 
on  motion  for  new  trial  cannot  be  considered  on  appeal;  Earman  t. 
Johnson,  30  Nev.  153,  93  Pac.  1502,  to  point  that  statement  on  motion 
for  new  trial,  in  the  absence  of  stipulation  of  council  cannot  be  con- 
sider^ ac^-statfment  on  appeal.  .      ^.     .       ..   .       * 

— ^ftrrors  not  Complained  ofT*— CSted  in  Dennis' v.  Caughlih,  z2  Nct. 
453,  58  Am.  St.  Rep.  761,  29  LJEIA.  731,  41  Pac.  768,  to  point  thst 
errors  not  complained  of  cannot  be  considered  on  appeal. 

Error  mu8<  be  shoWa.  ^-^  f ollowieA  in  Schwartz  v.  Stock,  26  Nev. 

143,  65  Pac.  352,  on  point  that  presumptions  are  in  favor  of  regu- 
larity of  proceeding  of  trial  court  and  error  alleged  must  be'  affihna- 
tively  shown  by  record. 

Statement  on  appeal.  —  CSt^  in  Quin^  f,  .Quinn,'.27  Nev.  175, 

74  pac.  6,^  to  poin^  tbat. where  there  is  ^^  statement  properly,  autben- 
ticated,  bnl^  errors  appearing  on  the  face  of  the  jjidgpient  roll  can  be 
<u>naidered  on  the  appeal;,  followed 'in  Adams  v.  Rogers,  ipz  Pac.  (Nev.) 
699,  on  point  that  wher«  appeal  is  taken,  from  order  de^jing  jp^otion 
for  new  trial  and  record  discloses  there  was  no  statem^i  on  ,4P))eAj  or 
bill  of  exceptions  settled  or  filed,  appellate  CQurt.  can  consider  northing 
but  judgment-roll;  cited  in  Adams  .  vl ,  Bo/gers,  1Q2,  Pac..  (N^.).,699, 
on  point  that  findings  of  trial  court  cannot  be  considered  on  appeal 
unless   eml^Odied   In  statenient   of  case. 

16  Nev.  42-44.    StAT*  v.  VASQtTEZ. 

.,  •   .  .'     .       •  •  ..  ■  .  .\i\     '  ■'         '       - 

Instructions.  — Cited  in.  State  v,  Ad^dy,  28  S.  C.  14,  4.  S.  E.  817,  ia 
sustaining  exceptions  to  instructions  on  .groun^  language  ..amopoited 
to  charging  jury  in  matters  of  factj  in  ^violation  of  .coi^stitution,  Axt- 

rv.  §  26.  ;  *  '   '".*'■ 

Cited  in  reference  notes  in  72  .Am»  Dec.  547,  to  point  -that  it  i* 
erroneous  to  charge  agains^.  the  predibility  , of  the  testinioi\v  .of  a 
defendant  in. a  priminal  case;  19  L.R.A.(N.S.)  819,  aA  instructipn  .that 
the  jury  should  receive  the  testimony  of  the  accused  with,  great  .(jaution, 
for  when  one  is  being  tried  for  a  capital  offense  jth^  temptation  to 
pervert  or  distort  the  facts  in  favor  of  himself  is  very  greai,^  consti- 
tutes  reversible  error.  , 

■ 
16  Nev.  44-49,  40  Am.  Rep.  485!    FERRIS  v.  CARSON  WATER  CO. 

Water  company  —  Failure  tetrq|i|jgMl!  T^tex  9t  fffei  •♦•^CSt^  jqt  iMt^of. 
V.  Bessemer  Waterworks  Co.  146  Al^,..379,  4J.  So.  77,  6  LJl.A-(N.S.) 
431,  and  Town  of  UkiaH  City,  y!  Uki^h  Water  etc-  Co.^  142  CkL  11^ 
100  Am.  St.  Rep.  107,  75  Pac.  Ili,  64  L.R.A.  234,  aa  to  right  to  re- 
cover damages  against  water  company  for  losses  because  of  failure 
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eup^y  water  at  flie;  Boston  SafC'Depoiit  etc.  Co.  t.  Salem  Water 
.  94  Fed.  210,  in  disaussiug  right  of  individuaJ  to  enforce  co:<trad; 

<rity  for  fire  protection;  Mettppolitm  Trust  Co.  v.  Topeka  Water 
.  132  Fed.  744,  discuasing  liability  of  water  company  to  reapond 

damBgeH  for  property  deatroyed  b;  fire,  (la  account  of  failure  of 
npany  to  sever  eoDtract  with  city  to  supply  water;  Mugge  v,  Tampa 
ilerwarka  Co.  52  FU.  377,  120  Am.  St.  Rep.  211,  42  So.  S3,  6  LJt.A. 
.H.)    11T6,   Md   Bush   V.  Artesian  H.   ±,   C.  Water  Co.   i   Ida.   623, 

Am.  St.  Sep.  164,  43  Pac.  70,  in  pasaing  on  liability  of  water 
npany  for  damages  caused  by  fire  by  reason  of  failure  to  furnisb 
ter;  Pack  v.  Sterling  Water  Co.  118  III.  App.  536,  in  denying  lia- 
ity    of    water    company   to    citizen    whose    property    was    destroyed 

fire  for  failure  to  supply  water  under  contract  with  city;  Fitch 
Seymour  Water  Co.  139  Ind.  220,  47  Am.  St.  Rep.  263,  37  N.  E. 
I,  as  to  tight  of  property  owner  to  recover  against  water  company 

failure  to  furnish  water,  at  £re  as  under  its  contract  with  the  city; 
rtoD  V.  Larkin,  36  Ean.  250,  59  Am.  Rep.  544,  13  Pac  400,  to  point 
,t  third  person  onl^  indirectly  beuefited  by  contract,  has  no  right  to 
■   upon  it;   Mott  v.  Cherryrale  IVater  ate.  Co.  48  Kan.   15,  30  Am. 

Eep.  269,  28  Pac.  990,  16  L.RJI.  376;  Allen  4  Curry  Mfg.  Co.  v. 
■eveport  Waterworks  Co.  113  La.  1112,  104  Am.  St.  Rep.  525,  37  So, 
,  68  L.R.A.  660,  and  Howemim  t.  ;rre&ton  Water  Co.  119  Mo.  309,  41 
I.  St  Rep.  &67,  24  S.  W.  TS&,  23  L.B.A.  149,  to  point  that  property 
ler  cannot  sue  upon  contract  between  city  and  water  company  for 
nagcs  aostaioed  by  him  through  failure  of  company  to  furnish  water 
Bre;  Phoenix  Ins.  Cq.  v.  Trenton  Water  Co.  42  Mo.  App.  123,  in  hold- 
wat«r  company  is  not  liable  to  inanrance  company  insuring  property 
troyed  for  failure  to  supply  water  to  eitinguieh  Sre;  Styles  v.  Long 
67  N.  J.  L.  421,  51  Atl.  713,  in  holding  that  individual  who  sustains 
tonal  injuries  by  reason  of  nonperformance  of  Btipulatinns  by  pub- 
corporation  for  the  construction  of  public  works  is  not  entitled 
maintain  an  action  of  tort  Ijssed  on  niere  violation  of  contractual 
j;  Wainwright  v.  Queens  County  Water  Co.  7E  Hun,  153,  28  N,  T. 
p.  992,  in  holding  tax-payer  of  lire  district  cannot  oiaintain  suit 
contract  entered  into  by  a  water  company  with  the  fire  district; 
lae  V.  Houston  Waterworks  Co.  88  Tex.  239,  31  S.  W.  180,  28  LJLA. 
,  to  point  that  citiieu  of  municipality  cannot  recover  under  con- 
rt  between  munioipality  and  water  company  for  failure  of  latter 
lupply  water  at  Ere  through  which  he  BufTcred  damages;  Nicbol  t. 
itington  Water  Co.  63  W.  Va.  354,  44  S.  E.  292,  to  point  that 
ler  of  property  destroyed  by  fire  cannot  recover  damages  on  con' 
t  between  oity  and  water  company  to  keep  buildings  supplied  with 
er   for   "domestic,   sanitary   and   fire   purposes;"   Britton   v.   Green 

F,  ft  H.  Waterworks  Co,  £1  Wis.  58,  2D  Am.  St.  Eep.  862,  51 
IV.  87,  to  point  that  citizen  cannot  recover  against  water  company 
er  contract  with  municipality  for  failure  of  companv  to  furnish 
sr  at  fin. 


16  Nev.  44-49         NOTES  ON  NEVADA  REPORTS.  472 

Cited  in  reference  notes  in  81  Am.  St.  Rep.  480,  to  point  that  where 
company  contracts  with  a  city  to  furnish  an  adequate  water  supplj 
for  fire  protection,  and  by  reason  of  a  breach  of  this  contract  the  prop- 
erty of  a  citizen  is  burned.    The  authorities  are  in  conflict  as  to  wheth- 
er the  injured  citizen  has  a  right  of  action  against  the  water  companj. 
The  great  weight  of  authority  denies  the  right  of  a  citizen  to  recover 
for  the  loss;  81  Am.  St.  Rep.  481,  there  must  be  some  privity  between 
him  and  the  promisee,  and  some  obligation  or  duty  owing  from  the 
latter  to  him,  which  would  give  him  a  legal  or  equitable  claim  to  the 
benefit  of  the  promise,  or  an  equivalent  from  him  personally.    A  legal 
obligation  or  duty  owing  from  the  promisee  to  him  will  so  connect  him 
^vith  the  transaction  as  to  be  a  substitute  for  any  privity  with  the 
promisor,  or  the  consideration  with  the  promisee,  the  obligation  of 
the  promisee  furnishing  an  evidence  of  the  interest  of  the  latter  to 
benefit  him  and  creating  a  privity  by  substitution  with  the  promisor; 
81  Am.  St.  Rep.  482.  a  municipality  has  not  such  an  interest  in  ths 
property  of  a  citizen  by  reason  of  its  being  taxable  property  that  it 
can  hold  a  water  company  liable  for  its  loss  by  fire  which  results 
in  a  diminution  of  taxable  property;  the  right  of  taxation  is  too  remote 
and  uncertain  an  interest  to  be  foundation  for  a  claim  against  a  water 
company;    23  LJl.A.   150,  the  defendant   was  held  not   liable  to  the 
plaintiff  for  the  insufificiency  of  the  water  supply  furnished  by  it  under 
a  contract  with  the  city;  25  L.R.A.  259,  third  person  for  whose  beoefit 
a  contract  is  made,  does  not  in  all  cases  have  a  right  of  action;  to 
entitle  him  thereto  there  must  be  some  privity  between  him  and  the 
promisee,  some  obligation  or  duty  owing  from  the  latter  to  him,  giving 
him  a  legal  or  equitable  claim  to  the  benefit  of  the  promise,  or  sn 
equivalent  from  him  personally;  26  L.R.A.  260,  in  case  of  an  actios 
brought  against  a  water  company  for  the  nonsupply  of  water  for  ths 
purposes  of  extinguishing  a  fire,  by  reason  of  which  th«  plaintiff  sus- 
tained damages,  the  plaintiff  claiming  the  benefit  of  the  contract  be- 
tween the  defendant  and  the  town,  the  court  held  the  plaintiff  could  not 
maintain  an  action  against  a  water  company  under  its  contract  with  the 
town,  there  being  no  privity  of  contract  between  the  plaintiff  and  the 
defendant  company;  61  L.R.A.  94,  the  right  of  taxation  vested  in  the 
authorities  of  a  city  by  the  legislature  does  not  create  such  an  interest 
in   the   taxable   property   therein   as  to   give   the   municipality  or  its 
assigns  a  right  of  action  against  a  water  company  for  damages  from 
the  diminution  of  taxable  property  by  the  destruction  thereof  by  fire 
by  reason  of  the  insufficiency  of  water  supplied  under  a  contract  with 
the  municipality. 

Deficiency  judgment.  —  Cited  in  dis.  op.  of  Bartch,  J.,  in  McKay  ▼. 
Ward,  20  Utah,  183;  57  Pac.  1034,  46  L.R.A.  633,  to  point  that  defi- 
ciency of  judgment  cannot  be  rendered  against  the  purchaser  of  mort- 
gaged premises. 

Cited  in  reference  note  in  23  L.R.A.  148,  to  point  that  no  privity  or 
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bligation  or  dutjr  owing  to  him  gtving  »  legal  or  equitable  cMAm  to 
lie  promisee,  or  an  equivaleiit  from  him  personallf  being  shomi. 

S  Her.  49-60.    BOBI«K  r.  BBITDBB. 

Cited  in  Bailey  t.  Paplna,  20  Ner.   17S,  19  Pac  33,  fo  point  tliat 
e  offered  to  stat«IDeBt  on  appeal  it*  taqnAaJtaa 


t  HcT.  50-61,  40  Am.  Sep.  4S&    STATE  r.  AH  CHEW. 

CoDititutional  law.  —  Followed  In  State' t.  Ah  Oonn,  16  Ner.  63,  boM~ 
\g  opium  act  canstitutional;  cited  in  Ex  Parte  Livingston,  20  Nev.  2S4, 
t  P»e.  322,  holding  constitutional  act  regulating  and  prohibiting  Bale 
F  spiritouB  liquors;  SUte  v.  Lee,  137  Uo.  149,  39  6.  W.  685,  in  holding 

3S74,  Rev.  Stats.  13S9,  mailing  it  a  misdemeanor  to  maintain  opium 
en,  not  unconstitutional  as  class  legislation  in  restraint  of  trade;  Luck 
.  Scars,  29  Or.  427,  54  Am.  St.  Bop.  487,  44  Pac.  694,  »  UR.A.  736, 
Qstaining  law  prohibiting  sale  of  opium  and  othsr  like  drugs;  Powell 
.  Commonwsalth,  114  Pa.  278;  Commonwealth .  v.  Powell,  1  Pa.  Co.  Ofc. 
05,  and  Powell  v.  Commonwealth,  19  W.  N.  C.  29,  holding  conatituUanal 
ct  prohibiting  manulactun  uid'sale  of  oleomargsruM. 

Cited  in  reference  notes  in  1  Am.  St.  Rep.  649,  to  point  that  the  leg; 
ilatnra  of  a  state,  in  the  exercise  of  the  power,  maj  prohibit  the  selling 
I  giving  awaj  of  opium  bj  anj  person  except  druggists  and  ^potbe- 
tries  and  maj  provide  tiiat  druggists  and  apothecaaies  shall  sell  it  oqIjt 
□  the  prescription  of  legally  practising  physicians;  54  Am.  St.  Rep. 
07,  a  statute  permitting  the  sale  of  opium  is  constitutional;  78  Am. 
t.  Rep.  258,  the  selling  or  giving  away  of  opium  may  be  nuidc.  • 
rime  by  statute,  and  such  au  act  is  constitutional;  6  L.R~&.  581,  th$ 
tgislatnre  may  prohibit  a  dangerous  huaineaa,  aa  the  sale  of  opium, 
r  may  regulate  the  sate  of  any  commodity,  the  use  of  which  would 
s  detrimental  to  the  morals  of  the  peopU. 

Sufficiency  of  title  of  act. — Cited  in  Ei;  Parte  Yung  Jon,  28  Fed. 

12,  holding  title  to  act  Novenber  21,  L^n,  "regulating  sale  of  opiuia 
nd  suppressing  opium  dens"  sufHciently  eovera  the  ant. 

Indictment  —  NegatiTing  eicepdona.  —  Cited  in  State  t/ BncfcarflO 
ack,  30  Ner.  334,  96  Psc.  497,  and  Johnson  v.  People,  33  Colo.  283,  108 
.m.  St.  Rep.  90,  80  Pac.  136,  holding  that  where  there  are  exceptions 
:  U  not  necessary  for  the  indictment  to  negative  the  exception;  Slietp 
.  United  Slates,  81  Ted.  696,  26  C.  C.  A.  670,  to  point  that  iwdi* 
lent  for  statutory  offense  should  negative  an  exception  to  the  statute 
'here  that  exception  is  such  as  to  render  the  negative  of  It  an  esMntM 
art  of  the  definition  or  description  of  the  offense  charged,  only. 

Cited  in  reference  note  in  94  Am.  Dec.  256,  to  point  that  if  the  ex- 
tption  is  so  incorporated  with  the  clause  descrlMnp  the  offense  that 
:  in  fact  becomes  a  part  of  the  dGBcriptlon,  then  it  cannot  be  omitted 
1  the  pleading*;  but  if  it  is  not  so  incorporated  with  the  clause  defining 
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a^e  Q&tnse  as  to  become  a  material  part  of  the  definjition,  then  it  U 
matter  jqI  defense,  and  must  be  shp^n  by  the  other  party,  though  it  bt 
in  the  same  section,  or  even  in  the  succeeding  sentence. 

—  Essential  avenuenta.  —  (MtA  In  Territmy  y.  Bums,  6  Mont  U, 
9  Fac,  434,  in  discussing  essential  avennents  in  aa  indictment. 

'GitiMnaliip  of  child  of  Qiineae  piireBts.-*- Cited  in  United  States  t. 
Wong  Kim  Ark,  169  U.  S.  697,  42  L.  ed.  907,  18  Sup.  Ct.  B^p.  475, 
in  discussing  citizenship  of  child  bom  in  this  country  of  Chinese  parents. 

1^  Her.  61-^.    STATE  ▼.  AH  GONN. 
-No  citation. 

16  Not.  62-*63.    STATE  t.  CHINO  GAHQ. 
No  citation. 

16  Ner.  63-64.    EX  PARTE  LORRAINE. 

Extradition  — "Charged.''  — Cited  in  State  ▼.  White,  40  Wash.  565,  M 
Pac.  909,  2  L.R.A.(N.S.)  567,  to  point  that  the  word  "charged"  in  the 
statute  contemplates  the  person  arrested  and  delivered  up,  committed 
the  offense  in  another  state  and  is  in  such  state  charged,  either  br 
indictment,  information,  or  accusation  known  to  the  law  of  sucli 
state. 

CSted  in  reference  notes  in  57  Am.  Dec.  399  to  point  that  the  per-on 
must  be  charged  with  crime  in  another  state  is  in  some  instances 
required  by  statute;  46  Am.  St.  Rep.  417,  statutes  for  the  siirremler 
of  fugitive  from  justice  must  be  strictly  complied  with  and  in  order 
to  hold  a  fugitive  to  await  the  requisition  of  the  executive  of  another 
state,  it  must  affirmatively  appear  from  the  complaint  on  file  before 
the  committing  magistrate  of  the  state  to  which  such  party  has  fled 
that  a  crime  has  been  committed  in  such  other  state,  that  the  accused 
has  been  charged. in  that  state  with  that  crime,  and  that  he  has  fled 
from  justice  and  is  within  the  state  wfa«re  the  arrest  is  made:  tlH'se 
are  essential  jurisdictional  facts  and  must  appear  to  authorize  the 
arrest  and  detention,  they  cannot  be  inferred;  112  Am.  St.  Rep.  lllf 
in  order  to  hold  a  fugitive  from  justice  to  await  the  requisition  of 
the  governor  of  anpther  state,  it  must  affirmatively  appear  from  the 
complaint  filed  before  the  committing  magistrMe  in  Nevada  that  a 
crime  has  been  committed  in  the  other  state,  that  the  accused  ha<s 
been  charged  in  that  state  with  its  commission,  and  that  he  has  fled 
from  justice  and  is  within  the  state  of  Nevada;  112  Am.  St.  Rep.  121, 
in  order  to  give  the  governor  of  the  asylum  state  jurisdiction  to  issne 
his  warrant  of  extradition,  it  must  be  shown  that  the  accused  is  a 
fugitive  from  the  justice  of  the  demandin/s:  state;  112  Am.  St.  Rep- 
124,  in  order  for  the  person  to  be  eztradicted  there  must  be  some 
charge  in  the  demanding  state  against  the  accused  in  the  form  of  an 
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ment,  information,  affidavit  ofother  fbrm  of  accusatton  IcitoWn 
■  laws  of  the  demanding  atate;  26  L.K.A.  34,  the  statute  author- 
the  preliminary  arrest  must  b«  atrictlj  complied  with;  28  L.RA. 
tatutes  providing  for  the  arreat  oi  oxit  omiiatA  6f  beluf  H  foffttlire 
justice  before  the  requisition  arrivee  for  hia  rendition  ntaj  impose 
ondition  nhich  the  legislature  may  think  necessary. 

,Y.  64-78.    IOWA  UIHING  CO.  v.  BOMANZA  lOH.  CO. 
Dmins  —  WaiveE  of  Iiy  pleatfiK,  —  (^ted  in  Boae  v.  Richmend  Uin. 
r  Nev.  64,  37  Pao.  1110,  a5d  Hairu  i.  Helena  M.  Co.  29  NaT.  BIS, 
ic.  3,  to  point  that  defendant  b;  demurring. and  answering  waives 


lei  and  mining — Jnii»dicti«n  oi  oouxt.  —  Cited  in  Rose  v.  Rich' 
Slin.  Co.  17  Not.  62,  27:Pac.'1112,  conatruiug  S  3338  of  Fed.  Rar. 
and  holding  court  had  juriadiction.  to  decide-  aver;  question,  oo- 

ig  in  the  case. 

!T.  76-7S.    STAXE  KX  SEL.  QUIIfH  v.  DISTRICT  CODBT. 
ed  in  State  y.  Quian,  Ifi  Nev,  90y  ia^ving  history  of  cMe.     . 
priMnment  until  fine  paid. —Cited:  in  Ex  Parte  Bwgman,  IS  Nev. 
4  Pac.  217,  to  point   that  person  flned  may  be  imprisoned  until 

utitutiowLl  Uw.>»Oited  in  State  v.  Donovan,  30  Nev.  M,  IE  Pao. 
tuitaining  as  constitutional,  gaoiing  law,  Stats,  1897,  p.  114: 
tioraiL  — Cited  in  State  «  rel.  Thoinpson  v.  Second  Judicial  Ilia- 
Court,  S3  Nev.  246,  46  Pac.  408,  to  point  that  if  trial  coart  tax 
that  were  not  taxable  agarnat  relator,  it  ttaB  not  an  exoess  of 
ictidn  and  its  action  cannot  be  reviewed  upon  certiorari;  followed 
ipp  V.  District  Court,  103  Patt.  fNev.)  236,  and  State  v.  Second 
iai  Diar,  Court,  106  Pic.  (Nev.)  1024,  on  point  that  inquiry  upon 
of  certiorari  will  not  extend  further  than  to  determine  whetber 
or  tribunal  baa  jurisdiction  to  make  Order  complained  of. 

!T,  79-85.    STATE  T.  PARKER. 

lictment  for  burglary.  —  Laying  ownership.  — Cited  in  State  v. 
1,  25  Nev.  443,  62  Pac.  243,  to  point  that  ownership  is  properly 
n  persons  having  poesession  at  time  of  burglary;  disapproved  in 
e  v.  Webber,  138  Cal.  150,  70  Pac.  1091,  and  Nichols  v.  State,  68 
424,  33  N.  W.  547,  diqcussin^  burglary  upon  railroad  car. 

!v.  85-88.    HAinnHG  r.  SMITH. 

ed  in  Reese  t.  Einkead,;  IT  Nev.  449,  SO.Fac.  lOSS,  to  point  that 

allegations  bf  auryiving  .partner  aaara  usual  in  ordinary  complaint. 
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16  Nev.  B9-81.    STATS  y.  QUIVH. 
No  citation. 

16  Her.  91-92.    BAUM  ▼.  MEYSS. 
No  citation. 

16  Nev.  92-94.    STATE   EX   REL.    FLAKNINGHAM   ▼.   BOARD  OF 
COM'RS  OF  STOREY  CO. 

Classification  of  counties  —  Intention.  —  Cited  in  State  t.  Woodbury, 

17  Nev.  343,  30  Pac.  1008,  to  point  that  intention  of  the  legislature  io 
classifying  counties  must  control  courts. 

^Last  general  election"  —  Meaning  of  term.  —  Qted  in  State  y.  Wood- 
bury, 17  Nev.  344,  80  Pao.  lOOS,  in  construing  words  "last  general  elec- 
tion;" State  T.  Woodbury,  17  Nev.  353,  30  Pac  1011,  adhering  to  oon- 
struotion  given  to  words  "last  general  election'^  in  statute  of  1879. 

16  Nev.  94-98.    LAKE  ▼.  LEWIS. 

CSted  in  Brandon  v.  West,  28  Nev.  507,  83  Pac.  328,  to  point  that 
legal  title  having  passed  to  suocessor  by  operation  of  law,  it  is  incom- 
bent  upon  them  to  convey  to  plaintiff. 

16  Nev.  98-101,  40  Am.  Rep.  495.    EX  PARTE  DARLING. 

Constitutional  law.  — Cited  in  State  v.  Overton,  26.  Nev.  151,  in  con- 
struing Stats.  1881,  p.  166,  as  to  licensing  benevcdent  lottery;  fol- 
lowed in  Ex  Parte.  Woodbum,  104  Pac.  (Nev.)  245,  on  point  that  leg- 
islature has  no  power  to  pass  act  which  would  have  effect  to  "oommate'' 
any  portion  of  sentence  imposed  by  court;  in  dis.  op.  of  David- 
son, J.,  in  Barnett  v.  Stote,  42  Tex.  Cr.  324,  62  S.  W.  777,  in  disca^ng 
validity  of  art.  723,  Code  Crim.  Proc.;  £x  Parte  Qawson,  b 
Utah,  360,  15  Pac.  329,  to  point  that  commutation  statute  encroaches 
upon  authority  of  executive  and  further  that  prisoner's  right  to  dis- 
charge was  controlled  by  statute  in  force  at  time  of  his  sentence. 

Cited  in  reference  note  in  1  L.R.A.(N.S.)  522,  to  point  that  as  to 
cases  distinguished  from  principle  case  in  which  it  was  held  that 
Nevada  Stats.  1881,  p.  109,  establishing  certain  credits  for  good  be- 
havior, in  so  far  as  it  attempts  to  commute  any  portion  of  the  sen- 
tence imposed  by  the  courts  prior  to  the  time  the  act  took  effect,  is 
inoperative  and  void,  as  interfering  with  the  judiciary. 


16  Nev.  101-120.    STATE  v.  PRITCHARD. 

Jury  — Challenges  to.  — Cited  in  State  v.  Hartley,  22  Nev.  856,  40 
Pac.  374,  28  L.R.A.  38.  as  to  the  necessity  of  interposing  challenges  by 
^oth  the  state  and  the  defendant  before  jury  is  completed;  distin- 
gtiished  in  State  v.  Vaughan,  28  Ne^.'119>^  43'Pttc:  198,  on  the  groirad 
that  no  testimony  had  been  taken  in  the  principal  case,  which  was 
one  of  the  grounds  upon  which  decision  was  placed. 
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— — BxcnaBK  juor  after-  nAmiuioii.  of  avidence, — Citad  in  SUU  t. 
Bughaj],  23  Nev.  113,  43  Pac.  196,  as  to  ekcuaing  juror  after  admis- 
OD  of  evidenoe. 

DiuliaiEinE  juior  aftai  aironi.— CStad  in  Ocha  v.  People.  124 

1.  410,  16  N.  £.  665,  ud  State  v.  Naati,  46  La.  Ann.  204,  14  So.  611, 
»  point  that  trial  court  liaa  diaoretioaar;  power  to  diacharga  juror 
'ter  hahaa  beeo  awom. 

Cited  in  reference  notes  in  1  Am.  St.  Bep.  123,  634,  to  point  that  a 
nor  may  be  discharged  after  he  has  sworn,  and  before  evidence  t> 
ven  beeaaso  it  is  discovered  ae  opposed  to  capital  puniBhmsnt,  or 
KauM  it  is  then  ascertained  he  will  not  convict  on  cireumstantial  evi- 
me*;  and  in  auoh  a  oaae  the  court  Keed  not  diacliaj-ge  the  remaining 
even  but  may  impanel  anothM  Juror  in  pla«e  of  the  one  discharged. 
Instinction.  —  CHed  in  People  v,  Ammerman,  118  Cal.  29,  60  Pao.  17, 
.  sustaining  charge  of  court  to  find  for  people  upon  plea,  of  jeopardy 
L  former  acquittal. 

cited  in  rererenoe  note  in  68  Am.  Dee.  647,  to  point  that  where  tha 
cts  are  agreed  upon,  the  court  may  instmot  the  jury  that  they  oon- 
itute  DO  former  jeopardy. 

)  VeT.  12D-131.    STATE  t.  CABBICE. 

Indictment  —  Safflcieney. — Cited  in  Adams  v.  People,  25  Colo.  636, 
1  Pac.  808,  in  sustaining  indictment  under  Gen.  Stats.  1883,  S  769 
^fills'  Ann.  State.,  %  1246)  diarging  official  with  failure  to  pay  over 
oney;  United  States  v.  Bomemann,  86  Fed.  267,  and  Sgebee  t.  State, 
1  Fla.  634,  30  So.  813,  holding  indiotraent  against  put>lio  officer  for 
nbezzlement  of  public  funds  need  not  state  Idnd  of  money;  Moore  v- 
nited  States,  160  U.  S.  275,  40  L.  ed.  425,  16  Sup.  Ct.  Rep.  297,  hold- 
g  that  indictment  against  a  public  officer  for  conversion  of  public 
oneye  defective  in  that  it  did  not  allege  tlie  money  camo  into  hia 
)Bsesaion  in  hie  official  capacity. 

Cited  in  reference  note  in  98  Am.  Dec.  172,  to  point  that  in  the  in- 
ctment  it  is  sufficient  to  allege  and  prove  the  felonious  conversion 
<  his  own  use  of  any  money  that  came  Into  his  possession,  or  was 
idcr  his  control,  by  virtue  of  his  office,  without  specifying  with  cer- 
Jnty  the  particular  kind  of  funds  embezzled,  or  the  particular  time 
hen  tho  UMey  was  r«eeived. 

ETidenee.  — Cited  in  State  v.  Crowder,  41  Kan.  Ill,  21  Pac.  211, 
I  point  that  admissions  by  persons  accused  of  crime  suggesting  the 
ference  that  such  crime  was  committed  as  alleged,  are  admissible 
^inst  the  person  malting  them;  State  v.  Neilon,  ii  Or.  176,  73  Pac. 
14,  in  discussing  proposition  of  necessity  of  proving  kind  of  money 
here  information  alleges  defendant  converted  "lawful  money  of  the 
nited  States." 

Conf eaaionB.  —  Gted  in  reference  notes  in   18  L.B.A.(N.S.)    776, 

I  point  that  tha  law  excluding  confessions  was  based  in  a  spirit  of 
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charity  for  the  wealaiess  of  human  natnre;  and  rested  upon  the  theory 
that  a  man,  when  charged  with  a  crime  and  threatened  with  the  pun- 
ishment of  the  laWj  or  promises  of  immunity  therefrom,  might  be 
induced,  while  in  an  excited  and  alarmed  oonditaon  of  mind,  to  make 
statements  that  were  not  true;  such  statements,  when  so  made,  were 
and  should  be  excluded  by  the  courts;  1%  LJK.A.(N.S.)  806,  it  is  oily 
where  the  confession  was  obtained  by  mob  violence,  or  by  threats  of 
harm  or  promises  of  favor  or  worldly  advantage  held  out  by  some  per- 
son in  authority  or  standing  in  such  intimate  relation,  from  which  the 
law  would  presume  that  his  promises  would  be  likely  to  exert  such  an 
influence  over  the  mind  of  the  accused  as  to  induce  him  to  state  thin^ 
that  were  not  true,  that  the  court  would  be  authorized  to  exclude  tiie 
confession  or  admission;  1$  L.R.A.(N.S.)  814,  a  statement  to  a  county 
treasuirer  suspected  of  being  a  defaulter,  made  by  one  of  his  bondsmen, 
^'there  is  no  use  of  putting  this  thing  off  any  longer.  If  you  are  short 
come  out  and  say  so  and  we  will  try  to  fix  it  up/' — was  held  not  to  be 
a  promise  or  representation  which  could  reasonably  have  induced  the 
accused  to  state  what  was  not  true;  and  therefcM'e  it  was  not  such 
inducement  as  would  render  involuntary  a  confession  thereafter  made; 
18  L.R.A.(N.S.)  847,  the  bondsman  of  a  county  treasurer  was  held  not 
to  stand  in  such  relation  to  him  as  to  exercise  any  undue  influenee  or 
control  over  his  mind,  so  as  to  make  him  a  person  of  authority  within 
the  rule. 

Challenge  for  implied  bias.  —  Cited  in  State  v.  Haworth,  24  Utah, 
408,  68  Pac.  158,  in  upholding  challenge  for  implied  bias  where  juror 
had  opinions  that  deceased  had  been  unlawfully  killed  but  no  opinion 
as  to  who  did  the  killing. 

16  Nev.  131-136.    WALL  v.  XRAINOR. 

Evidence.  —  Brown  v.  Wheeler,  62  Kan.  682,  64  Pac.  596,  in  discussing 
cumulative  evidence  on  application  for  new  trial  on  ground  of  newlv- 
discovered  evidence. 

Cited  in  reference  note  in  14  L.R.A.  611,  to  point  that  if  admissions 
have  been  proved  no  trial  testimony  of  other  admission  is  accumulative. 

16  Nev.  136-152.    STATE  EX  REL.  MITRPHY  r.  OVBRTON. 

Lotteries  —  "Prize  concerts"  are.  —  Cited  in  State  v.  Kansas  Mercan- 
tile Ass'n,  45  Kan.  353,  23  Am.  St.  Rep.  727,  25  Pac.  985,  11  UU. 
431,  to  point  that  "prize  concerts"  are  lotteries. 

Cited  in  reference  notes  in  7  L.R.A.  600,  to  point  that  a  scheme  of  a 
benevolent  association  to  provide  for  the  care  and  maintenance  of  the 
state  insane,  to  distribute  among  ticket-holders  to  a  public  entertain- 
ment prizes  by  raffle  or  other  similar  schemes,  is  a  "lottery;*  12  L.RA. 
89>  "prize  concerts"  are  lotteries. 
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[sv.  1S2-154.    STATE  EX  BEL.  ZING  v.  HALLOCE. 

ted  in  State  t.  Hftllock,  IG  Nev.  3TS,  to  point  tliat  eoutitutioiULl 

idment  pa«B«d  since  statute  is  controlling. 

rer.  154-^15S.    LACBUAH  r.  BARHETT. 

ted  In  Laohman  t.  Bainett,  IS  Nev.  160,  3  Pac.  38,  same  ease  od 

id  appeal. 

eetmcnt  —  Hiridai  «f  epssmtnt  may  not  maintain. — Cited  in  Hoj« 

hurber,  I*G  Ala.  188,  40  So.  834,  to  point  that  person  In  enjoy- 

t  and  use  of  an  eaiienient  has  no  auch  title  as  will  enable  him  to 

Ltain  ejoetment 

■idence.  —  Cited  in  reference  Dotes  in  77  Am.  Dec.  553,  to  point  that 

cannot  be  introduced  to  show  interest  of  defendant,  as  It  has  no 
ency  to  show  this  fact;  121  A'ra.'Bt.  Rep.  406,  in  proceedings  for 
ble  entry   and  detainer  title  cannot  be  drawn  directly  iato  quea- 

and,  conBidered  as  a  defense,  ib  always  immaterial.  The  plain- 
leed  not  establish  any  title  on  his  part,  and  the  defendant  will  not 
ermitted  to  prove  as  a  defense  that,  though  hia  entry  was  forcible, 
'Bs  the  owner  of  the  property  and  therefore  was  and  is  entitled  to 
thereof. 


rev.  156-iaa   Marshall  t.  goldbh  fleece  g.  &  s.  kin.  co. 

iPmL  —  atod  )B  CotBitock  Uill.  &  Min.  Go.  t.  Allen,  31  Nev.  380, 
M.  43E,  to  point  that  appeal  will  lie  fron  order  Btciking  out  state- 
;  cm  motioa  for  new  trial;  Bliss  v.  Grayson,  2E  Nev.  846,  58  Pac. 
to  point  that  court  will  decide  whether  findings  sustain  judgment 
ppeal  from  order  denying  motion  for  new  trial, 
eeislon''  of  court  deflned.  —  Cited  ia  Bmbaker  v,  Brubaker,  74  Kan; 
86  Pao.  4&5,  diacnssing  and  de&iing  meaning  of  word  "decision"  of 

neadnent  to  pleadings.  —  (Sted  In  Grand  Central  Min.  Co.  v.  Mam- 

I  lOn.  Co.  3$  Utah,  5f>7,  S3  Pac.  685,  in  discueeing  amendment  to 

IJDga. 

rporatloas  —  Sale  of  delinqneot  stock.  —  Cited  in  reference  note  in 

RA.  SIO,  to  pdnt  that  a  sale  of  delinqaent  shares  is  not  unlawful 

ise   the   assessments  not  paid   would  not  have  been  necessary  ft 

Tuatees  of  the  corporation  had  not  previously  misappropriated  its 

er.  HO-184.    B0CELET  t.  BtfCKLBT. 

idence.— Distinguished  in  Schwartz  v.  Stock,  26  Nev.  147,  65  Pac. 
qaeations  not  having  been  raised  aa  to  whether  the  widow  and 
!sentative  of  her  deceased   hosband  was  competent  to  testify   to 


M  in  reference  oote  In  E3  L.R.A.  6SS,  to  point  that  an  account 
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book  kept  by  a  deceased  person,  accompanied  by  testimony  of  his  per- 
sonal representative  that  it  was  the  book  in  which  he  kept  his  tc- 
counts;  that  the  handwriting  therein  was  principally  the  decedent's, 
the  rest  being  the  handwriting  of  the  witness;  that  the  entries  were 
made  at  or  about  the  time  the  transactions  to  whidi  they  referred 
occurred;  and  that  it  was  the  book  in  which  the  deoedent  had  settled 
with  persons  with  whom  he  had  business. 

Personal  pcoperty  of  deceased -«*  Sight  of  po^sessioiL — Cited  in  ref- 
erence note  in  112  Am.  St.  Rep.  731,  to  point  that  the  right  to  the 
possession  of  the  personal  property  of  a  deceased  person  is  in  bii 
personal  representative,  and  not  in  his  heirs  or  distributeesy  until  after 
distribution. 

16  Nev.  185-193.    6ASS  v.  HAMPTON. 
No  citation. 

16  Nev.  194-207.    KLEIN  v.  KINKEAD. 

Statutes.-^ Cited  in  Ex  Parte  Livingston,  20  Nev.  288,  21  Pftc  324, 
di^ussing  what  may  be  embhiced  within  a  statute;  State  v.  Board  of 
Com'rs,  21  Nev.  239,  29  Pac.  976,  as  to  validity  of  atatute  codsoU- 
<iating  office;  cited  in  dis.  op.  of  Bonnifield,  J.,  in  State  v.  Board  of 
Oom'rs,  22  Nev.  415,  41  Pac.  161,  to  point  that  different  steps  in  a 
statute  by  which  purpose  is  to  be  accomplished  are  not  different  sub- 
jects, but  minor  parts  of  the  same  subject. 

Cited  in  reference  note  in  64  Am.  St.  Riep.  74,  to  point  that  the 
different  steps  by  which  the  purpose  of  an  act  is  to  be  accomplished 
are  not  different  subjects,  but  minor  parts  of  the  same  subject. 

•  —^  Title  to  act  —  Cited  in  reference  notes  in  64  Am.  St.  Rep.  75, 
to  point  that  the  title  of  an  Act  is  sufficient  if  the  provisions  of  the 
act  are  germane  to  the  general  subject  expressed  in  its  title.  When 
the  general  purpose,  is  declared  in  the  title,  the  means  for  its  aeoosa- 
plishment,  provided  by  the  act,  are  presumed  to  be  intended  as  neces- 
sary incidents  and  if  the  subject  is  properly  expressed  in  the  title,  the 
act  may,  without  vitiating  the  title,  create  the  means  and  instrumen- 
talities required  for  its  own  accomplishment;  64  Am.  St.  Rep.  9&, 
a  law  providing  for  the  construction  of  an  insane  asylimi,  that  the 
money  appropriated  for  that  purpose  shall  be  taken  from  the  state 
school  fund,  and  that  in  its  place  there  shall  be  deposited  state 
bonds,  bearing  interest,  etc.,  together  with  a  provision  for  the  levy 
and  collection  of  a  tax  to  meet  the  payment  of  the  bonds,  has  ite 
subject, — the  care  of  the  insane,— expressed  in  its  title,  an  "act  to 
provide  for  the  taking  care  of  the  insane  of  Nevada." 

Estoppel  of  owner  to  follow  property,  when.  —  Cited  in  Wilderman 
V.  Harrington,  2  Wilson  (Tex.)  724,  holding  that  where  one  person 
entrusts  another  with  all  the  indicia  of  ownership  oi  personal  prop- 
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',  and  tbB  Uttar  «t«ngfultf  diapOMi  sf  It  to  Ml  imtoeenb  pnrebAaer, 
ler  will  be  eatopp«d  to.  pursue  property  and  aintt  look  to  eeller. 
[t«d  In  referenot'  ao*M  in  4S  LJl.A.  790,  to  pointi  tiMt  the  owmar 
MrtificAte  of  stock  ieaued  in  tke  nune  of  dilUrant  pardeB  and  an- 
ted bj  tbem  EM  trustodB,' wlio  defioait  Uieiu,:with  a' bank  to  be  held 
KillftUtal  Mcunt;  lor  an;  in44M«du«M  thui  eusting  or  thereafter 
>e  incurred  bj  reason  of  pnrchMes  or  «alefl  of  stock  that  th«,.b«uh 
ht  make  for  him,  which  stock  is  HUbsequently  delivered  by  the 
k  with  other  stocks  to  another  •»  .wllatersi  security  for  the  paj'- 
tt  of  a  loan  made  by  him  to  the  bank,  and  for  further  advaiices 
i  might  be  made,  the  lender  having  no  knowledge  of  the  owncrsliip 
.he  stock,  cannot  recover  the  value  thereof  of  the  second  pledge  as 

a  conversion  thereof;  43  LJt.A.  TftS,  there  fa  nothing  in  the  mere 
,  of  the  disposition  by  a  bank  of  certificates  of  mining  stock  issued 
,he  name  of  different  parties  and  indorsed  by  them  as  trustees  as 
ateral  security,  to  put  them  upon  inquiry  as  to  the  ownership  of 

stocks,  and  as  to  whether  the  bank  held  them  as  collateral  or  not. 

Hev.  207-215.    STATE  v.  ST.  CLAIR. 

istmetlon,  — Cited  in  State  v.  Buralli,  27  Nev.  64,  71  P«c,  536,  t« 
it  that  court  may  properly  refuse  iastruc^inn  asked  where  alresjlf 
^n  in  Bubatancei  followed  in  State  v.  Thompson,  101  Pac  (Key.) 
,  on  point  that  if  party  desires  ^plicit  instructions,  .it  is  his  duty 
prepare  same  and  ask  them  fo  b«  given. 

Sev.  215-217.    LAKE  v,  KING..  .  ,  ,;, 

ederal  jndgmCBt  —  In  dhoros  oaM.  -*•  Qibai  m  L*ke  v.  Lake,  IT  Not. 
,  30  Pse.  879i  discussing  what  aaDatitutes  final  judgment  in  divoiwa; 
«  V.  lAke,  IT  Nev.  8SS,  SO  Ac,8T9,  to  question  whether  decrst  dis- 
«d  trond  o£  matrimony  bsfoiis'trial  of  isine  towAing  pto^rty  and 
re  final  judgment  upon  wlicb.  appeal  can  be  taken;  Young  t.  Brehi, 
tfev.  383.  3  Am.  St.  Rep.  S92,  13  Pac  566,  to  point  that  judgment 
Msing  of  every  issue  in  case  in  final;  Uacnevin  v.  Macnevin,  63  Cal. 

iMlding  order  fOr  judgment  it  not  final  judgment, 
ited  in  reference  notes  in  60  Am.  Dec.  423,  to  point  that  interlocu- 
r  jwlgment  or  decree,  on  the  other  hand,'  may  be  aaid  to  be  one 
ch  does  not  dispose  of  the  cause,  but  reserres  further  questions 
lireetioRS  for  future  determination ;  60  Am.  Dec.  438,  where,  in  an 
on  for  divoToe.  the  bonds  of  matrimony  are  ordered  dissolved,  but 

court  reserved  its  decision  on  the  qneatitms  of  the  division  of  the 

toon  property  and  the  custody  of  the  child,  the  Judgment  is  not 

I. 

—  Alimony  pendente  lite,  appeal.— Cited  In  Kapp  v.  Kapp,  99  Pae.  -^^^M 

▼.)   1078  not«,  in  holding  order'  increasing  aUmonr  pendente  lito  *JV^^ 

appealable;   Leeh  v.  Lesh,  31   App.  D.  C.  485,  in  holding  that  an  fc       »♦ 

Bft)  Ths  from  an  order  for  allowhnee  of  nlfmony  pendente  Itte.  ^b<b-. 

31 
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^t-^-^Ordcor  appointiiig  receiver. -^  Cited  in  State  v.  Parker,  6  Wuh. 
416,  84  Pac.  15Q,  hokLing  order  of  court  appointiQg  assignee  in  insol- 
veney  in  place  of  person  named  in  deed  of  assignment,  is  not  a  fiaal 
judgment  from  which  an  appeal  lies* 

Mandamus.  —  Cited  in  State  v.  Cox,  1«5  Ind.  697,  68  N.  E.  860,  to 
point  that  mandamus  will  not  lie  when  it  appears  from  the  bill  thU 
it  cannot  benefit  person  applying  for  same. 

16  Nev.  217-222.     HOOLE  v.  KINKEAD. 

Mandamus.  —  Cited  in  State  v.  Murpliy,  19  Nev.  92,  6  Pec.  841,  to 
point  that  where  act  done  is  judicial  in  character  writ  of  mandaniu 
will  not  direct  in  what  manner  inferior  court  shall  act,  but  only  direct 
that  it  act;  Hardin  v.  Guthrie,  26  Nev.  252,  66  Pac.  745,  to  pomt  that 
in  mandamus  court  cannot  say  that  particular  conclusion  or  judgnieoi 
is  wrong;   State  v.  Curler,  26  Nev.  356,  67  Pac.  1077,  to  point  thai 
mandamus  will  lie  to  compel  an  officer  or  tribunal  to  exercise  judicial 
functions  but  not  review  their  acts;  State  v.  Board  of  Com'rs,  27  Nev 
474,  77  Pac.  986,  to  point  that  in  mandamus  court  cannot  substitute 
its  judgment  in  place  of  board  in  its  denial  of  petition;  State  v.  Boerliu. 
80  Nev.   477,  98  Pac.  404,  to  point  that   mandamus  will   not  lie  Ut 
review,  regulate,  revise,  or  annul  the  official  discretion  or  judgment  ot 
the  board  of  county  commissioners  after  they  have  once  heard,  con 
iid^red,  and  finally  exercised  their  discretion  and  judgment,  no  matter 
whether   said  exercised  discretion   and  judgment  is  erroneous  or  ex 
cessive;  People  v.  State  Board  of  Dental  Examiners,  110  III.  186,  to 
point  that  subordinate  body  vested  with  power  to  determine  question 
of  fact,  duty  is  judicial  and  it  may  direct  by  mandamus  to  proceed 
but  cannot  compel  to  determine  in  any  particular  manner;  Johnson  v. 
Sanitary  District,  168  111.  288,  45  N.  E.  214,  to  point  that  mandatory 
InjimctioB  in  nature  of  mandamus  will  not  issue  to  compel  letting  of 
contract  by  public  board;   Madison  v.  Harbor  Board,  76  Md.  398,  9S 
Atl.  8S8,  to  point  that  letting  of  contracts  for  public  improvements 
to  lowest  bidder  involves  eacercise  of  degree  of  official  discretion  whick 
will  not  be  controlled  by  mandamus;  State  ex  rel.  Saves  v.  Rieksrds. 
16  Mont.  153,  50  Am.  St.  Rep.  481,  40  Pac.  213,  28  L.R.A.  301.  as  *o 
discretion  of  state  board  :in  awar^ng  contracts;  State  v.  Riekaards,  It 
Mont.  152,  60  Am.  St.  Rep.  480,  40  Pac.  212,  28  L.R.A.  30a,  to  point 
that  officer  is  required  to  let  contract  to  lowest  bidder  if  reasonable: 
State  V.  State  Medical  Examining  Board,  32  Minn.  329,  50  Am.  Rep 
679,  20  N.  W.  241,  to  point  that  in  mandamus  proceeding  correctn&ss 
of  decision  enabling  exercise  of  judgment  caiinot  be  brought  into  re- 
view; Sawyer  v.  Mayhew,  10  S.  Dak.  23,  71  N.  W.  143,  to  pomt  that 
where  public  officer  in  the  exercise  of  discretion,  disnliows  his  daimt 
mandamus  will  not  issue  to  roFerse  his  judgment;  State  v.  Board  of 
Live-stock  Com'rs,  4  Wyo.  132,  32  Pac.  116,'  to  point  that  subordinate 
body  may  be  by  iioMadaimuB  d^reoted  t^  ^^,  but  n^^  how  it  shall  act; 
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UtB  T.  3tet«  Bo«rd  of  Und  Com'ts,  '  Wyo.  4^8,  63  Pac.  295.  to 
Dint  tbot  principal  casa  wu  quoted  to  effect,  UuLt .  aubordiiuiU  body 
la  b«  directed  to  «ct  but  not,,  hoy  to  act  im  matter  in  which  it  li^e 
ght  to  exerciae  ita  judgineqt.  ... 

CUed  in  r«^reace  nqtes  in  &0  Ato-  St.  Bep.  4.90,  to  pirint  tbat  those 
hott  duty  it  is  to  let^  contract*  for  public  work  are  requited,  in 
ic«rtaiiung.  who  ib  the  lonest  retpoiuible  bidder,  to  deliberate  and  to 
!cid«.  Xheir  duties,  theiefora,  ar^  not  merely  nuqiateiial,  but  partake 
'.  a  judicial  cbarantei,  te^utring  the  exercite  of  diacietioni  50  Au). 
t.  Sep.  491,  when  th«  «oni(:jtut>oo  or  some  statute  does  require  the 
wk  to  be  .let  to  the  lowest  TfjaponaLUe  bidder  jiving  adequate  se- 
trity,  thfl  ftdoiiniatJ-ative  bwi.  nbove  duty,  it  is  to  let  the  contract  io 
It  bound  toiet'it  to  the  one  whoae  bid  ia  merely  the  lonest;  and,  if  it 
t»  dona  lo,  ita  action  may  be  reconsidered,  before  the  contract  is 
oa«d,  and  tjte  awwrd  be  made  to  anotbei*-  It  has  a  discretion  to  .de- 
ir^inA  who  ia  "tJM  lowett  bidder"  and  what  ie."adaguato^ecuj'ity," 
ui  nnist  axernis^  it.  to  the  best  of  ita  judgne^  a^  for  the  publie 
rtereat.  WbeR  this  hM  bean  done,  mandamue  will  not  li^  in  the 
jBARCe  of  a  alear  showing  of  fraud  or  bad  faith,  to  compel  the  award 
'  tbe  contmot  to  one  wlioie  bid  ia  merely  the  lowest  in  amount;  5>D 
■D.  St.  R«p<  4SC,  it  iHll  iMue  to  compel  boarda  or  oSicera  to  act  with 
flptct  to.  tbe  letting  of  a  contract,  and  to  do  their  duty  by  deciding 
lit  aotia^g  according  to  their  beat  judgment,  but  a  court  cannot  direct 
i«in  in  what  maitner  to  decide;  98  Ap.  St.  R^p.  S79,  mandnmus  is 
it  a  KBNdy  by  which  to  review  or  interfere  with  tbe  discretiooary 
rtiom  of  an  officer  to  whom  tbe  people  have  tntntated  the  responsi* 
lity  of  andiUng  alaima  againat  tb«  state;  26  L.RJl.  710,  the  "loweat 
«poaaible.  bid,"  imports  "skill,  ability  and  integrity,"  and  the  discre- 
on  will  not  be  controlled  by  mandamus. 

i  ZT«T.  222-228.  HAP^KV  y..  WESTERN,  llinON  TEL.  Ca 
Telegiami  —  Liability  for  negligeDce.  —  Cited  in  Dau^erty  t.  Ainer- 
an  Union  Tel.  Co.  76  Ala.  172,  173,  61  Am.  Rep.  43$,_aa  to  Uability 
'  tekgraplt  cmnpiuiy  fepBon-detiveij  of  cipher  tel«giAms;  cited  in  dia. 
>.  of  Somervill,  J.,  in  Western  Union  Tel.  Co.  v.  Way,  83  Ala.  564, 
Bo.  SSf,  in  diiouHung.  prpper  measure  of  damages  for  neglecting  to 
^wmit  or  deliver  cipher  dispatches;  Hadley  v.  Western  Union  Tet. 
J.  115  Ind„  200,  15  N.  E,  850,  to  point  that  in  determining  what 
,irly  within  contemplation  of  parties  when  dispatch  sent,  terms  and 
intents  thereof  may  be  taken  into  consideration;  Hughes  v.  Western 
DJou  Tel.  Co.  79  Mo.  App.  139,  construing  §  2T29,  Stats.  1889,  in  rela- 
an  to  the  measure  of  damages  for  failure  to  ni^nd  or  deliver  telegraphic 
essage;  Williams  v.'  Western  Union  Tel.  Co.  136  N.  C  85,  48  8.  E. 
!9,  in  discussing  daraagea  for  erroneous  tranamiasioii  of  telecraphio 
esMges;  Ferguson  t.  Anglo- AmeriMn  Tel.  Oo.  16  Pk.  Co.  Ot.  102, 
id  Ferguson  v.  An^o-American  Tel.  Co.  4  Pai'Diet.  R.  88,  holding 
Mnlsal  damages  o&ly  can  b«'  recorered  tot  May  ia  deSrering  clphtr 
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-telegram;  Western  Union  Tel.  Co;  y.  Refolds,  77  Va.  1S4,  46  Am. 
Rep.  715,  and  Primrose  v.  Westeln  Union  Tel.  Co.  154  U.  B.  38,  38 
L.  ed.  896,  14  Sup.  Ct.  Rep.  110^,  an  to  rnle  of  danftigeA  for  failure  i» 
transmit  or  deliver  cipher  or  other  unintelligible  dis^iatcb. 

Cited  in  refierence  notes  in  71  Am.  D^t.  472,  to  pdiat  tkat  ^e  Wttght 
of  authority  holds  that  vhere  the  meaning  of  a  message  is'  wlioUy  on- 
icnown  to  the  agent  of  the  company,  the  settider  ean  onlf  reoofer 
nominal  damages  for  failure  to  transmit  'the  message  in  the  form  ia 
which  it  is  (delivered  to  the  company;  81- Am.  Dec.  -616,  it  Is  the  duty, 
also,  of  a  telegraph  company  to  transmit  and  deliver  m^^saages  prompt- 
ly,— and  it  is  consequently  liable  for  an  unreasoniible  delay;  81  Am. 
Dec.  617,  it  is  the  duty  X}f  a'  telegifaph  company  to 'forward  messages 
in  the  order  of  time  in  which  they  are  received,  unless  it  is  nridsr 
obligation,  by  statute  or  public  policy  to  give  precedence  to  certain 
m<«ssages,  as  those  of  the  govet^mcnt,  or  those  of  great  ^portaace; 
45  Am.  R(!p.  486,  it  is  the  duty  of  telegraph  companies  to  transmit 
messages  with  reasonable  diligence  and  in  the  order  of  time  in  which 
they  are  received;  45  Am:  Rep.  498,  tefcgraph ^ compianiee  are  liable 
to  the  extent  of  the  actual  damage  sustained  for  delay  or  faihire  in 
transmitting  a  dispatch,  the  importance  of  which  is  manifieBt  either 
by  its  o\^n  words  or  made  so  by  explanation;  117  Am.  St;  Rep.  289, 
in  the  absence  of  notice  of  special  circumstances  connected  *with ,  the 
sending  of  a  message,  a  telegraph  company  is  liable  Only  fot  nominal 
damages;  2  L.R.A.  777,  the  'broad  general  rule  in  such  cases  is  that 
the  party  injured  is  entitled  to'  recover  all  his  damages,  ioicltMliag'  gaiM 
prevented  as  welt  as  losses  sustained;  and  this  rule  is  subjeet  to  but 
two  conditions — tlie  damages  must  be  smch  as  may  fairly  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties  when  they  made 
the  contract — that  is,  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation;  and  they  must  be  certain  both  in  their  nature 

and  in  respect  to  the  cause  from  wliiththey  proceed. 

'     '     . .  '       '  ' 

16  Wev.  22^^42.    BROWN  v.  WARSEIT. 

Cited  in '  Brown  v.  Warren^  17  Nev.  419,  30  Pac.  10T8,  same  case  ot 
second  appieal.    '  • 

Nonsuit  —  Cited  in  Patchen  v.  Keeley,  19  Nev.  409,  14  Pac.  360,  as 

to  presumption   of   appellate   court   in  considering  nonsuit;    Burch  ▼. 

.Southern  Pac.  Co.  104  Pac.   (Nevi)   240,  to  point  that  in  granting  or 

refusing  motion  for  nonsuit,  court  must  take  as  proven,  every  fact 

plaintiff's  evidence  tended  to  prove.* 

SufS.cienc7  of  description  —  In  indictment  for  forgery.  —  Cited  in  Mc- 
Lean V.  State,  3  Ga.  App.  663,  60  S.  E.  334,  in  discussing  sufficiency 
-of  description  in  indictment  for  forgery. 

In  deed.  — Cited  in  Idaho  Gold  Min.  Co.  v^  Union  Mining  etc 

Oo.  5  Ida.  UO,  47  Paa  99,  in  discussing  sufiicienoy  of  description  in 
tdeed;  MoCbltoh  ?-  Prfoc*,  14  Mont.  .323,  ,43 .  4m.  St  Rep.  639,  .36  Pac 
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95,  holding  deaeription  of  premisea  In  conveyance  auDldent;  Hnber- 
lan  V,  Evans,  *fi  Neb.  757,  65  N.  W.  1060,  in  discussing  auffioiency 
t  description  in  deed;  Abhott  t,  Coates,  i2  Neb.  249,  86  N.  W.  10S8, 
]  point  that  extrinsic  evidence  adniiBSible  to  locate  lands  conveyed 
y  sheriff'fl  deed  containing  an  accurate  but  general  deaeription. 

Appeal  —  SufSdcDcy  of  assignment  of  error.  —  Cited  in  Wilcox  ¥. 
iutuQl  Fire  Ina.  Co.  81  Minn.  480,  84  N.  W.  335,  in  discuaaing  suf- 
i^ency  of  asaignment  of  erring  "tliat  court  below  erred  in  granting 
laijitilT's  motioq  for  new  tria,!." 

£jectment  —  By  cotenant.-' Cited  in  reference  notes  in  50  Am.  St. 
«p.  842,  to  point  tbat  each  cotenant,  irreapective  of  ihe  cljaracter 
I  the  ootenaocy,  ia,  aa  against  all  atrangeia  thereto,  entitled  to  the 
iduaivc  poaoesakwi  ot  all  tbe  property,  and  whenever  a  stranger  to 
>e  ^tle  unlawfully  seized  or  held  poaseasion  of  th?  property,  either 
>tenBnt  might  recover  such  poBsessioq  and  procure  a  writ  absolutely 
fCluding  the  intruder  from  the  poaseasion  of  the  property;  91  Am. 
t.  Eep.  SS9,  (mf  tenant  in  common  alone  may,  of  course,  bring  an 
:tion  of  ejectaent  againat  a  stranger;  6  L.R.A.(N.S.]  714,  an  action 
>  recover  poasession  of  certain  land,  it  was  urged  that,  if  plaintiff 
id  any  title  or  interest  in  the  land,  it  was. as  tenant  in  conunon,  and 
iat.be  oould  not  therefore  maintain  the  action  without  joining  hii 
ttenanta;  but  it  was  licld  that,  as  the  action  could  determine  no 
ghts   except   thone  of  present   posaesslon,  the  plalntilT  could  recover. 

{  Her.  242-259.    STATE  EX  REL.  RANKIH  t.  LEBTE. 
CorpoiatiDD — Trnftee  aelling  all  of  his  stock.  —  Cited  in  Orr  Water' 
itch  Co.  y.  Reno  Water  Co.,  17  Nev.  170,  30  Pnc.  69G,  to  point  that 
-ustees  ot  corporation  selling  all   ^heir  stock  ceaaed  to  be  officer  de 
"*- 

— 1 — Sight  t»  TotB  at  •to«ktaol4eis'  meeftuiE. — Cit«d  in  reference 
He  fil  13  IaR.A.  TS3.,  to  pojnt  that  the  right  (^  vot«  at  stodcholdeca' 
itMthaga  ia  not  governed  by  the  f>et  that  the  party  in  whose  name 
i«   atodc   ia  registered  is  merely  the  nominal  owner. 

"Sale  of  ftock,  title  paasoa  whea.— Cited  in  referaoM  note  in 
r  IjJLA.  W3r  to  point  that  the  furincipal  ease  ia  a  dictum  to  the 
r«et  that  aa  to  everyone  but  the  parties  to  tbe  transaction  the  legal 
tl«  to  the  stock  does  not  imbs  until  it  haa  been  entered  on  tbe  booka 
:  the  company. 

I  lleT.  2«0-e71.    ABEKNATHIB     t.     CONSOLIDATED     VIRGINIA 

MW.  CO. 

Aitwtmt  pomeaaion.— 'Cited  In  Unger  v.  Mooney,  63  GaX  594,  49 
m.  Rep.  106,  to  point  that  poasesaion  of  land  by  a  purehaser,  under 
»«d  of '  ftn  mtira  lot,  ia  .adrersa  to  tJw  dgbbful  owner,  though  ^ni^nt 
1   eoBiBion  witb  tlw  ^rajntor. 

Cited  in  reference  notea  in  91  Am.  St.  Rep.  S67,  to  point  that  tha 
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possessioxL  of  ozie  tenant  in  Qominpn  ia  the  possession  of  all.  His  aol« 
occupancy  of  the  common  property  is  entirely  consistent  with  tht 
existence  of  the  cotenancy  and  a  full  recognition  of  the  rights  of  his 
cotenanta  to  enter,  and  sfiare  the  possession  with  him  at  any  time. 
In  the  absence,  therefore,  of  facts  showing  that  he  holds  possession 
of  the  premises  in  opposition  to  such  rights  in  his  cotenauts,  his  occu- 
pancy  will  be  presumed  to  be  that  of  a  tenant  in  common,  recogniziiig 
the  cotenancy;  91  Am.  St.  Rep.  868,  where  one  claims  the  whole, 
and  his  possession  is  openly  and  notoriously  adverse  to  his  associates, 
this  is  sufficient  to  establish  an  ouster;  109  Am.  St.  Rep.  612,  where 
a  cotenant  conveys  to  a  stranger  to  the  title  by  a  conveyance  appro- 
priate in  form  to  transfer  an  estate  in  severalty,  and  the  grantee 
enters  into  «xclu8ive  possession  of  the  property  theretmder  as  a 
claimant  in  severalty,  this  is  an  ouster  of  the  other  cotenants  of  which 
they  must  take  notice,  and  which,  if  isufflciently  long  continued,  bars 
them  of  all  right  to  the  property. 

Statute  of  limitations.  — Cited  in  Pratt  v.  California  Min.  Co.  24 
Fed.  875,  in  discussing  statute  of  limitations  in  action  to  recover  pos- 
session of  mining  property. 

16  Nev.  271-?77.    LONKEY  v.  WELLS. 

Mechanics  lien  law. —  Cited  in  Malter  v.  Falcon  Min.  Co.  18  Nev. 
212,  2  Pac.  50,  to  point  that  mechanics  liens  are  to  be  liberally  con- 
strued; ^'^*yn«»d  V.  Ivey,  21  Nev.  244,  29  Pac  1091,  discussing  law 
of  mechanics  lien;  Porteous  Dec.  Co.  v.  Fee,  29  Nev.  380,  91  Pac.  136, 
and  Tonopah  Lumber  Co.  v.  Nevada  Amusement  Co.  30  Nev.  45f,  97 
Pac.  639,  to  point  that  mechanics  lien  law  shonld  be  liberally  con- 
strued, and  that  a  substantial  compliance  with  the  law  is  sfnfBcient 
to  create  a  valid  lien;  Leftwich  Lumber  Co.  v.  Florence  etc  Ass'n, 
104  Ala.  594,  18  So.  50,  in  discussing  sufficiency  of  statement  of  de- 
mand under  mechanics'  lien  law;  Smith  t.  Sherman  Min.  Co.  12  Mont 
528,  31  Pac.  73,  disciis^ig  sufficiency  of  statement  of  account  of  labor 
performed  on  a  mine  to  secure  valid  lien;  Sandberg  v.  Vicstor  Gold  etc 
Min.  Co.  24  Utah,  20,  66  Pac.  363,  in  discusEsing  necessity  for  publi- 
cation of  statutory  notice  in  action  to  enforce  mechanica'  lien. 

Waiver  by  answer.  —  Cited  in  Hammersmith  v.  Avery,  18  Nev.  230, 
2  Pac.  57,  to  point  that  misjoinder  of  canse  raised  by  demurrer  is 
waived  hy  answer;  Gardner  v.  Gardner,  23  Not.  212,  45  Pac  139,  to 
point  that  an  objection  complained  of  does  not  state  full  cause  of  ac- 
tion is  not  waived  by  answer;  Hardin  v.  Emmons,  24  Nev.  334,  53 
Pac.  856,  to  point  that  to  take  advantage  of  error  in  overruling  de- 
murrer party  must  let  final  judgment  be  entered,  by  answer  be  waives 
the  objection;  Reynolds  ▼.  lincohi,  71  Cal.  189,  9  Pac.  179,  discussing 
waiver  by  answering  after  overruling  of  demurrer  for  misjoinder. 

Appeal  —  Presumption  oii.<^  Cited  in  Quimi  t,  Quinn,  17  Nev.  175, 
74  Pac.  6,  to  point  that  any  fact  necessary  to  aupport  the  order  la 
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presuiorj  to  have  been  proven  in  ths  alisenee  of  im  ttBtrmatlve  shoning 
to  the  oontrary. 

16  N«T.  277-297.    BDMTIIIO  y.  CEHTRAL  PAC.  R.  CO; 

Instruction -^Petsonal  injury. —Cited  iii  Olsen  v.  Oregon  etc.  Ry. 
Co.  9  Utali,  140,  93  Pac.  SZ6,  tn  dJKOssing  refusal  to  charge  (m  to 
particulars  aaked  in  action  to  recover  damages  for  injury  at  milroad 
eroBHing;  Haun  v.  Rio  Grande  W,  R.  Co.  !2  tJtah,  SB8,  62  Pac.  911, 
in  discussing  instruction  in  action  for  personal  injuries  by  railroad 
company. 

Cited  in  reference  notes  in  12  L.H.A.  184,  to  point  tliat  -where  the 
plaintiff  had  negll^ntly  eiposed  himaelf  or  bis  property  to  injury, 
and  the  defendant,  with  knowledge  of  the  lisk  the  -plaintiff  had  taken, 
by  ordinary  care  might  have  aroided  doing  the  injury,  his  failure  to 
«xerdse  auch  care  would  conatitute  the  proximate  cauae  and  would 
render  him  liable;  &6  L.R.A.  452,  a  railroad  company  is  Hablb  for  in- 
juries caused  by  a  oolliaion  of  »  train  wtth  a.  team  at  k  crossing, 
notwithstanding  ths  plaintiff^  ovn  negligence,  where  the  engineer 
eoald,  by  the  exercise  of  aiUiiury  care  and  reaaonaUe  diligence,  have 
seen  the  team  on  the  track  In  time  to  hava  sroided  the  eUlibiun. 

16  Her.  29S-302.     ALSEBSON  t.  KEHDKS. 


16  Her.  302-807.    FU)Wmt.7  HOf.  CO.  v.  HOPIB  BOHANZA  HUI. 
CO. 

Sberiffs  deed  —  PresumptioD  as  to  seal — Cited  in  McCoy  v.  Cossidy, 
9G  Mo.  434,  9  S.  W.  928,  to  pwnt  that  where  copy  of  therifPa  deed,  as 
recorded,  contains  no  seal,  but  attestation  .  clause  recites  deed  signed 
and  sealed,  pr^umption  is  that  original  deed  was  sealed;  Todd  v. 
Union  Dime  Sav.  Tnet.  118  N.  Y.  347,  23  N.  B.  SOI,  in  discussing 
presumption  deed  was  sealed  at  time  of  delivery;  Strain  v.  Fitzgerald, 
130  X.  C.  SOI,  41  S.  E.  872,  holding  where  sheriff's  d«Bd  lost  and 
registration  books  containing  copy  of  deed  which  was  without  a.  seal, 
6ut  recited  that  it  woe  given  under  the  grantor's  hand  and  teal,  it 
was  error  to  admit  testimouy  that  original  hod  seal. 

InstTttctiaus.  —  Cited  in  Reusens  r.  Lawson,  91  Vo.  349,  21  S.  E. 
354,  discUBsing'instructioD  as  to  tneffleiency  of  doiument  without  seal 
to  oonvay  title,  but  sufHciency  to  giso  color  of  title. 

16  Her.  307-311.    STATE  t.  HINO. 

Accused  as  witness  —  Credit  to  be  given  to  teitimofly. — CSted  )n 
State  v.  Slingerland,  19  Nev:  141,  1  Pao.  383;  State  v.  Hartley,  22 
Nev.  360,  40  Pac.  376,  28  L.R.A.  41,  and  State  v.  Johnny.  29  Nev.  224. 
87  Pae.  10,  as  to  credit  to  be  given  to  defendant's  testimony  in  ecimiaal 
^■e  when  he  oSerp  himeelf  a«  witness. 
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Mulder -« Indictment,  sufficiency.  —  Cited  in  State  v.  Wong  Fan, 
22  Nev.  340,  40  Pac.  96,  as  to  sufficiency  of  indictment  to  sustain 
verdict  of  murder  in  first  degree  although  not  charging  the  killing 
to  have  been  with  deliberation  and  meditation. 

Instcuction.-^  Followed  in  State  v.  Thompson,  101  Pac.  (Nev.)  5€3, 
on  point  that  where  party  wishes  instruction  upon  a  particular  point 
it  is  his  duty  to  prepare  it  and  ask  to  have  it  given;  Vau^ian  v. 
State,  56  Ark.  365  24  S.  W.  887,  in  discussing  instruction  in  homicide 
case. 

16  Ney.  311-317.    BROWN  ▼.  ASHLEY. 

Injunction  —  Invasion  of  right,  small  damage.  —  Cited  in  Shields  ?. 
Orr  Extension  Ditch  Co.  23  Nev.  856,  47  Pae.  196,  holding  plainiair 
entitled  to  injunction  against  escaping  waters  which  if  permitted 
might  ripen  into  adverse  right;  Anderson  Land  etc  Go.  v.  McConnell, 
133  Fed.  583,  to  point  that  principal  case  follows  Barnes  v.  Sabron, 
10  Nev.  217,  247,  to  point  that  act  complained  of  is  committed  undar 
claim  of  right,  which  if  allowed  to  continue  a  length  of  time  would 
ripen  into  adverse  right,  plaintiff  is  entitled  to  call  for  viadicatiOQ  of 
right  and  also  for  preservation. 

Tenants  in  common  —  Duty  court  of  equity.  —  Cited  in  con.  cur.  op. 
of  Thornton,  J.,  Anaheim  Water  Co.  v.  Semitropic  Water  Co.  64  Gal. 
197,  30  Pac.  627,  to  point  that  it  is  between  tenants  in  common,  in 
controversy  as  to  right,  duty  of  court  of  equity,  to  determine  re- 
spective right  so  as  to  give  plaintiffs  just  proportion  to  which  eadi 
may  be  entitled. 

16  Nev.  317-324,  40  Am.  Rep.  497.    STRAIT  t.  BROWN. 

Water  rights.  —  Cited  in  Clough  v.  Wing,  2  Ariz.  882,  17  Pac  456, 
in  discussing  water  rights,  rights  of  riparian  owner  fend  injunction  for 
protection  of  rights;  Howard  v.  Perrin,  8  Ariz.  854,  76  Pac.  462,  to 
point  that  there  is  a  distinction  between '  water  running  in  distinct 
channel,  whether  surface  or  subterranean,  and  those  oozing  or  per- 
colating; Tampa  Waterworks  Co.  v.  Cline,  87  Fla.  602,  53  Am.  St.  Rep. 
268,  20  So.  784,  33  L.R.A.  382,  as  to  right  in  subterranean  waters; 
51  Ain.  Rep.  548,  generally  as  to  right  of  land-owner  with  respect  to 
subterranean  waters. 

Springs,  water  from.  — Cited  in  De  Wolfskill  v.  Smith,  5  OsL 

App.  180,  89  Pac.  1008,  to  point  that  water  flowing  from  springs  in 
the  lands  of  United  States  is  subject  to  appropriation;  Rait  v.  Fur- 
row, 74  Kan.  110,  85  Pac.  937,  6  L.RA.(N.S.)  161,  as  to  when  str^m 
from  spring,' is  water  course;  Leonard  v.  Shatser,  11  Mont«  428,  28  Psc 
459,  as  not  on  point,  findings  of  trial  eourt  being  that  spring  not 
source  of  creek. 

Cited  in  reference  note  in  30  L.R.A.  187,  to  point  that  the  water 
of  a  spring  which  goes  to  feed  a  creek,  althou^  part  of  the  way  bj 
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iDderground  or  nnknown  chiuiDele,  camK^t  be  diverted  to  the  injury 
if  a  prior  appropriator  o'f  the  water  of  the  creek. 

ApptopriAti«n   end   divusiSK.'— Cited   in   Bruening   v.   Dorr,   23 

:^lo.  201,  47  Pai^  293,  35  L.RA.  6*2,  u  to  divereion  of  water;  Qeddi* 
'.  Parrish,  1  Waah.  681,  21  Pae.  31E,  to  point  that  appropriator  of 
later  haa  right  to  haTo  it  flow  in  hia  ditch;  Low  v.  Sehaffer,  24  Or. 
E44,  33  Pac  6S0,.to  point  that  appropriator  fir*t  in  time  is  prior  in 
ight  and  that  water  of  tributaries  cannot  b«  diverted  where  it  would 
njure  appropriator. 

C^ted  in  reference  noteg  in  43  Am.  Deo.  279,  to  point  that  property 
n  the  water  of  a  atream  upon  the  public  landa  may  be  acquired  by 
nere  appropriation  for  mining  or  other  beoe&cul  purpoees,  and  that 
lie  flrat  appropriator  ie,  to  the  extent  of  his  appropriation,  the  owner 
le  against  all  the  world  except  the  government;  43  Am.  Dec.  28!^ 
irior  appropriator  is  entitled  to  the  natural  flow  of  the  atream  down 

0  the  head  of  his  ditch,  withoat  diversion  or  material  interruption  to 

— :— Usdergioond  diauiels  or  atrtanu.  —  Cited  in  Medano  Ditch  Go. 
r.  Adams,  29  Colo.  326,  6S  Pac.  434,  in  diecuaaing  underground  channels^ 
iVillia  T.  City  of  Perry,  92  Iowa.  301,  60  N.  W,  739,  26  LJt.A.  126, 
a  point  that  if,  in  fact,  or  by  reaaonable  inference,  it  is  known  that 
L  lubterranean  stream  of  water  Howe  in  a  well-defined  channel,  eap- 
ible  of  being  distinctly  traced,  it  is  said  to  be  governed  by  the  rules- 
if  law   applicable  to  etreams  flowing  Upon   the  surface  of  the   earth. 

CSted  in  reference  note  In  67  Am.  St.  Rep.  665,  as  to  right  In  eub- 
erranean  water  running  in  already  defined  channel. 

Watercourse,  easements,  etc.  —  Cited  in  Malad  Yal.  Irr,  Co.  v- 

!!!ampbell,  2  Idaho,  416  (2  Idaho,  JS3)  IS  Pac.  '64,  In  discussing  findings 
IB  to  watercourse,  water  rights  and  eaaement.  Including  prior  appro- 
>riatlon. 

— r- Percolating  waters.  —  Cited  'n  Springfield  Waterworks  Co.  v. 
lenkins,  63  Mo.  App.  SO,  to  point  that  wat«r  filtering  or  percolating 
B  part  of  soil  to  which  adjoining  appropriator  has  no  absolute  or 
latural  right  and  can  acquire   no  prescriptive  right. 

Cited  in  reference  notes  in  67  Am.  St.  Rep.  669,  defining  percolating 
raters;  19  LJl.A.  97,  the  law  governing  percolating  water  does  not 
>ecome   applicable   merely  because   a   surface   stream   is   obstructed   by 

1  lime-atone  barrier  a  half  mile  long  formed  by  the  water  itself  through 
shich  it  finds  its  way  either  by  percolation  or  by  some  underground 
^annel  coming  from  under  the  lime-stone  a  good  sized  stream. 

16  Nev.  325-327.    SEVER  v.  iSREGOTlCH.    ' 

Cotenoati.  — Cited  in  reference  notes  in  91  Am.  St.  Rep.  SsS,  to  point 
Ihat  cotenant  will  not  be  permitted  to  question  the  validity  of  the 
nmmon  title.  As  between  themselves,  each  ia  estopped  to  deny  the 
ralidlty  of  the   original  location,  or  to  assail   the   common   souroe  of 
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title.  Having  entered  under  it^  one  cannot,  .as  against  his  cotenant, 
be  heard  to  assert  its  invalidity;"  91  Am.  St.  Rep.  861,  the  relation  of 
cotenant  of  mihing  claim  in  sufflciefet  in  itseM  to  charge  with  a  truat 
for  all  of  the  co-ownera  ttij  relocatidn  of  the  eomnoon  proj^erty  by  on* 
of  their  ntihiber.  Until  the  claim  is  appropriated  by  a  atranger,  for- 
feiture ifor  failure  to  do  ihe  annual  work- ij|  not  (iomplete.  Dntil  such 
appropriation  the  parties  remain  tenants  in  corn'mon,  and  a  loeatioo 
by  one  -of  them  in  hi6  own  name  n  the  simple  caste  of  one  teoivnt  in 
common  acquiring  an  independent  title  to  the  benefit  of  all;  7'  LK.A. 
(N.S.)  819,  one  who  joined  with  Atidtlier  ih  <;laiihiijg  ground  as  a  dis- 
covery claim,  and  afterwards  recognized  the  rights  of  tlie  other,  and 
accepted  from  him  his  proportionate  share  of  money  expended  for 
work  and  labor,  is  estopped  from  subsequently  relocating  the  claim  in 
his  own'  name,  and  from  claiming  that  his  colocator  was  an  alien, 
and  that  the  former  location  was  invalid. 

16  Nev.  327-^40.    CARSON  OPERA  HOUSE  ASS'N  t.  WLUSSL 

Appeal  — Cited  in  Simpson  '^.  Ogg,  18  Nev.  30,  1  Pac.  828,  as  to 
notice  of  appeal. 

Contract  of  indemnity.  —  Cited  in  American  etc.  Ins.  Oo.  v.  Fordyce, 
€2  Ark.  569,  54  Am.  St.  Rep.  306,  36  S.  W.  1053,  as  to  difference 
between  contract  of  indemnity  and  one  to  pay  legal  liability. 

Mechanics  lien  law.  — C5 ted  in  Glenn  County  v.  Jones,  146  Cal.  52S, 
80  Pac.  697,  to  point  that  payment  in  excess  of  partial  agreement  may 
under  contract  of  building  release  sureties. 

Sureties.  — Cited  in  Gato  v.  Warrington,  37  Fla.  548,  19  So.  884, 
to  point  that  liability  of  sureties  is  not  to  be  extended,  by  implica- 
tion, beyond  term  of  contract;  Burley  v.  Hilt,  54  Mo.  App.  276,  to 
point  that  surety  on  completion  of  work  to  be  performed  by  contractor 
to  be  paid  for  in  instalments  is  dischStrged  by  payment  of  larger  in- 
stalment than  that  provided  for;  ^and  Mfg.  Co.  v.  Marks,  36  Or.  533, 
69  Pac.  551,  holding  that  surety  on  contractor's  bond  is  not  discharged 
by  owner  making  premature  payment  which  payment  does  not  tend 
to  bar  his  security;  Stephens  v.  Elver,  101  Wis.  398,  77  N.  W.  739. 
to  point  that  failure  to  make  weekly  payments  ag  contract  requfres  will 
operate  to  discharge  surety  of  contractor  on  building  contract. 

Guaranty.  —  Cited  in  Pioneer  Savings  etc.  Co*  v.  Freeburg,  59  Minit 
234,  61  N.  W.  26,  to  point  that  a  contract  of  guaranty  must  be  strictly 
performed  or  guarantor  cannot  be  held. 

16  Nev.  341-354.    MEYER  v.  VIRQINIA  h  X.  R.  CO. 

Evidence  —  Adnussions.  —  Cited  in  Hirschfeld  v.  Williamson,  18  Nev. 
71,  1  Pac.  203,  to  point  that .  declarations  were  not  admissible  in  evi- 
dence because  not  part  of  res  gestae. 

Cited  in  reference  notos  in  53. Am.  Dec  775,  to  point  that  admissions 
to  be  binding  must  be  made  as  to  a  business  matter  within  the  scope 
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tw  ftgenor;  131  Am..  St..  Rep.  32G,  tba  rules  Aj^licable  to  the 
.saions  ui4  declaratiOQS  of  officeis  and  other  HgeDtg  of  common 
era  are  the  sftme  as  those  appl^iog  to  the  agenta  of  other  perBon» 
corporationa. 

.  WILDER. 


lev.  357-360.  STATE  EX  REL.  SCOTT  t.  TROUSDALE, 
iblic  ^Icera.  —  Cited  in  Placer  County  v.  Freeman,  14S  Cal.  748, 
ac  630,  in  discussing  question  as  to  whether  persoDal  and  travel- 
iKpeneea  maf  be  allowed  to  public  ofBcer  where  compenaation  fixed 
tatute;  State  v.  Anson,  132  Wia.  474,  112  N.  W.  479,  to  point  that 
)f  the  ccDstitueiLt  elements  to  constitute  county  olficer  ia  Uiat  he 
have   some  element   of  county  government, 

.  PBIHEAUZ. 


n.  3(3-369^    LAKE  t.  LAKE.       , 

roroe— Counael  f eei.  —  A^med.  in  Lake  t.  Xaka,  17  Mev;  238,  3» 
880,  *a  to  aUowanos  for  oouneel  fees  in  diTorce  caeej  rited  in  i^- 
4  R«fls,  J-r  in  E\  Parte  Winter,  70  Cal.  304,  11 .  Pac.  631,  as  to 
r  to  allow  coiuael  fees  in  Appellate  court;  eitcdi  in  dia.  op.  in 
^arte  Wint«r,  70  CaL  294,  11  fan,  631,  to  point  that  trial  oourt 

mnke  an  alhiwasee '  f or  Emit  npney  aiter  appeal  baa  been  peii- 
dt   Shora  T.   Shars,   13S   Iowa,   27,   110  N.   W...18,   to  point   that 

oonrt  ha«  no  juriadiction  to  oilier  eoit  money  aftar  appeal   haa 

perfected  in  divorce  caae.  . 

—  AHmony*  ptUente  lite.— <Sted'in  Eapp'v.  District  Court,  108 

(N«v.t  239,' to  point  tbat  ilimony  pendente  lite  may  be  graiite'd 
amonnt  ia  in  dlscretfon  of  trial  coort;  Pleytev.  Pleyte,  IE  Colo. 

3S  PAe.  24|  in'  ^teuasirtg  eTimony  on  appeal;  diKtinguiabed  in 
I  V.  Phillips,  82  Fla.  408,  IB  So,  922,  on  ground  that  appetQ  for 
CO  had  been  dommred  to  in  case  on  trial;  cited  in  Prine  v. 
■,  86  Fla.  884,  IS  3o,  784,  84  L.B.A.  80,  as  to  power  of  court  to 
;    alimony    in   divorce   proceeding;    Benham    v.   Bdnham,    107   111. 

426,  to   point  that  court   having  jurladiotion  of  caae  may   from 

to'time  make  proper  alloWaDOe  of  alimony  pendente  lite:  dla- 
DBhed  in  Bordeaux  v.  Bordeaux,  36  Mont.  636,  69  PAc.  104,  on 
id  of  difFermca  between  tlw  law  and  practice  aa  to  granting  of 
orary  atlifaony. 

ed  In  reference  note  in  60  Am.  Dee.  674,  to  point  that  alimony 
airted  either  by  lower  court,  according  to  lome  praotioM  or  by 
ilate  coort,  according  to  other   jwactioe. 
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Summons  —  Waiver  by  demurrer.  —  Cited  in  Sweeney  v.  Schultei,  15 
Nev.  57,  6  Pac.  47,  as  to  demurrer  waiving  error  in  summons. 

Constitutional  amendment  —  Notice  to  voters.  —  Cited  in  State  ex 
rel.  Galusha  v.  Davis,  20  Nev.  231,  19  Pac.  901,  as  to  service  of  notice 
to  voters  of  submission  of  constitutional  amendment. 

16  Nev.  369-371.    MENDES  v.  KYLE. 
No  citation. 

16  Nev.    371-373.     STATE    EX    REL.    SMITH    v.    FOtJRTH  BIST. 
COURT. 

Power  of  court.  —  Cited  in  Haley  v.  Eureka  County  Bank,  20  Nev. 
421,  22  Pac.  1101,  as  to  power  of  court  on  motion  under  §  68,  Civil 
Practice  Act  (Gen.  Stat.  30,  §  3090);  State  v.  Central  Ri  Co.  21  Nev. 
177,  26  Pac.  226,  as  to  want  of  power  of  district  court  to  reconBider 
decision  except  in  manner  authorized  by  law. 


•  '. 


16  Nev.  373-388.     STATE  EX  REL.  NEVADA  ORPHAN  ASTLUM  ▼. 
HALLOCE. 

Constitutional  law.  —  Cited  in  cone.  op.  of  Bigelow,  J.,  in  State  v. 
Grey,  21  Nev.  386,  32  Pac.  193;  19  L.R.A.  137,  as  to  eonstitntionality 
of  Stat.  1881,  p.  122,  relating  to  orphan  asylums;  cited  in  Cbok  Coim- 
ty  V.  Chicago  Industrial  School,  125  HI.  649,  8  Am.  St.  Rep.  382,  IS 
N.  E.  187,  1  L.R.A.  439,  to  point  that  Nevada  orphan  asylum  under 
Stat.  1881,  p.  122,  was  a  sectarian  Institution;  Hysong  v.  School  Dis- 
trict, 164  Pa.  643  (44  Am.  St.  Rep.  632,  80  Atl.  482),  26  LJUL  206, 
-construing  the  w^rd  "sectarian;"  Synod'  of  Dakota  v.  State,  2  S.  Dtk. 
^75,  60  N.  W.  635,  14  L.R.A.  422,  construing  constitutional  provision 
for  handling  public  money  being  used  for  seetarian  purposes;  Stat« 
-ex  rel.  Weiss  v.  District  Bom^  of  School  Dist  eko.  76  Wis.  216,  20 
Am.  St.  Rep.  41,  44  N.  W.  960,  7  L.R.A.  343,  discussing  oonstitutioBil 
prohibition  against  use  of  money  for  sectarian  purposes. 

Cited  in  reference  notes  in  8  Am.  St.  Rep.  413,  to  point  that  in  prin- 
cipal case  the  court  considered  it  necessary  to  examine  the  histort 
of  that  state  in  relation  to  appropriations,  as  shown  by  the  statutes 
«nd  legislative  journals,  for  the  purpose  of  ascertaining  what  the 
people  meant  by  the  words  "sectarian  purposes,^  as  used  in  the  eoa- 
•etitution,  and  determines  that  the  words  were  used  "in  the  popular 
sense''  and  that  "a  religious  sect  is  a  body  or  number  of  persons  united 
in  tenets,  but  constituting  a  distinct  organization  or  party  by  heading 
aeniiments  or  doctrines  different  from  those  sects  or  peofrfe."  In  the 
eense  intended  in  the  constitution,  every  sect  of  that  character  is  see- 
"tarian,  and  all  members  thereof  are  sectarians;  14  LJLA.  418,  s 
school  ■  connected  with  *  an  orphan  asylum  controlled  eacclnsively  hr 
officers  of  the  latter,  who  are  sisters  of  charity  of  the  Roman  Catholic 
Church,   in   which   religious   instruction   is   given   to   Roman  Gatholie 
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ren,   u   »   secUrittn  institution   mtTiin   a  comtituUciiMl   pro¥i*i<Kt 
oat  Euing  public  funds  for  "seetarikn  purpoeea." 
indainiia.  —  Cited  In  Roberts  v.  Brkdfield,  13  App.  D.  0.  474,  man- 
la  to  compel  State  Controller  to  audit  account  will  not  lie. 

[ST.  3S8-«4.    HENDBS  v.  FBEITBK8. 

dement.  —  Cited  in  Anderaon  v.  Bank  of  Laeaen  Ommij,  140  Cat. 

74  Pac.  ISS,  diacUBsing  jndgment  in  excesB  of  amount  due  ai 
i  uiHin  creditor  and  relief  in  equity;  May  v.  IMlconto  OMellschaft, 
11).  316,  71  V.  B.  10D3,  to  point  tba.t  iiregulaTit;  upon  which  leave 
ight  to  Correct  aa  againat  defendant  cannirt  be  taken  advantage 
r  creditor  or  an  int«rpleader  wboae  rigfata  have  been  acquired 
enfe  lite, 
tacbment.  —  Oted  in  Wilion  s.  Barbour,  21  Mont.  182,  53  Pac. 

holding  that  under  Code  Civ.  Proc.  §  893,  writ  of  attachment 
Lining  amount  of  each  of  several  cauaea  of  action  aeparatel; 
led,  baaed  on  an  affidavit  not  atating  a,  cauae  of  attachment  as 
II,  is  not  Invalidated,  because  it  alleged  amount  demanded  aa  the 
egate  of  al)  the  clalma;  Bnkadorff  v.  Bigham,  IS  Ore.  37T,  12  Pao; 

in  diacuBsiirg  wlwther  «r  net  iocpeaae  of  KUioimt  Joe  Which  at- 
ment  anea  for  renders  it  invalid. 

ted  in  reference  notes  in  128  Am.  St.  Rep.  1087,  to  point  that  on 
le  to  dlSBolve  an  attachmest  on  the  ground  that  the  whole  of  the 

sued  for  was  not  dne,  the  attachment  should  be  sustained  as  to 
rartion  of  the  debt  that  ii  due;  S5  L.R.A.  767,  sobsaquent  attaching 
tors  can  show  defecta  Id  prior  attachments,  and  thereby  get  the 
'  lima  out  of  their  way:  35  L.RA.  T8D,  in  priucipal  caae  attachment 

on  an  acknowledged  of  indebtednera  made  without  knowing 
ixact  sunt  due,  and  on  the  mderttandin^  that  if  for  too  great  an 
int  the  excess  would  be  deducted  from  the  sani  stated.  The  intent 
efrand  was  wanting,  and  the  court  held  that  the  comaMndng 
1  attachment  for  a  greater  sum  than  was  dne,  when  not  &audu- 
y  done,  does  not  postpone  the  attachment  to  subsequent  attaehera 
)t  aa  to  the  excess. 

rer.  404-4ie.    NASH  v.  HnLDOOR. 

iblic    officer.  —  Sumnuiry    judgment    aeainat.  —  ijited    In   Craig   v. 

h,  74  Ark.  366,  85  S.  W.  11Z5,  discussing  provision  of  Penal  stat- 

providing  for  aummary  judgment  against  officer. 

ted   in  reference  note  in  96  Am.  9t.  Hep.  Ill,  to  point  that  the 

re  of  an   officer  t(t  pay  over  the  money  has  been  the  subject  of 

eat  many  statutes,  ^ving  an  additional  penalty  therefor.  -  It  la 
under  these  statutes,  that  tttey  apply  only  where  the  officer 
witfnily,  and  not' where  he  it  In  boneat  doubt  due  to  ooafl 
judgment. 
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16  Ne¥.  416^26.    ELDER  v.  WILLIAMS. 

Exemptions  and  exempt  property.  —  Cited  in  Elder  v.  Frevert,  1& 
Nev.  433,  5  Pao.  70/as  to  damages  for  detention  of  property  returned, 
cited  in  dis.  op.  of  Leonard,  J.,  in  Edgecomb  v.  His  Creditors,  19  NeT. 
155,  7  Pac.  536,  m  to  policy  of  constitutional  and  statutory  exemp- 
tions; Edgecomb  v.  His  Creditors,  19  Nev.  160,  7  Pac.  636,  as  to  con- 
struction of  words  "used  by  debtor'*  in  austaining  debt  of  family; 
Florida  Loan  etc.  Co.  v.  Crabb,  45  Fla.  310,  33  So.  524,  discussmg  fraud- 
ulent conduct  on  part  of  debtor  as  to  deprivation  of  right  to  claim 
property  specifically  declared  by  statute;  Berry  v.  Hanks,  28  HI  App. 
58,  to  point  that  omission  of  some  property  of  debtor  from  schedule 
appeal  is  in  the  nature  of  a  writ  of  error,  conferring  power  on  ibe 
will  not  work  forfeiture  as "  to  portion  named  thereon;  Thebault  *. 
Lennon,  39  Oreg.  284,  87  Am.  St.  Rep.  967,  64  Pac.  451,  discussing 
exemption  law;  Noyes  v.  Belding,  5  S.  Dak.  623,  69  N.  W.  1076. 
position  of  his  property,  from  claiming  his  statutory  exemptions. 

Replevin  bond  —  Liability  of  surety  on. -^Followed  in  Cain  ▼.  Ses- 
sions, 16  Nev.  431,  as  to  liability  of  security  on  replevin  bond. 

Appeal  from  jndsment— Effect — Cited  in  Young  y.  Brehi,  19  Nev. 
383,  3  Am.  St.  Rep.  892,  12  Pac.  566,  to  point  that  the  effect  of  an 
appeal  from  a  judgment  of  a  district  court  to  the  supreme  courts 
with,  or  without  a  stay  bond,  the  validity  of  such  judgment  is  not 
suspended  or  affected  by  a  bare  appeal;  Sharon  v.  Hill,  26  Fed.  346. 
discussing  effect  of  appeal  from  judgment;  Day  v.  Holland,  16  Ore. 
467,  16  Pac.  867,  to  point  that  pendency  of  appeal,  when  court  has 
no  duty  over  that  to  affirm,  reverse  or  modify  judgment  does  not 
to  point  that  judgment  debtor  is  not  estopped,  by  fraudulent  dis- 
cease  to  operate  as  a  merger  and  a  bar. 
16  Nev.  426-431.    CAIN  v.  WILLIAMS. 

Cited  in  reference  note  in  37  Am.  St.  Rep.  32,  to  point  that  if  the 
appellate  eourt  to  determine  such  errors  as  may  have  oocurred  at  the 
trial  or  in  the  decision  of  the  cause^  and  giving  the  eourt,  upon  such 
determination,  no  other  authority  than  that  of  reversing,  modifying, 
or  affirming  the  judgment  of  the  inferior  court  and  of  remitting  the 
case  back  to  the  tribunal  whence  it  came^  that  such  a  tribunal  msf 
conform  its  judgment^  and  proceedings  to  the  views  of  the  superior, 
then  the  judgment  appealed  from  does  not,  until  vacated  or  reversed, 
suspend   operation   thereof. 

<— Snpenedeaa,  effect  of,  —  Cited  in  Ransom  v.  City  of  Pierre,  lOi  Fed. 
669,  41  C  C.  A.. 586,  to  point  that  supersedeas  bond  merely  operates  to 
vacate  judgment. 

Bar  — Pleading  judgment  in.— Cited  in  Watson  v.  RiehAtdaon,  110 
Xoiwa;  701,  JO  Ata.  St.  Bep.  838,  80  N.  W.  41T,  as  to  pleading  judgment 
in  equitable  action  in  bar. 
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i  V«T.  432-449.  STATE  v.  CONSOLIDATED  TIRGIKU  Mm,  CO. 
Conatitntioiul  law.  —  Followed  in  State  v.  California  Min.  Co.  16 
ev.  450,  as  to  special  laws;  Esser  t.  Spauldiog,  17  Nev.  309,  30 
ac.  900,  to  point  that  constitution  does  not  prohibit  retroactive  laws; 
late  ei  rel.  Copeland  v.  Woodbury,  17  Net.  358,  30  Pac.  1013,  as 
<  clasaiQcation  of  counties;  Bedford  v.  Spokane  St.  Ry.  Co.  15  Wash. 
!1,  46  Pac.  651,  in  passing  upon  constitutionality  of  act  of  March 
I,   1S9&,  requiring  jurors  to  be  house -holders. 

1  Nev.  449-450.    STATE  t.  CALIFOIUfIA  MUT.  Ca 
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EXPLANATORY    NOTE. 


Wlien  the  present  yolame  was  nndertaken  the  reporter 
intended  to  inclnde  in  it  only  a  oollection  of  the  more 
important  cases  decided  by  the  supreme  court  of  New 
Mexico.  On  reflection^  however^  he  concluded  that  as  the 
cases  were  compafatively  few  in  number  it  would  be  more 
acceptable  to  the  bench  and  bar  of  the  territory  to  report 
all  the  decisions  in  which  written  opinions  had  been  filed. 
This  has  been  an  exceedingly  laborious  .task,  owing  to  the 
neglect  of  some  of  the  clerks  to  record  opinions  deposited 
with  them.  After  patient  and  careful  search  through  the 
records  and  papers  in  the  supreme  court-rooms,  the  reporter 
has  now  the  satisfaction  of  presenting  to  the  profession  a 
complete  collection  of  the  decisions  of  the  court  from  its  first 
session  in  January,  1852,  to  January  term,  1879,  inclusive. 
The  concurring  and  dissenting  opinions  are  also  given  in 
full:  with  a  single  exception,  and  the  points  relied  on  there- 
in  are  included  in  the  head-notes.  As  the  clerks  have  taken 
no  pains  to  preserve  the  briefs  of  counsel,  it  has  been  im- 
possible to  report  the  arguments  except  in  a  few  instances. 
Indeed,  it  was  only  by  great  labor  and  care  that  even  the 
names  of  the  attorneys  could  be  ascertained  in  most  of  the 
cases,  as  no  record  of  them  was  kept.  So  far  as  the  coun- 
sels' brie&  oould  be  found,  their  arguments  are  given. 
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[I1SL.ATCKH     HAT     DBPINB     CRTMtS     4ND     FIX     PiTniSHHEnT.— Tbe     t 

leglalaturs  bM  power  imdvr  tbe  orcsnlc  liw  to  doDae  Crimea  mnd  iiil>d« 
meuion,  and  preaoiibs  their  pualibment. 

uuHAi.  JuBiiiDicTioN  OT  TsBit iTOHiAL  CouHTB— Tbe  supreme  >□«  district 
coarts  or  this  territory  have  no  Jurisdiction  In  orimlnsl  c&ses,  eiaapt 
Suclk  is  ti  oonrerred  upon  them  by  Bt&tutory  en&otmenL 

USDICTTON  or  AB81CT.T  AND  BATTBitY.— Jusllces  ol  the  peaoc  bave  abaoluta 
and  eiclualre  jurisdiction  In  oases  ot  auault  and  batterf.  and  an  indlov 
meat  for  sueh  an  oncnse  In  the  dlatdat  eourt  will  not  lie. 

Error  from  the  district  coart  for  the  conntj  of  Santa  Fe. 
le  opinioD  states  the  case. 

Gar^  and  FiUan,  for  the  plaintiff  in  error. 

IT,  West,  for  the  defendant  in  error. 

By  Court,  Motee,  J.: 

The  facts  in  this  case  are  briefly  these,  as  presented  by  the 
cord:  Bray  was  indicted  at  the  last  September  term  of 
e  district  court-  of  the  United  States  for  the  county  of 
inta  Pe,  for  an  assault  with  intent  to  kill,  in  one  count, 
id  for  a  common  assanlt  in  another  count.  It  was  averred 
at  the  offense  was  committed  in  the  county  of  Santa  Fe, 
the  month  of  April,  1851,  without  any  all^atioD  that  it 
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was  committed  against  the  laws  of  the  United  States.  Upon 
the  trial,  the  jury  found  Bray  guilty  of  a  common  assault 
only,  acquitting  him  upon  the  first  count,  and  assessing  a 
fine  against  him  for  the  sum  of  twenty-six  dollars  and  fifty 
cents.  The  counsel  for  Bray  moved  for  an  arrest  of  this 
judgment,  assigning  the  following  causes:  first,  the  venue 
is  improperly  laid;  second,  there  was  no  law  in  force  pun- 
ishing assault  in  the  territory  of  New  Mexico  at  the  time 
the  assault  is  alleged  in  the  indictment  to  have  heen  com- 
mitted; third,  the  offense  charged  in  the  second  connt,on 
which  the  defendant  was  convicted,  is  not  an  indictable 
offense;  fourth,  and  for  many  other  and  manifest  errors 
apparent  on  the  record.  The  court  below  refused  to  arrest 
the  judgment,  but  entered  a  judgment  on  the  verdict,  and 
the  counsel  for  the  defendant  filed  his  bill  of  exceptions, . 
alleging  this  refusal  as  error,  and  the  case  comes  into  this 
court  for  a  readjudication. 

Passing  by  some  questions  of  the  gravest  magnitude 
raised  by  the  consideration  of  all  of  the  features  of  the  ease 
presented,  the  court  is  disposed  to  follow  the  course  of  the 
argument  adopted  by  counsel  on  both  sides,  and  decide  the 
cause  upon  the  third  point  suggested  in  the  motion  in  ar- 
rest. It  is  admitted  in  the  argument  by  both  parties  that 
the  offense  committed  is  one  against  the  laws  of  the  terri- 
tory, and  not  one  against  the  laws  of  the  United  States. 
Now,  by  the  original  law  of  congress  (sec  7,  Organic  Law, 
p.  47),  power  is  given  to  the  legislature  of  the  territory  over 
all  the  rightful  subjects  of  legislation,  and  no  one  will 
deny  the  definition  of  crimes  and  misdemeanors,  and  a  pre- 
scription of  the  mode  of  punishment  are  not  pre-eminently 
among  these  rightful  subjects  of  legislative  action;  but  the 
same  act  goes  still  further,  and  for  all  territorial  purposes 
provides  that  the  jurisdiction  of  all  the  courts  provided  for 
by  the  law,  both  appellate  and  original,  shall  be  as  lim- 
ited by  law  (sec.  10,  p.  48),  thereby  conferring  npon 
the  legislature  the  power  of  limiting  and  defining  the  jaris- 
dietion  of  each  court  erected  by  the  organic  law  so  far  as  it 
regards  the  regulation  of  the  municipal  and  criminal  affairs 
of  the  territory,  with  the  exception  that  no  power  can  be 
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ren  to  justices  of  the  peace  when  the  title  and  boundaries 
land  are  in  qnestion,  or  when  the  debt  or  sum  claimed 
all  exceed  one  hundred  dollars.  In  the  exercise  of  these 
wers  the  legislature  of  the  territory,  at  its  first  session, 
a£ted  the  law  uuder  which  it  is  claimed  that  this  offense 
IS  committed,  but  expressly  provided  that  it  should  be 
iniabed  in  a  summary  manner  before  a  justice  of  the 
ace,  and  declared  in  the  same  section  that  all  other  cases 
ould  be  indictable:  Kearny  Code,  sees.  8  aad  11  of  art. 
Crimes  and  Punishments,  pp.  54,  55.  This  construction 
Bustained  by  the  Spanish  reading  of  the  law  and  the 
port  of  General  Kearny  to  congress,  Ex.  Doc.,  No.  60, 
>ng.  Rep.  1848,  p.  200;  besides,  good  sense  will  show  a 
inifest  defect  in  the  English  section,  which  \s  fully  sup- 
ied  and  remedied  by  the  Spanish  exposition  of  the  text, 
lis  inference  is  further  corroborated  by  another  section, 
ider  the  title  of  Practice  in  Criminal  Oases,  which  also 
escribes  the  punishment  of  this  offense,  before  a  justice, 
a  summary  manner:  Kearny  Code,  sec.  33,  p.  88.  From 
consideration  of  these  different  sections,  collectively, 
ere  can  be  no  doubt  of  the  intention  of  the  legislature  to 
ve  to  justices  of  the  peace  absolute  and  exclusive  juris- 
ction  of  this  and  other  minor  offenses;  thus  insuring  to 
e  community  an  ample  and  speedy  punishment  of  all 
fenders  in  these  respects,  which  is  the  best  guaranty 
ainst  a  frequent  repetition  of  the  misdemeanor,  and  re- 
TJng  the  higher  courts  of  a  burden  of  cases  which  would 
ly  increase  the  cost  to  the  public,  and  in  a  manner  tram- 
?1  up  and  clog  the  wheels  of  justice  in  these  courts. 
it  it  is  contended,  that  by  the  organic  law,  congress  ha^ 
nferred  common  law  as  well  as  chancery  jurisdiction  on 
e  supreme  and  district  courts:  Boc.  4  of  Organic  Law. 
lis  is  true,  but  in  the  same  section  it  is  provided  that 
e  jurisdiction  is  to  be  limited  by  law.  The  evident  in- 
ntion  of  this  section  is  to  clothe  these  courts  with  equity 
id  law  powers  for  the  purpose  of  discharging  with  fullest 
rect  the  duties  assigned  to  them  by  congressional  and  ter- 
torial  legislation. 
It  can  not  be  argued  that,  by  virtue  of  this  section,  these 
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courts  have  cognizance  of  offenses  at  common  law,  without 
legislative  sanction,  for  it  is  expressly  decided  in  the  case 
of  The  United  States  y.  Hudson^  7  Granch,  32,  that  the 
'•courts  of  the  United  States  have  not  jurisdiction  danved 
from  the  common  law  to  define  and  punish  criminal  of- 
fenses;" and  in  the  case  of  WJieatan  et  <d.  v.  Peters  d  oZ.,  8 
Pet.  591,  it  is  held  that  "there  can  be  no  common  law  ex- 
cept by  legislative  adoption."  The  same  point  is  also  re^ 
affirmed  in  the  case  of  Kendall  v.  The  United  States^  8 
Id.  524.  If,  then,  as  it  appears  from  these  decisions, 
the  exercise  of  these  high  functions  by  the  district  and 
supreme  courts  depends  upon  statutory  enactment  in  crim- 
inal cases,  where  shall  we  find  the  statute  by  virtue  of  which 
the  district  court  can  take  cognizance  of  a  common  assault 
and  battery?  It  is  not  written  in  the  criminal  code  of  the 
United  States,  nor  in  the  organic  law,  while  the  law  of  the 
territory^  which  defines  th^  crime  and  punishment,  in  posi- 
tive terms,  confers  exclusive  jurisdiction  upon  justice  of 
the  peace.  But  it  is  said  that  when  the  crime  is  created  bj 
law,  then  the  common  law  jurisdiction  of  the  district 
court  affixes.  We  think  not;  for  if  the  district  court 
could  countervail  the  prerogative  of  the  legislature  in  pre 
scribing  the  mode  of  trial  and  the  tribunal,  it  might  go 
further  and  substitute  the  common  law  penalties,  which 
have  long  since  been  abolished  in  England,  because  of  their 
cruel  and  inhuman  character.  This  practical  absurdity  will 
be  claimed  by  none;  yet,  if  the  rules  laid  down  by  the 
legislature  for  the  punishment  of  offenses  against  territorial 
laws  can  be  disregarded  in  one  respect,  by  virtue  of  this 
common  law  jurisdiction,  the  same  force  of  reasoning  would 
warrant  the  above  incongruous  conclusions. 

The  decision  of  the  court  is,  therefore,  that  in  this  case 
the  judgment  of  the  district  court  of  the  United  States  for 
the  county  of  Santa  Pe  be  reversed,  and  the  case  be  re- 
manded to  the  said  district  court,  with  instructions  to  dis- 
miss the  caae  for  want  of  jurisdiction,  and  to  discharge  the 
respondent,  and  that  the  plaintiff  in  error  recover  his  costs^ 
to  be  taxed. 

Let  it  be  certified  accordingly. 
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ilNAL  JUBisDiCTioB   OT   Sdfbimi  Codbx.— Orlciosl  JnrlBdlclloii  !■  (Itcd 

bo  the  (uprenie  court  ol  Uie  lenitory  b;  (be  oriBtila  Iftir  01  ISOX  ootr  Id 
Uie  Hlsgle  InsLnnae  of  cbe  ktahiIoi  Ot  b  writ  ot  Aafidu  eorinM. 
■MiTiTa     Gkakt     of     JuBiBDicnon     iHPLiia,    What.— An     Afflrmfttlre 
(nat  ot  origln&l  Juriadlctlon  In  p&rtlaulur  oabes  ImpUei  >  DCnitlTe  upon 
118  eierelAS  [n  iny  other  cue. 

toir  S,  Abticlb  4  or  OBOAnia  law  or  IM  Bepiaijoi.— The  otE&nIc 
U«  ol  IBM  repeals  bj  ImpllcatloD  section  I  ol  artiole  4  of  the  orginlo 
l>w  ol  IMS,  relktlng  to  tbe  original  Jurladlotlou  ol  ttie  nipreme  oourt 

JLlTDm*  C**  MOT  ElTHNO  ObiOISAI,  jDEISDJOnoN  0»  SCPBEU*  CoCKT,— 

The  lejlalitlve  asaanibly  hu  do  power  to  eilenfl  Urn  ■fflnnatlve  Brant  ol 

oilKinkl  JurladlotloD  to  the    territorial   mpreme    OOurt,  beyond   Uie  Umlta 

ol  the  Brfknio  law  ot  IfWX 

UMD^  jDBisDicnon  or  Svfbehb  Cottbt  to  Isra&— Ttw  ■apreme  court 

ol  the  teirltorf  bu  no  Jurlsdlotlon  to  l«ue  &  writ  ol  mandamua,  ezcep^ 

wbere  It  !■  necesau?  In  >UI  ot  Iti  appellate  Juriadlotion. 

3Xt.1t  JtrftiSDicnotr   otsb  Pbobatk  Codbts.— Tbe  Alstriot  ooorti,  and 

not  th*  aupreme  oourt,  hftre  appellate  Jurladlotlon  over  judimenls  Ol  (be 

probate  oourts  orlglnallnB  under  EecUong  S2  and  m  o(  the  Eeamjr  oode 

uunt  TO  Pbobati  Oddbt  n  RnnitiTB  Didi.— The  aopreme  oourt  hM 
■0  Jurladlc  Lion  to  Imue  a  mandamui  to  the  probate  oourt  to  prooeed  to 
lodgment  upon  a  comi^lalDt  agalnat  a  merchant  lor  aelllnB  soods  without 

lAMDa    COBTBOLUBO    DiSCBITIOIt     U    TO     OoBllSIIAHCBi— ID    Of    BtoaDOe 

at  a  itatute  rcEulatlne  oootlnuanoea.  it  la  lefi  to  the  sound  d 
Inferior  courts  to  determine  for  what  causes  anfl  bow  1. 
eause.  and  until  the  oontrary  appears,  anch  diaoretlon  will  be  p 
to  hare  been  hKhtljr  exeralseil  and  wltb  the  conient  o(  the  parties^  and 
a  mandamus  to  proceed  to  Judgment  wUl  not  lie. 

s  Failisg  to  Attend  TBUt^  Mandahub  to.— Where  It  Is  alleged  a>  a 
ground  tor  a  mandunns  M  a  judge  to  prooeed  to  Jndgment,  that  he  haa 
tailed  to  attend  «n  dlvera  da;*  set  tor  tbe  trial.  !t  tntut  a»ear  tbat  aome 
damage  ot  Inconvenlenoo  resulted  trom  the  lallure,  and  that  It  was  will- 
tul  and  without  eieuae,  or  the  writ  will  be  denied. 
MHO  CONSTBUBD  AOAiRR  PI.BADBB.— The  allegatloDS  Ot  ft  pleading  are 
UkcB  moat  strongly  asatnst  the  pleader. 

lUiDi  DiBBCTUio   WHAT  JuDCMiBT  TO  Ehtbb,  RKruEiKi.- A  mandamua 
will  lie,  la  •  proper  cose,  directing  an  Inferior  court  to  proceed  to  judg- 
nent,  bat  not  to  glTe  a  judgment  tor  or  against  a  parllcular  party. 
TO  Show  Caubb  lOAiHar  HktntiMva  IBcbd  in  Vacation.- A  rule  to 
■bow  cause  why  a  mandamus  Btaould  not  Issue  may  be  Issued  la  yacatlon. 

BTiTTON  for  a  mandamos.    The  opinion  atates  tlie  case. 
^.  Wat,  for  the  petitioner. 
aresanidm^  eotiira. 
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By  Courts  Watts,  J.: 

The  question  which  is  presented  by  the  papers  in  this 
case  is  one  which  must  determine  an  important  branch  of 
the  jurisdiction  of  the  supreme  court  of  this  territory.  Tlie 
facts  out  of  which  it  arises  are  as  follows:  On  the  second 
day  of  January,  1852,  the  following  petition  was  presented 
to  one  of  the  associate  justices  of  this  court: 

Territory  of  New  Mexico,  County  of  Santa  Fe,  ft. 

TerrUoryY.  Ortiz. 

To  the  Hon.  Grafton  Baker,  chief  justice  of  the  territory 
of  New  Mexico,  and  presiding  judge  of  the  first  judicial 
district  in  said  territory:  The  Territory  of  New  Mexico,  bj 
E.  P.  West,  her  attorney,  would  most  respectfully  represent 
to  your  honor  that  James  J.  Webb  and  William  MesservT, 
merchants  and  partners,  trading  and  doing  business  under 
the  name,  style,  and  firm  of  Messervy  &  Webb,  have  been 
and  still  are  dealing  and  vending  goods  as  merchants  in  the 
county  of  Santa  Fe,  in  said  territory,  without  a  license  so 
to  deal  and  vend  goods  as  merchants  aa  aforesaid,  as  re- 
quired by  law,  and  although  they  have  been  called  on  bj  B. 
M.  Stephens,  the  sheriff  in  and  for  said  county,  to  take  ont 
such  license,  they  have  hitherto  wholly  neglected  and  re- 
fused, and  still  do  neglect  and  refuse,  to  take  out  soch 
license  to  deal  and  vend  goods  as  merchants  as  aforesaid. 

The  territory  aforesaid,  by  her  attorney  aforesaid,  would 
further  represent  to  your  honor,  that  on  the  second  day  of 
October,  1851,  Hon.  Tomas  Ortiz,  probate  judge  in  and  for 
the  county  of  Santa  Fe,  in  said  territory,  issued  his  warrant 
upon  complaint  of  the  sheriff  of  said  county,  as  provided  bj 
law,  under  his  hand,  for  the  arrest  of  the  said  James  J. 
Webb  and  the  said  William  S.  Messervy,  in  words  and 
figures  as  follows,  to  wit: 

Territory  of  New  Mexico,  County  of  Santa  Ft. 

Territory  of  New  Mexico  to  the  sheriff  of  the  county  of 
Santa  Fe,  greeting: 

Whereas  complaint  has  this  day  been  made  by  the  sheriff 
of  said  county  to  me,  Tomas  Ortiz,  prefect  and  probate 
judge  of  said  county,  that  William  S.  Messervy  and  Jamw 
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Webb,  trading  and  doing  busineBS  under  tbe  firm  and 
jle  of  Measervy  &  Webb,  did  at  the  county  of  Banta 
e  aforesaid,  from  the  twenty-fifth  day  of  June,  a.  d, 
J51,  to  the  second  day  of  October,  a.  d.  1851,  deal  as 
ercbants  withont  a  liceoBe  first  obtained,  according  to 
.w,  you  are,  therefore,  hereby  commanded  to  arrest  the 
lid  William  8.  Messervy  and  the  said  James  J.  Webb,  and 
irthwitb  bring  them,  or  either  of  them,  before  me,  Tomas 
rtiz,  prefect  and  probate  judge  of  said  connty,  at  the 
inrt-houee  of  said  county,  to  answer  to  the  complaint  of 
le  territory  of  New  Mexico  npon  a  charge  of  having  dealt 
i  mercfaanta  witboat  a  license  first  obtained,  according  to 
w. 

Id  testimony  whereof,  I,  Tomas  Ortiz,  prefect  and  pro- 
ite  judge,  have  hereunto  set  my  hand  and  afBzed  my  seal 
liB  second  day  of  October,  1851. 
[l.  a]  ToMAB  Obtiz,  Prefeofc 

?rritory  of  New  Mexico,  County  of  Santa  Fe. 
In  witness  wLereof,  I,  James  M.  Giddiiigs,  clerk  of  said 
urt,  have  hereunto  set  my  hand  and  aflixed  my  private 
al,  there  being  no  seal  of  ofice  provided,  the  day  and  year 
Hjve  written. 

J.  M.  GiDDraoH, 
Clerk  of  the  Prefect  and  Probate  Court. 

Upon  which  said  warrant  the  said  James  J.  Webb  was 
rested  and  produced  into  court  by  the  sheriff  of  said 
unty,  and  upon  which  said  warrant  is  the  return  of  the 
eriff  of  the  said  connty,  in  the  letters  and  flgarea  follow- 
g,  to  wit:  .Executed  the  within  by  arresting  and  bringing 
court  the  body  of  Jamea  J,  Webb;  William  Uesserry  not 
be  found.    October  2,  1851. 

B.  M.  Stephenb,  Sherift 
That  on  the  arrest  of  the  said  James  J.  Webb,  as  afore- 
id,  by  the  sheriff  aforesaid,  the  said  probate  judge  con- 
ned his  court  for  the  purpose  of  taking  cognizance  of  said 
mplaint,  against  the  said  William  Measervy  and  the  said 
mes  J.  Webb,  and  did  take  cognizance  of  the  same;  and 
ter  sereral  days  speait  In  determiniog  the  preliminary 
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questions  in  said  case,  by  said  court,  and  after  which  said 
preliminary  questions  as  aforesaid  were  determined  and  dis- 
posed of  and  said  case  ready  for  trial,  the  said  court,  on  the 
third  day  of  October,  1851,  adjourned  for  fifty  days,  at  the 
expiration  of  which  said  fifty  days  the  said  court  neglected 
and  failed  to  sit  to  take  cognizance  of  and  to  try  said  cause; 
and  still  neglects  and  fails  to  sit  for  the  trial  of  the  same,  al- 
though several  other  days  since  the  expiration  of  the  said  fifty 
days  have  been  set  for  the  trial  of  said  cause,  at  which  the  said 
court  has  in  like  manner  failed  and  neglected  to  attend  for  the 
trial  of  said  cause  to  the  great  damage  and  deception  of  the 
said  territory,  defrauding  the  said  territory  out  of  har  jast 
revenue,  and  to  the  disorder  and  violation  of  the  laws  of 
said  territory,  and  to  the  delay  and  hindrance  of  justice. 
Your  petitioner,  the  said  territory,  by  the  said  attornqr, 
would  therefore  pray  your  honor  to  grant  a  writ  of  man- 
damns  to  compel  the  said  Tomas  Ortiz,  probate  jadge  as 
aforesaid,  to  proceed  immediately  to  judgment  in  said  cause 
against  the  said  William  8.  Hesservy  and  the  said  James 
J.  Webb,  as  aforesaid,  and  to  do  prompt  justice  in  the  prem- 
ises and  in  the  execution  of  the  laws  of  said  territory. 

R  P.  West, 
Attorney  for  the  Territory  of  New  Mexica 

I,  R.  M.  Stephens,  sheriff  in  and  for  the  county  of  Santa 
Fe,  in  the  territory  of  New  Mexico,  do  solemnly  swear  that 
the  matters  and  things  set  forth  in  the  foregoing  petition 
are  true  to  the  best  of  my  knowledge  and  belief,  and  that 
I  know  the  contents  thereof. 

R  M.  SxEPHENa 

Sworn  to  and  subscribed  before  me,  this  thirtieth  da;  of 
December,  a.  d.  1851, 

H.  MOWEBy 

Associate  Justice  United  States  Supreme  Court 

Upon  which  said  petition  the  following  rule  was  granted: 
The  President  of  the  United  States  of  America  to  Tomas 
Ortiz,  judge  of  the  court  of  probate,  in  and  for  the  coontr 
of  Santa  Pe  and  territory  of  New  Mexico,  greeting: 
Whereas,  we  have  been  informed  that  there  are  certain 
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ttera  pending  in  yoar  court  wherein  the  territory  of  New 
dco  iB  plaintiff,  and  William  S,  MesBervy  and  James  J. 
bb  are  defendants^  and  whereas,  we  have  been  informed 
t  yon  haye  failed  to  sit  in  judgment  upon  said  canse; 
refore  we  command  you  that  you  be  and  appear  before 
supreme  court,  for  the  territory  of  New  Mexico,  at  Santa 
in  said  torritory,  on  Monday,  the  fifth  day  of  Jannary, 
!,  to  show  canae,  if  any  yon  have,  why  you  have  not  pro- 
led  to  trial  and  judgment  in  said  cause,  and  why  a  per- 
itory  mandamus  shall  not  issue  against  you;  and  also 
bide  the  farther  order  of  our  supreme  court  in  the  prem- 
.    Hereof  fail  not  at  your  peri!, 

i^itness,  the  Hon.  Horace  Mower,  associate  justice  of 
supreme  court  of  the  territory  of  New  Mexico,  issued 
second  day  of  January,  1852. 

H.  Moves, 
ociate  Justice  Supreme  Court  United  States,  for  the 
Territory  of  New  Mexico. 

n  the  back  of  this  process  is  the  following  indorsement: 
:ertify  that  I  executed  the  within  notice  by  delivering 
l\)mas  Ortiz  a  true  copy  of  the  same,  January  2,  1852, 
D  Jones,  marshal,  by  B.  M.  Stephens,  deputy  marshal." 
the  fifth  day  of  Jannary,  a.  d.  1862,  being  the  first  day 
he  present  term  of  the  supreme  court,  the  said  Tomaa 
i  appeared  in  court,  and  by  his  attorneys,  filed  the  fol- 
ng  motion:  Ibnuu  Ortiz  ads.  Territory  of  New  Mexico, 
idamas  supreme  court,  January  term,  1852. 
be  said  Tomas  Ortiz,  by  bis  attorneys,  H.  A.  Smith  and 
I.  Gar^,  comes  and  moves  the  court  to  dismiss  the 
t  of  mandamus,  issued  in  this  cause. 

Because  the  petition  for  the  same  is  not  made  by  any 
ion  authorized  by  law  to  appear  for  the  territory  in 
rt,  or  before  a  judicial  tribunal. 

A  writ  of  mandamus  can  not  be  issued  to  vacation, 
in  term  time. 

A  writ  "of  mandamus  to  the  probate  court  of  Santa 
rounty  can  only  be  issued  from  the  district  court  of  the 
ted  States  for  the  first  judicial  district  of  said  territory. 
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4.  The. petition  does  not  show  a  case  requiring  the  ex- 
traordinary remedy  of  a  mandamus. 

6.  The  writ  is  not  such  a  one  as  the  petition  prays  for, 
nor  can  such  a  writ  as  the  petition  prays  for  be  issaed. 

6.  E.  P.  West,  Esq.,  by  whom  said  petition  is  made,  aa 
attorney  for  the  territory  of  New  Mexico,  is  not,  and  by 
law  is  prohibited  from  being,  attorney  for  said  territory,  has 
not,  and  by  law  can  not  have,  any  authority  to  appear  in 
court  or  before  any  judicial  tribunal  for  said  territory  and 
for  any  other  cause. 

Snith  &  Gabet, 
Attorneys  f<Mr  Ortiz. 

The  question  presented  to  the  court  by  the  papers  in  this 
case  is  this:  Has  authority  been  conferred  upon  the  su- 
preme court  of  the  territory  of  New  Mexico  to  issue  the 
writ  of  mandamus  to  the  probate  courtp  of  the  territory? 

Th^  supreme  court  of  the  territory  of  New  Mexico  owes 
its  existence  to  the  organic  law  of  congress  approved  Sep- 
tember 9,  i850,  providing  for  the  erection  of  a  territorial  gov- 
ernment for  the  territory  of  New  Mexico,  and  it  is  to  that 
organic  law  our  attention  should  be  first  directed,  to  ascer- 
tain the  extent  of  its  jurisdiction. 

The  tenth  section  of  this  organic  law  says :  "That  the  judi- 
cial power  of  said  territory  shall  be  vested  in  a  sapreme 
court,  district  courts,  probate  courts,  and  in  justices  of  the 
peace.  The  jurisdiction  of  the  several  courts  herein  pro- 
vided for,  both  appellate  and  original,  and  that  of  the  pro- 
bate courts  and  of  justices  of  the  peace  shall  be  as  limited 
by  law,  and  the  said  supreme  and  district  courts,  respec- 
tively, shall  possess  chancery  as  well  as  common  law  juris- 
dictions, and  the  said  supreme  and  district  courts  of  the 
said  territory  and  the  respective  judges  thereof  shall  and 
may  grant  writs  of  habeas  corpus  in  all  cases  in  which  the 
same  are  grantable  by  the  judges  of  the  United  States  in 
the  District  of  Columbia."  It  is  further  provided  in  the 
tenth  section  of  the  organic  law  **that  writs  of  error,  bills  of 
exceptions  and  appeals  shall  be  allowed  in  all  cases  from 
the  final  decisions  of  said  district  courts  to  the  sapreme 
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urt  under  Bucb  regulations  as  may  be  prescribed  by  law, 
It  in  no  case  removed  to  the  supreme  court  shall  ti-ial  by 
ry  be  allowed  in  said  court." 

It  will  be  seen  by  the  above  quotations  from  the  organic 
w,  that  by  that  law  appellate  jnrisdiction  has  been  given 
the  supreme  court  from  the  final  decisions  of  the  district 
arts  only,  and  original  jurisdiction  has  been  given  to  the 
preme  court  only  in  the  single  instance  of  the  granting  of 
writ  of  habeas  corpu».  It  now  remains  to  be  considered 
lether  any  acts  of  the  legislative  assembly,  which  have 
en  passed  since  the  organization  of  the  territorial  govern- 
;nt  of  New  Mexico,  confer  any  additional  original  jnris- 
ctlon  upon  the  supreme  court.  By  an  act  erf  the  legtsla- 
re  assembly  of  tbis  territory,  approved  July  25,  1851,  it  is 
ovided  that  all  laws  that  have  previously  been  in  force  in 
is  territory  that  are  not  repugnant  to  or  inconsistent  with  * 
i  constitution  of  the  United  States,  the  organic  law  of  this 
rritory,  or  any  act  passed  at  the  presenf  session  of  the  leg- 
ative  assembly,  shall  be  and  are  continued  in  force,  ex- 
pting,  in  Kearny's  code,  the  law  concerning  registers  of 
ad.  If  by  this  section  the  article  in  Kearny's  code,  upon 
e  subject  of  courts  and  judicial  powers,  is  in  force,  a  mat- 
r  in  r^ard  to  wbich  no  opinion  is  expressed,  no  other 
an  appellate  power  is  there  given  to  the  supreme  court. 
By  reference  to  our  act  regulating  the  practice  in  th^ 
strict  and  supreme  courts  of  the  territory  of  New  Mexico, 
tproved  July  12,  1851,  section  4,  it  is  provided  that  the 
Btrict  courts  of  said  territory  shall  have  original  jurisdic- 
)u  in  all  cases,  civil  and  criminal,  in  which  the  jurisdiction 
not  specially  delegated  to  some  other  court,  and  such  ap- 
ellate and  supervisory  jurisdiction  as  may  t>e  granted  them 
'  law.  By  all  of  the  laws  now  in  force  in  this  territory,  it 
Ji  not  be  perceived  that  any  other  or  furthei'  original 
nsdiction  has  t>een  given  to  the  supreme  court  of  this 
rritory  than  such  as  was  conferred  upon  it  by  the  organic 
w  published  twenty-second  of  September,  1846,  by  Briga- 
er-fteneral  8.  \V.  Kear-ny.  ThiH  power  of  issuing  the  writ 
ayed  for  in  this  case  exlsls.  The  third  section  of  article  4, 
Jon  the  subject  of  judtcitd  power,  says:    "The  stiperior 
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court  shall  have  a  general  Buperintending  control  over  all 
inferior  coarts  and  tribunals  of  justice,  and  shall  have  power 
to- issue  original  writs  to  compel  inferior  courts  and  their 
officers  to  perform  their  duties  according  to  law  wbene?er 
they  may  fail  or  refuse  so  to  do."  This  section  would 
undoubtedly  authorize  the  issuing  a  writ  of  mandamns,  if 
it  is  now  in  force  and  applicable  to  this  court  The  action 
of  civil  gOTernment  imports  an  act  of  sovereignty.  The 
change  of  the  basis  of  civil  government  made  by  the  proper 
authority,  and  acquiesced  in  by  the  people,  must  be  re- 
garded BB  valid,  and  the  true  source  from  which  power  must 
be  derived,  and  beyond  which  it  can  not  be  extended.  The 
promulgation  by  congress  of  an  organic  law  for  this  terri- 
tory, of  necessity  repeals  and  abrogates  any  existing  or- 
ganic law,  whether  emanating  from  the  same  or  any  other 
source.  The  fact  that  the  legislative  assembly  continued 
in  force  the  Eeamy  code  does  not  aflfect  the  matter;  for,  if 
the  legislative  assembly  had  power  to  adopt  the  organic 
law  in  the  Kearny  code,  and  enforce  obedience  to  its  re 
quirements,  it  would  be  the  virtual  assumption  of  sovereigntv, 
and  operate  as  a  repeal  of  the  form  of  government  furnished 
by  Congress  for  this  territory.  In  the  case  of  The  Stem- 
boat  Orleans  v.  PhcebtUy  11  Pet.  175,  it  was  held  by  the 
supreme  court  of  the  United  States  that  local  laws  can  never 
confer  jurisdiction  on  the  courts  of  the  United  States;  the? 
can  only  furnish  rules  to  ascertain  the  rights  of  parties. 
and  thus  assist  in  the  administration  of  the  proper  remedies 
where  the  jurisdiction  is  vested  by  the  laws  of  the  United 
States.  The  organic  law  passed  by  congress  vests  in  the 
supreme  court  of  this  territory  full  c^pellate  jurisdiction; 
but  it  does  not  give  it  original  jurisdiction  in  any  case  bat 
that  of  granting  writs  of  Mheas  corpus. 

It  has  been  repeatedly  decided  in  courts  of  the  highest 
authority  that  an  affirmative  grant  of  original  jurisdiction 
implies  a  negative  upon  its  exercise  in  any  other  case.  Bj 
the  constitution  of  the  United  States  the  original  jurisdic- 
tion of  the  supreme  court  of  the  United  States  is  limited  to 
cases  affecting  embassadors,  and  other  public  ministers  and 
consuls,  and  those  in  which  a  state  may  be  a  party.    Under 
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bJB  affirmative  grant  of  original  juriBdiction  the  suprtme 
onrt  of  the  United  States  decided  that  congress  had  no 
ower  to  extend  it:  See  Marbury  v.  Madison,  1  Cranch,  137; 
'obeng  V.  The  State  of  VirginUt,  6  Wh^t.  264;  Oabom  et  al. 
.  The  Bank  of  the  United  States,  9  Id.  738.  Adhering  to  the 
rinciples  thns  laid  down  in  those  adjudications  of  the  su- 
reme  court  of  the  United  States,  the  conclusion  is  mani- 
;8t  that  the  legislative  assembly,  by  ita  laws,  can  not  ei- 
!Dd  the  affirmative  grant  of  original  jurisSictioD  to  the  su- 
reme  court  of  the  territory  beyond  the  limits  of  the  organic 
iw  of  coBgress  approved  September  9,  1850.  Hence 
le  third  section  of  article  4  of  the  organic  law  of  Sep- 
■mber  22,  1846,  published  in  the  Eearny  code,  is  not  con- 
dered  in  force  and  can  not  enlarge  the  original  jurisdic- 
on  of  this  court  beyond  the  limits  of  the  organic  law  of 
)ngress.  If  the  case  now  under  consideration  were  a  caae 
1  which  the  issuing  the  writ  of  mandamus  wa«  necessary 
>  the  exercise  of  the  appellate  jurisdiction  of  this  court, 
le  opinion  of  the  court  would  be  quite  different.  The  law 
I  force,  under  which  this  cause  originated  with  the 
rebate  court,  will  be  found  in  sections  32  and  33  of 
le  article  in  the  Kearny  code,  upon  the  subject  of  revenue, 
he  thirty-third  section  says  appeals  may  be  taken  from  all 
ich  judgments  of  the  prefect  to  the  circuit  court,  but  no 
ich  appeal  shall  be  allowed  unless  it  be  taken  on  the  day 
:  trial.  It  will  thus  appear  that  the  district,  and  not  the 
ipreme  court  of  the  territory,  is  by  law  the  appropriate  tri- 
anal  of  appellate  jurisdiction  from  the  judgment  of  the 
robate  coort.  In  the  case  Ex  parte  Jesse  Soyt,  Collector 
'  the  Port  of  Ifew  Tori,  13  Pet.  279,  the  supreme  court 
[  the  United  States  refused,  to  issue  a  mandamus  to  the 
istrict  court,  upon  the  ground  that  the  appellate  juriadic- 
on  in  the  case,  if  any,  was  direct  and  immediate  to  the 
rcalt  court  of  the  southern  district  of  New  York. 
If  this  view  of  this  case  is  not  well  founded;  if,  in  fact, 
le  power  of  issuing  this  writ  of  mandamus  to  the  pro- 
ite  court  of  Santa  Fe  county  does  exist  in  this  court, 
le  question  yet  remains  to  be  considered,  does  the 
^titioner  make  out  in  his  petition  such  a  case  as  calls  for 
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the  exercise  of  thia  power?  The  facts  stated  in  the  petition 
upon  which  this  motion  is  predicated  are  these:  First  An 
adjournment  of  the  case  for  fifty  days  after  said  cause  was 

• 

ready  for  trial.  Second.  A  failure  and  neglect  to  sit  for  the 
trial  of  said  cause,  although  several  other  days  since  the  ex- 
piration of  said  fifty  days  have  been  set  for  the  trial  of  said 
cause,  at  which  the  said  court  has  in  like  manner  failed  and 
neglected  to  attend  for  the  trial  of  said  cause.  In  the 
absence  of  law  limiting  the  time  for  which  a  cause  may  be 
continued,  or  specifying  the  reasons  or  causes  which  will 
entitle  a  party  to  a  continuance,  it  must  be  regarded  as  left 
to  tht  5ound  discretion  of  the  inferior  court,  for  what,  and 
how  long  to  continue  a  cause.  For  aught  that  appears  in 
this  petition  the  continuance  may  have  been,  and  until  the 
contrary  appears,  this  court  must  presume  it  to  have  been 
right  and  proper.  The  petition  does  not  state  that  either 
party  objected  to  the  continuance,  and  in  the  absence  of 
such  an  averment,  this  court  must  conclude  that  said  con 
tinuance  of  fifty  days  was  with  the  consent  of  both  parties. 
The  case  of  Fx  parte  Martha  Bradstreety  '8  Pet.  588,  '> 
in  point,  upon  questions  of  discretion  in  inferior  courts. 
In  that  case  a  mandamus  had  been  issued  against  the 
judge  of  the  northern  district  of  New  York,  directing  him 
to  reinstate  certain  suits  which  had  been  dismissed  from 
the  docket  of  his  court,  and  to  proceed  to  adjudicate  them 
according  to  law.  A  motion  was  made  for  an  attachment 
against  the  judge  of  the  northern  district  for  contempt,  upon 
the  ground  of  great  delay  which  had  taken  place  in  the 
proceedings,  which  was  supposed  to  amount  to  a  contempt 
of  the  mandamus.  A  motion  was  also  made  for  a  mle  to 
show  cause  why  a  mandamus  should  not  issue  to  the  dis 
trict  judge.  Both  motions  were  overruled,  and  the  supreme 
court  held  that  a  judge  must  exercise  his  discretion  in  those 
intermediate  proceedings  which  take  place  between  the  in- 
stitution and  trial  of  a  suit.  The  consul  of  the  French 
republic,  under  the  provisions  of  a  convention  between  that 
republic  and  the  United  States,  applied  to  one  of  the  United 
States  district  judges  for  a  warrant  to  apprehend  Captain 
Barre,  who  was  alleged  to  be  a  deserter  from  the  French 
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leet.  l^e  district  judge  refused  to  issue  the  warrant,  ap- 
}licatioB  waa  made  to  the  supreme  court  for  a  mandamus 
compelling  the  district  judge  to  issue  the  warrant,  and  the 
lupreme  court  refused  to  issue  the  mandamus,  upon  the 
^nnd  that  the  district  judge  Lad  acted  judicially  in  the 
^se,  and  that  the  euiJieme  court  had  no  power  to  compel  a 
adge  to  decide  according  to  the  dictates  of  any  judgment 
nt  his  own:  See  2W  Vnitsd  States  v.  Judge  LoKrence,  8 
>all.  42. 

So  far  as  the  second  reason  is  concerned,  the  petition 
oea  not  disclose  that  any  damage  or  inconvenience  resulted 
rom  the  failure  of  the  probate  judge  to  attend  upon  the 
ther  occasions  set  for  trial,  for  the  petition  does  not  inform 
8  that  either  party  attended  on  those  days  or  were  ready 
or  trial,  and  if  the  parties  did  not  attend,  or  attending,  were 
ot  ready  to  proceed  with  the  cause,  no  damage  or  incon> 
enience  could  result  from  the  absence  of  the  probate  judge 
r  hifl  failure  to  attend.  The  speedy  progress  of  any  cause 
ot  infrequently  depends  as  much  upon  the  action  of  the 
arties  aa  upon  the  court  The  failure  to  attend  in  thU 
ise  is  not  charged  to  have  been  a  willful  failure.  The 
robate  judge  may  have  been  sick  and  unable  to  attend,  or 
lay  have  had  some  other  sufBcient  reason  for  his  absence, 
Dd  charity  requires  ns  to  presume  he  had  a  valid  reason  for 
is  absence,  unless  it  is  stated  to  have  been  willful  or  shown 
>  he  without  excuse. 

The  petition  in  this  case  prays  for  the  issuing  of  a  writ  of 
laudamas  to  compel  the  said  Tomas  Ortiz,  probate  judge 
s  aforesaid,  to  proceed  immediately  to  judgment  in  said 
luse  against  the  said  William  S.  Messervy  and  the  said 
amea  J.  Webb,  and  to  do  prompt  justice  in  the  premises 
nd  in  the  execution  of  the  laws  of  said  territory.  This 
mguage  is  susceptible  of  a  double  constrnction.  It  may 
e  considered  as  meaning  simply  that  the  probate  judge 
roceed  to  judgment  in  the  case  referred  to,  or  it  may  mean 
liat  the  probate  judge  be  directed  to  render  judgment 
gainst  the  defendants  in  the  case.  It  ia  in  the  power  of  a 
leader,  by  the  use  of  proper  language,  to  strip  his  mean* 
ig  of  ambiguity  and  place  the  construction  intended  be- 
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yond  cavil.  If  the  pleader  omits  to  do  so,  his  language 
must  be  construed  most  favorably  to  the  party  against  whom 
the  pleading  is  exhibited,  and  most  unfavorably  to  the 
pleader.  Under  this  rule  of  construction  this  court  would 
have  no  power  to  grant  such  a  mandamus  as  is  prayed  for 
in  this  petition.  In  the  case  of  The  Life  and  Fire  Ingur- 
ance  Gompany  of  New  York  v.  AdamSy  9  Pet  573,  the  peti- 
tioners required  of  the  supreme  court  a  mandamus  requir- 
ing the  judge. to  render  specific  judgment  in  their  favor. 
The  petition  in  that  case,  like  the  petition  now  under  con- 
sideration, did  not  show  that  the  case  was  in  condition  f<Nr 
a  final  judgment,  nor  that  the  judge  was  unwilling  to  rai- 
der one. 

In  the  same  case  the  supreme  court  held  that  they  would 
not  order  an  inferior  tribunal  to  render  judgment  for  or 
against  either  party,  but  that  in  a  proper  caae  it  would 
order  such  court  to  proceed  to  judgment.  It  is  further 
held  by  the  supreme  court  of  the  United  States  in  the  same 
case,  that,  should  it  be  possible  in  a  case  ripe  for  judgment 
the  court  before  whom  it  was  depending  should  perseveringly 
refuse  to  terminate  the  cause,  the  supreme  court,  without  in- 
dicating the  character  of  the  judgment,  would  be  required 
by  its  duty  to  order  the  inferior  court  to  render  some  judg- 
ment in  the  case;  but  to  justify  this  mandate,  a  plain  ca^ 
of  refusing  to  proceed  in  the  inferior  court  ought  to  be 
made  out.  In  such  case  the  supreme  court  of  this  territory 
would  not  hesitate  to  issue  a  mandanius  if  necessary  in  the 
exercise  of  its  appellate  jurisdiction.  The  writ  issued  in 
this  case  is  not  a  mandamus,  but  a  new  rule  requiring  cause 
to  be  shown  why  a  mandamus  shall  not  issue.  In  cases  of 
doubt  or  difficulty  such  rule  usually  precedes  the  motion 
for  a  mandamus,  and  is  unexceptionable  in  the  present  in- 
stance, on  account  of  its  issuance  in  vacation.  If,  in  an- 
swer to  the  rule,  the  party  complained  of  show  no  suflScient 
cause  why  a  mandamus  should  not  issue,  then  on  motion 
the  court  will  direct  an  alternative  or  x>eremf>tory  mandamus 
against  the  party  complained  of.  The  jurisdiction  and 
power  of  the  district  judge  in  the  first  judicial  district 
in  this  case,  is  a  point  upon  which  we  intimate  no  opin- 
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;  each  district  court  must  settle  for  itself  its  juris- 
tion  and  power,  subject  to  the  reriew  of  this  court  as 
iipreme  appellate  tribunal.  The  ezpression  of  an  opin- 
OD  the  other  points  made  io  this  cause  is  unueces- 
f.  In  the  very  beginiuDg  of  the  exieteuce  of  this 
rt  it  has  been  thought  proper  to  define  at  length  the 
ition  upon  which  it  stands  in  regard  to  tbia  important 
nch  of  judicial  power. 

y  Couet:  It  is  ordered  bj  the  court  that  the  rule  in  this 
i  be  discharged.  It  is  further  ordered  bj  the  court  that 
petition  herein  filed  be  dismissed. 

T(H.I.>-« 
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PACUNDO  PINO  V.  HUGH  M.  BECKWITH. 

UfllBHBB    lO     AHSWBB    QOH     BICE     lO     PBTITIOB.—  A     demiUTer     tO     tbt    •!>■ 

■wflr  oparaMa  aa  a  demmret  to  tbe  pcllUoo,  II  tbat  be  demimable. 

IBTZ  ALLnnaa  Bdbob  kusi  Show  Wbat.— Tbe  part;  allegtue  error 
muBt  show  error  to  hli  prejudice.  Tbua,  when  II  appenrs  by  Che  bUl  ot 
eioepttons  that  (he  party  eioeptlng  wa?  not  permitted  to  eiamlDe  an 
opjHKhis  wloieaa  tull;,  aa  to  hla  Interest,  the  Judcmeut  will  not  be 
reTened  on  that  sround,  where  It  la  not  showa  that  the  wltneia'  testl- 
mour  was  material  ana  prejudicial  to  the  plBlnilS  In  error. 

LBTr  TO  RacoBD  nor  a  CoicprraiiT  WiTKaaa,— A  party  OD  Um  reooKU 
thoDgh  dlTeated  ol  all  Interest,  la  not  a  oompeteat  witness. 

LiLDBB  or  CoBBiDaaATioH.— Mone;  paid  upon  a  consideration  which  haa 
wholly  lalled  may  be  recovered  baok;  as  where  part  of  the  consideration 
has  been  paid  njion  a  purobaa*  of  land,  and  the  *eador  la  unable  to  make 
Utla. 

[Ft^Bu.  xo  Exd^nDB  Paboi.  Etjobhob  EipiiUNinq  WRtxiEia  —  Where 
parol  BTldenoe  Is  admitted  wUhout  objection  to  explain  a  writing,  a 
subsequent  refusal  to  eiolade  It  from  the  conilderBtton  of  the  ]ar;  will 
Dot  be  deemed  enoneoua  where  the  testimony  and  the  foatruotknu  to 
the  iazj  are  not  embodied  Id  the  bill  ot  eicepllona. 

IBBBNIKB    OV    POSKBION    WHBBB    TlTLB    FAILS,— Where,    In    SO    SOtlOD    tO 

recoTcr  purohase  money  paid  for  land  the  title  to  which  haa  failed,  there 
Ib  do  eTldenee  M  aliow  who  baa  possession,  but  the  answer  alleges  the 
plalolUT  to  be  in  possession,  It  wUl  be  presumed  that  the  plaintiff  gare 
or  tendered  posseasloii.  with  payment  ot  rent,  before  bringing  the  action. 
TKBET  OB  PnscHAaB  UoHBT.— ID  Bu  aotlou  to  reeOT«r  purchase  money 
for  land  tOT  wbloli  the  title  bu  fatted,  lolereal  la  reeorerable  from  Uta 
time  the  vendor  wka  notlHed  ot  the  Intention  to  reolalm  the  aoDslderation. 
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Apptcat.  from  Santa  Fe  circuit  court.  The  opinion  states 
the  case. 

Wheaton  and  FUIafiy  for  the  appellantb 

Ashurst  and  8mUhy  for  the  appellee. 

By  Court,  Watts,  J. : 

Previous  to  the  establishment  of  a  civil  government  in 
this  territory  by  the  passage  of  the  organic  law  of  con- 
gress, approved  September  9,  1850,  the  judicial  power  of 
said  territory  was  vested  in  alcaldes,  prefects,  circuit  courts, 
and  a  supreme  court;  the  judges  of  the  supreme  court  were 
the  judges  of  the  circuit  courts;  and  the  territory  was  di 
vided  into  three  circuits,  called  central,  northern,  and  south 
eastern  districts. 

Upon  the  erection  of  a  territorial  government  here  under 
the  organic  law  of  congress,  above  mentioned,  these  courts 
passed  away,  and  the  legislative  assembly  at  its  June  ses 
sion,  1851,  in  accordance  with  the  requirements  of  the  or- 
ganic law,  vested  the  judicial  power  of  said  territory  in  a 
supreme  court,  district  courts,  probate  courts,  and  in  jus 
tices  of  the  peace.  At  the  said  June  session,  1851,  of  the 
legislative  assembly,  an  act  was  passed  perpetuating  and 
declaring  in  force  certain  acts,  orders,  and  laws,  and  for  other 
purposes;  the  second  section  of  which  act  provides,  "that 
all  bonds,  writs,  and  process,  that  have  remained  in  force, 
shall  be  carried  to  a  final  decision  in  the  courts  established 
by  the  legislative  assembly,  to  the  same  effect  as  they  would 
have  been  in  the  courts  previously  existing."  The  ease 
now  before  us  was  tried  in  the  circuit  court  for  the  central 
district  at  Santa  Fe;  and  an  appeal  was  taken  from  the  judg- 
ment of  the  circuit  court,  to  the  supreme  court,  and  by  tIt- 
tue  of  the  section  above  quoted,  comes  before  the  supreme 
court  created  by  the  organic  law,  for  adjudication.  The 
suit  in  this  case  was  a  petition  in  debt;  the  writ  was  issued 
twenty-fifth  of  May,  1850;  served  on  the  defendant  on  the 
fourth  of  June,  1850;  and  the  petition  is  in  these  words: 

In  the  Santa  Fe  circuit  court,  June  term,  1850,  the  peti- 
tion of  Hugh  M.  Beckwith  respectfully*  states,  that  some 
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ne  io  Janii&r;,  1850,  he,  through  hie  agent,  Jose  Maria 
isceo,  c<Hitracted  with  one  Facando  Pino,  wbo  alleged 
meelf  to  be  the  agent,  with  a  enfflcient  and  legal  power  of 
nmey  of  Maria  de  la  Liu  Bascen,  which  latter  assertB  him- 
If  to  be  the  heir,  derisee,  and  legal  representative  of  Joan 
Lfael  Baacen,  deceased,  nnder  his  last  will  and  teetament, 
r  the  porchase  of  a  certain  honee  and  lot  of  groand  aita- 
s  in  the  city  of  Banta  Fe,  conct;  of  Banta  Fe,  New 
izico,  lying  in  Main  street,  and  bounded  south  by  the  Ejo 
liqnito,  west  by  land  of  Denaciano  Vigil,  and  east  by  an 
ey,  for  and  in  consideration  of  the  sum  of  three  thousand 
llara,  of  which  two  thousand  were  to  be  paid  cash  in  hand, 
d  were  accordingly  paid,  and  the  balance  to  be  paid  in 
o  equal  installments,  payable  in  three  and  six  months 
>reafter.  Yonr  petitioner  forthw  states,  that  a  few  days 
er  the  said  first  installment  became  due  and  payable,  he 
a  ready,  and  offered  to  pay  the  same  to  the  said  Facundo 
10,  and  made  him  a  fall  tender  thereof,  and  also  the 
ount  of  the  last  installment,  and  made  demand  of  a  deed, 
Bcient  In  law  to  make  him  a  good  and  legal  title  to  the 
■mises  aforesaid.  Tour  petitioner  further  states  that  the 
d  Facundo  Pino  has  hitherto  failed  to  make  him  any  such 
ii;  and  as  your  petitioner  believes  and  is  advised,  has 
ButHcient  legal  auth<Hrity  or  legal  power  from  the  said 
Been,  or  any  other  person  in  whom  rests  the  true  title  to 
d  premises,  to  make  a  legal  conveyance  to  your  petitioner. 
ur  petitioner  farther  prays  the  court  for  a  judgment 
dust  the  said  Facundo  Pino,  for  the  said  Bum  of  two  thou- 
id  dollars,  with  legal  Interest  thereon,  from  the  time  of 
'ment  of  same,  together  with  his  damages  and  costs,  and 
iward  him  an  execution  therefor. 

AiraNET  &  Ajseubbt,  for  the  plainti£ 

!%iB  petition  was  sworn  to  in  the  usual  form,  before  the 
rk,  at  the  June  term,  1850,  of  the  circuit  court.  The  de- 
dant  appeared  and  filed  his  answer  to  the  above  petition, 
jseqnently,  during  the  same  torm,  on  the  eighth  day  of 
guBt,  1850,  a  motion  was  made  by  defendant  for  leave  to 
an  amended  answ.er.    The  motion  was  sustained  by  the 
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court,  and  on  the  eighth  day  of  August,  1850,  the  follow 
ing  amended  answer  was  filed  by  the  defendant: 

H,  H.  BeckwiUt.  v.  F.  Fiiio.  The  answer  of  said  Pino, 
agent  of  Dona  Maria  de  la  Luz  Rascen,  states  as  follows: 

1.  Protesting  against  the  manifold  errors,  imperfections, 
and  incongruities  contained  in  said  petition,  by  which,  the 
same  is  absolutely  null  and  void,  and  illegal,  resp<mdent 
as  agent  as  aforesaid,  for  answer  to  the  same,  answering, 
says  that  the  matters  and  things  contained  in  said  petition 
are  untrue,  in  manner  and  form,  as  therein  stated  and  set 
forth. 

2.  Further,  that  he,  as  agent  as  aforesaid,  did  some  time 
in  January,  a;  d.  1850,  contract  with  the  said  Jose  Maria 
Bascen,  not  as  the  agent  of  his  son-in-law,  the  plaintiff,  but 
in  his  own  proper  person,  and  in  his  olen  name  and  right,  for 
the  sale  of  the  house  and  property,  as  in  said  petition  men- 
tioned and  described ;  that  before  the  making  and  signing 
of  said  contract,  he,  the  said  respondent,  should  have  fully 
explained  to  said  Jose  Maria  his  power  as  agent  of  said 
Maria  de  la  Luz,  as  also  the  evidences  he  possessed,  sbow 
ing  the  right  of  said  Maria  de  la  Luz  to  said  aboTe-de 
scribed  property;  and  that  said  Jose  Maria,  haying  tbor 
oughly  examined  his  said  power,  and  the  documents  in  pos 
session  of  said  respondent  establishing  the  right  of  said 
Maria  de  la  Luz  to  the  said  land  and  property,  expressed 
himself  fully  satisfied  therewith,  and  deliberately  made  and 
executed  a  written  contract,  herewith  shown  to  the  court  and 
marked  A,  by  which  the  said  Jose  Maria,  not  as  the  agent 
of  another,  but  in  his  own  proper  right,  contracted  with  said 
Maria  de  la  Luz  to  purchase  of  her  said  land  and  property 
for  the  sum  of  three  thousand  dollars,  two  thousand  dol 
lars  to  be  paid  down,  and  the  other  thousand  to  be  paid  in 
two  equal  installments,  as  in  petition  mentioned,  the  said 
installments  being  secured  by  the  said  property;  that  said 
two  thousand  dollars  first  mentioned  were  paid  and  the  pos^ 
session  of  the  land  delivered  up  to  the  said  Jose  Maria,  in 
whose  hands  it  still  remains,  without  disturbance  or  moles 
tation  of  any  kind ;  that  on  or  abopt  the  expiration  of  the 
time  for  the  payment  of  the  first  instaUm^t  of  the  above^ 
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uned  equal  part  of  the  one  tboueand  dollars  so  agreed  to  be 
lid  SA  aforesaid,  be  was  called  oo  b;  said  Beckwith,  eon-in- 
w  oi  Bold  Jose  Maria  aa  aforesaid,  to  go  witb  bim  and  re- 
ive the  money  on  said  firet  instaUment;  hot  instead  tiiereoi^ 
no  was  conducted  to  tbe  law  ofBce  of  Messrs.  Asbarst  and 
lie;,  two  distinguiahed  connselors  of  said  city  of  Santa 
>,  where  he  saw  some  silTer  lying  on  the  table  (which  this 
Bpondent  presBmes  is  tbe  cnstom  of  offices  of  that  char- 
ter), bot  that  said  silver  was  never  coanted  oat  or  offered 
said  respondent;  nor  does  be  know  bow  much  waa  there, 
r  for  what  pnrpoae  it  was  there  placed. 
Yoor  respondent  was  then  for  the  first  time  informed  that 

had  been  trading  and  contracting  vrith  said  Mr.  Beck- 
th,  and  not  with  Jose  Maria,  and  that  his,  respondent's, 
wer  and  docnments  were  deemed  insufBcient,  and  that 
id  Jose  Maria  intended  to  back  out  of  said  contract,  and 
tead  of  paying  and  counting  ont  the  sum  as  be  had  agreed 
:ended,  by  some  kind  of  legal  machinery  unkaow.n  to  your 
ipondent,  to  get  back  tbe  two  thousand  dollars  so  paid  as 
iresaid,  and  to  never  pay  the  other  thousand  so  agreed  to 

paid  as  aforesaid;  all  of  which  actings  and  doings,  con- 
\iy  to  tbe  good  old  rules  of  fair  trading  and  good  faith, 
ir  respondent  attributes  to  bad  advice  given  to  said  Jose 
iria  by  others,  and  not  to  tbe  snggestions  of  bis  own 
ut  and  understanding.  Your  respondent  protests  against 
i  substitution  on  tbe  part  of  said  Jose  Maria,  of  his  son- 
law,  Beckwitb,  as  principal  in  said  contract  and  party  in 
d  suit  HO  long  a  period  of  time  after  the  execution  of  said 
reement  as  aforesaid.  He  also  protests  against  the  right 
mmed  by  said  Jose  Maria  of  going  behind  bis  said  con- 
ct  and  refusing  to  carry  out  his  said  agreement  after  tbe 
ne  has  been  solemnly  sigu^d  and  executed  by  bim  as 
tresaid,  with  full  knowledge  on  bis  part  of  all  documents, 
pera,  rights,  and  powers  in  possession  of  said  Pino  rela- 
e  to  said  land,  and  without  the  slightest  imputation  of 
ad,  bad  faith  or  deceit  expressed  against  your  respond- 
t  or  his  principal  in  making  and  executing  said  contract, 
d  while  the  said  Jose  Maria  remains  in  undisputed 
of  said  land  and  property,  and  is  in  receipt  of 
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large  rents  and  revenue  for  the  same.    Your  respondent, 
therefore,  prays  that  said  Jose  Maria  Baacen  be  made  and 
considered  by  the  court  as  party  to  this  suit;  that  the  same, 
as  far  as  the  said  Beckwith  is  concerned,  be  dismissed  at 
the  proper  cost  of  said  Beckwith,  and  that  said  Jose  Maria 
be  compelled  by  a  decree  of  this  court  to  pay  to  your  re- 
spondent,  as  agent  of  said  Maria  de  la  Luz,  the  aboye-named 
sum  of  one  thousand  dollars,  so  by  him  agreed  to  be  paid 
as  aforesaid,  and  which  your  respondent  alleges  has  neyer 
been  paid  or  tendered  to  either  him  or  his  said  principal, 
Maria  de  la  Luz.    At  the  same  time  this  resjMtndent  de- 
clares his  readiness,  upon  payment  of  the  same,  to  make  aa 
agent  as  aforesaid  such  conveyance  as  he  in  said  contract 
A  agreed  to  make,  and  to  do  bona  fide  what  he  therein  agreed 
to  do  and  perform,  and  he  further  states  that  he  has  alwajs 
been  ready  and  willing  to  do  the  same,  but  has  been  pre 
vented  by  reason  of  the  failure  of  the  said  Jose  Haria  to  per- 
form his  part  of  said  contract  as  aforesaid;  that  is  to  say, 
that  your  respondent  avers  his  readiness  always  to  do  and 
perform  honestly  and  bona  fide  as  agent  and  on  the  part  of  his 
said  principal,  Maria  de  la  Luz,  all  his  part  of  said  con- 
tract marked  A,  and  in  which  not  even  a  suspicion  of  frand 
or  bad  faith  is  even  expressed  by  said  Jose  Maria  or  said 
plaintiff  Beckwith,  and  prays  that  said  Jose  Maria  be  also 
required  to  carry  out  his  own  part  of  the  same  and  to  pe^ 
form  with  the  same  good  faith  the  agreement  made  by  him, 
and  that  the  said  Jose  Maria  be  also  compelled  by  this 
court  to  pay  all  interest  and  damages  which  your  respond- 
ent alleges  his  principal  has  sustained,  to  a  large  amoant 
by  reason  of  the  said  failure  and  delay  on  the  part  of  said 
Jose  Maria  to  perform  the  provisions  of  his  said  ccmtract; 
and  that  said  Jose  Maria  and  said  Beckwith  be  compelled       J 
to  pay  such  other  costs  and  damages  as  to  this  court  may 
seem  just  and  right,  and  your  respondent  will  ever  pray, 

etc. 

Whbaton  &  PiLiAN,  for  defendant 

This  answer  was  sworn  to  in  the  usual  manner.  Docu- 
ment A,  above  referred  to,  was  signed  Jose  Maria  Eascen, 
Facundo  D.  Pino,  and  being  substantially  set  forth  in  the 
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bore  answer  of  Pino,  ia  not  now  CBsential  to  be  copied, 
kfter  tbe  filing  of  the  above  aoswer  of  Pino,  on  the  eighth 
ay  of  August,  1850,  the  plaintifF,  Beckwitb,  demurred  to 
he  answer  of  Pino.  Whether  this  demurrer  was  ever 
eeided  by  the  court,  or  if  bo,  in  what  manner  it  was  decided, 
i  anezplaioed  by  the  record  before  us.  The  cause  was 
ben  contiQued  until  next  term  of  the  court  id  1850,  the 
Arties  appeared,  issue  was  joined,  and  the  cause  was  tried 
y  a  jory,  who  rendered  a  verdict  for  tbe  plaintifit  for  the 
Dm  of  two  thoDBand  and  seventy-five  dollars,  and  judgmait 
ras  rendered  on  the  finding  of  the  jury  for  that  sum  and 
Data  of  suit.  The  defendant  moved  to  set  aside  the  rei-dict, 
nd  grant  a  new  trial,  for  the  following  reasons:  first,  that 
lie  coart  admitted  illegal  testimony  before  the  jury;  second, 
tie  court  instructed  the  jury;  third,  that  jury  found  against 
be  law  and  evidence;  fourth,  tbe  court  refused  testimony 
liat  ought  to  be  admitted.  The  record  is  in  like  manner 
ilent  aa  to  what  diaposition  was  made  of  this  motion 
)r  a  new  trial  in  the  circuit  court.  During  the  progress 
r  the  cause  four  bills  of  exception  were  signed  by  the 
Dnrt  upon  the  part  of  the  defendant,  and  made  a  part 
f  the  record:  first,  that  the  demurrer  of  the  ptaintifF  to  de- 
tndant's  answer  was  overruled  as  to  plaintiff's  petition,  aa 
ell  as  to  said  answer;  second,  that  the  plaintiff  offered  to 
itroduce  aa  a  witness  in  the  same  cause  Jose  Maria  Basc^i, 
ho  being  on  his  ixnr  dire,  the  court  refused  to  allow  any 
Jher  questions  by  the  defendant,  except  as  follows:  are  yon 
irectly  or  indirectly  interested  in  the  event  of  this  suit; 
lird,  that  on  the  trial  of  the  cause  a  certain  written  con- 
act,  marked  A,  and  filed  in  the  cause,  was  introduced  as 
«tlmoDy,  and  proved  to  be  the  contract  on  which  tbe  suit 
as  founded.  The  plaintiff  introduced  testimony  to  show 
J  parol  a  different  party  to  said  contract,  which  de- 
•ndant  moved  to  exclude  from  the  jury,  on  the  ground 
lat  parol  testimony  waa  inadmissible  to  show  that  Baecen 
lade  the  contract  on  account  of  another,  which  motion  the 
)urt  overruled;  fourth,  that  on  the  trial  of  this  cause,  tbe 
efendant  offered  as  a  witness  the  said  Facundo  Pino,  to 
«tify  In  the  same,  who  was  rejected  by  the  court.  On  the 
nt  day  of  November,  1850,  the  usual  affidavit  for  an  appeal 
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was  made  by  Facundo  Pino,  and  on  the  second  day  of  ^'o 
vember,  1850,  an  appeal  bond  was  executed  by  Facundo 
Pino,  Jose  Maria  Baca,  and  Manuel  Gbavez,  and  approved 
by  the  circuit  judge. 

Such  is  the  history  of  this'  cause  in  the  Santa  Fe  circuit 
court,  as  disclosed  by  the  record  herein.  Tljie  points  made 
by  the  appellant  in  this  case  in  this  court,  upon  which  its 
reversal  is  sought,  are:  1.  The  circuit  court  erred  in  oTer- 
ruling  the  demurrer  filed  by  the  plaintiff  as  to  plaintiffs 
declaration  in  exception  marked  A.  2.  The  circuit  court 
erred  in  not  allowing  questions  to  be  asked  witness  to 
show  his  interest  other  than  the  question  stated  in  the  excep- 
tion marked  B.  3.  The  circuit  court  erred  in  not  admit 
ting  the  testimony  of  Facundo  Pino,  as  stated  in  excep 
tion  marked  0.  4.  The  court  erred  in  allowing  parol  evi 
dence  to  alter  or  contradict  a  written  contract,  as  Bhown 
in  exception  E.  The  first  error  assigned  is  the  over- 
ruling the  demurrer  filed  by  plaintiff  as  to  the  plaintiffs 
declaration.  The  ground  of  this  exception,  when  we  come 
to  examine  the  bill  of  exceptions,  seems  to  be  this:  the 
plaintiff  filed  a  demurrer  to  the  defendant's  answer,  and 
the  defendant  asserts  that  the  demurrer  so  filed  goes  back 
to  the  petition,  and  that  it  was  the  duty  of  the  circuit 
court  to  hare  dismissed  the  petition.  The  principle  of 
law,  that  he  who  objects  to  the  legal  suJBBIciency  of  his  ad- 
versary's pleading  must  be  certain  that  his  own  pleadings 
are  in  substance  good,  is  a  correct  principle,  A  demurrer 
filed  by  a  plaintiff  to  a  defendant's  answer  will  operate  as  a 
general  demurrer  to  the  petition  of  the  plaintiff.  In  exam 
ining  this  petition,  no  substantial  defect  in  it  has  occurred 
to  the  court,  nor  has  any  been  pointed  out.  So  far  as  the  ex 
ception  to  the  opinion  of  the  court  is  concerned,  for  not 
permitting  a  full  examination  of  the  witness,  Jose  Maria 
Rascen,  as  to  his  interest,  this  court  can  not  undertake  to 
say  that  the  circuit  court  committed  any  error.  The  party 
alleging  error,  must  show  error  tending  to  his  prejudice  in 
the  court  below,  before  this  court  can  decide  upon  the 
point  in  dispute.  The  bill  of  exceptions  does  not  show 
that  Jose  Maria  Rascen  was  examined  as  a  witness  in  the 
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le,  or  testified  to  any  fact  couDected  with  the  case;  aod 
B  court  can  oot  und^take  to  preBume  he  was  eKamined 
a  witness  in  the  caose.  The  decision  of  the  circuit 
rt  in  refusing  to  admit  Pacundo  Pino,  who  was  the  de- 
dant,  as  a  wituess  in  the  cause,  was  not  erroneous.  A 
ty  upon  the  record,  although  divested  of  aJl  interest  in 

event  of  the  suit,  is  not  a  competent  witness  in  the 
Be:  Brid^  T.  Armour,  5  How.  91;  J)e  Wolf  v.  Johnson, 
Wheat.  367;  Scott  v.  Uoy^,  12  Pet^.  145;  Stein  v.  Bow- 
t  et  02.,  13  Id.  209.  The  exclusion  in  such  a  caae  is 
:ed  upon  the  ground  of  policy,  which  forbids  a  party 
u  being  a  witness  in  his  own  cause, 
he  fourth  error  assigned  is,  that  the  court  erred  in  allow- 
parol  evidence  to  alter  a  written  contract    The  suit  in 

case  was  not  founded  on  the  written  contract;  that  con- 
it  may  or  may  not  have  been  useful  to  the  plaintiff  as  an 
rument  of  evidence,  but  is  not  made  any  part  of  the 
tion.  The  petition  is  based  upon  the  fact  that  Beckwith 
I  Pino  two  thousand  dollars  on  a  consideration  which 

wholly  failed,  and,  therefore,  should  be  refunded.  It 
correct  principle  of  law  that  money  paid  upon  a  oonsider- 
n  which  h^  totally  failed  may  be  recovered  back:  See 
jtOeaf  T.  Oook,  2  Wheat.  13;  4  Cond.  7.  The  case  now 
ire  this  court  comes  within  this  principle.  That  a  written 
lement  can  not  be  shown  by  parol  evidence  to  be  different 
t  what  it  purports  to  be,  seems  to  be  clear:  See  EusucU  el 
T.  Branham  et  ai.,  8  Blackf.  277.  In  this  case  the 
:ten  contract  was  introduced  by  the  defendant;  parol 
ieuce  was  admitted  to  explain  it  without  objection;  and 
subsequent  refusal  of  the  court  to  exclude  it  from  the 

on  the  motion  of  the  defendant,  if  that  motion  was  a 
)er  one,  can  not  now  be  considered  by  this  court  as  er- 
KiuB,  in  the  absence  of  the  testimony  in  the  cause,  and  in 
irance  of  the  instructions  of  the  circuit  court  to  the 
.  In  the  absence  of  the  evidence  given  in  the  court 
w,  this  court  will  presume  that  every  fact  stated  in  the 
rion,  material  to  be  proved  before  the  jury,  was  proved, 
lie  jary  on  the  evidence  would  not  have  found  a  verdict 
the  plaintiff  in  the  court  below.  The  petition  is  silent 
0  the  possession  of  the  house  and  ground;  the  answer 
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of  the  defendant  states  it  to  be  in  the  plaintiff.  If  it  be 
true  that  the  plaintiff,  Beckwith,  has  possession  of  the  prem- 
ises, it  is  equally  true  that  the  legal  owner  can  at  any  time 
assert  his  right  to  the  possession  and  payment  of  such  rent 
as  the  premises  have  or  might  have  yielded.  A  refusal  on  the 
part  of  Beckwith  to  surrender  the  possession,  and  accoimt 
for  the  rents  and  profits,  might  be  construed  into  an  affirm- 
ance of  the  contract.  There  being  no  evidence'before  tlus 
court  showing  in  whom  the  possession  is,  this  court  must 
take  it  for  granted  that  the  possession  was  giren  or  tendered 
to  Pino  by  Beckwith,  with  payment  of  rent,  if  the  posses- 
sion was  ever  in  Beckwith.  Whether  a  demurrer,  noticed 
on  the  record  as  being  filed,  and  no  notice  of  any  subse- 
quent action  of  the  court  upon  it,  is  to  be  r^arded  as  with- 
drawn or  overruled,  is  a  point  not  now  decided.  Interest 
on  money  is  regulated  by  the  contract  of  the  parties,  or 
fixed  by  law.  The  plaintiff  Beckwith,  in  his  petition,  shows 
that  Pino  was  not  notified  of  his  intention  to  reclaim  the 
two  thousand  dollars,  upon  the  ground  of  the  total  failure 
of  the  consideration  upon  which  it  waa  paid,  until  the 
twenty-first  day  of  April,  1850.  The  judgment  was  rendered 
on  the  first  day  of  November,  1850,  being  six  months  and 
ten  days.  The  interest  for  that  time  amounted  to  only  the 
sum  of  sixty-three  dollars  and  thirty-three  and  one  third 
cents.  The  jury  gave  the  plaintiff  seventy-five  dollars  inter- 
est, making  an  excess  of  interest  of  eleven  dollars  and  sixty- 
six  and  two  thirds  cents.  The  judgment  must  be  revised, 
unless  the  proper  remittitur  be  entered. 

It  is  ordered  by  the  court,  that  the  judgment  of  the 
Santa  Fe  circuit  court  in  this  case  be  affirmed,  at  the  costs 
of  the  appellee  in  this  court,  and  that  an  execution  issue  in 
this  cause  against  the  said  Facundo  Pino,  Jose  Maria  Baca 
and  Manuel  Chavez  for  the  sum  of  two  thousand  dollars, 
debt,  and  interest  thereon  from  the  twenty-first  day  of 
April,  1850,  until  this  date,  being  the  sum  of  two  hundred 
and  twenty-nine  dollars  and  sixty-seven  cents,  and  costs  of 

suit  in  the  Santa  Fe  circuit  court,  taxed  at dollars  and 

cents.    It  is  further  ordered  that  the  appellee  pay  the  costs 
in  this  court 
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BTui  Ei.>cnoH  or  Jubtick  or  ihb  Pekcm,  Appeii.  in.— An  appeU 
les  from  a  judameat  ol  a  probaLe  judgr,  to  Uie  district  court.  In  a  oaae 
il  a  eonleated  election   Tor  Justice  of  tbe  peace. 

:iijT  RsNDEBED  IS  VACATION  IN  SUCH  CasBi— A  ]u(1sinent  ol  m  pro- 
late Judge,  decldlns  a  contested  election  (or  Justice  ol  the  peace  ma;  be 
eudered  Id  vacation. 

1.  rsoH  Probatb  Coubt  Tbied  db  Noto.— In  kll  cues  of  appeals 
rom  the  probate  to  Ihe  district  courl,  iDCtudlng  contested  election  ouea, 
be  caaae  li  u>  be  tiief  df  novo  upon  a  lull  bearing  ol  the  evldenoe. 
OV  EXectioh  as  to  CiTiiiNsalP  Dkueb  Tbiatt.— The  rlgbc  oC  eleo- 
lOD  lecured  to  Meilcao  citizens  of  this  terrllorf  bf  tbe  treaty  irltli 
leiico,  to  retain  tbeli  clUienEhlii  oi  to  become  American  dtiieos,  was 
oc  required  to  M  exercised  In  any  particular  mode,  but  oould  be  eier' 
bed  and  proved  la  auj  manner  appropriate  to  the  nature  o(  the  oase. 
luTiON  OV  Inibhtioh  ID  RBiAlil  OiTizBHSBip. —  A  declaration  of  In- 
enilon  bT  a  Uexlcua  citlxcn  V>  retain  auob  oltlzensblp.  b;  slenbig  bis 
ame  la  a  list  authorized  to  be  krpt  bl  the  clerks  or  the  prefects'  courts,  ' 
S  a  pruolamatlan  of  the  military  gotemor  of  the  territory.  Is  a  BuiBolent 
nd  blDdlni  exercbc  of  the  rlxlit  of  electlan  provided  b7  the  treaty,  and 
I  not  affected  by  a  subsequently  declared  tntentlon  to  withdraw  such  slg- 
Btuie,  wblch  It  DOt  shown  to  have  been  acted  on. 

•PEAL  from  Santa  Fo  coanty.  The  case  la  stated  in  the 
ion. 

AAurtt,  for  the  appelle& 
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By  Court,  Baker,  C.  J. : 

At  an  election  for  justices  of  the  peace,  held  in  and  for 
Santa  Fe  county,  on  the  first  Monday  of  September,  1852, 
the  appellant  received  a  plurality  t>f  votes  and  was  returned 
by  the  probate  judge  aa  having  been  duly  elected  as  justice 
of  the  peace.    The  appellee,  having  also  received  a  number 
of  votes  for  the  same  oflSce,  contested  the  election  of  the 
appellant,  and  the  probate  judge,  upon  the  hearing  of  the 
case,  gave  judgment  in  favor  of  the  appellant;  thereupon 
the  appellee  appealed  to  the  district  court,  and  at  the  Sep- 
tember term  a  motion  was  made  by  the  appellant,  Quin- 
tana,  to  dismiss  the  appeal,  which  motion  was  overruled. 
and,  upon  a  hearing  of  the  cause,  that  court  reversed  the 
judgment  of  the  probate  judge,  and  adjudged  that  the  ap- 
pellant was  not  a  citizen  of  the  United  States,  and  was 
therefore  disqualified  to  hold  the  office  of  justice  of  the 
peace.    To  reverse  this  judgment  of  the  district  court  the 
appellant  has  brought  the  case  to  this  court,  by  appeal. 

Three  grounds  are  urged  for  a  reversal:  1.  Overrul- 
ing the  motion  to  dismiss  the  appeal;  2.  Overruling  the 
objections  of  appellant  to  the  admission  of  the  testi- 
mony on  the  part  of  the  appellee  upon  the  hearing  of  the 
cause;  and,  3.  The  rendering  of  the  judgment  for  the  ap- 
pellee. 

The  following  are  the  various  sections  of  the  law  prescrib- 
ing the  appellate  jurisdiction  of  the  courts,  regulating  ap- 
peals, and  prescribing  the  mode  of  determining  cases  of 
contested  elections :  Every  person  aggrieved  by  any  judg- 
ment or  decision  of  any  circuit  court  in  any  civil  case  ma? 
make  his  appeal  to  the  superior  court:  R.  C,  act  49,  sec, 
9.  The  superior  court  shall  have  appellate  jurisdiction  in 
all  cases,  both  civil  and  criminal,  which  may  be  determined 
in  the  circuit  court:  Id.,  sec.  8. 

The  circuit  courts  in  the  several  counties  shall  have  * 
•  *  appellate  jurisdiction  from  the  judgments  and  ordws 
of  the  prefects  and  alcaldes  in  all  cases  not  prohibited  by 
law,  and  shall  possess  a  superintending  control  over  them: 
Id.,  sec.  18. 
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ippealB  from  tbe  jadgments  of  the  prefects  shall  be  al- 
ed  to  the  circnit  court  in  tbe  same  manoer  and  subject 
he  Bame  restrictions  as  in  case  of  appeals  from  the  cir- 
:  court  to  the  superior  court:  Id.,  sec.  22. 
'he  fiftieth  section  of  the  election  law  acts,  203,  pro- 
;s  that  the  election  of  justices  of  the  peace  may  be  con- 
ed before  the  probate  judge,  and  that  the  contest  shall 
leard  and  determined  in  a  summary  manner.  The  fifty- 
:  section  provides  that  if  a  contested  election  be  pending, 
person  holding  the  certificate  of  election  shall  take  pos- 
lion  and  discbarge  the  duties  of  the  office  anti)  the  con- 
is  decided. 

he  opinion  of  the  probate  judge  in  the  transcript  of  the 
ird  from  hie  court  is  substantially  a  judgment,  and  de- 
uiues  the  matter  in  contest,  the  citizenship  of  the 
ellant,  and  bis  due  election  as  justice  of  the  peace, 
here  is  nothing  in  the  objection  that  it  was  not  rendered 
.  regular  term  of  the  probate  court,  for  the  statute  re- 
■es  the  matter  to  be  heard  and  determined  in  a  sufaimary 
ner,  and  the  decision  could  as  regularly  be  made  in  va- 
on  as  in  term  time.  By  the  eighteenth  section,  above 
ted,  the  district  court  has  "appellate  jurisdiction  from 
judgments  and  orders  of  the  prefects  and  alcaldes  in  all 
«  not  prohibited  by  law."  This  is  not  a  case  prohibited 
aw,  and  this  is  such  a  judgment  as  an  appeal  may  well 
'aken  from  under  tbe  twenty-second  section.  The  affi- 
it  and  appeal  bond  seem  to  be  in  accordance  with  the 
lirements  of  the  law  regulating  appeals  from  the  district 
he  supreme  court.  Tbe  appeal,  therefore,  ought  not  to 
e  been  dismissed.  Appeals  in  cases  of  this  character 
a  tbe  probate  courts  to  the  district  courts  are,  like  all 
•r  appeals  so  taken,  to  be  tried,  not  upon  an  inspection  of 
record,  but  de  noro  upon  their  merits,  upon  a  full  hear- 
of  the  evidence  and  the  parties. 

be  next  objection  is  to  the  admission  of  tbe  evidence  in 
cause.  The  question  was  whether  tbe  appellant  at 
time  was  an  American  citizen.  By  the  article  of  the 
ty  between  the  United  States  and  the  Mexican  republic, 
<  provided  that  Mexican  citizens  who  shall  prefer  to  re- 
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main  in  said  territories  may  either  retain  the  titles  and 
rights  of  Mexican  citizens  or  acquire  those  of  citizens  of  the 
United  States,  but  they  shall  be  under  obligation  to  make 
their  election  within  one  year  from  the  date  of  the  exchange 
of  ratifications  of  this  treaty,  and  those  who  shall  remain  in 
said  territories  after  the  expiration  of  that  year,  without 
having  declared  their  intention  to  retain  the  character  of 
Mexican  citizens,  shall  be  considered  to  have  elected,  to  be- 
come citizens  of  the  United  States. 

The  appellee  sought  to  prove  at  the  hearing  that  the  appel- 
lant had  made  his  election  to  retain  the  character  of  a  Mexi- 
can citizen.  No  mode  of  making  this  election  was  prescribed 
in  the  treaty,  or  by  the  American  government,  or  under  its 
authority.  But  this  omission  did  not  deprive  the  Mexican 
citizen  of  either  the  right  or  the  power  to  make  it.  Varioas 
modes  ot  making  the  election  might  have  been  adopted, 
any  one  of  which  would  have  been  effectual,  provided  that  it 
sufficiently  evidenced  the  determination  of  the  mind  to  re- 
tain (Jr  acquire  respectively  either  character  of  citizenship. 
As  no  mode  had  been  prescribed,  and  no  particular  species 
of  evidence  required,  it  was  an  act  that  might  have  been 
performed  in  any  sufficient  manner,  and  proved,  like  anv 
other  disputed  fact,  by  the  best  evidence  of  which  the 
nature  of  the  case  admitted. 

The  appellee  produced  in  evidence  a  book  purporting  to 
contain  a  list  of  persons  choosing  to  retain  the  character  of 
Mexican  citizens,  according  to  the  provisions  of  the  treaty 
between  the  United  States  and  Mexico.  This  book  con 
tained  a  caption  or  statement  at  the  commencement  of  the 
list,  stating  in  effect  that  it  was  a  register  of  the  names  of 
persons  mentioned  as  desiring  to  retain  the  character  of 
Mexican  citizens.  Also  a  proclamation  of  J.  M.  Washin^on, 
at  that  time  civil  and  military  governor  of  the  territory, 
'ated  the  ninth  of  April,  1849,  authorizing  the  enrollment 
of  the  names  by  the  clerks  of  the  prefects'  courts  of  the  sev- 
eral counties  of  the  territory.  The  correctness  of  this  list 
was  certified  at  the  foot  thereof  by  J.  Giddings  (by  depotj) 
as  such  clerk.    Said  Giddings  also  proved  that  he  was 
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*e8eDt  and  saw  appellant  sign  hia  name  to  aaid  list  in 
le  year  1849,  and  before  the  expiration  of  the  time  fixed 
r  the  treaty  for  making  such  declaration.  It  waa  farther 
oved  that  the  appellant  had  afterwards  stated  in  conver- 
,tiou  that  he  was  a  Mexican  citizen.  There  was  also 
■oof  that  the  appellant,  on  the  day  he  signed  said  list, 
ited  publicly  his  determination  to  withdraw  his  signature 
sm  said  list,  and  that  he  went  away  with  the  clerk  of  the 
efect'8  conrt,  with  the  intention  of  doing  bo.  There  was 
90  proof  that  the  appellant  had  held  the  office  of  consta- 
e  nnder  the  present  government  of  the  territory.  We 
ink  this  evidence  sufBcient  to  justify  the  district  coart  in 
e  judgment  which  it  gave. 

Here  the  act  of  signing  his  name  by  the  appellant,  nnder 
s  caption  declaring  it  the  purpose  of  the  signers  to  retain 
e  character  of  Mexican  citizens,  and  in  pursuance  of  a 
Qclamation  of  a  public  ofBcer  in  authority,  calling  atten- 
)D  to  the  matter  of  making  such  election,  is  evidence  ane- 
ivocal  of  his  determination  of  his  election  to  retain  the 
aracter  of  a  Mexican  citizen. 

It  is  tme  he  seems  a  short  time  afterwards  to  have  re- 
Qted  the  act,  and  declared  bis  determinatioa  to  withdraw 
1  signature  from  the  list,  and  that  he  went  away  with  the 
rk  who  had  charge  of  the  book  with  that  object  in  view; 
t  there  is  no  evidence  of  bis  having  done  so;  for  aught 
it  appears  to  the  contrary,  he  may  have  abandoned  that 
termination,  and  in  the  absence  of  evidence,  his  name  still 
naining  on  the  list,  it  is  to  be  presumed  that  he  did. 
We  do  not  perceive  any  error  in  the  record  of  the  pro- 
^ings,  and  are  of  opinion  that  the  judgnient  of  the  dis- 
ct  court  ought  to  be  afflrmed. 
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EUGENE    LEITENSDOEFER      A^D      JOAB     HOUGH- 
TON   V.    JAMES    J.    WEBB. 

■ 

Validity  or  Provisional  Government  of  New  MEXica— The  proTidoul 
government  erected  in  this  territory,  upon  Its  conquest  by  Gencnl 
Kearny,  under  the  authority  of  the  president  of  the  United  States,  and 
the  laws  and  courts  established  as  a  part  of  such  government,  were  Tifid. 
and  abrogated  those  previously  existing  here,  so  far  as  they  were  In  ccd- 
flict. 

■  PROVISIONAL  Government  not  Abrogated  bt  Treaty  of  PBACS.~The 
laws  of  the  provisional  government  In  force  at  the  ratlflcatl(»  of  the 
treaty  of  peace  between  the  United  States  and  Mexico  were  not  thereby 
abrogated,  but  remained  In  force,  together  with  the  unrepealed  Ucxicu 
laws,  though  It  would  have  been  otherwise  U  the  territozy  bad  teen 
restored  to  Mexico  by  that  treaty. 

Oession  ov  Conquered  Territory,  Eftect  of. —Upon  a  cession  of  oob- 
quered  territory  to  the  conqueror  by  a  treaty  of  peace,  the  laws  ttten  tn 
force  there,  whether  established  by  the  conqueror  or  previoosly  existiiig, 
so  far  as  they  relate  to  the  Intercourse  and  conduct  of  the  iiiliablUDt& 
remain  in  force,  while  those  which  regulate  the  political  relations  of  the 
inhabitants  to  the  sovereign  state  are  changed. 

Transfer  of  Causes  from  Provisional  to  Territo&ial  CouRxa-'nie 
legislative  assembly  had  power  to  provide  by  statute  for  the  transfer  of 
causes  from  the  circuit  courts  of  the  provisional  government  to  ibe  ia- 
ritorlal  district  courts,  without  abatement,  this  being  a  tlghtfnl  sobjeci 
of  legislation  under  the  organic  law. 

Intention  Governs  Oonstruciion  of  Statute&^Iii  constralng  a  statute. 
the  intention  of  the  law-makers,  as  gathered  from  the  purpose  for  vfakh 
the  law  was  enacted,  or  from  other  circumstances,  should  govern. 

Judicial  Power  of  Territory,  where  VESTEa  — The  whole  judical 
power  of  the  territorial  government  is  vested  in  the  supreme,  dlstrtci. 
and  probate  courts,  and  in  courts  of  justices  of  the  peace  under  ti» 
organic  law,  and  the  legislature  can  create  no  others. 

Effect  of  Act  of  July  14,  1851,  Transferring  Causesl— By  the  act  oi 
jTily  14,  1&51,  all  causes  then  pending  in  the  courts  of  the  prorlsiODiI 
government  were  transferred  to  the  appropriate  courts  of  the  tenitor;. 
each  court  determining  for  itself  the  particular  causes  of  which  it  tbos 
acquired  jurisdiction.  Hence  the  district  court  may  assume  cogsizasce 
of  any  cause  within  its  jurisdiction,  which  was  pending  and  mlde!e^ 
mined  In  the  circuit  courts  of  the  provisional  government; 

Affidavit  for  Attachment,  Sufficiency  of.— An  affidavit  for  an  tttieh- 
ment,  staling  the  amount  of  the  debt  and  that  the  attaching  creditor  has 
good  reason  to  believe,  and  does  believe,  that,  the  debtor  has  frtadn* 
lently  disposed  of  his  property  to  hinder,  delay,  and  deftand  his  creditoHi 
Is  sufficient. 

Continuance  of  Insolvent  Partnership  Notwithstandino  DBBOtr- 
tion.— An  Insolvent  partnership  continues  to  exist,  notwithstanding  its 
dissolution,  as  to  its  joint  creditors  and  the  partnership  effeota 
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ITDDLBNT  AasiOHMBNT  Br  OKB  Pi BTNBR.— Where  One  partner  mnkea  sn 
aasigament  ol  partnersblp  eSects  In  tinwl  o[  creditora,  whlcb  la  Bubse- 
quentlj  approTed  by  his  ooportner,  Ibe  latter  Is  equally  a  party  to  the 
traud,  and  an  BttBohment  may  Issue  against  both. 

iHEioH  or  KoiB  ta  EriDiincB  or  Pbofertt.— The  mere  possessloD  of  • 
note  ts  suIDclent  evidence  or  property  In  It  to  enable  the  holder  to  aoa, 
especially  where  It  Is  Indoraed. 

iciH  Liw  GovEBNB  AESiGNUBsr  IN  1848.— The  TalMltj  of  an  asslgn- 
menl  tor  the  benedt  at  credilani,  made  In  December,  1S48,  Is  determined 
by  the  Mexican  lair   aa  modlQed  by  the  Kearay  code.    Conlra,  Watta. 


N  Law  Kitbnued  to  this  Tibhitobt.— By  the  orsanlc  a 
OD  lav  la  extended  over  this  territory,  so  far  as  It  relates  t< 
>n  and  control  of  the  pcoceedlngs  of  the  supreme  and  dlstr 


Bt    XO    DErTBRMIHB    VALlMTr 

vhetber  ui  aeslgnmeat  Is  fraudulent  la  law  or  not. 

OBMBBT  IHVALID.  WoBH,  UT  Mkiicah  LAff._An  assignment  tor -the 
benefit  of  certain  preferred  creditors,  made  without  presenting  a  petition 
to  any  court  or  jud^e,  without  any  schedule  of  debts  or  creditors,  with- 
out the  seateuce  of  any  court  sanctioning  the  c/iiiBti  or  mmndtr,  and 
without  any  olt«Uon  ot  creditors.  U  contrary  to  the  Mexloan  Uw,  and 
must  be  pronounoed  fraudulent  in  law  as  to  creditors. 

IE  TS  Law  as  Urovnu  or  ATMcaMBriT.— An  asdgomeat  which  la 
fraudulent  In  law    though  not  fraudulent  In  faet.  Is  ground  tor  an  attach- 

Dtcn  PRmUllHD  COBBBCTr  TBCTtB  HO  ETIDEHCB  IN  Rbcobd,  —  Whei« 
upon  a  bill  ot  exQcptious,  the  record  coutnlns  uoae  of  the  evideuoe,  ttas 
rerdlct  will  be  presumed  to  haie  been  right. 

ixcT  iNSTBUiTrioKS  NOT  VITIATED  BY  EnHONKons  RKABOBa —Instruc- 
tions which  are  correct  Id  themselves  wUl  not  be  deemed  hivalld  beaansa 
erroneooB  reasons  are  given  tor  them. 


parties.  / 

[DiTT  or  AB9lGMtilNT  wim  PRErEHENCt;!^.- A  general  or  partial  asslga- 
meut  hi  trust  tor  creditors,  oontalnhig  preferences,  where  no  liana  bate 
attaehed,  la  valid  uulehs  prohibited  by  statute,  or  unless  there  Is  a  baoli- 
nipt  law  [n  force;  and.  Ibere  being  no  law  to  the  contrary,  such  an  assign- 
ment Is  vaUd  Id  this  ten-Itory,    Per  Watts,  J.,  dlasentlng. 

IBCB  OF  SoaninLB  or  Awbis  and  LiABir-iTms.  rrc— An  asEdgnment  for 
the  bcneat  ot  creditors  ta  not  iDvalld  for  want  of  attaching  (o  It  a  sobedule 
of  sawtB  and  UablUtles,  and  ot  the  preferred  credllois.  Par  Watts,  J., 
disaentlng. 

TTACBBD    SCBBDCLHa    SuFFiciK ST.— Proper   schedules   of   debte,    asseli, 
etc.,  made  pursuant  to  the  assignment  and  In  the  hands  of  tl 
though  asattaabea.  are  sufficient.    Per  Watts,  J.,  dlasenUng. 


36  Leitensdobfer  v.  Webb.  [Sap.  Gt. 


Opinion  of  the  Court— Baker,  O.  J. 


ASBBNT  or  Crbditoks  Unnbcessaby.— An  assignment  to  a  trustee,  for  the 
benefit  of  creditors,  which  is  not  fraudulent,  does  not  require  the  asBent 
of  creditors  to  render  it  yalid.    Per  Watts^  J.,  dissenting. 

Fbaud  bt  Onb  Partneb.— a  fraudulent  assignment  bj  one  partner,  witit- 
out  the  privity  of  his  copartner^  does  not  warrant  an  attachment  •gtloft 
both.    Per  Watts,  J.,  dissenting. 

Sbalkd  Assignment  bt  Onb  Partner.— Although  a  partner  oan  not,  viUi- 
out  special  authority,  bind  his  copartners  by  a  sealed  Instnunenti  yet  t& 
assignment  by  a  partner  under  seal  is  not  invalid  where  a  seal  is  not  es- 
sential to  its  validity.    Per  Watts,  J.,  dissenting. 

Appeal  from  the  district  court  for  the  first  judicial  dis- 
trict. The  opinion  of  Mr.  Chief  Justice  Baker  sufficiently 
states  the  case. 

Ashurst  and  TuUyy  for  the  appellants. 

SmiU^  and  Garey^  for  the  appellee. 

By  Court,  B akee,  0.  J. : 

This  case  comes  before  us  as  by  appeal  from  the  district 
court  for  the  first  judicial  district.  On  the  thirtieth  day  of 
June,  1849,  the  appellee,  J.  J.  Webb,  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  Santa  Pe  county,  his  petition 
in  the  usual  form,  his  affidavit  and  bond,  and  sued  out  a 
writ  of  attachment  against  the  lands  and  tenements,  goods 
and  chattels,  moneys,  effects,  and  credits  of  Ehigene  Leitens- 
dorfer  and  Joab  Houghton,  partners,  under  the  name  and 
style  of  Eugene  Leitensdorf  er  &  Co.,  to  recover  the  sum  of 
eight  thousand  two  hundred  and  ninety-seven  dollars  and 
ninety-two  cents,  the  amount  of  a  promissory  note  made  by 
said  firm  at  St.  Louis,  March  1, 1848,  payable  to  the  order  of 
Doan,  King  &  Co.  of  that  place,  and  by  them  indorsed  to  the 
appellee.  The  writ  of  attachment  was  returned  to  the  Octo- 
ber term  of  the  circuit  court:  "Levied  on  all  the  goods, 
wares,  merchandise,  books,  and  credits  in  the  store  of  E- 
Leitensdorfer  &  Co.,  and  now  in  the  possession  of  C.  H. 
Merritt,  sheriff,  as  per  invoice,"  etc. 

At  the  October  term,  1849,  the  appellants  appeared  and 
filed  their  demurrer  to  the  petition,  which  appears  to  have 
been  the  only  steps  taken  in  the  pleadings  in  the  case  in  the 
circuit  court.    At  the  September  term,  1851,  of  the  United 
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tea  district  court,  for  the  first  judicial  district,  the  ap- 
lee  entered  his  motion  for  leave  to  file  the  papers  of  the 
e  in  the  district  court,  and  that  the  case  be  entered  on 

docket  and  considered  a  part  of  the  records  of  that 
rt,  which  motion  was  sustained.  At  the  March  term, 
2,  the  appellants  filed  their  plea  under  the  statute,  put- 
;  in  issue  the  truth  of  the  affidavit  upon  which  the  writ 
.ttachment  issued.  At  the  following  term  a  trial  of  this 
le  was  had,  and  a  verdict  was  found  for  the  appellee. 
>n  the  trial  the  appellee  introduced  as  evidence  a  paper 
porting  to  be  a  deed  of  assignment  from  E.  Leitensdorfer 
I.  N.  Smith  and  Thomas  Biggs,  of  all  and  singular  the 
ds  and  wares  and  merchandise  of  said  E.  Leitensdorfer, 

of  all  the  property  and  effects  of  the  late  firm  of  E. 
:en8dorfer  &  Co.,  for  the  purpose  of  pajdng  the  credi- 
I  of  E.  Leitensdorfer  and  E.  Leitensdorter  &  Oo.  This 
1  bears  date  the  eleventh  of  December,  1848,  is  signed 
Leitensdorfer  and  by  said  Smith  and  Biggs,  and  after 
ting  that  said  Leitensdorter,  as  a  partner  in  the  late 
1  of  E.  Leitensdorfer  &  Co.  is  largely  indebted,  "  and 
:  he  wishes  to  secure  his  creditors  as  far  as  his  effects 
extend,"  proceeds:  "  he,  the  said  Eugene  Leitensdorfer, 
:;  of  the  first  part,  has  this  day  assigned,  etc.,  his 
Is,  wares,  and  merchandise,  and  all  his  property  and 
2t8  of  the  late  firm  of  E.  Leitensdorter  &  Co.,  unto  H. 
Smith  and  Thomas  Biggs,  parties  of  the  second  part, 
•  •  for  the  use  and  benefit  of  the  creditors  of  E. 
ensdorfer  &  Co."  The  assignees  bind  themselves  to 
and  dispose  of  the  property  so  assigned  to  them,  and 
eceiye  and  collect  all  property  accounts  and  debts  due 
said  Eugene  Leitensdorfer,  and  due  the  late  firm  of  E, 
ensdorfer  &  Co.,  and  to  dispose  of  th«  proceeds  for  the 
and  benefit  of  the  creditors  of  E.  Leitensdorfer  &  Co. 
Eugene  Leitensdorfer  in  the  following  manner — that  is 
y:  1.  The  clerks  and  agents  now  serving  in  the  store- 
)e  of  Eugene  Leitensdorter  are  to  be  paid  their  wages, 
all  arrearages  due  them;  then  after  paying  the  actual 
'uaee  of  conducting  the  business  assigned,  eto.,  th«y, 
said  Smith  and  Biggs,  are  to  pay,  as  the  assets  are  col- 
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lected  or  converted  into  money,  all  the  annexed  debts  as 
being  those  placed  in  the  list  of  preferred  creditois  for 
money  borrowed  or  deposited,  or  such  as  Eugene  Leitens 
dorfer  may  have  considered  more  especially  bound  to  pay, 
in  which  are  the  following :  to  Lewis  and  Courtney,  nineteen 
thousand  nine  hundred  and  ninety-four  dollars  and  twelve 
cents;  Moodie  and  Himpson,  seventeen  hundi^ed  and  forty- 
five  dollars  and  fifty  cents;  to  A.  Laraux,  four  hundred  and 
sixty- two  dollars  and  thirty- three  cents;  and  to  Henry 
O'Neil,  fourteen  hundred  and  fifty  dollars;  and  all  other 
sums  of  money  due  by  E.  Leitensdorfer,  etc.,  for  simple 
deposits  or  money  loaned  without  interest;  and  after  which 
payment  of  preferred  creditors,  with  all  assets  collected, 
they,  the  said  Smith  and  Biggs,  are  to  pay  all  the  other 
creditors  pro  rata  until  the  assets  are  expended.  This  as* 
signment  was  ratified  by  said  Joab  Houghton,  as  appears 
by  the  following  writing  at  the  foot  thereof,  viz.: 

Know  all  men  by  these  presents,  that  I,  Joab  Hough- 
ton, do  hereby  authorize  and  empower  Hugh  N.  Smith  and 
Thomas  Biggs  as  assignees  of  Eugene  Leitensdorfer  &  Co., 
to  use  my  name  and  sign  my  name  in  any  way  that  it  may 
be  necessary  further  to  use  it  in  settling  up  business  of  the 
late  firm  of  E.  Leitensdorfer  &  Co. 

Given  under  my  hand  and  seal,  this  eleventh  day  of 
December,  a.  d.  1848. 

(Signed)  Joab  Houghton,     [seal.] 

No  schedule  of  the  assets  assigned  or  of  the  conditions 
was  annexed  to  the  deed  of  assignment.  Thomas  Biggs, 
one  of  the  assignees,  proved  that  the  assets  assigned 
amounted  to  about  thirty-two  thousand  dollars;  that  some 
four  or  five  days  after  the  assignment  an  inventory  of  assets 
was  made  out.  A  rancho  of  Leitensdorfer  was  turned  over 
to  the  assignees,  but  they  had  been  unable  to  sell  it.  Some 
cattle  of  Leitensdorfer,  on  hand  at  the  time,  were  sold  for 
less  than  the  expense  of  keeping  them,  so  that  a  balance 
had  to  be  paid.  Before  the  assignment  Leitensdorfer  sent 
to  Chihuahua  a  considerable  amount  of  merchandise;  that 
of  the  proceeds  thereof  he.  Biggs,  paid  out  upon  orders  of 
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ippellaiits  about  flftj-one  tlionsEind  dollars.  -A  short  time 
)rior  to  this  transaction  the  appellants  had  brought  from 
he  states  merchandise  to  the  amount  of  between  eighty 
Itousand  and  ninety  thousand  dollars.  Smith  states  it  at 
ibont  eighty-nine  thousand  nine  hundred  forty-four  dollars 
ind  SLXtysix  cents;  besides  an  outfit  in  the  way  of  wagons 
md  teams,  estimated  at  about  twenty  thousand  dollars, 
naking  the  entire  cost  nearly  one  hundred  and  ten  tbousand 
lollars.  This  outfit  was  sent  back  to  the  states,  and  was 
ittached  at  Independence,  Missouri,  by  creditors  of  appel- 
ants.  The  liabilities  of  the  appellants  at  the  time  of  the 
isniKiiment  were  one  hundred  and  five  thonsand  nine  hun- 
Irc-d  and  forty-four  dollars  and  four  cents.  There  were 
everal  agents  and  clerks  in  the  store  before  the  assignment, 
-nd  many  depositors  of  money,  and  debts  due  for  money 
oaned  without  interest,  not  named  in  the  assignment.  The 
ssignees  paid  out  to  creditors  upwards  of  twenty-two  tboo- 
and  dollars,  preferred  creditors  being  paid  pro  rata  as 
loney  was  collected.  Agents,  clerks,  depositors,  and  cred- 
tors  named  in  the  deed  only  were  paid.  The  assignment 
■as  made  because  creditors  were  pressing  the  payment  of 
heir  demands.  Smith,  one  of  the  assignees,  was  agent  and 
ttorney  for  several  of  the  creditors,  whose  demands 
mounted  to  some  twenty  thousand  dollars,  and  threatened 
B  attach  the  property  of  the  appellants  should  payment  not 
e  made.  The  books  of  the  appellants,  transferred  npon 
tie  assignment,  showed  about  seventy-five  thousand  dollars 
lie  them,  but  not  above  three  thousand  or  four  thousand 
ollars  could  be  collected.  The  debtors  held  receipts,  ofC- 
ets,  etc.  Of  the  merchandise  brought  out,  about  fortj 
iousand  dollars'  worth  were  sent  to  Chihuahua  by  the  wit- 
ess,  leaving  about  fifty  thousand  dollars  to  be  accounted 
)r.  The  assignment  was  on  the  eleventh  day  of  December, 
B48.  Two  or  three  months  after  the  return  of  witness  from 
liihuahua,  the  goods  arrived  from  the  states — arrived  in 
nne  or  July  of  the  same  year. 

Smith,  the  other  assignee,  stated  that  some  small  de- 
ositors,  and  the  clerks  and  agents,  were  paid  in  full.  As- 
Ignment  was  made  because  creditors  were  urging  pay- 
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ment  Thet  assignee,  Smith,  as  attorney  for  Lewis  and 
Courtney,  threatened  to  sue  for  them,  but  agreed  to  await 
the  return  of  the  Chihuahua  adventure.  Had  threatened 
before  the  return  of  the  Chihuahua  adventure  to  attach  tbe 
appellants'  property.  The  Chihuahua  e}:pedition  had  gone 
as  early  as  September  or  October.  Understood  the  amount 
of  goods  brought  out  in  the  summer  of  1848  was  eighty- 
nine  thousand  nine  hundred  and  forty-four  dollars  and 
sixty-four  cents.  Lewis  and  Courtney  and  Moodie  and  Simp- 
son were  preferred  as  creditors  because  they  had  assisted 
appellant's  in  Independence  when  they  were  in  difficulty. 
The  deed  of  assignment  was  written  out  to  be  submitted  to 
some  other  parties  before  signing,  some  short  time  before 
its  execution.  There  was  some  other  testimony,  but  it  is 
not  necessary  to  state  it. 

Appellants'  counsel  requested  the  court  to  instruct  the 
jury: 

1.  That  as  the  assignment  was  the  act  of  Leitensdorfer 
alone,  w^ith  which  Houghton  had  nothing  to  do,  the  act  of 
one  defendant  would  not  authorize  an  attachment  against 
two,  and  their  verdict  must  be  for  the  defendants. 

2.  Also  the  deed  of  assignment  was  not  fraudulent  in  lav, 
and  unless  the  jury  find  from  the  evidence  that,  in  fact,  at 
the  time  of  the  commencement  of  this  suit,  the  plaintiff  had 
good  reason  to  believe  that  the  defendants  had  fraudulently 
disposed  of  their  property  and  effects,  so  as  to  hinder,  delay, 
or  defraud  their  creditors,  they  must  find  for  the  defendants. 

3.  Also  that  the  plaintiff  had  shown  no  title  to  the  note 
sued  on,  in  himself,  he  had  no  authority  to  sue,  and  the 
jury  must  find  for  the  defendants. 

4.  Also  that  if  the  assignees  of  the  defendants  had  erred 
in  paying  off  any  of  the  creditors  of  the  defendants,  no  ad- 
vantage could  be  taken  of  that  matter  in  this  suit,  but  it 
could  only  be  complained  of  by  the  party  injured  thereby  in 
a  suit  against  the  assignees. 

The  court  refused  all  these  instructions,  except  the  fourth, 
which  it  gave,  and  further  instructed  the  jury: 

1.  That  said  deed  was  fraudulent  in  law,  for  want  of  a 
schedule  thereunto  annexed  by  the  assignees  of  the  prop- 
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tj  and  effects  coDvejed  to  tliem  b;  the  defeodaiitB;  and  be- 
□se  of  tbe  want  of  a  schedole  therennto  annexed  of  the 
eferred  credltore,  and  because  of  the  preference  given  to 
me  creditors  by  said  deed;  that  if  the  jury  found  from 
e  evidence  that  the  defendants,  or  either  of  them,  had 
mdaleotlj  disposed  of  their  property  and  effects,  so  as  to 
Oder,  delay,  or  defraud  their  creditors  at  the  time  of  tbe 
mmencement  of  tliia  suit,  they  must  find  for  tbe  plaintiffs; 
at  the  execution  of  said  deed  by  Leiteosdorfer,  unaccom- 
oied  by  proper  schedules,  was  such  a  fraudulent  disposi- 
■a  in  law  as  afores&id. 

i.  that  the  commission  of  a  fraud  in  law  by  defendants, 
either  of  them,  without  any  fraud  in  fact,  or  without  any 
:ent  to'defraud,  was  as  suflScient  cause  toe  attachment  as 
}  commission  of  a  fraud  in  fact,  or  with  intent  to  commit 
raud. 

i.  That  on  the  trial  of  this  issue  it  was  not  necessary  for 
;  plaintiff  to  show  himself  a  creditor  of  the  defendants, 
■ther  than  is  shown  in  the  affidavit,  to  entitle  him  to  a 
'diet  in  his  favor  on  this  issue,  on  the  truth  of  the  affi- 
rit,  that  tbe  sole  issue  was  whether  the  defendants,  or 
her  of  them,  at  the  time  of  the  commencement  of  this 
t,  had  fraudulently  disposed  of  their  property  and  effects, 
ta  to  hinder,  delay,  and  defraad  their  creditors. 
ro  tbe  refusal  to  give  the  first,  second,  and  third  instmo- 
Q8,  and  to  giving  the  instructions  above  given,  appellants 
:epted.  The  jury  returned  a  verdict  for  the  plaintiffs, 
1  the  defendajits  pleaded  to  the  merits.  The  appellants 
ved  to  set  aside  this  verdict,  and  that  a  new  trial  might 
granted,  and  the  motion  was  overmled  by  the  court, 
lereapon  a  trial  was  then  had  upon  tbe  merits,  and  a 
diet  rendered  for  the  plaintiffs. 

'he  defendants  moved  to  set  aside  this  verdict,  and  that 
ew  trial  might  be  granted,  which  motion  was  also  over- 
ed  by  the  court  The  defendants  then  moved  in  arrest 
iadg:ment,  and  this  motion  was  likewise  overruled  by  the 
;rt.  Sundry  bills  of  exception  were  taken  by  the  defend- 
s  to  the  ruling  of  the  court,  and  filed  of  record  in  the 
ise.     Appellants   assign    the.  following   errors:    1.  The 
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district  court  erred  in  placing  the  cause  upon  its  docket 
2.  The  district  court  erred  in  overruling  the  motion  to 
set  aside  the  verdict  on  the  first  issue.  3.  The  court  erred 
in  overruling  the  instructions  asked  for  by  the  defendants. 
4.  The  court  erred  in  giving  the  instructions  asked  for 
by  plaintiff.  5.  The  court  erred  in  overruling  the  motion 
in  arrest  of  judgment.  6.  The  court  erred  in  overruling 
the  motion  for  a  new  trial  on  the  second  issue. 

As  to  the  first  point:  fiy  the  second  section  of  the  act  of 
the  legislative  assembly,  entitled  "  an  act  perpetuating  and 
declaring  in  force  acts,  orders  and  laws,  and  for  other  pur- 
poses, passed  July  14,  1851,"  it  is  provided  that  all  bonds, 
writs,  and  processes  that  have  remained  in  force  shall  be 
carried  to  a  final  decision  in  the  courts  established  bv  the 
legislative  assembly,  to  the  same  effect  as  they  would  have 
been  in  the  courts  previously  existing:  See  Acts,  176. 

The  third  section  of  the  act  of  the  legislative  assembly 
defining  the  judicial  districts,  assigning  the  judges  and  fix- 
ing the  times  and  places  of  holding  the  respective  courts, 
passed  July  10,  1851,  provides  that  any  judge  of  either 
district  shall  have  power  at  any  time,  at  his  discretion,  to 
hold  a  special  term  of  the  circuit  court  in  any  county  of 
his  district,  etc.:  See  Acts,  119,  120.  An  act  amendatory 
to  this  last  act  was  passed  on  the  twentieth  of  July  of  the 
same  session,  wherein,  after  a  recital  in  the  preamble, 
"  whereas,  among  other  things,  the  word  circuit  is  used  in 
the  third  section  of  said  act  instead  of  district,  it  is  ^acted, 
section  1,  that  the  word  circuit  wherever  found  in  the  third 
section  of  said  act  shall  be  so  construed  and  understood 
to  mean  district."  These  acts,  and  parts  of  acts,  being  in 
pari  materia,  must  be  taken  and  construed  together.  It  is 
insisted  on  behalf  of  the  appellants,  that  the  district  court 
had  not  power  under  these  acts  to  take  jurisdiction  of  this 
case:  1.  Because  the  legislative  assembly  had  no  author- 
ity to  pass  the  act  providing  for  the  transfer  of  the  cause. 
2.  Because,  if  it  had  such  power,  it  has  not  properly  exer- 
cised it.  In  other  words,  that  these  acts  are  not  sufficient 
to  effect  that  purpose.  Before  considering  these  points,  it 
is  proiK^r  to  dispose  of  a  preliminary  objection  raised  on 
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e  argument  of  the  cmiae,  viz.,  that  the  circnit  conrt  of 
nta  Fe  county  was  not  a  conrt  in  contemplation  of  law, 
d  iipnce  tliis  cause  never  had  a  legal  existence. 
In  the  year  184G  a  conquest  was  made  of  this  territory 

the  Americans  under  General  Kearny.  The  civil  govem- 
!iit  then  existing  here  having  been  completely  overthrown 
d  destroyed,  a  provisional  or  temporary  government  was 
tahlished  in  its  stead  by  the  conquering  general,  under 
d  by  antliority  of  tbe  president  of  the  United  States,  as 
mmander-in-ehief.     Thia  was  recognized  and  sanctioned 

the  law^  of  nations.  By  that  authority  the  circuit  courts 
ire  established,  their  jurisdiction  vested,  and  the  proceed- 
ra  therein  regulated;  but  it  is  insisted  that  upon  the 
lal)lisliment  of  peace,  the  anthority  to  establish  Buch  , 
arts  ccaeed  to  exist,  and  that  such  courts  must  necessarily 
sse  with  the  power  that  created  them.  By  the  act  to 
tablish  the  temporary  government,  act  4,  section  1,  it  is 
ovided  that  the  judicial  power  shall  be  vested  in  a  superior 
iirt  and  inferior  tribunals  to  be  established  by  law;  sec- 
n  2,  that  the  superior  court  shall  consist  of  the  judges 
pointed  by  the  president  of  the  United  States.  The 
igos  •  •  •  shall  hold  court  at  such  times  and  places 
d  perform  snch  duties  as  shall  be  prescribed  by  law. 
■  section  IS — tit.  Courts  and  Judicial  Powers — it  is  further 
ovided  that  the  judges  of  the  superior  court  shall  be  em 
icio  judges  of  the  respective  circuit  courts.  By  the 
jhteenth  section  the  jurisdiction  of  the  circuit  coortB  is 
us  defined:  "  The  circuit  courts  in  the  several  counties  in 
lich  they  may  be  held  shall  have  power  and  jurisdiction  as 
Hows:  1.  Of  all  criminal  cases  that  shall  not  be  otherwise 
ovided  for  by  law.  2.  Exclusive  original  jurisdiction  in 
I  civil  cases  which  shall  not  be  cognizable  before  the  pre- 
its  and  alcaldes." 

Here,  then,  we  have  established  by  competent  authority  a 
mporary  or  provisional  government,  consisting  of  legisla- 
'e,  executive,  and  judicial  powers.  Upon  the  conquest  it 
18  competent  for  the  president  to  linve'abrogated  all  laws 
<'ii  existing  in  the  tenitory;  this  power,  however,  he  did 
it  exercise,  save  so   far    as  the   laws   adopted  here  by 
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his  authority  were  inconsistent  with  the  existing  Mexican 
laws.    On  the  contrary,  it  is  provided  by  the  first  section. 
under  the  title  "  Laws,"  that  all  laws  heretofore  in  force  in 
this  territory  which  are  not  repugnant  to  or  inconsisteiit 
with  the  constitution  of  the  United  States  and  the  lavs 
thereof,  and  the  statutes  in  force  for  the  time  being,  shall  be 
the  rule  of  action  and  decision  in  this  territory.    There  is  no 
question,  then,  as  to  the  validity  of  these  laws  and  these 
powers  thus  established    and    acknowledged  by  the  con- 
queror.   Up  to  the  time  of  the  ratification  of  the  treaty  of 
peace  between  the  belligerent  powers,  the  unrepealed  Mex- 
ican laws  and  those  adopted  by  the  conquering  power  were 
the  laws  existing  in  the  country  upon  the  restoration  of 
peace.    What  effect  did  the  re-establishment  of  peace  have 
upon  these  laws?   Did  the  laws  adopted  by  authority  of  the 
United  States  instantly  cease,  and  the  repealed  Mexican 
laws  as  suddenly  revive?    Had  the  territory  been  surren- 
dered to  Mexico  under  the  treaty,  the  JU8  paatliminii  would 
have  operated,  and  the  laws  adopted  and  the  changes  in 
government  made  by  the  conquering   power   would  hare 
been  abrogated,  and  the  Mexican  laws  restored  to  their 
former  force  and  effect.     "The  right  of  the  postUminUj^ 
says  Vattel,  "  is  that  in  virtue  of  which  persons  and  things 
taken  by  the  enemy  are  restored  to  their  former  state  on 
coming  again  into  the  power  of  the  nation  to  which  they 
belonged:"    Vatt.,  b.  3,  c.  14,  sec.  204. 

But  the  territory  having  been  retained  by  the  United 
States  under  the  treaty,  the  ju8  postUminii  could  have  no 
operation,  and  it  is  believed  it  can  be  clearly  shown,  both 
by  reason  and  authority,  that  these  laws,  just  as  they  were 
at  the  ratification  of  the  treaty  of  peace,  remained  in  full 
force  and  vigor  until  they  should  be  repealed  by  the  con- 
quering power.  The  law  of  nations  on  this  subject  is 
stated  with  clearness  by  Chief  Justice  Marshall  in  deliver 
ing  the  opinion  of  the  supreme  court  in  the  case  of  The 
American  Insurance  Co,  et  al.  v.  Canter,  1  Pet.  541.  That 
case  went  up  from  the  district  court  of  the  United  States 
for  the  territory  of  Florida,  and  involved  to  some  extent 
the  question  of  the  force  of  the  Spanish  laws  in  that  t^- 
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r; .  He  Bays  the  aeage  of  the  world  is,  if  a  nation  be  not 
tirelj  anbdued,  to  consider  the  holding  of  conquered  ter- 
:odes  as  a  mere  military  occupation  until  its  fate  sball  be 
termined  at  the  trea^  of  peace.  If  it  he  ceded  bj  the 
»ty,  the  acquisition  is  confirmed,  and  the  ceded  territory 
comes  a  part  of  the  nation  to  which  it  is  annexed,  either 
the  terms  stipulated  in  the  treaty  of  cession  or  on  such  as 
I  new  master  shall  impose.  On  such  transfer  of  terri- 
ry  it  has  never  been  held  that  the  relations  of  the  inhab- 
intB  with  each  other  undergo  any  change.  Their  rela- 
ns  with  their  former  sovereign  are  dissolved  and  new  reta- 
ins are  created  between  them  and  the  new  government 
it  haa  acquired  their  territory.  The  same  act  which  trana- 
"8  their  country  transfers  the  allegiance  of  those  who  re- 
dn  in  it,  and  the  law  which  may  be  denominated  political, 
necessarily  changed,  although  that  which  regulates  the 
ercourse  and  general  conduct  of  individuals  remains  in 
ce  until  altered  by  the  newly-created  power  of  the  state, 
ton  the  transfer  of  the  country  then  under  the  treaty  of 
ice,  all  the  laws  which  regulated  the  intercourse  and 
leral  conduct  of  individuals  remained  unchanged,  as  well 
)Be  adopted  under  the  authority  of  tlie  United  States,  as 
i  Durepealed  Mexican  laws,  and  none  but  those  which 
re  political  in  their  nature,  such  as  aSected  their  rela- 
US  with  their  former  and  their  conuections  with  their 
iv  sovereign,  were  changed. 

iuch  being  nnderstood  to  be  the  law,  it  is  deemed  un- 
lessary  to  consider  the  power  of  the  president  in  respect 
the  government  of  the  territory  after  the  treaty  of  peace 
i  previous  to  the  passage  of  the  organic  law.  First,  then, 
to  the  power  of  the  legislative  asBcmbly  to  pass  the  act 
ividing  for  the  transfer  of  causes  from  the  circuit  court  to 
!  district  court.  This  objection  seems  to  be  without  force. 
Did  the  congress  of  the  United  States  have  passed  a  law 
rhorizing  such  transfer?  That  body,  in  legislating  for  the 
rltoriee,  exercises  the  combined  powers  of  legislation  which 
'  vested  in  the  state  and  tlie  federal  government.  There  is 
tainly  nothing  in  the  constitution  of  the  United  States,  or 
the  nature  of  the  subject,  to  prohibit  the  passage  of  such 
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a  law.  If  congress,  then,  could  pass  such  a  law,  it  could 
confer  that  power  upon  the  legislative  assembly,  and  itbas 
done  so  in  the  organic  law  to  a  very  enlarged  extent. 

It  is  declared  in  the  seventh  section  of  that  law:  "The 
legislative  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation  consistent  with  the  constitution  of 
the  United  States  and  the  provisions  of  this  act."  Th^ 
transfer  of  these  causes,  and  thus  virtually  reviving  them, 
was  a  rightful  subject  of  legislation  not  inconsistent  with 
the  constitution  or  the  organic  law.  It  is  no  more  than  the 
providing  for  the  revival  of  an  abated  suit.  As  for  the 
transfer  of  a  cause  from  one  jurisdiction  to  another  for  trial, 
acts  of  legislation  similar  to  this  are  to  be  found  in  the 
statutes  of  almost  every  state  in  the  union. 

2.  Do  the  acts  of  the  legislative  assembly  above  quoted 
authorize  the  district  court  to  take  jurisdiction  of  these 
causes?  In  endeavoring  to  arrive  at  the  true  construction  of 
statutes  which  may  be  of  doubtful  meaning,  it  is  safe  to  be 
guided  by  the  well-established  rules  which  govern  such  con- 
struction. Such  construction  ought  to  be  put  upon  a  stat- 
ute as  best  meets  the  intention  of  the  makers,  which  inten 
tion  is  sometimes  to  be  collected  from  the  cause  or  necessity 
of  making  the  statute,  and  sometimes  from  other  circum- 
stances ;  and  when  such  intention  can  be  discovered,  It 
ought  to  be  followed  with  reason  and  discretion  in  the 
construction  of  the  statute,  although  such  construction 
seem  contrary  to  the  letter  of  the  statute.  A  thing  which 
is  within  the  intention  of  the  makers  of  a  statute  is  as 
much  within  the  statute  as  if  it  was  within  the  letter,  and  a 
thing  which  is  within  the  letter  of  a  statute  is  not  within  the 
statute,  unless  it  be  within  the  intention  of  the  makers,  and 
such  construction  ought  to  be  put  upon  it  as  does  not  suffer 
it  to  be  eluded:  6  Bac.  Abr.  1,  5,  10,  p.  379;  15  Johns. 
379  [  People  v.  J  ilea  Ins.  Co..  8  Am.  Dec.  243  ] ;  12  Mass.  385: 
1  Bl.  Com.  01 ;  1  Kent  Com.  401.  If  the  meaning:  of  a 
statute  bo  doubtful,  Ihe  consfeqjiences  are  to  be  considered 
in  the  constniction:  (I  Itac.  Abr.  391. 

What  was  ilu*  cause  or  necessity  of  making  the  statutes 
before  quoted?    A  court  which  had  been  legally  established. 
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h  jnrisdictioD  of  causes  ot  a  class  to  which  this  case 
perly  belongs,  had,  upou  the  takisg  effect  of  the  organic 
',  ceased  to  exist,  leaving  unsettled  a  number  of  caBea 
n  pending,  involving  rights'  and  interestB  to  a  large 
ouDt,  no  provision  for  them  having  been  made,  in  the 
anic  law.  To  provide  that  these  causes  should  not  ab- 
itely  and  finallj  abate,  was  a  rightful  subject  of  legisla- 
1.  It  is  clear,  that  the  district  courts,  established  b;  the 
anic  law,  are  the  only  courts  in  the  territory  to  whose 
isdiction  these  cases  properly  appertain.  It  is  equally 
IT  that  the  legislative  assembly  did  not  intend  that  these 
ses  should  absolutely  and  finally  abate.  And  we  must 
Bume  (exercising  reason  and  discretion)  that  it  intended 
t  they  should  be  transferred  to  and  disposed  of  by  a 
rt  of  competent  jurisdiction.  By  the  tenth  section  of  the 
anic  law  it  is  provided,  tliat  the  judicial  power  of  said 
•itory  shall  be  vested  in  a  supreme  court,  district  courts, 
bate  courts,  and  justices  of  the  peace.  Here  is  the 
)le  judicial  power  of  the  territory.  In  the  same  section 
s  provided,  that  "  the  juiisdietion  of  the  several  courts 
ein  provided  for,  both  appellate  ana  original,  and  that 
he  probate  courts  and  justices  of  the  peace,  shall  be  as 
ited  by  law."  A  part  of  the  jurisdiction  of  the  district 
rts  is  defined  and  limited  by  the  organic  law,  which 
}8  it  the  combined  jurisdiction  of  both  the  circuit  and 
riet  courts  of  the  United  States.  Another  portion  of  its 
sdiction  is  defined  and  limited  by  the  Kearny  code  and 
subsequent  statutes,  and  amoug  these  are  the  statutes 
tre  quoted,  providing  for  the  transfer  of  these  causes 
n  the  old  circuit  courts,  and  for  their  linal  dispoeal  in 
district  courts.  It  must  be  ])reRumed  that  the  object  of 
legislative  assembly  was  neither  unjust,  contradictory, 
absurd.  It  is  true,  the  language  used  in  the  statute  is 
the  most  felicitous  that  might  have  been  used  for  the 
ression  of  its  obvious  intention.  Nevertheless,  it  is 
Iciently  so  to  lend,  under  the  recognized  rule  of  con- 
iftion,  to  a  satisfactory  comprehension  of  the  meaning 
nded  to  be  conveyed, 
he  object  of  a  law  may  sometimes  be  ascertained  by 
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reference  to  the  title  or  to  the  preamble.  The  act  of  July 
14  is  entitled,  '^  An  act  declaring  in  force  acts,  orders,  and 
laws,  and  for  other  purposes."  The  second  section  prch 
vides  that  ^'  all  bonds,  writs,  and  processes  that  haye  re- 
mained in  force,  shall  be  carried  to  a  final  decision  in  the 
courts  established  by  the  legislative  assembly  to  the  same 
effect  as  they  would  have  been  in  the  courts  previously  ex- 
isting." As  the  legislative  assembly  had  no  power  to  es- 
tablish courts,  and  it  is  clear  beyond  doubt  that  its  in- 
tention was  that  these  cases  should  be  carried  to  a  final 
decision,  it  seems  equally  clear  that  this  final  decision 
must  be  in  the  newly  established  courts,  to  whose  jurisdic- 
tion these  caaes  properly  belong,  or  else  the  legislative  act 
must  be  adjudged  an  absurdity. 

In  taking  cognizance  of  these  cases,  there  can  be  no  dif- 
ficulty. Each  court  is  competent  to  determine  its  own  ju- 
risdiction, and  whether  any  particular  case  from  the  former 
courts  properly  falls  within  it,  and  to  take  or  decline  the 
same  accordingly.  Nor  is  there  any  well-founded  donbt 
as  to  the  meaning  of  the  words  of  the  statute,  "  the  courts 
established  by  the  legislative  assembly."  The  whole  ju- 
dicial power  of  the  territory  had  been  vested  in  certain 
courts,  specified  in  and  created  by  the  organic  law.  The 
legislative  assembly  must  be  presumed  to  have  known 
that  it  had  no  power  to  create  or  establish  courts,  in  the 
proper  sense  of  these  terms.  It  had,  only  a  few  days  be- 
fore the  passage  of  the  act  now  under  consideration,  on  the 
tenth  of  July,  passed  the  act  "  defining  the  several  judicial 
districts,  assigning  the  several  judges  to  their  respective 
districts,  and  defining  the  times  and  places  of  holding 
courts."  The  third  section  of  this  act  provides  that  any 
judge  of  either  district  shall  have  power  to  hold  a  special 
term  of  a  circuit  court  in  any  county  in  his  district  Here 
the  legislative  assembly,  in  using  the  words  circuit  courts, 
committed  an  error  of  which  it  seems  it  afterwards  became 
sensible;  and  to  remedy  which,  it  passes  the  act  of  the 
twentieth  of  July,  already  mentioned.  In  the  act  of  the 
fourteenth  of  July,  the  woi*d  established,  in  the  sentence, 
*Hhe  courts  esbablislied,'*    is  in  the  past  tense,  and  must  be 
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>Eeii  to  refer  to  an  act  then  already  passed;  and  as  the 
t  of  Julj  lU,  was  tbe  only  act  which  had  then  been 
ased  upon  the  subject,  to  it  alone  could  reference  be  had. 
e  legislative  aeaembly  may  have  supposed,  however,  that 
;  act  of  organizing  districts,  assigning  the  judges,  and  fli- 
!  the  times  and  places  of  holding  the  courts,  was  in  some 
y  an  "  CBtablishing  of  courts,"  and  was  hence  led  to  use 
^se  terms  in  the  act  of  July  14.  8uch  an  error  would, 
wever,  in  no  degree  weaken  the  force  of  the  act.  If 
!Be  cases  can  be  carried  to  a  final  decision  in  the  courts 
y  eatabliabed  by  the  legislative  assembly,  as  is  con- 
ded  on  the  part  of  the  appellants,  then,  as  the  legislative 
embly  has  created  and  can  create  no  courts,  it  follows 
it  its  kgielation  touching  this  subject  must  be  treated 
i  nullity.  This  would  be  to  violate  the  well-eBtabllsbed 
es  of  construction  applicable  to  the  facta  of  the  case. 
I.  As  to  the  refusal  to  set  aside  the  verdict  on  the  first 
le:  This  issue  involved  the  truth  of  the  afOdarit  on  which 
attachment  issued.  The  affidavit  contained  all  that  was 
ttired  to  authorize  the  writ  to  be  issued:  the  amount  of 
debtj  that  the  plaintiff  had  good  reason  to  believe,  and 
believe,  that  the  defendants  fraudulently  disposed  of 
ir  property  and  effects  so  as  to  hinder,  delay,  and  de- 
ad their  creditors,  in  the  language  of  the  act.  The  de- 
dantB,  by  their  plea,  say  that  at  the  time  of  the  instita- 
1  of  enit,  etc.,  they,  the  said  defendanta,  had  not  fraud- 
ntly  disposed  of  theiF  property  and  effects  ao  as  to 
der,  delay,  or  defraud  their  creditors.  Such  is  the  issue, 
t  it  involved  simply  the  question  whether  or  not  they 
1  made  such  a  disposal  of  their  property  and  effects,  and 
hing  more.  The  justice  of  this  decision  of  the  court  de- 
ids  upon  its  ruling  in  refiisin;;  and  jji^'i^g  instructions 
he  jury.  These  instructions  liiive  Jilrciidy  been  inserted 
ein.  There  is  no  direct  proof  of  the  dissolution  of  the 
tnerahip,  although  it  is  inferable  from  the  instrument  of 
ignment  and  the  testimony  of  some  of  the  witnesses. 
!  rule  of  law  is,  that  when  a  partnership  once  exists,  it 
tinues  to  exist  as  to  its  creditors,  notwithstanding  it 
y  have  been  regularly  dissohed  as  between  the  mem- 

Voi.  I-* 
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bers;  and  also,  in  case  of  the  insolvency  of  the  concern,  as 
to  the  partnership  effects;  and  the  partnership  estate  can 
not  be  used  in  a  manner  inconsistent  with  the  winding  up  of 
the  concern.  Hence,  notwithstanding  a  dissolution  of  the 
firm  may  have  taken  place  between  Leitensdorfer  and  Hough* 
ton,  they  still  were  partners  as  to  their  joint  creditors,  and 
also,  being  insolvent,  as  to  the  partnership  estate.  The 
deed  of  assignment,  it  is  true,  is  made  on  the  one  part  by 

0 

Leitensdorfer  alone;  but  it  recites  that  he,  as  a  partner  of 
the  firm  of  Leitensdorfer  &  Co.,  is  largely  indebted,  and 
then  proceeds  to  convey  all  of  his  own  goods,  wares,  and 
merchandise,  and  also  "  all  his  property  and  effects  of  the 
late  firm  of  E.  Leitensdorfer  &  Co."  It  appears  to  have 
been  executed  on  the  eleventh  of  December,  1848,  and  on 
the  same  day  (and,  it  is  presumable,  at  the  same  time) 
Houghton,  the  other  member  of  the  partnership,  naturally 
ratified  this  act  of  Leitensdorfer  by  indorsing  on  the  aa- 
signment,  in  writing,  under  his  hand  and  seal,  his  author- 
ity to  the  assignees  named  in  the  deed,  to  use  his  name  in 
any  w  jy  that  it  might  be  necessary  for  them  to  use  it  in 
settling  up  the  business  of  the  late  firm  of  E.  Leitensdor- 
fer &  Co.  Tlius  Houghton,  by  empowering  the  assignees 
to  use  his  name  for  all  the  purposes  contemplated  by  the 
assignment,  sanctions  the  acts  of  Leitensdorfer,  and  so  far 
as  these  tend  to  hinder  and  delay  or  defraud  the  creditors 
of  the  firm,  becomes  equally  implicated  with  him  in  a  snit 
against  partners.  All  the  members  must  be  joined,  for  they 
are  so  far  considered  as  but  one  person. 

The  act  of  one  partner  touching  the  partnership  concerns, 
is  the  act  of  and  binds  all  the  members  of  the  firm;  so  the 
fraud  of  one  partner,  in  respect  to  the  partnership  estate, 
affects  all  the  others,  and  especially  where  it  is  with  their 
privity  or  consent.  If  this  were  not  so,  it  would  be  impos- 
sible to  make  the  attachment  process  effectual  against  any 
partnership,  however  grossly  fraudulent  its  acts  might  be, 
so  long  as  there*  slionld  l»o  one  honest  member  of  the  con- 
cern. The  firnt  instinct  ion  asked  for  is  not  law,  and  was 
properly  refused.  Tlie  first  part  of  the  second  instruction 
asked  for  by  the  appellants  will  be  considered  in  connection 
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th  the  instructions  given,  the  rernnining  part  of  the  in- 
'uction  having  been  Bubseqaently  given  in  substance. 
The  third  instrnctiOD  was  properly  oveiTuled.    The  mere 
ssession  of  the  note  was  eufficient  evidence  of  property 

the  same  to  entitle  the  holder  to  sue,  especially  when 
iorsed  as  this  was;  besides,  the  property  in  the  note  was 
t  in  issue  on  the  trial  of  the  first  isane.  The  next  instrnc- 
m  given  by  the  court  was,  "that  the  deed  of  assignment 
IS  fraudulent  in  law."  To  determine  the  correctness  or 
correctness  of  this  instruction  involves  a  consideration  of 
?  laws  regulating  and  controlling  such  transactioDS,  in 
■ce  in  this  territory  at  the  date  of  assignment.  If  under 
}ae  it  be  valid,  the  instruction  was  erroneous;  if  invalid, 
was  correct.  It  has  already  been  seen  that  the  Mexican 
vs,  as  modified  by  the  Kearny  code,  remained  in  force  in 
;  territory  after  the  restoration  of  peace;  and  as  the  deed 
assignment  t>ears  a  subsequent  date,  it  follows  that  its 
iracter  must  he  determined  by  the  Mexican  laws  so  mod- 
d.  The  Mexican  laws  which  regulate  and  control  the 
position  of  the  property  and  effects  of  insolvents  and 
ikmpts,  so  far  as  we  have  been  able  to  consult  them,  may 

found  in  6  Febrero,  c.  10,  p.  352;  IjOs  Suite  FartidOB, 

15,  pt.  6;  and  in  White's  Recopilacion,  vol.  1,  pp.  170- 
i,  and  the  authorities  there  cited, 

i'ew  proceedings  are  prescribed  by  which  their  property 
i  effects  may  be  disposed  of  for  the  payment  of  their 
)t8:  first,  cession  of  property;  second,  concurao,  or  a 
eting  of  the  creditors  of  the  debtors,  by  which  the  cred- 
ra  secure  what  is  due  to  them,  so  far  as  the  amount  of 
ir  property  is  capable  of  satisfying  them.  By  the  pro- 
ding  of  cession,  which  is  termed  surrender  in  the  Partidas 
ise  who  are  nnable  to  pay  their  debts  with  the  property 
y  possess,  cede  it  to  their  creditors,  in  order  that  they 
y  be  paid  out  of  it  as  far  as  it  may  be  sufficient.  This 
sion  or  surrender  may  be  made,  first,  by  every  person 
0  is  his  own  master,  or  who  is  subject  to  the  power  of 
)ther  not  having  the  means  of  paying  his  debts;  second, 

cession  ought  to  be  made  before  the  judge  by  the  debtor 
iself,  or   by   his   attorney,    acknowledging   bis  debts, 
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and  after  a  sentence  has  been  given  against  him ;  third,  it  ifl 
to  be  done  by  a  petition  of  the  debtor  to  the  proper  judge, 
stating  the  reason  upon  which  it  is  founded,  accompa- 
nied by  two  memorials  or  schedules,  one  of  his  property 
and  effects,  and  the  other  of  his  creditors,  praying  that  the 
cession  may  be  admitted,  the  petitioner  being  held  to 
merely  nominal  security  to  pay  any  balance  that  may  be,  if 
he  should  become  able.  To  authorize  this  proceeding, 
Febrero  and  Palacio  both  say  at  least  three  creditwrs  are 
necessary,  and  their  names  must  be  set  forth  in  the  sched- 
ule or  list  to  be  given  by  the  debtor  at  the  time  of  making 
the  cession. 

The  concursOf  or  meeting  of  the  creditors,  is  the  other 
proceeding  whereby  creditors  obtain  payment  as  far  as  the 
insolvent's  effects  will  satisfy  their  demands,  and  in  which 
the  debtor  cites  all  his  creditors,  in  order  to  be  paid  accord- 
ing to  the  force  and  priority  of  the  right  of  each. 

The  concurso  differs  from  the  surrender  of  property  in 
this:  1.  Because,  in  concurso,  as  the  only  contention  is 
with  respect  to  the  strength  and  preference  of  the  sum  due 
to  the  creditors,  the  amount  due  to  each  of  them  ought  not 
to  be  expressed  in  the  schedule  or  list  of  creditors.  2. 
Because,  in  the  proceeding  of  concursOy  each  creditor  is 
cited  individually  and  particularly.  3.  Because  bankmptB 
may  form  a  concurso,  but  can  not  make  a  cession.  In  re- 
ference to  the  two  modes  of  proceeding,  Palacio  says  that 
it  ought  to  be  observed,  in  order  to  avoid  confusion  and 
mistake;  that  what  is  said  of  one  appertains  to  the  other, 
and  that  really  they  are  the  same  thing,  whether  undCT 
the  name  cession  de  bienes,  or  under  that  of  concurso  voluntario 
y  prevvntivo;  the  first  being  called  cession  de  bienes,  be- 
cause the  debtor  makes  the  cession,  and  the  other  concurso, 
because  the  creditors  resort  to  it,  and  that  there  is  no 
effectual  difference  between  cesfHon  and  concurso,  they  are 
both  directed  to  the  same  end — ^the  payment  of  the  debts 
due  by  the  insolvent,  as  far  as  the  property  will  go  in  satia- 
faction  of  them.  Such  are  the  general  rules  of  the  Mexican 
law  which  were  applicable  to  and  controlled  the  disposition 
of  property  and  effects  of  insolvent  debtors  in  this  iet- 
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iory,  at  the  date  of  assigni^eDt;  if  tliere  are  other  and 
Cferent  laws  bearing  apou  the  subject,  tbe;  bave  not  been 
;ed  to  usj  neither  have  they  been  found. 
Bj  what  authority,  then,  shall  the  validity  or  invalidity 
this  assignment  be  determined?  By  the  tenth  section 
the  organic  law,  it  is  provided  that  the  supreme  and  dia- 
ct  conrts,  respectively,  shall  possess  chancery  as  well  as 
mmoD  law  JQrisdiction.  Jurisdiction  is  properly  the 
wer  to  hear  and  determine  causes.  The  common  law, 
m,  at  least  so  far  as  to  control  and  regulate  the  proceed- 
;b  of  the  district  court  in  the  hearing  and  determining  of 
Qses,  has  been  extended  over  this  territory  by  the  act  of 
Qgress,  and  that  court,  when  it  proceeds  to  hear  and  deter- 
ne,  mast  observe  the  course  of  proceeding  prescribed  by 
i  common  law,  although  the  rights  and  liabilities  of 
rties  are  to  be  determined  according  to  the  Mexican  laws 
force,  and  the  acts  of  congress  and  of  the  legislative 
iombly  applicable  to  the  subject.  In  conrts  whose  pro- 
dings  are  according  to  the  course  of  the  common  law,  it 
the  doty  of  the  court  to  pronounce  upon  the  legal  validity 
invalidity  of  instruments  of  the  class  of  the  assignment 
this  case,  and  to  determine  all  questions  of  fraud  in  law 
ich  may  arise  in  the  progress  of  a  canse. 
[Tiis  is  a  principle  which  need  not  be  supported  by  refer- 
ee to  authorities.  The  question,  then,  of  the  validity  of 
B  deed  of  assignment,  when  introduced  in  evidence,  was 
be  determined  by  the  court  and  by  reference  to  the  laws 
force  in  the  territory  at  the  time  the  assignment  was 
de.  Any  att«npt  by  the  appellants,  by  means  not  sanc- 
aed  by  the  laws  then  in  force,  to  dispose  of  their  prop- 
J  and  effects,  and  which  tended  to  hinder  and  delay  their 
ditora,  was  in  law  a  fraud.  "  The  doctrines  of  constmc- 
e  fraud  "  {or  fraud  in  law),  says  Story,  "  although  they 
y  seem  to  be  of  an  artificial,  if  not  of  an  arbitrary  char- 
er,  are  founded  in  an  anxious  d^ire  of  the  law  to  apply 
!  preventive  principle  of  justice,  so  aa  to  shut  out  the  in- 
:ement8  to  perpetrate  a  wrong,  rather  than  to  rely  on 
re  remedial  justice  after  a  wrong  has  been  committed: " 
kory    Eq.    Jur.    280.      Thus    acts    contrary    to    publio 
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policy,  to  sound  morals,  to  the  provisions  of  a  statute,  etc., 
however  honest  the  intention  with  >\hich  they  may  have 
been  performed,  are  deemed  constructive  frauds,  or  frauds 
in  law,  and  are  absolutely  void.  The  policy  of  the  Mexican 
laws  in  force  here  had  prescribed  certain  modes  in  which 
the  property  of  insolvents  should  be  disposed  of  for  the 
benefit  of  their  creditors.  It  is  clear  that  the  parties  to  the 
assignment  in  this  case  did  not  comply  with  the  essential 
requisites  of  those  laws  in  their  attempts  to  dispose  of  the 
property  of  the  appellants.  No  petition  was  presented  to 
any  judge  or  court,  no  schedule  of  debts  or  creditors  was 
made  out  and  submitted,  no  sentence  of  a  court  or  judge 
sanctioning  a  cession  or  surrender,  no  citation  of  creditor?, 
general  or  special.  The  parties  to  the  assignment  aaw 
proper  to  disregard  the  requirements  of  the  law  in  their 
attempt  to  dispose  of  their  effects,  and  the  ordinary  conse- 
quences must  follow.  The  instruction  of  the  court  upon 
this  point  was  therefore  correct. 

This  also  disposes  of  the  third  and  fourth  errors  assigned, 
as  they  are  based  upon  the  ruling  of  the  district  court  in 
giving  and  refusing  instructions  to  the  jury.  It  is  objected 
that  the  court  erred  in  overruling  the  motion  to  set  aside 
the  verdict  on  the  trial  of  the  second  or  main  issue.  It  is 
difficult  to  perceive  any  foundation  for  this  objection.  As 
the  record  contains  no  part  of  the  evidence  upon  the  trial 
of  this  issue,  the  verdict  of  the  jury  must  be  presumed  to 
have  been  founded  on  sufficient  evidence.  This,  then,  in 
the  absence  of  the  evidence,  cures  any  defect  that  may  have 
existed  on  the  score  of  evidence.  Lastly,  it  is  insisted  that 
the  district  court  should  have  arrested  the  judgment  upon 
a  critical  examination  of  the  record ;  and  upon  the  best  ex- 
amination of  the  laws  bearing  upon  the  case  which  circum 
stances  have  permitted,  I  am  unable  to  see  any  sufficient 
grounds  to  support  this  objection.  Some  stress  has  been 
laid  upon  the  reasons  assigned  by  the  district  court  for  it« 
instructions.  It  has  never  been  held,  I  believe,  that  if  in- 
structions be  correct  in  themselves,  they  shall  be  deemed 
invalid  because  an  erroneous  reason  may  have  been  given 
for  them.    To  allow  such  objections  to  prevail  would  be  to 


.  1853.]  LEiTKxeDORFEJi  V.   Webb.  55 

OptolOD  ot  the  Court— Bftlcer,  C.  1. 

;  sight  of  the  merits  of  the  case,  and  to  decide  it  upon 
lere  quibble. 

he  common  taw  had  not,  at  the  date  of  this  assignment, 
force  in  this  territory;  and  it  vonld  violate  a  plain  maxim 
II  municipal  laws,  that  contracts  must  be  determined  ac- 
ling  to  the  lex  lod,  by  the  law  of  the  place  where  made, 
?S8  stipulated  otherwise— a  maxim  resting  upon  the  rea- 
ibie  presumption  that  all  men  contract  witb  reference  to 
exiating  laws.  Apply  this  rule  to  this  case  and  we  are 
ed  to  deterutine  the  character  of  this  assignment  by  the 
dean  law,  as  modified  by  the  Kearny  code.  I  bold  that 
courts  of  the  territory  are  bound  to  be  governed  in  their 
idications  upon  rights  and  liabilities  by  the  Mexican 
B  as  modified  by  etatute,  and  by  no  other.  We  may 
:  to  other  similar  systems,  with  a  view  to  illustrate,  but 
to  change,  the  positive  provisions  of  our  own.  In 
ridatbe  Spanish  law  prevails  under  modifications.  There 
I  look  to  the  Spanish  authorities  for  the  law.  In  Louis- 
i  the  same  system  prevails  to  a  certain  extent.  At  one 
e  it  existed  there  in  all  its  vigor.  When  the  territory 
icA  under  the  dominion  of  the  French,  the  civil  law,  as 
lified  by  the  policy  of  that  "nation,  was  introduced  to  a 
ain  extent,  and,  so  far  as  it  was  inconsistent  with,  re- 
led  or  modified  the  Spanish  law.  Those  systems,  thus 
pted,  prevail  there  at  this  day.  The  Spanish  civil  law 
the  French  civil  iaw  are  derived  from  the  same  source, 
Roman  civil  law,  and  are  scarcely  more  dissimilar  than 
common  law  of  New  York  and  that  of  Indiaua.  It 
lid,  therefore,  be  much  more  just  to  look  at  the  civil  law 
joaisiana  for  rules  to  guide  us  than  to  the  common  law 
ny  state.  I  find  that  in  the  civil  code  of  Louisiana  the 
iciples  of  the  Mexican  law  in  relation  to  insolvents  and 
r  estates  are  strongly  supplanted.  By  article  1979  of  that 
e  it  is  provided  every  contract  shall  be  deemed  to  have 
a  made  in  fraud  of  creditors  when  the  obligee  knew  that 
obligor  was  in  insolvent  circumstances,  and  when  such 
tract  gives  the  obligee,  if  he  be  a  creditor,  any  advan- 
!  over  the  creditors  of  the  obligor,  and  by  article  1980  it  is 
rided  that  by  being  in  insolvent  circumstances,  is  meant 
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that  the  whole  property  and  credits  are  not  equal  in  amount, 
at  a  fair  appraisement,  to  the  debts  of  the  party.  Bach  is 
the  French  and  Spanish  civil  law  as  adopted  in  LonisiaDa, 
and  it  is  certainly  quite  as  strong  against  the  transaction  in 
this  case  as  the  Mexican  law. 

But  whatever  be  the  laws  of  other  states,  I  am  bonnd  by 
the  Mexican  laws,  as  they  prevail  in  this  territory,  to  disre- 
gard them,  and  to  seek  elsewhere  for  rules  to  govern  the 
case  would  be  to  legislate  and  not  to  adjudicate.  I  have 
examined  the  common  law  cases  having  analogy  to  this,  and 
have  been  unable  to  find  any  one  wherein  an  assignment 
has  been  sustained,  in  which  it  has  been  attempted  to  pre- 
fer creditors  simply  by  a  classification  of  their  claims,  with- 
out the  names  of  those  creditors  or  the  amounts  of  their 
demands.  On  the  contrary,  in  the  case  of  Naylor  ei  a2  v. 
Fosdick,  4  Day,  146  [8.  C,  4  Am.  J)ec  187],  the  most  stricfly 
analogous  to  this,  the  assignment  was  declared  void,  al- 
though it  was  more  certain  in  its  details  than  this,  and  was 
accompanied  with  schedules.  But  this  case  is  not  deter- 
mined by  the  common  law.  I  am  therefore  of  opinion  that 
the  judgment  of  the  first  district  court  ought  to  be  aifirmed 

Watts,  J.,  dissenting: 

[His  honor  first  stated  the  facts  very  minutely,  but  as 
they  are  suflSciently  stated  in  the  foregoing  opinion  of  Chief 
Justice  Baker,  it  seems  unnecessary  to  duplicate  that  state- 
ment With  this  exception,  the  following  is  Mr.  Justice 
Watts'  opinion  in  full:] 

The  third  instruction  asked  for  by  the  defendant  and  re- 
fused by  the  court,  and  the  fourth  instruction  asked  for  by 
the  defendant  and  given  by  the  court,  were  immaterial  to 
the  issue  then  on  trial,  and  the  giving  or  refusing  of  them 
could  not  affect  this  case.  The  issue  was  whether  Leitens- 
dorfer  and  Houghton  had  fraudulently  disposed  of  their 
property  and  effects  so  as.  to  defraud,  hinder,  or  delay  their 
creditors;  whether  the  assignees  had  or  had  not  discharged 
their  duty  in  making  payments  under  the  deed,  could  not 
be  material  to  that  issue.  It  is  a  well-settled  principle  of 
law  that  a  fact  allep:(*d  in  a  bill  in  chancery,  and  not  denied 
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the  answer,  must  be  taken  to  bo  trae:  Conwell  v.  Claypool, 
Blackf.  124.  It  is  an  equally  well-established  rule  of  plead- 
g  that  every  pleading  is  taken  to  confess  such  traversable 
atters  alleged  on  the  other  side  as  it  doeB  not  traverse: 
epb.  PI.  216, 217. 

From  these  authorities  it  seems  clear  that  the  pleadings 
ast  be  regarded  as  having  admitted  and  confessed  the  in- 
ibtedness  set  forth  in  the  aflidavit  of  Webb,  in  not  deoy- 
g  it  in  the  answer  put  in  by  tbe  defendants  to  that  alBda- 
t,  and  bence  it  was  unnecessary  to  prove  a  fact  which  was 
OH  admitted  by  the  pleadings  to  be  true.    Under  this  view 

the  case,  the  court  below  committed  no  error  io  refasing 

give  tbe  third  instructioD  asked  for  by  tbe  defendants. 
The  substance  of  tbe  instructions  given  by  the  court  be- 
w  is  about  this:  The  deed  of  assignment  made  by  Leitens- 
irfer  to  Smith  and  Biggs  is  fraudulent  in  law  for  the  fol- 
ding caoBes:  1.  Because  of  the  preference  given  to  somt; 
editors  by  tbe  deed;  2.  Because  of  the  waot  of  a  schedule 
erennto  annexed  by  the  assignees  of  the  property  amd 
'ects  conveyed  to  them  by  the  defendants;  3.  Because  of 
e  want  of  a  schedule  thereto  annexed  of  the  preferred 
editors,  and  that  the  esecutiou  of  tbis  deed  of  aseigument, 
ludulent  in  law  for  the  causes  above  mentioned,  bqb- 
[ned  the  affidavit  in  attachment,  without  the  existence  of 
y  fraud  in  fact  or  intent  to  defraud.  If  these  iuBtructions 
e  in  conformity  with  taw,the  verdict  of  tbe  jury  in  the  first 
lue  was  correct;  if  they  are  not  in  accordance  with  law.the 
urt  gave  erroneous  instructions  to  the  jury,  and  the 
ition  for  a  new  trial  should  have  been  sustained  by  tbe 
nrt,  and  the  overruling  of  the  motion  for  a  new  trial  was 
ror.  The  subject  of  preference  in  a  deed  of  assignment 
one  creditor  over  another,  and  its  effects  upon  the  validity 
the  deed,  has  been  often  adjudicated  upon  in  almost  every 
ite  of  the  union,  and  some  contradictory  decisions  mt^y 
ve  been  given,  some  of  the  apparent  contradictions  of 
lich  are  easily  explained.  It  seems  to  be  clearly  estab- 
hed  that  in  the  absence  of  any  statutory  prohibition  and 

a  bankrupt  law,  a  debtor  may,  at  any  time  before  liens 
ve  attached  upon  his  property,  make  a  genial  ac  partial 
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assignment  to  a  trustee  for  the  benefit  of  his  creditors  witb 
preference,  wh-ich  assignment  will  be  valid  in  law  against 
the  process  of  creditors  from  the  time  of  the  execution  of 
the  deed.    The  following  authorities  will  be  found  to  snp 
port  this  position:  Braaliear  v.   West  et  al,,  7  Pet  6(^9-614; 
Lippincott  v.  Barkri',  2  Binn.  174-186  [S.  0.,  4  Am.  Dec. 
433] ;    Wilkes  and  Fonfuine  v.  Ferris,  6  Johns.  335  [8.  C^  4 
Am.  Dec.  364] ;   De  Forest  v.  Bacon ,  2  Conn.  633,  637;  Mc- 
Oidlough  et  al.    v.  SommerviUe,    8  Leigh,  416-426;  Fiol(m  v. 
Douglas  et  al.,  2  Hill  Ch.  443,  446;  Smith,    Wright  &  0).  v, 
a  a  GampbeU  &  Co.,    Eice,    353-366;    Moore  v.  OMiu,  3 
Dev.  126-134;    Pearson   and  Anderson   v.  Boa^hUl  S  ft.,  4 
B.   Mon.    296,  297;   Gross  v.  Bryant  et  al.,    2  Scam.  37-43; 
Grover  v.    Wakeman,  11  Wend.  200-203  [S.  0.,  25  Am.  Dec. 
624];  Hempstead  v.  Starr,  3  Day,  340. 

In  this  territory,  there  being  in  force  no  statutory  pro- 
hibition agaiust  assignments  giving  preference  to  one  cred 
itor  over  another,and  no  bankrupt  law, the  above  authorities 
are  in  point  and  seem  to  be  sufficient  to  establish  the  doc 
trine  that  a  deed  of  assignment  is  not  fraudulent  in  law  b^ 
cause  it  prefers  one  creditor  to  another.    It  is  perfectly  com 
potent  for  the  legislative  assembly,  if  it  chooses  to  do  w. 
to  pass  an  act  prohibiting  assignments  with  preference  to 
creditors,  but  until  such  a  law  is  passed  the  general  doctrine 
must  govern  this  case.     The  decisions  which  appear  to 
conflict  with  the  above-cited  authorities  upon  the  subject  of 
preferences,  are,  for  the  most  part^  made  under  the  authority 
of  statutes  of  the  different  states  which  prohibit  the  makin; 
of  assignments  with  preferences   to  creditors.     Kotwitb 
standing  preferences  in  general  assignments  are  good,  a? 
established  by  many   decided  cases,    yet   such  preferences 
have  been  prohibited  by  the  laws  of  several  states,  as  follows: 
In  New  Jersey,  by  Act  of  April  1,  1836,  Bers.  Laws,  674: 
in  Maine,  February  23,  1820,  3  Laws,  Me.  550;  m  Ne* 
Hampshire,  July  5,  1834;  in  Connecticut,  1828,  3  Lai^S' 
182;  in  Massachusetts  1836,  c.  238.     In  Ohio,  by  act  of 
1835  and  1838,  all  assignments  with  preferences  inure  to 
the  benefit  of  all  the  creditors  of  the  assignor;  and  in  Penn- 
sylvania, by  act  of  seventeenth  April,  1843,  all  assignments 
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b  [veferences,  except  for  payment  of  wages  of  labor  to 
extent  of  fifty  dollars,  inure  to  the  benefit  of  all  the 
litore.  Tbe  doctrine  of  preference  in  all  those  statea  in 
ch  the  principle  of  preference  bas  not  been  proscribed 
tbe  statute  is  now  viewed  with  strong  disfavor  by  the 
rte,  and  tbe  determination  seems  to  be  universal  not  to 
ntenance  it  further  than  adjudged  cases  require:  Bee 
rdman  v.  HaUiduy,  10  Paige,  224-229;  Oram  r.  MUcheU, 
mdf.  Gh.  251-253. 

0  far  as  the  abstract  right  of  tbe  debtor  to  prefer  his 
litora  is  concerned,  the  view  which  is  now  generally 
pted  seems  to  be  this,  that  inasmuch  as  the  claims  of 
litors  may  be  meritorious  in  unequal  degrees,  and  inas- 
±  as  particular  creditors  have  it  in  their  power  to  attain 
riority  by  legal  proceedings,  the  preference  of  creditors 
n  allowed  object  or  result  of  a  debtor's  assignment,  but 
t  it  is  not  permitted  to  be  used  as  a  means  of  accomplisb- 
ends  which  are  not  the  legitimate  object  of  a  debtor's 
rts.  These  authorities  seem  to  be  clear  and  concluaive  in 
iblishing  the  fact  that  tbe  deed  of  assignment  now  onder 
Bideration  is  not  fraudulent  in  law  becaase  of  the  prefer- 
s  given  to  some  creditors. 

s  this  deed  fraudulent  io  law  because  of  the  want  of  a 
edule  thereto  annexed  by  the  assignees  of  tbe  property 

effects  conveyed  to  them  by  the  defendants?  The  court 
)w  instrnctcd  the  jury  that  it  was  fraudulent  in  law  for 

want  of  this  schedule.  This  point  bas  been  decided  in 
eral  of  the  states  of  the  union.     In  New  Hampshire  it 

been  decided  that  a  schedule  cootaining  a  detailed 
cification  of  the  property  transferred  is  not  necessary  in 
eral  to  tbe  validity  of  an  assignment  for  the  benefit  of 
litors:  fiundtea  v.  Dole,  10  N,  H.  458. 

1  Connecticut  a  similar  deoision  was  made:  OUtrk  v.  Hiix, 
Conn.  152.  In  Virginia  a  similar  decision  was  made: 
an  V.  Branch,  1  Graft.  274.  In  MaSBachnsetts  a  similar 
ision  was  made  in  the  case  of  Woodieard  v.  Marshall,  22 
k.  468.  In  Penusylvnnin  a  similar  decision  was  made 
lie  case  of  WUt  v.  FranUin,  1  Binn.  502  [S.  G.,  2  Am. 
:.  474].    In  Missouri  a  similar  decision  was  made  in  the 
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case  of  Davall  y.  Eamiiy  7  Mo.  449.  In  this  Missouri  case 
a  list  of  assets  and  liabilities  was  referred  to  in  the  deed  as 
a  part  thereof,  but  in  fact  was  not  made  out  by  the  debtor 
and  made  a  part  of  the  deed  of  assignment;  and  the  court 
decided  that  the  neglect  of  the  debtor  to  make  out  a  M 
of  assets  and  liabilities,  referred  to  in  the  deed  as  part 
thereof,  would  not  render  the  deed  of  assignment  inopera- 
tiye.  If  the  neglect  of  the  debtor  himself  to  make  ont  a 
schedule  of  his  assets  and  liabilities  would  not  render  the 
deed  fraudulent  in  law,  much  less  likely  would  it  be^  tbat 
the  neglect  of  the  assignees  to  make  out  a  schedule  would 
render  the  deed  of  assignment  fraudulent  in  law,  for  the 
want  of  such  a  schedule.  The  want  of  such  a  schedule  has 
many  times  been  held  to  be,  prima  faciei  a  presumption  of 
fraud:  See  Stevens  v.  BeU,  6  Mass.  339;  Pearp<nifU  y.  Gror 
ham,  4  Wash.  C.  0.  232;  WiU  v.  Franklin^  1  Binn.  103 
[S.  0.,  2  Am.  Deo.  474];  Burd  v.  Bmiih,  4  DaH  76;  Eoioer 
V.  Geesamany  17  Serg.  &  B.  251;  Halsey  y.  Whitney,  4  Mason, 
206;  Haven  v.  Eichardaonj  5  K.  H.  113;  Ounningham  v. 
Freebamj  11  Wend.  241.  In  this  last  case  in  11  Wend.  241, 
the  court  says  the  fact  that  the  assignment  is  unaccompa- 
nied with  any  schedule  of  the  property  assigned,  or  a  list 
of  the  creditors  to  be  paid,  is  not  such  evidence  of  fraud  as 
will  justify  a  court  of  equity  in  pronouncing  the  assignment 
void  where  the  case  is  submitted  on  bill  and  answtf,  in 
the  latter  of  which  the  fraudulent  intent  is  denied. 

The  fraud  in  the  case  now  under  consideration  is  alleged 
in  an  aflidavit  in  attachment  and  is  denied  in  the  answer  of 
the  defendants  to  that  affidavit^  which  renders  the  above  case 
one  peculiarly  in  x>oint.  In  the  case  above  cited  of  Sevm 
V.  Bell,  6  Mass.  339,  the  court  decided  that  where  a  schedule 
was  to  be  made  out  as  soon  as  might  be,  and  also  an  account 
of  the  debts  and  liabilities,  which  were  to  be  arbitrated  in 
case  of  dispute,  the  presumption  of  fraud  was  held  to  be 
removed.  In  the  case  above  cited  of  Pearpoint  v.  Grahanif  4 
Wash.  C.  0.  232,  the  court  decided  that  if  possession  of 
the  property  assigned  accompany  the  transfer, and  the  trans- 
action be  in  all  other  respects  fair,  the  mere  want  of  a 
schedule  will  not  render  it  fraudulent.    This  opinion  is  also 
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stained  by  the  case  of  Deaoer  v.  Savage,  3  Mo.  252 
I  C,  25  Am.  Dec.  437],  and  also  by  tlio  ca^  of  Edbinson 
Hapdye,  2  Stew.  86.  .In  the  above-cited  case,  WUt  v. 
■anJUin,  1  Binn.  523  [8.  C,  2  Am.  Dec  4741  the  COort 
y  that  "the  want  of  a  schedule  ia  less  suspicious  when  the 
hole  of  the  assignee's  property  is  conveyed  for  the  benefit 
all  the  creditors,  than  where  part  of  it  is  conveyed  for  the 
nefit  of  particular  creditors."  In  the  case  of  Emerson  v. 
Knver,  8  Pick.  63,  it  was  decided  that  an  assignment 
Dtaining  a  release  of  the  demands  of  creditors  executing 
and  providing  that  a  schedule  of  the  debtor's  property 
all  be  annexed  as.  soon  as  may  be,  is  ralid  though  no 
cb  schedule  is  annexed,  the  annexing  it  not  being  a  coai- 
tion  precedent.  The  authority  of  this  case  is  supported 
the  case  of  Keyea  v.  Bruah,  2  Paige,  311,  in  which  case  it 
18  further  held  by  the  court  that  "if  the  assignor  neg- 
rts  to  furnish  such  schedule,  the  assignee  may  file  a  bill 
dis<;overy  against  him,  and  also  to  obtain  a  delivery  of 
e  books."  From  these  authorities  it  seems  that  the  deed 
assignment  in  this  case  is  not  fraudulent  in  law  for  the 
int  of  schedules  of  assets  and  liabilities.  It  is  true  that 
the  case  of  Drakeley  v.  Deforest,  3  Conn.  272,  the  court 
:ided  that  a  deed  of  assignment  of  goods,  not  identifying 
im,  and  referring  only  to  a  non-existing  schedule  for  a 
icription  of  them,  was  invalid  as  an  instrument  of  convey- 
:e;  but  in  the  same  case  it  was  also  held  that  such  a  deed 
8  effectual  as  a  declaration  of  trust,  and  the  reception  of 
i  goods  by  the  assignee,  being  an  assumption  of  that 
ist,  constituted  a  sufficient  consideration  for  the  assign- 
nt.  In  addition  to  this  authority  upon  the  necessity  of  a 
ledule,  the  counsel  for  the  ai>pellee  has  cited  to  the 
irt  the  cases  of  The  United.  States  v.  Tfte  Batik  of  the 
ited  Slates,  8  Eob.  (La,)  305;  Ndylor  and  Sanderson  v. 
■dick,  4  Day,  146  [S  C,  4  Am.  Dec.  187];  Burd  v.  Smith, 
>all.  76.  In  the  case  of  The  United  States  v.  The  Bank 
the  United  Slates,  the  conrt  does  not  say  that  the  want 
a  schedule  renders  the  deed  void  or  fraudulent  In  law; 
'.  court  only  said  that  the  absence  of  any  schedule  of  the 
iperty  assigned  is  evidence  of  fraud.    In  the  same  case 
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the  court  decided  that,  conBidered  per  «e,  the  absence  ol 
the  schedules,  though  an  indicium  of  fraud,  would  not  be 
conclusive,  and  if  the  presumptioE^  were  repelled  by  eveij- 
thing  appaient  on  the  deed,  and  everything  proved  aitMMto, 
the  deed  would  be  sustained.  To  say  that  inconcloaiTe 
indicia  of  fraud  constitute  a  fraud  in  law,  is  drawing  cer 
tain  conclusions  from  uncertain  premises,  which  is  just  as 
inadmissible  in  law  as  in  logic. 

In  the  caae  of  Burd  v.  Smith,  4  Dall.  76,  many  other  ele- 
ments besides  the  absence  of  an  annexed  schedule  entered 
into  the  decision;  two  judges  dissented,  and  the  judges  of 
Pennsylvania  afterwards  said  that  the.  main  point  decided 
in  that  case  was  that  the  assignment  was  void  becaase  the 
shares  of  those  who  did  not  express  their  assent  were  to  be 
paid  over  to  a  notoriously  insolvent  debtor,  and  that  there 
was  not  time  for  all  the  creditors  to  have  notice  of  the  as- 
signment and  express  their  assent  within  the  limited  time: 
1  Binn.  515,  528  [WiU  v.  FranUin,  2  Am.  Dec   474],    In 
the  case  of  Thomas  v.  Jenks,  5  Bawle,  225,  Gibson,  0.  J., 
in  commenting  on  the  above  case  of  Burd  v.  Smitk,  4  DalL 
76,  says:    "Indeed  the  reasons  of  the  judges  are  so  indis- 
tinctly set  forth  in  that  case,  the  discrepancy  of  their  views 
is  so  remarkable,  as  to  render  it  of  little  value  as  a  pre- 
cedent."   The  only  remaining  case^  of  any   authority  in 
which  the  absence  of  a  schedule  was  held  to  invalidate 
the  deed  of  assignment  is  the  above  cited  case  of  Drakdeff 
et  al.    V.  Deforest  et  al.y    3  Conn.  272.     This  case  was  re* 
viewed  in  the  case  of  Clark  v.  Mix,  16  Id.  176,  and  the 
court  there  said:    "It  is  further  objected  that  the  assign- 
ment is  invalid,  as  it  referred  to  an  instrument  not  then  ex- 
isting, and  reliance  is  placed  on  the  cdse  of  Drakdey  et  cL  y» 
Deforest  et  al.,  S  Conn.   272.     In  that  case  there  was  no 
specification  or  description  at  all  of  the  property,  but  a 
reference  to  a  schedule  not  then  made,  and  the  court  held 
that  all  depended  upon  the  schedule.    But  this  is  an  assign- 
ment of  all  the  property  of  the  firm  in  this  state,  excepting 
household  furniture,  a  schedule  of  which  is  to  bo  made  and 
annexed  thereto  as  soon  as  may  be.    The  assignment  then 
is  complete;  but  for  the  greater  facility  in  finding  the  goods, 
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i'ick,  63-65,  there  was  au  aseigiimt'iit  of  a  quantity  of 
ather  and  stock  for  the  manufacture  of  boots  and  shoes, 
id  of  boots  aud  shoes  already  made  or  partly  made,  ju  the 
inds  of  certain  pertons,  with  a  proviso  that  a  schedule  of 
le  property  should  be  made  and  annexed  as  soon  as  may 
i;  and  the  supreme  court  of  Massachusetts  held  that  the 
•DTeyaace  was  good ;  that  the  annexation  of  a  schedule  was 
>t  a  condition  on  which  the  ralidity  of  the  assigument  de- 
mded,  and  that  the  covenant  was  not  essential,  the  prop- 
ty  and  the  pla<«  where  it  was  to  be  found  being  men- 
oned;  and  it  is  said  that  the  words  'as  soon  as  may  be' 
'ove  that  it  was  not  considered  by  the  parties  as  affecting 
.e  validity  of  the  assignment.  A  similar  decision  was  made 

New  Tork  ill  the  case  of  Kei/ea  v.  Brush,  2  Paig^  311, 
id  we  concur  in  the  views  taken  by  the  court  in  these 
ses." 

Bo  far  as  the  want  of  a  schedule  is  concerned,  this  case  of 
ark  V.  Mix,  15  Conn.  176,  overrules  the  case  of  Ih-akdey 
oL  V.  Deforest  et  al,  3  Id.  272;  for  the  supreme  coort  of 
assachnsetts  in  the  ca.se  of  Emerson,  et  ol.  v.  Knower,  8 
ck.  63-65,  says  that  the  covenant  in  the  deed  of  assign- 
ent  as  to  the  schedule,  was  not  essential;  and  Chief 
atice  Williams,  ia  the  above  case  of  Clark  v.  Mix,  16 
•no.  176,  says  he  concurs  in  the  view  taken  by  the 
pveme  court  of  Massachusetts  in   the   case   of  Enierson  et 

V,  Knovxr,  8  Pick,  63-65.  It  would  thus  seem  that  the 
sition  that  the  detd  of  assignment  now  under  considera- 
in  is  fraudulent  in  law  for  the  wuut  of  schedules  of  assets 
d  liabilities  is  without  authority  to  sustain  it,  except  the 
je  of  Burd  v.  Smith,  4  Dall.  76,  which,  it  has  already 
en  seen,  "is  of  little  value  as  a  precedent;"  and  authori- 
•B  are  numerous  which  assert  that  a  di^ed  of  assignment 

not  fraudulent  in  law  for  the  want  of  such  schedules. 
le  coort  below,  in  this  ease,  further  instructed  the  jury, 
ftt  the  deed  of  assignment  was  fraudulent  in  law  because 

the  want  of  a  schedule  thereto  annexed  of  the  preferred 
Hlitors,  and  because  of  the  preference  given  to  some 
jditors  by  said  deed.    The  only  way  by  which  a  preference 
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can  be  given  is  by  naming  the  preferred  creditors,  specify- 
ing the  amount  due  them,  and  directing  them  to  be  first 
paid,  or  by  referring  to  them  as  a  class  in  such  definite 
terms  as  clearly  to  indicate  to  the  assignees  who  are  to  be  so 
preferred.    Now,  if  this  deed  of  assignment  does  indicate  in 
the  above  manner  who  are  preferred,  then  the  deed  itsdf  is 
a  sufficient  schedule  of  the  preferred  creditors,  and  no  other 
was  necessary.    If  the  deed  does  not  so  indicate  who  are 
the  preferred  creditors,  then  no  preference  is  given  bj  the 
deed,  and  it  must  be  considered  as  a  general  assignment 
for  the  benefit  of  all  the  creditor^,  pro  rata.    To  say  that 
this  deed  is  fraudulent  in  law  because  of  the  preference 
given,  and  because  there  is  no  list  of  the  preferred  creditors, 
is  equivalent  to  saying  that  the  deed  is  fraudulent  in  law 
because  it  prefers  creditors,  and  because  it  does  not  prefer 
them;  two  propositions  which  can  not  very  well  be  predi- 
cated of  the  same  instrument.    If  the  assignor,  in  describing 
his  preferred  creditors,  indicate  some  with  certainty,  and 
others  so  indeiinitely  that  they  could  not  come  in  under  the 
deed  as  preferred  creditors,  because  of  this  uncertainty,  it 
still  forms  no  valid  objection  to  the  deed;  for  where  rights 
are  multifarious,  the  uncertainty  of  one  man*s  right  can  not 
defeat  the  certain  right  of  another.     Now,  it  is  certain, 
without  any  annexed  schedule,  that  a  debit  of  nineteen 
thousand   and  ninety-four   dollars   and   twelve   cents  to 
Lewis  and.  Courtney,  one  thousand   seven   hundred  and 
forty-five  dollars  and  fifty  cents  to  Moodie  and  Simpson, 
four  hundred  and  sixty-two  dollars  and  thirty-three  cents 
to  A.  Laraux,  and  one  thousand  four  hundred  and  fift} 
dollars  to  Henry  O'Neil,  is  preferred;  and  if  this  deed 
of   assignment   is   in   other   respects   valid,  their  rights 
under   the  deed    can   not   be  defeated,    because  it  may 
be  uncertain  whether  the  simple  depositors  or  lenders  of 
money  without  interest  are  entitled  to  preference  or  not 

In  the  case  of  Da  Costa  v.  Guien,  7  Serg.  &  R  462,  the  assign- 
ment was  made  for  the  payment  (among  others)  of  all  ac- 
commodation notes  subscribe>i  or  indorsed  for  the  assignors, 
so  as  to  exonerate  the  makers  or  indorsers  of  said  notes 
from  their  liability  therefor.    It  was  held,  that  a  bill  drawn 
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on  the  assignees  for  their  accommodation,  in  favor  of  and 
indorsed  by  the  drawer,  and  accepted  and  negotiated  by 
the  assignees,  was  within  the  preference  given  by  the  clanse. 
This  clanse,  thns  held  good  in  the  above  cause,  is  quite  as 
indefinite  as  any  clause  in  the  deed  of  assignment  now  be- 
fore the  court.  A  preference  may  be  created  for  a  class  of 
debts  without  naming  the  holders  of  these  debts,  and  this 
preference  will  inure  to  the  benefit  of  all  who  hold  claims 
properly  belonging  to  the  preferred  class  of  debts;  and 
whether  the  debt  of  A.  B.  or  C.  D.  does  or  does  not  fall 
within  the  list  of  the  preference  class  seems  to  be  suscepti- 
ble of  proof  dehors  the  deed.  In  this  deed  of  assignment  there 
is  a  covenant  an  the  part  of  Smith  and  Biggs  for  the  mak- 
ing of  proper  schedules  in  ten  days,  and  annexing  them  to 
the  deed.  What  is  the  object  of  these  schedules?  The 
object  is:  1.  To  let  the  assignees  know  what  assets  have 
been  transferred  to  them^  and  o<n  whom;  2.  To  let  the  as- 
signees know  what  debts  they  have  to  pay,  and  to  whom; 
and  these  objects  are  just  as  well  effected  with  proper  sched- 
ules in  the  hands  of  the  assignees  unattached  to  the  deed, 
as  if  they  were  fastened  to  it  with  hooks  of  steel.  The  as- 
signees are  agents  and  trustees  of  the  creditors,  and  all 
books,  papers,  and  schedules  in  the  hands  of  said  assignees, 
whether  attached  or  unattached  to  the  deed,  are  open  to 
the  examination  or  inspection  of  any  creditor  who  may  wish 
to  examine  them;  and  it  can  not  well  be  perceived  how  a 
creditor  could  obtain  any  more  information  from  reading  a 
Bchednle  attached  to  the  deed,  than  from  reading  the  same 
schedule  unattached  to  the  deed.  In  this  case,  possession 
of  the  property  assigned  was  given  immediately,  and  all 
the  property  of  the  assignor  is  devoted  absolutely  to  the 
benefit  of  bis  creditors,  without  any  reservation  or  stipu- 
lations for  his  own  advantage. 

In  the  case  of  Orover  v.  Wakemauj  11  Wend.  200  [S.  0., 
25  Am.  Dee.  €24],  Mr.  Justice  Sutherland  decided,  that 
where  the  assignor  parts  with  all  control  of  the  property, 
and  devotes  it  absolutely  to  the  benefit  of  the  creditors 
without  any  reservation  or  stipulation  for  his  own  advan- 
tage, the  honesty  of  his  intention  is  so  apparent,  and  the 
yoL.i-« 
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advantage  to  the  creditors  so  direct  and  decisive,  that  they 
can  not  be  said  to  be  obstructed  or  delayed  in  their  reme- 
dies.   Outside  of  the  instructions  of  the  court  in  this  case, 
it  is  contended  by  the  counsel  of  the  appellee  that  this  deed 
IB  fraudulent  in  law  for  the  want  of  assent  on  the  part  of 
the  creditors,  or  at  least,  of  the  preferred  creditors.   It 
is  undoubtedly  the  law,  that  when  a  conveyance  is  made 
directly  to  creditors,  in  consideration  of  indebtedness,  their 
assent,  actual  or  to  be  presumed,  is  necessary.    The  point 
was  expressly  decided  in  the  case  of  Tompkins  v.  Whederj 
16  Pet.  106-119.    But  where  a  conveyance  is  to  a  trustee 
for  their  benefit,  their  assent,  where  there  is  nothing  fraud- 
ulent in  the  deed,  is  not  necessary,  as  appears  from  the 
following  cases:    NicoU  v.   Mumford,  4  Johns.  Ch.  523-529; 
Ounningham  V.    Freeborn,   11  Wend.    241,  249;  Hcdsey  d  d 
V.   Whitney  et  al.,   4   Mason,    207-214;  Houston  y.  NwUMd, 
7  Gill  and  J.  480,  492;  Bank  of  the   United  States  et  oL  y. 
Euthj  4  B.  Mon.  423-437.    In  MassachnsettB^  the  assent  of 
a  creditor,  to  render  an  assignment  valid  as  against  him,  is 
necessary,  as  appears  from  the  following  cases:   Bmssdl  v. 
Woodward,  10  Pick.  408;  Stevens  et  oL  y.  BeO,  6  Mass.  339, 
342;    Widgery  eA  al.    Y.  HaskeU,    5   Mass.    144,  154   [&  C, 
4   Am.   Dec.   41].     But   from   an   examination   of  these 
cases  in  Massachusetts,  it  will  be  found  that  the  decis- 
ions are  grounded  upon  the  difficulty  formerly  felt  re- 
specting the  power  of  the  courts  in  that  state  to  compel  the 
trustee  to  execute  the  trust ;  and  since  the  passage  of  the 
act  of  1836,  c.  238,  which  gives  the  creditors  a  remedj 
against  the  trustee,    the  assent  of  creditors  is  no  longer 
necessary,  even  in  Massachusetts,  as.  appears  from  the  de- 
cision of  the  court  in  the  case  of  Shattuck  y.  FreemMj  1 
Mete.  10.    The  court,  in  the  case  now  under  consideration, 
instructed  the  jury,  "that  if  the  jury  found  that  the  de- 
fendants, or  either  of  them,  had  fraudulently  disposed  of 
their  property  and  effects,  so  as  to  hinder,  delay,  or  defraud 
their  creditors,  at  the  time  of  the  commencement  of  this  suit, 
they  must  find  for  the  plaintiff."  This  position,  in  the  broad 
language  here  laid  down,  is  at  least  doubtful  authority 
in  the  present  case.   The  affidavit  asserts  that  Leitensdoifer 
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and  Hongbton  had  made  a  fraudulent  disposition  of  their 
property  and  effects,  so  as  to  defraud^  hinder,  and  delay 
their  creditors.  The  answer  denies  this  allegation,  and  it 
would  seem  to  be,  under  that  issue,  incumbent  upon  Webb 
to  prove  that  both  Leitensdorfer  and  Houghton  had  made 
this  fraudulent  disposition  of  property. 

If  the  aifidayit  in  this  case  had  said  that  Leitensdorfer 
and  Houghton  had  concealed  themselves,  or  absconded  or 
absented  themselves  from  their  usual  place  of  abode  in  this 
territory,  so  that  the  ordinary  process  of  law  could  not  be 
served  upon  them,  would  it  have  been  sufficient  to  sustain 
such  affidavit  to  prove  that  Leitensdorfer  alone  had  so  ab- 
sconded, while  Houghton  remained  at  Santa  Fe,  uncon- 
cealed, and  at  his  usual  place  of  residence? 

The  proof  in  such  a  case  would  not  sustain  the  allegation 
set  out  in  the  affidavit  That  one  partner  should  be  held 
liable  for  the  fraud  of  another,  unless  he  was  privy  to  it  or 
connived  at  it,  or  by  his  affirmance  made  it  his  own,  is  a 
doctrine  not  founded  in  reason,  justice,  or  law.  The  fraud  of 
one  partner,  which  entitles  a  creditor  to  his  attachment,  is 
no  more  the  fraud  of  another  partner  than  the  larceny  or 
murder  of  one  partner  is  the  larceny  or  murder  of  the  firm. 
If  the  civil  law  is  to  be  applied  to  and  govern  this  case,  by 
the  civil  law  one  partner  is  not  liable  for  the  frauds  of  tho 
other.  By  that  law  injuries  arising  from  the  fault  of  any 
particular  partner  are  chargeable  entirely  to  him:  See  1 
Land  Laws  in  California,  Oregon,  Texas,  etc.,  207.  This 
position  is  fully  sustained  by  the  decision  of  the  court  in 
the  case  of  Fierce  v.  JacJcson,  6  Mass.  245,  in  which  they 
Bay  that  a  tort,  or  eVen  a  fraud,  committed  by  one  of  the 
partners,  will  not  bind  the  partnership,  if  it  be  not  in  a 
matter  of  contract,  and  there  be  no  participation  in  it.  The 
authority  of  this  case  is  fully  sustained  by  the  case  of 
Bhenoood  v.  Manoick,  6  Greenl.  295.  That  a  fraud  com- 
mitted by  one  partner  in  a  matter  of  contract,  or  in  the 
usual  course  of  business,  does  bind  the  firm,  is  too  well 
settled  to  need  the  citation  of  authorities  to  support  it. 
But  a  fraud  rendering  one  partner  liable  is  not  within 
the  mla      In   the  Matter  of  Peter  8.  Smithy   an  abscond^ 
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inff  debtor^  16  Johns.  102,  109;  the  court  says:  "We  have 
considered  an  attachment  under  the  act  for  relief  against 
absent  or  absconding  debtors,  as  analogous  to  an  execation; 
and  in  the  Matter  of  Chipnumf  14  Id.  217,  we  decided 
that  it  might  issue  where  one  or  several  partners  had  ab- 
sconded for  a  partnership  debt;  but  the  sheriff  can  take  the 
separate  property  only  of  the  absconding  debtor;  he  can 
not  seize  the  partnership  effects,  for  the  other  partner  has  a 
right  to  retain  and  dispose  of  them  for  the  payment  of  the 
partnership  debts.''  In  this  case  the  deed  is  under  seal, 
and  runs  in  the  name  of  Leitensdorfer  alone,  is  signed  by 
him  alone,  and  he  describes  himself  as  of  ttie  firm  of  K 
Leitensdorfer  &  Co. 

Now,  whether  an  acting  partner  has  authority  in  lav,  in 
the  absence  of  the  other  member  of  the  firm,  to  execute  a 
general  deed  of  assignment  of  all  the  partnership  personal 
property  to  trustees,  for  the  payment  of  the  debts  of  the 
Arm,  though  without  the  knowledge  or  consent  of  the  other 
partner,  is  a  question  upon  which  the  authorities  are  not 
uniform.  The  following  authorities  afiSrm  such  power:  3 
Kent  Com.  20-25;  3  Mo.  262;  Hodges  v.  HarriSy  6  Pick. 
361;  Gow.  on  Part.  196;  Anderson  and  WUkins  v.  Ibwpltiw 
et  oZ.,  1  Brock.  466;  Harrison  v.  Sterry,  5  Granch,  289,  300; 
MoOuMough  v.  SommerviUe,  8  Leigh,  416,  431;  Bobinmm  & 
Ob.  ▼.  Orowder,  Olough  &  Oo.y  4  McCord,  619,  637  [S.  C, 
17  Am.  Dec.  762];  Tfftite  v.  TJnitm  Inmrance  Cb.,  1  Not*  & 
McO.  667,  560  [S.  C,  9  Am.  Dec.  726];  Hennessy  v.  The 
Western  Ba/nJc,  6  Watts  &  S.  301,  311.  The  following  an- 
thorities  deny  such  power:  Dickinson  y,  Legare  d  d,  1 
Desan.  637,  640;  Pearpoini  and  Lord  v.  Graham^  4  Wash. 
a  0.  232;  Hughes  v.  EUisonj  6  Mo.  463,  466;  Drtike  v. 
Sogers  and  Shrewsfmrryj  6  Mo.  317,  320.  In  New  York  it 
is  held,  that  one  partner  may  assign  the  partnership  effects 
directly  to  creditors  in  discharge  of  their  debts,  bat  can 
not,  without  the  consent  of  the  other,  make  a  g^eral 
assignment  to  a  trustee  for  the  benefit  of  creditors  with 
preferences:  Havens  v.  Hussey^  6  Paige,  30;  HUc^usoA  d  d. 
v.  Bt  John  et  al.y  Hoffm.  612,  517.  The  weight  of  aathority 
seems  to  be  in  favor  of  the  existence  of  the  power,    ne 
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deed  of  assignment  in  this  case  is  under  seal:   See  Harrison 
V.  Jackaan,    7   T.  E.   207;    Clemmt  v.  Brushy    3  Johns.  Gas. 
180j  Van  Devsen  v.  Elum^  18  Pick.  229  [S.  0.,  reported  in 
29  Am.  Dec];  Ex'r  of  FiBher  v.  Eix^ra  of  Tucker^  1  McOord. 
Ch.  169,  171;  Fosy  v.  BuUUt,  1  Blaekf.  99j  Trimble  v.  Oooiw, 
2  Marsh.  (Ky.)  375  [S.  C,  12  Am.  Deo.  411];  Ommdm  & 
Oo.  Y.  CassUyj  6  B.  Mon.  74;  Blackburn  y.  McOaUisterj  Peck; 
371;  Nuimdy  y.  Dokertyy  1  Yerg.  263    MoNaughten  et  oL  \. 
Partridge  et  aL,   11  Ohio,    223;  Doe  on  dem.   y.  Tujpperj   4 
Smed.  &  M.  261.    But  the  aboye  general  principle,  that  a 
partner  can  not  enter  into  agreements  under  seal,  has  re- 
ceived this  important  qualification:  that  where  a  seal  is  not 
essential  to  the  nature  of  the  contract,  and  will  not  change 
or  vary  the  liability,  the  addition  of  a  seal  will  not  yitiate 
it;  and  that  where  an  act  is  done  which  one  partner  may  do 
without  deed,  it  is  not  less  effectual  if  done  by  deed.    This 
appears  to  be  settled  in  reference  to  agreements  that 
transfer  an  interest;  and  it  has  been  decided  in  cases 
of  sales   and   assignments,  where  the  property   may   be 
transferred  by  delivery,  such  a  transfer  so  consummated  by 
delivery  is  not  annulled  by  being  attested,  or  having  the 
trust  in  which  it  is  made  described  by  deed;  and  this  ap- 
plies to  a  general  assignment  for  the  benefit  of  creditors,  to 
a  mortgage  of  chattels,  and  to  an  assignment  of  a  chose  in 
action  by  one  partner  under  seal;  See  Anderson  and  WUkins 
v.  Tompkins  et  al.y   1  Brock.    456,   and  Bobinson  &  Co.  v. 
Orowder^    Clough    &    Co.y  ^  McOord,    519-637;    Deckard  ▼. 
OasSy  5  Watts,  22;  JSalsey  et  al.  v,   Whitney  et  aLj  4  Mason, 
207-231,-    Hennessy  y.    The    Western  BanJc,    6   Watts  &  S. 
301-^311;    EverU  y.  Strong,    5  HiU  (N.  Y.),  163;   Tapley  v. 
Butterfleldy  1  Mete.  515;  McOuUough  et  al.  y.  BommerviOe,  8 
Leigh,  416. 

Thus  far  this  case  has  been  viewed  through  the  lights 
thrown  upon  it  by  the  common  law.  This  case  of  attach- 
ment originated  under  a  statute  of  this  territory  fixing  a 
common  law  mode  of  procedure,  and  the  case  was  tried  by 
a  jury — a  thing  unknown  to  the  civil  law;  and  the  deed  of 
assignment  was  introduced  merely  as  1^  instrument  of  evl- 
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dence,  to  sustain  a  statutory  issue  of  fraudulent  intent  or 
not,  and  is  a  mere  instrument  of  evidence.  Its  admissi- 
bility as  evidence,  and  the  legal  effect  of  the  instrament 
upon  its  face  as  a  matter  of  evidence,  would  seem  to  be 
more  appropriately  determined  by  the  principles  and  rules 
of  the  common  law.  The  case  might  be  different  if  the 
suit  was  upon  the  deed,  or  the  rights  of  the  parties  under 
it  were  directly  in  issue;  then,  perhaps,  the  common  law 
rules  would  give  place  to  the  civil  law.  To  proceed  with  a 
case  according  to  common  law,  so  far  as  the  issues  are  cod- 
cerned,  and  the  tnal  of  these  issues  by  a  jury,  and  the  ex- 
amination of  witnesses  orally  at  the  bar,  and.  when  written 
evidence  happened  to  be  introduced,  to  drop  all  the  com- 
mon law  rules  of  procedure  and  commence  a  pilgrimage 
through  the  ancient  civil  law  for  our  guidance,  would  seem 
to  result  in  a  mongrel  mode  of  practice,  unfavorable  to  the 
administration  of  justice  either  upon  common  law  princi- 
ples or  civil  law  principles.  The  question  will  now  be  con- 
sidered whether,  even  by  the  civil  law,  this  deed  of  assipi 
ment  is  void  and  fraudulent  in  law.  At  the  time  this  deed 
was  made,  Leitensdorfer  was  the  absolute  owner  of  tiie 
property  assigned,  had  it  in  his  possession  and  under  his 
control.  It  was  not  pledged,  pawned,  or  mortgaged,  and 
no  creditor  had  obtained  any  lien  upon  it  by  attachment  or 
otherwise.  Under  such  circumstances,  it  was  not  oontrary 
to  the  civil  law  for  him  to  disx)Ose  of  it;  for  one  of  the  first 
and  plainest  principles  of  the  civil  law  is,  that  the  absolute 
ownership  of  property  confers  the  right  to  enjoy  and  dis- 
pose of  it  as  you  please:  See  Civil  Law  of  Spain  and  Mexico. 
J.  C.  Schmidt,  tit.  11,  art.  188,  p.  45.  By  the  civil  law. 
fraud  was  treated  as  a  crime,  and  was  never  to  be  pre- 
sumed  if  there  was  no  proof  of  it:  Domat,  vol.  1,  p.  511. 
The  rule  laid  down  by  the  civil  law  to  determine  what  was 
a  fraud  by  a  debtor  upon  his  creditors  is  this:  If  the  act  of 
the  debtor  diminished  the  estate  which  he  had  already  ac- 
quired, it  was  a  fraud  upon  the  creditors;  if  it  did  not  di- 
minish the  estate  already  acquired,  it  was  no  fraud  upwi 
the  creditors.  Domat,  in  speaking  of  the  Roman  law,  says, 
they  did  not  look  upon  anything  as  a  fraud  done  to  the 
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prejudice  of  creditors  except  what  was  a  dimination  of  the 
estate  which  the  debtor  had  already  acquired:  Domat,  vol. 
1,  p.  687.  How  this  deed^  which  assigns  all  the  debtor's 
property  to  the  payment  of  his  debts,  can  be  considered  as 
a  dimination  of  the  estate  of  the  debtor,  can  not  be  per- 
ceiyed,  unless  the  whole  of  anything  is  less  than  the  sum 
of  all  its  parts. 

The  doctrine  of  assignments  is  clearly  recognized  by 
Domat,  vol.  1,  p.  642.  He  says,  the  creditor  who  receives 
from  his  debtor  that  which  is  due  to  him  commits  no  frand, 
but  does  himself  jnstice  by  taking  care  of  his  own  interests, 
as  it  is  lawful  for  him  to  do;  and  although  his  debtor  be 
found  insolvent,  and  because  of  said  payment  there  does 
not  remain  enough  to  satisfy  the  other  creditors,  or  there 
remains  even  nothing  at  all  for  them,  he  is  not  bound  to 
restore  what  he  has  received  for  his  own  payment,  but  the 
other  creditors  ought  to  blame  themselves  for  not  having 
been  as  watchful  of  their  own  interests  as  he  has  been  of 
his,  who  has  got  payment.  Further,  says  Domat,  if,  ''after 
the  seizure  of  the  goods  of  a  debtor,  or  after  the  debtor  has 
assigned  over  his  goods  for  the  satisfaction  of  his  debts  to 
bis  creditors,  one  of  them  receives  payment  of  his  debt, 
either  out  of  the  stock  of  goods  that  have  been  seized,  or 
out  of  what  has  been  made  over  to  the  creditors,  he  shall 
be  obliged  to  share  with  the  other  creditors  what  he  has 
received,  because  in  that  case  he  takes  to  himself  what 
belongs  in  common  to  all  the  creditors.  But  this  is  not  to  be 
understood  of  what  one  who  has  seized  on  all  the  movables 
of  his  debtor  may  have  received  by  means  of  his  diligence 
before  the  other  creditors  have  entered  their  actions."  But 
it  may  be  contended,  that,  admitting  the  right  of  the  debtor 
to  pay  his  creditors  by  the  transfer  and  delivery  of  property, 
it  does  not  follow  that  he  could  so  pay  or  transfer  his 
property  to  an  attorney  or  trustee  of  his  creditors.  This 
point  seems  to  be  settled  by  the  civil  law^  which  says  a  con- 
tract may  be  for  the  benefit  of  a  third  person  not  party  to  it, 
whether  it  has  for  its  object  to  liberate  him  from  some  obli- 
gation or  to  acquire  some  right:  See  Civil  Law  of  Spain  and 
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Mexiooy  by  J.  C.  Schmidt,  art  .432,  p.  97.  Tbls  deed  is  for 
the  benefit  of  third  persons,  the  creditors  of  Leitensdorfer 
&  Co.,  and  haa  for  its  object  the  liberation  of  Leitensdorfer 
&  Go.  from  the  debts  as  far  as  the  property  assigned  will 
go,  and  also  has  for  its  object  the  acquisition,  apon  the  part 
of  the  creditors,  of  a  right  to  that  property  or  its  proceeds 
for  the  extinguishment  of  said  debts,  as  far  as  it  will  go. 
D<Mnat,  695,  when  speaking  of  the  several  sorts  of  aasigiL- 
ments,  says :  <^And  there  are  some  assignments  which  are 
made  for  a  valuable  consideration;  as  If  a  debtor  assigns  a 
debt  that  is  owing  to  him  for  the  payment  of  his  creditors, 
or  if  a  creditor  makes  over  to  a  third  person,  for  a  certain 
price,  a  debt  that  is  due  to  him.''  Now,  if  a  debtor  can 
assign  one  debt  owing  to  him  to  pay  one  creditor  he  owes, 
may  ht  not,  in  accordance  with  the  civil  law,  assign  all  the 
debts  owing  to  him,  and  all  his  property  to  pay  his  creditors, 
in  the  order  he  directs  them  to  be  paid?  The  distiactioD 
would  seem  to  be  a  distinction  without  a  difference.  If  a 
debtor,  in  accordance  with  the  doctrine  of  the  civil  law, 
could  pay  his  debt  or  a  part  of  it  by  giving  his  creditor  one 
sheep,  the  inference  is  legitimate  that  he  might  pay  his 
debts  as  far  as  he  could  by  the  transfer  of  hia  whole  flock 
to  his  creditors,  or  such  of  them  as  he  wished  to  privilege. 
This  deed  of  assignment,  under  the  civil  law,  may  be  re- 
garded as  a  pledge  on  the  part  of  Leitensdorfer  &  Ca  of 
all  their  property  and  effects  to  Smith  and  Biggs,  with  an- 
thority  to  sell  the  things  pledged  for  the  payment  of  debts, 
as  directed  in  the  said  deed  of  assignment,  which  is  evidence 
of  the  contract  between  the  pledgor  and  pledgees;  and 
Domat,  928,  says:  ''In  the  case  of  discomfiture  or  insol 
vency  the  creditor  who  is  in  possession  of  a  pledge,  which 
the  debtor  had  given  him  for  his  security,  ia  preferred  on 
that  pledge  before  the  other  creditors." 

It  is  an  admitted  principle  of  the  civil  law,  that  ''no  one 
has  the  right  of  his  own  authority  to  take  poBsession  of  the 
property  of  his  debtors  and  retain  it  as  a  pledge  without 
previous  order  from  the  judge,  unless  the  debt(^  has  given 
him  this  power:"  Fuero  Juzgo,  lib.  1,  tit  8,  b.  5;  Foero  Bea), 
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1.  2,  tit.  10,  b.  3;  PartidaB,  lib.  11,  tit.  IS,  p.  6.  The  oon- 
ree  of  this  propoeitiOD,  npoii  principle,  ought  to  be  troe, 
d  the  authority  would  then  Bay,  that  an;  oae  has  Ae 
llht,  of  bis  own  anthority,  to  take  poeaeBBion  of  the  prop- 
ty  of  his  debtor,  and  retain  it  as  a  pledge,  without  previosa 
der  from  the  judge,  if  the  debtor  baa  given  bim  this 
wer.  In  wonld  tbuB  seem,  by  the  tAvil  law,  that  tbie  deed 
assignment  is  neither  void  nor  frandnlent  in  law.  Had 
the  facte  coDoected  with  this  deed  of  asBignment,  tending 
show  either  a  f  raadQlent  or  boneBt  intent,  been  submitted 
the  jury  for  their  consideration,  their  verdict  would  have 
en  a  satisfactory  settlement  of  the  issoe  submittfl  to 
em.  Such  was  not  the  case,  however.  The  court  below, 
the  trial  of  this  case,  in  substance  told  the  jury  that  the 
ed  of  assigDoient  was  fraudulent  in  law,  and  proved  the 
lintiff'B  affidavit  to  be  true;  and  they  muBt  therefore  r«o- 
r  a  verdict  for  the  plaintiff.  We  think  the  court  below 
s  taken  for  frauds  in  law  circumstances  only  tending, 
ima  facie,  to  prove  fraud.  An  examination  of  the  very 
iny  cases  already  cited  in  the  progress  of  this  opinion 
ly  sustains  this  view.  The  defendants  asked  the  court  to 
itruct  the  jury,  that  "as  the  assignment  was  the  act  of 
itensdorfer  alone,  with  which  Houghton  had  nothing  to 
,  the  act  of  one  defendant  would  not  authorize  an  attach- 
'ut  against  two,  and  the  verdict  must  be  for  the  defend- 
ts."  This  instruction  was  rightly  refused  to  be  giv«i, 
on  the  ground  that  it  assumed  as  true  disputed  facts, 
)per  to  be  determined  by  the  jury  from  the  weight  of 
'  evidence. 

riie  defendants  also  asked  the  court  to  instruct  the  jury, 
lat  the  deed  of  aiSsignment  was  not  fraudulent  in  law; 
[i  that  unless  the  jury  find  from  the  evidence,  that  in  fact, 
the  time  of  the  commencement  of  this  suit,  the  plaintiff 
3  good  reason  to  believe  that  the  defendants  had  fraudu- 
illy  disposed  of  their  property  and  effects,  so  as  to  binder, 
lay,  or  defraud  tbeir  creditors,  they  must  find  for  the 
rpudants."  We  see  no  objection  to  this  instruction,  and 
nk  it  ought  to  have  been  given  to  the  jury. 
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Upon  the  other  points  of  this  case  I  fully  concur  in  the 
opinion  of  the  chief  justice;  but  because  of  the  abore  errors 
in  the  instructions  of  the  court,  and  because  of  the  refusal 
of  the  court  below  to  give  the  second  instruction  asked  for 
by  the  defendants,  I  think  such  error  supervened  as  entitled 
the  defendants  to  a  new  trial,  and  that  the  motion  for  a 
new  trial  should  hare  been  granted  in  the  court  below;  and 
because  it  was  not  granted,  this  case  ought  to  be  reversed, 
and  sent  back  to  the  court  below  for  further  proceedings 
herein. 
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OBQnBROB  >UT  PBUCBIBH  LJWS  TOB  CONQUEHED  TBBHITOB] 
or  Ihe  rights  of  war,  a  conquering  nation  baa  power,  wltboui 
BOt  ot  leeldBtloo.  to  obange  tbe  I*tb  ot  conquered  territory 
■crlbe  new  ones  for  lu  govenunenc  while  In  tbe  poBiassIon 

lUDITT     OF     "KlABBT      CODB"     ASD     ACTS     OT     1M7.— The     ajStl 

known  u  the  "Ketkmr  code,"  uid  the  ants  of  the  general 
New  Ueiloa  ot  the  Deoamber  Beaslan.  1S1T:  were  valid,  eioei 
tbe;  attempted  to  confer  political  rlghtn  upon  the  Inhtbllant 
Donstltutloa  of  the  United  Btaces,  the  uune  barlag  been  ei 
oompeeent  BaChOrlljr  b;  Tirtue  ot  (ba  rights  ot  war. 
IWB  MOT  ASBooiccD  BT  Tkiaii  OF  PHAC&— The  proTUonal 
ealabllibed  in  thli  territory  by  oillltkry  authority  was  not  « 
the  treaty  ot  Guadalupe  Hld^o,  but  remained  Id  operation 
ment  (U  facto  onUl  the  territorial  goTemment  waa  estabUa 
laws  continued  In  force  unlU  superaeded  by  tbe  laws  of  the 

EPLiTiH  ACT  or  Wit,  VAI.ID1TT  ov.— The  replerlb  act  of  IS17  waa 
competent  authority,  and  is  now  a  valid  law,  havlas  remali 
Qntn  July    11,    ini.    when  It    was    continued    by    the    terrlti 

omnT  VOT  Sdbjbot  of  Bbbob.  Wawi.~A  TOhmtary  sonmlt 
made  tbe  subjeot  ot  error. 

foaxaai  fob  DarBKDAHT  in  Biplitih  is  Fihil,  Wbbn.— A  ] 
tlie  defendant  in  replevin,  giving  him  tbe  value  ot  the  p 
dODUa  damacea  and  ooals,  after  reoltlng  B  sobmlnion  to  a  ] 
vpon  (ho  eald  plaintiff  falls  to  pros«OQ(«  bl*  MM  nilt  turtbe: 
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upon  the  jury  is  discharged,"  eta,  is  a  final  judgment,  and  not  a  nonsoit, 
and  is  the  subject  of  error. 

Nonsuit  not  Voluntabt,  Whbn.— Where  a  plalntift  is  compelled  to  ateadon 
his  case  by  an  adverse  decision  upon  a  vital  point  therein,  to  vhich  he 
excepts,  it  can  not,  it  seems,  be  deemed  a  voluntary  nonsuit  predsdiai 
an  appeaL 

Pabtt  on  Rioobo  not  Oompbtbnt  Witnxeb.— a  party  on  the  reoord, 
though  divested  of  all  int^erest,  Js  not  a  competent  wltneas. 

Pabtt  on  Rboobd^  Who  not  dbbmbd  to  bb.— Where  the  qnestiKm  •§  to 
whether  one  is  a  party  to  the  record  or  noi  depends  upon  a  futuie  eTeab 
he  should  not  be  deemed  so  to  be  until  the  future  event  happeas.  Hence, 
one  who  has  signed  a  replevin  bond  as  agent  for  the  plaintlfl,  and  sny 
become  liable  to  a  judgment  against  him,  should  not  be  deemed  a  pvd 
to  the  record  'until  that  event  occur& 

PBOor  ov  INTBBBBT  ow  WiTNBaB,  How  Masb— A  wltncss*  interest  noj  be 
shown  by  his  examination  on  his  voir  diret  or  by  evidence  aUmtdtt  bcl 
the  objeotinig  party  must  elect  between  these  methoda,  and  can  notremt 
to  both. 

Pabtt  Signing  RBFiiBviN  Bond  as  Agbnt  not  Oompbtbnt.— One  signing  i 
replevin  bond  as  the  plaintilTs  agent,  is  disqualifled  by  his  interest  trom 
being  a  witness  for  the  plalntiil,  though  he  denies  that  he  is  interested. 

DiBOBBTioN  RevibwaBub,  WHBN.<~The  discretion  of  a  court  must  he  eitt- 
cised  in  conformity  with  law  and  with  the  usages  of  courtSk  sod  If  not 
so  exercised,  is  reviewable  in  a  superior  court. 

Substituting  Nsw  Pabtt  on  Rbplbyin  Bond.— The  refusal  of  the  court  to 
permit  the  plaintlfl,  in  a  replevin  suit,  to  release  one  signing  as  bis  sgest 
on  the  replevin  bond,  for  the  purpose  of  making  him  a  wltnesE  bysnb- 
stituiing  another  person  on  the  bond  in  his  stead,  is  error.  Contra,  Dear- 
enport,  O.  J.,  dissenting. 

EsBOB  from  Santa  Fe  county.  The  oaae  is  folly  stated  in 
the  opinion  of  Watts,  J. 

Quin  and  Smith,  for  the  appellant, 
B.  H.  Tompkins,  for  the  appellee. 

By  Court,  Watts,  J.: 

This  was  an  action  of  replevin  brought  by  James  N. 
Ward  against  James  M.  Broad  well,  for  one  buggy  and  one 
set  of  harness  for  two  horses.  The  suit  was  instituted  on 
the  twentieth  day  of  June,  1853.  The  replevin  act  under 
which  this  suit  was  brought  was  passed  by  the  general 
assembly  of  the  territory  of  New  Mexico,  at  its  December 
session,  1847.  The  treaty  of  Guadalupe  EUdalgo  was  made 
on  the  second  day  of  February,  1848.    The  question  which 
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first  euggestB  itself  to  the  consideration  of  the  court  is  this: 
Was  the  replevin  act  under  which  this  suit  was  brought 
passed  by  that  general  assembly  after  the  treaty  of  peace 
and  before  the  passage  by  congress  of  the  organic  law, 
onder  which  a  territorial  goyernment  was  organized  here, 
a  valid  or  void  act? 

If  the  law  emanated  from  a  body  having  no  legislative 
power  or  legal  existence,  it  is  void,  and  no  rights  can  be 
asserted  under  it.  The  first  legislative  assembly  of  the 
Territory  of  New  Mexico  convened  under  the  organic 
law  of  the  ninth  of  September,  1850.  On  the  fourteenth 
day  of  July,  1851,  it  passed  an  act,  the  first  section  of  which 
reads  as  follows :  "That  all  laws  that  have  previously  been 
of  force  in  this  territory  that  are  not  repugnant  to  or  incon- 
sistent with  the  Constitution  of  the  United  States,  the 
organic  law  of  this  territory,  or  any  act  passed  at  the  pres- 
ent session  of  the  legislative  assembly,  shall  be  and  continue 
in  force,  excepting  in  Kearny's  code,  the  law  concerning 
registers  of  land:"  See  Laws  of  the  Territory,  sec.  1,  p.  176. 
If  the  replevin  act  ever  was  in  force,  that  act  continued 
it  in  existence. 

The  capacity,  then,  of  the  general  assembly  of  New 
Mexico  to  enact  at  its  December  session,  1847,  a  valid  law, 
is  now  the  point  for  consideration.  On  the  thirteenth  of 
May,  1846,  congress  acknowledged  the  existence  of  a  state 
of  war  between  the  United  States  and  the  republic  of 
Mexico,  and  provided  for  its  prosecution.  In  the  prosecu- 
tion of  that  war  General  Kearny  marched  with  forces  of  the 
United  States  against  the  department  of  New  Mexico,  and 
took  possession  of  it.  General  Kearny,  on  the  twenty- 
second  day  of  August,  1846,  issues  to  the  people  of  said 
department  a  proclamation,  in  which  he  says:  "As  by  the 
act  of  the  republic  of  Mexico,  a  state  of  war  exists  be- 
tween that  government  and  the  United  States;  and  as  the 
undersigned,  at  the  head  of  his  troops,  on  the  eighteenth 
instant,  took  possession  of  Santa  Fe,  the  capital  of  the  de- 
partment of  New  Mexico,  he  now  announces  his  intention 
to  hold  the  department,  with  its  original  boundaries  (on 
both*  Bides  of  the  Del  Norte),  as  a  part  of  the  United  States 
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and  under  the  name  of  the  territory  of  New  Mexico.''  On 
the  twenty-second  day  of  September,  1846,  General  Kearny 
enacted  an  organic  law  for  the  government  of  the  territory, 
and  a  system  of  laws  for  the  administration  of  public  jus- 
tice, and  the  protection  of  life,  liberty,  and  property  of  the 
people  of  New  Mexico,  known  generally  as  the  Kearny  code. 
A  copy  of  these  laws,  and  a  list  of  the  appointments  to  civil 
ofiQces  in  the  territory,  was  inclosed  to  the  adjutant-general 
on  the  twenty-second  of  September,  1846,  and  were  received 
at  the  war  department  on  the  twenty-third  of  November, 
1846.  Thus  the  supreme  authority  and  sovereignty  of  the 
republic  of  Mexico  ceased  to  exist  in  New  Mexico,  and  its 
assumption  and  exercise  upon  the  part  of  the  United  States 
as  the  conqueror  of  this  territory  began. 

Under  what  authority  did  this  state  of  things  take  plact. 
and  what  binding  effect  has  the  system  of  government  thus 
instituted?  This  was  a  conquered  territory,  and  in  the  ca»' 
of  the  Canal  Appraisers  v.  The  People^  17  Wend.  584,  it  was 
decided  that  there  is  no  doubt  of  the  power  of  the  sovereign 
to  change  the  laws  of  a  conquered  or  ceded  territory  by  a 
mere  declaration  of  his  will,  without  any  formal  act  of  leg- 
islation, unless  restrained  by  the  capitulation  or  treaty  of 
cession. 

No  formal  act  of  legislation  is  necessary  to  change  the 
law;  the  mere  will  of  the  conqueror  is  suflicient:  1  Kent, 
178  note  a.  This  principle  of  law  that  a  conqueror  has  the 
right  to  enact  laws  for  the  government  of  his  conquest, 
while  in  his  possession,  is  illustrated  and  explained  with  re- 
ference to  New  Mexico  in  the  message  of  the  president  of 
July  24,  1848,  Ex.  Doc.  No.  70,  as  follows:  **In  my  mes- 
sage of  December  22,  1846,  in  answer  to  a  resolution  of  the 
house  of  representatives  calling  for  information  in  'relation 
to  the  establishment  or  organization  of  civil  government  in 
any  portion  of  the  territory  of  Mexico  which  has  or  might 
be  taken  possession  of  by  the  army  or  navy  of  the  United 
States,'  I  communicated  the  orders-  which  had  been  given 
to  the  officers  of  our  army  and  navy,  and  stated  the  general 
authority  upon  which  temporary  military  governments  had 
been  established  over  the  conquered  portions  of  Mexico, 
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len  in  our  military  occnpatioD.  The  temporary  goTernmenta 
Qthorized  were  iostituted  by  virtue  of  the  rights  of  war. 
he  power  to  declare  war  against  a  foreign  country,  and 
>  prosecute  it  according  to  the  laws  of  war,  as  sanctioned 
Y  civiliEed  nations,  it  will  not  be  qaeetioned,  exists  under 
ar  constitution.  When  congress  has  declared  that  war 
(istB  with  a  foreign  nation,  the  laws  of  war  apply  to  our 
tuation,  and.it  becomes  the  duty  of  the  president^  as  the 
inatitutional  commander-in-chief  of  the  army  and  navy  of 
le  United  States,  to  prosecute  it.  In  ppoaeeuting  a  foreign 
ar  thus  duly  declared  by  congress,  we  hare  the  right,  'by 
inquest  and  military  occupation,'  to  acquire  poBsession  of 
le  territories  of  the  enemy,  and  during  the  war  to  exercise 
le  fullest  rights  of  sovereignty  over  it.  The  sovereign^  of 
le  enemy  in  such  cases  is  sifspeuded,  and  his  laws  can  no 
luger  be  rightfully  enforced  over  the  conquered  territory, 
r  be  obligatory  upon  the  inhabitants  who  remain  and  sub- 
lit  to  the  conqueror.  By  the  surrender  the  inhabitants 
ass  under  a  temporary  allegiance  to  the  conqueror,  and  are 
□uDd  by  such  laws,  and  such  only,  as  he  may  choose  to 
cognize  and  impose.  From  the  nature  of  the  case  no 
ther  could  be  obligatory  upon  them,  for  when  there  Is  no 
rotection  or  allegiance,  or  sovereignty,  there  can  be  no 
nim  of  obedience.  These  are  well-CBtablished  priuciplea 
I  the  laws  of  war  as  recognized  and  practiced  by  civilized 
ations,  and  they  have  been  sanctioned  by  the  highest 
ibunals  of  our  country.  The  orders  and  instructions 
sued  to  the  ofQcers  of  the  army  and  navy  applicable  to 
ich  portions  of  the  Uexican  territory  a&  had  been,  or 
light  be,  c<Kiguered  by  our  arms,  were  in  strict  conformity 
I  these  principles.  They  were,  indeed,  in  amelioration  of 
le  rigors  of  war  upon  which  we  might  have  iDsisted.  They 
ibstituted  for  the  harshness  of  military  rale  something  of 
le  mildness  of  civil  government,  and  were  not  only  the 
tercise  of  no  excess  of  power,  but  were  a  relaxation  in 
:vor  of  the  peaceful  inhabitants  of  the  conquered  territory 
bo  had  submitted  to  our  authority,  and  were  alike  politic 
id  humane." 
The  president  further  says  that  New  Mexico  and  Upper 
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Oalifomia  were  among  the  territories  conquered  and  ooei- 
pied  by  our  forces,  and  such  temporary  goyemm^nts  were 
established  over  them.  ''They  were  established  by  the  offi- 
cers of  our  army  and  navy  in  command,  in  pursuance  of  the 
orders  and  instructions  accompanying  my  message  to  the 
house  of  representatives,  December  22,  1846.  In  their 
form  and  detail,  as  first  established,  they  exceeded  in  some 
respects,  as  was  stated  in  that  message,  the  authority  that 
had  been  given,  and  instructions  for  the  correction  of  the 
error  were  issued  in  dispatches  from  the  war  and  navy  de- 
partments of  the  eleventh  of  January,  1847,  copies  of  which 
are  herewith  transmitted." 

It  is  now  necessary  to  direct  our  attention  to  the  dis- 
patches from  the  war  and  navy  departments  of  the  deventh 
of  January,  1847,  in  order  to  ascertain  in  what  respect  the 
government  of  New  Mexico,  as  established  by  Oeneral  Kear- 
ny, exceeded  the  authority  given,  and  what  "error**  said  dis- 
patches were  intended  to  "correct."  W.  L.  Marcy,  secre- 
tary of  war,  in  his  dispatch,  says:  "It  is  proper  to  remark 
that  the  provisions  of  the  laws  which  have  been  established 
for  the  government  of  the  territory' of  New  Mexico  go,  in 
some  few  respects,  beyond  the  line  designated  by  the  presi- 
dent, and  propose  to  confer  upon  the  people  of  that  terri- 
tory political  rights  under  the  constitution  of  the  United 
States.  Such  rights  can  only  be  acquired  by  the  action  of 
congress.  So  far  as  the  code  of  laws  established  in  New 
Mexico  by  your  authority  attempts  to  confer  such  rights,  it 
is  not  approved  by  the  president,  and  he  directs  me  to  in- 
struct you  not  to  carry  such  points  into  effect."  The  term 
political  rights,  in  its  most  extended  signification,  is  ^'the 
power  to  participate,  directly  or  indirectly,  in  the  estab- 
lishment or  management  of  government:"  See  Bouv.  Law 
Diet.,  vol.  2,  tit.  Rights,  p.  475,  But  the  secretary  of  war 
does  not  use  the  term  in  that  sense,  but  he  qualifies  its  sig- 
nification by  saying,  "political  rights  under  the  constitution 
of  the  United  States." 

It  is  now  necessary  to  examine  the  laws  which  have  been 
established  for  the  government  of  New  Mexico,  for  the  par- 
pose  of  seeing  what  "political  rights,  under  the  constitu^ 
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tion  of  the  United  States,"  had  been  conferred  on  the  peo- 
ple of  New  Mexico.  All  the  laws  thus  enacted  will  be 
foand  in  the  Kearny  code,  and  section  8,  of  article  3  of  the 
organic  law  of  New  Mexico,  established  by  General 
Kearny  September  22,  1846,  as  follows;  "All  free  male 
citizens  of  the  territory  of  New  Mexico  who  then  are,  and 
for  three  months  next  preceding  the  election  shall  have 
been,  residents  of  the  county  or  district  in  which  they  shall 
offCT  to  vote,  shall  be  entitled  to  vote  for  a  delegate  to  the 
congress  of  the  United  States  and  for  members  of  the 
general  assembly,  and  for  all  other  officers  elected  by  the 
people ''  (section  9).  "  The  first  election  for  a  delegate  to 
the  congress  of  the  United  States  and  for  members  of  the 
general  assembly  shall  be  on  the  first  Monday  in  August, 
A.  D.  1847,  and  the  governor,  by  proclamation,  shall  desig- 
nate as  many  places  in  each  county  as  may  be  necessary  for 
the  public  convenience,  at  which  the  electors  shall  vote.'' 
The  tenth  section  provides  that  the  general  assembly  shall 
convene  at  Santa  Fe  on  the  first  Monday  in  December, 
A.  D.  1847,  and  on  the  first  Monday  every  two  years  there- 
after, until  otherwise  provided  by  law,  etc. 

If  there  are  any  other  laws  which  were  then  in  existence, 
to  which  the  secretary  of  war  alluded,  which  conferred  upon 
the  people  of  this  territory  "  political  rights  under  the  con- 
stitution of  the  United  Staites,"  they  have  escaped  our  at- 
tention. If  we  be  right  in  this,  the  secretary  alluded  to  the 
authority  given  to  elect  a  delegate  to  congress  aB  the  only 
excess  of  authority  conferred  by  these  laws  "  beyond  the 
line  designated  by  the  president." 

This  point  is  presented  more  in  detail  in  instructions 
prepared  under  the  direction  of  the  president  by  the  sec- 
retary of  the  navy  in  his  dispatch  to  Commodore  Stockton, 
dated  January  11,  1847.  The  secretary  of  the  navy  says: 
"The  possession  of  portions  of  the  enemy's  territory  ac- 
quired by  justifiable  acts  of  war  gives  to  us  the  right  of 
government  during  the  continuance  of  our  possession,  and 
imposes  upon  us  a  duty  to  the  inhabitants  who  are  thus 
placed  under  our  dominion.  The  right  of  possession,  how- 
ever, is  temporary,  unless  made  absolute  by  subsequent 
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eyents.  If^  being  in  possession,  a  treaty  of  peace  is  made 
and  dnly  ratified  on  the  principle  of  vU  posmdetis;  that  ifl^ 
that  each  of  the  belligerent  parties  shall  enjoy  the  territory 
of  which  it  shall  be  in  possession  at  the  date  of  the  treaty; 
or  if  the  surrender  of  the  territory  is  not  stipulated  in  the 
treaty  so  ratified,  then  the  imperfect  title  so  acquired  by 
conquest  is  made  absolute,  and  the  inhabitants  of  the  terri- 
tory are  entitled  to  all  the  benefits  of  the  federal  constitn- 
tion  of  the  United  States  to  the  same  extent  as  the  citizena 
of  any  other  part  of  the  union.  The  course  of  our  gOTem- 
ment  in  regard  to  California,  or  other  portions  of  the  terri- 
tory of  Mexico,  now  or  hereafter  to  be  in  our  possession  by 
conquest,  depends  on  those  on  whom  the  constitution  im- 
poses the  duty  of  making  and  carrying  treaties  into  effect 
Pending  the  war  our  possession  gives  only  such  rights  as  the 
laws  of  nations  recognize,  and  the  government  is  militan, 
performing  such  civil  duties  as  are  necessary  to  the  fall  en- 
joyment of  the  advantages  resulting  from  the  conquest  and 
to  the  due  protection  of  the  rights  of  persons  and  of  property 
of  the  inhabitants.  No  political  rights  can  be  conferred 
on  the  inhabitants  thus  situated  emanating  from  the  constitu- 
tion of  the  United  States.  That  instrument  establishes  a 
form  of  government  for  those  who  are  in  our  limits  and 
owe  voluntary  allegiance  to  it.  Unless  incorporated  with  the 
assent  of  congress  by  ratified  treaty  or  by  legislative  act,  as 
in  the  case  of  Texas,  our  rights  in  our  enemy's  territory  in 
our  possession,  are  only  such  as  the  laws  of  war  confer, 
and  no  more  than  are  derived  from  the  same  authority. 
They  are,  therefore,  entitled  to  no  representation  in  the  con- 
gress of  the  United  States." 

Now,  as  it  was  the  object  of  the  dispatch  to  correct  the 
errors  which  had  been  committed  in  the  organization  of  ciTil 
government  here,  and  as  no  error  is  specified  or  pointed 
out  in  the  dispatch  but  that  of  giving  the  people  of  this  ter- 
ritory a  representation  in  the  congress  of  the  United  States, 
it  is  but  rational  to  conclude  that  none  other  existed  in  the 
laws  or  form  of  government  adopted  for  this  territory.  That 
the  error  allud(id  to  did  not  consist  in  permitting  the  people 
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to  elect  agents  to  assist  in  the  making  or  the  execution  of 
the  laws  for  the  government  of  the  people  is  evident  from 
the  following  paragraph  from  the  same  dispatch: 

"In  the  discharge  of  the  duty  of  government  in  the  con- 
quered territory  during  our  military  possession,  it  has  not 
been  deemed  improper  or  unwise  that  the  inhabitants 
should  be  permitted  to  participate  in  the  selection  of  agents 
to  make  or  execute  the  laws  to  be  enforced.  Such  a  privi- 
lege can  not  fail  to  produce  ameliorations  of  the  despotic 
character  of  martial  law,  and  constitute  checks,  voluntarily 
and  appropriately  submitted  to  by  oflScers  of  the^  United 
States,  all  whose  instructions  are  based  on  the  will  of  the 
governed.  I  have  regarded  your  messages  in  authorizing 
the  election  of  agents  charged  with  the  making  of  laws  or 
in  executing  them  as  founded  on  this  principle,  and,  so  far 
as  they  carry  out  the  right  of  temporary  government  under 
existing  rights  of  possession,  they  are  approved,  but  iro  offi- 
cers created  or  laws  or  regulations  made  to  protect  the 
rights  or  perform  the  duties  resulting  from  our  conquest, 
can  lawfully  continue  beyond  the  duration  of  the  state  of 
things  which  now  exist,  without  the  authority  of  future 
treaty  or  act  of  congress.^' 

Upon  the  subject  of  the  duration  of  such  temporary  gov- 
ernment, the  president,  in  his  message  of  July  24,  1848, 
says:  "On  the  conclusion  and  ratification  of  a  treaty  of 
peace  with  Mexico,  which  was  proclaimed  on  the  fourth  in- 
stant, these  temporary  governments  ceased  to  exist."  From 
this  view  of  the  subject  we  infer'  that  the  legislative  as- 
sembly which  convened  in  December,  1847,  was  a  lawful 
law-making  agent  of  the  military  commandant  of  this  terri- 
tory, and  that  the  acts  passed  by  ^aid  assembly  were  valid 
when  approved  by  said  military  commandant,  so  far  as  they 
did  not  confer  on  the  inhabitants  political  rights  emanating 
from  the  constitution  of  the  United  States.  That  the  laws 
passed  at  the  December  session,  1847,  of  the  general  as- 
sembly of  the  territory  of  New  Mexico,  were  approved  by 
the  commanding  general  of  this  territory  will  appear  by  the 
following  order: 
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[Special  Order  No.  5.] 

Headquabtebs  Ninth  Miutaby  Depabtkent,  ) 
Santa  Fb,  N.  M.,  February  6,  1848.     ) 

The  foregoing  legislative  enactments  of  the  territory  of 
New  Mexico  having  been  duly  reviewed  by  the  canunandiDg 
general  of  the  territory,  they  are  hereby  approved  and  will 
be  duly  observed.    By  order  of 

Brigadier-General  Stkbldtq  Fbigel 

W.  B.  Peinob,  a.  D.  0.  &  Adj. -Gen. 

The  Kearny  code  and  the  acts  of  the  December  session, 
1847,  o|  the  general  assembly  of  the  territory  of  New  Mexico 
were  valid  with  the  restriction  above  alluded  to  with  re- 
gard to  political  rights  under  the  constitution  of  the  United 
States. 

But  it  is  suggested,  that  aq  the  temporary  government 
established  here  ceased  to  exist  on  the  conclusion  and  ex- 
change of  ratifications  of  a  treaty  of  peace  with  Mexico,  tbe 
laws  passed  by  said  temporary  civil  government  ceased  to 
exist  also,  unless  perpetuated  by  the  treaty  itself.  There 
is  nothing  in  the  treaty  upon  this  subject,  except  what  is 
contained  in  the  first  paragraph  of  the  ninth  article,  which 
is  as  follows:  "The  Mexicans  who,  in  the  territories  afore- 
said, shall  not  preserve  the  character  of  citizens  of  the  Mex- 
ican republic,  conformably  with  what  is  stipulated  in  the 
preceding  article,  shall  be  incorporated  into  the  Union  of 
the  United  States  and. admitted  as  soon  as  possible,  accord- 
ing to  the  principles  of  the  federal  constitution,  to  the  o^ 
joyment  of  all  the  rights  of  citizens  of  the  United  States. 
In  the  mean  time  they  shall  be  maintained  and  protected  in 
the  enjoyment  of  their  liberty,  their  property,  and  the  civil 
rights  now  vested  in  them  according  to  the  Mexican  law& 
With  respect  to  political  rights,  their  condition  shall  be  on 
an  equality  with  that  of  the  inhabitants  of  the  other  terri- 
tories of  the  United  States,  and  at  least  equally  as  good  as 
that  of  the  inhabitants  of  Louisiana  and  the  Floridas,  when 
these  provinces,  by  transfer  from  the  French  republic  and 
crown  of  Spain,  became  territories  of  the  United  States." 

Now,  civil  rights  are  those  which  have  no  relation  to  the 
establishment,  management,  or  support  of  the  government 
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These  consist  in  the  power  of  enjoying  and  acquiring  prop- 
erty, of  exercising  tlie  paternal  and  marital  powers  and 
the  like:  See  Bouv.  Law  Diet,  vol.  2,  tit.  Bights,  p.  476. 
We  do  not  consider  that  the  treaty  in  fact  provided  any 
Bjstem  of  governmient  for  the  ceded  territory,  but  only  pro- 
vided that  civil  rights  that  had  been  legally  vested  by  the 
Mexican  laws  in  Mexican  citizens,  who  for  the  future  should 
be  American  citizens,  should  not  be  taken  away  from  them, 
and  such  would  have  been  the  law  if  nothing  had  been  said 
about  it  in  the  treaty.    During  the  war  the  temporary  civil 
government  established  here  was  a  government  de  fure. 
Under  the  laws  of  nations,  after  the  ratifl^eation  of  the 
treaty,  the  civil  government  went  on,  not  bb  a  government  de 
jure,  but  aB  a  government  de  facto  under  the  laws  of  nations, 
and  tacit  assent  at  least, of  the  congress  of  the  United  States 
and  the  people  of  this  territory.    The  treaty  of  peace,  by  the 
cession  of  New  Mexico  to  the  United  States,  changed  the 
jurisdiction  and  sovereignty  over  this  territory  from  the 
republio  of  Mexico  to  the  United  States.  ^  But  it  had  no 
effect,  nor  was  it  intended  to  have  any  effect,  upon  the  sys- 
tem of  government  prevailing  or  laws  in  force  at  the  time 
of  the  cession.    It  has  been  well  settled  by  the  authority  of 
adjudged  cases  that  the  laws,  usages,  and  municipal  regula- 
tions in  force  at  the  time  of  the  conquest  or  cession  remain 
in  force  until  changed  by  the  new  sovereign:  Calv.  Ous.  7, 
60,  17;  Oampbdl  v.  SaU,  1  Cowp.  209;  9  Pet  711,  734,  748^ 
749;  Stroiher  v.  LucaSj  12  Id.  410. 

The  situation  of  California  and  New  Mexico  were  identi- 
cal, so  far  as  these  temporary  governments  were  concerned, 
and  the  intervention  of  some  time  between  the  conclusion 
of  peace  and  the  extension  of  the  laws  of  the  United  States 
over  them.  Now,  if  congress  alone  had  authority  to  legislate 
for  California  and  New  Mexico,  and  for  some  time  did  not 
do  so,  until  congress  did  legislate,  the  government  and  laws 
existing  at  the  date  of  the  treaty,  would  still  exist  and  con- 
tinue until  changed  by  the  new  sovereign,  the  United  States. 
This  view  of  the  case  is  sustained  by  the  president  in  his 
message  of  twenty-first  of  January,  1850,  in  which  he  says: 
"On  coming  into  ofSce,  I  found  the  military  commandants 
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of  the  department  of  California  exercising  the  functions  of 
civil  government  in  that  territory;  and,  left  as  I  was  to  act 
under  the  treaty  of  Guadalupe  Hidalgo,  without  the  aid  of 
any  legislative  provisions  establishing  a  government  in  that 
territory,  I  thought  it  best  not  to  disturb  that  arrangement 
made  under  my  predecessor  until  congress  should  take  some 
action  on  the  subject.  I,  therefore,  did  not  interfere  with 
the  powers  of  the  military  commandant,  who  continued  to 
act  as  civil  governor  as  before;  but  I  made  no  such  ap- 
pointment, conferred  no  authority,  and  have  allowed  no  in- 
creased compensation  to  the  commandant  for  his  services.^' 
The  same  thing  might  have  been  said  with  regard  to  New 
Mexico.  That  the  laws  in  force  at  the  time  of  the  treaty 
continued,  and  that  the  form  of  civil  government  in  CTBt- 
ence  continued  as  a  government,  is  admitted  and  defended 
by  Honorable  James  Buchanan  in  a  letter  from  the  depart- 
ment of  state,  dated  October  7,  1848,  addressed  to  William 
V.  Voorhees,  Esq.  Mr.  Buchanan,  after  expressing  the  deep 
regret  of  the  president  at  the  failure  of  congress  to  estab 
lish  a  territorial  government  for  California,  says:  'In  the 
mean  time  the  condition  of  the  people  of  California  is  anom- 
alous, and  will  require  on  their  part  the  exercise  of  great 
prudence  and  discretion.  By  the  conclusion  of  the  treaty 
of  peace,  the  military  government,  which  was  established 
over  them  under  the  laws  of  war,  as  recognized  by  the  prac- 
tice of  all  civilized  nations,  has  ceased  to  derive  its  ao- 
thority  from  this  source  of  power.  But  is  there  for  this 
reason  no  government  in  California?  Are  life,  liberty,  and 
property  under  the  protection  of  no  authorities?  This  wonld 
be  a  singular  phenomenon  in  the  face  of  the  world,  and 
especially  among  American  citizens^  distinguished  as  thej 

m 

are  above  all  other  people  for  their  law-abiding  character. 
Fortunately,  they  are  not  reduced  to  this  sad  condition. 
The  termination  of  the  war  left  an  existing  government— a 
government  de  facto — in  full  operation,  and  this  will  con- 
tinue with  the  presumed  consent  of  the  people  until  con- 
gress shall  provide  for  them  a  territorial  government  The 
great  law  of  necessity  justifies  this  conclusion.  The  consent 
of  the  people  is  irresistibly  inferred,  from  the  fact  that  no 
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civilized  people  could  possibly  desire  to  abrogate  an  existing 
government  when  the  alternatiye  presented  would  be  to 
place  themselves  in  a  state  of  anarchy,  beyond  the  protec- 
tion of  all  law,  anh  reduce  them  to  the  unhappy  necessity  of 
submitting  to  the  dominion  of  the  strongest.'' 

Similar  in  this  respect  was  New  Mexico  to  Oalifomia, 
and  the  above  views  are  equally  applicable  to  both.  The 
Hon.  John  M.  Clayton,  in  a  letter  from  the  departpient  of 
state,  dated  the  third  of  April,  1849,  addressed  to  (he 
Hon.  Thomas  Butler  King,  expressed  similar  views  to 
those  of  Mr.  Buchanan.  Mr.  Clayton  says  that  the  laws  of 
California  and  New  Mexico,  as  they  existed  at  the  conolu- 
lion  of  the  treaty  of  Guadalupe  Hidalgo,  regulating  the 
relations  of  the  inhabitants  with  each  other,  will  necessarily 
remain  in  force  in  those  territories;  their  relations  with 
their  former  government  have  been  dissolved,  and  new 
relations  created  between  them  and  the  government  of  the 
United  States;  but  the  existing  laws  regulating  the  relations 
of  the  people  with  each  other  will  continue  until  others 
lawfully  enacted  shall  supersede  them.  The  naval  and  mil- 
itary commanders  on  these  stations  will  be  fully  in9tructed 
to  co-operate  with  the  friends  of  order  and  good  government 
so  far  as  tUeir  co-operation  can  be  useful  and  proper.  It  is 
evident  that  General  Price  did  not  regard  the  dispatches  of 
January  11,  1847,  from  the  war  and  navy  departments,  as 
prohibiting  him  from  using  the  assistance  of  the  legislative 
assembly  in  the  making  of  the  laws,  or  he  would  not,  with 
these  dispatches  before  him,  have  approved  the  laws  passed 
by  the  general  assembly  of  the  territory  at  the  December 
session,  1847.  If  this  view  of  the  case  be  correct,  the 
replevin  act  of  December,  1847,  was  passed  by  a  lawful 
agent  of  the  commanding  general  of  the  territory,  and  was 
by  him  approved,  and  is,  therefore,  a  valid  law,  in  force  in 
this  territory  on  the  fourteenth  day  of  July,  1851,  and  by 
an  act  of  the  legislative  assembly  of  the  territory  of  New 
Mexico  of  that  date  continued  in  force. 

No  actual  possession  or  visible  exercise  of  sovereignty 
over  New  Mexico  was  ever  perfected  by  the  state  of  Texas, 
and  the  claim  in  dispute  between  hep  and  the  United  States 
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has  been  finally  settled,  leaving  the  United  States  her  lawi 
and  the  temporary  government  by  her  established,  in  im- 
disturbed  operation.  No  further  notice  need  be  taken  o( 
this  inchoate  claim  of  Texas^  which  has  been  satisfaetorU; 
extinguished.  We  will  now  proceed  to  consider  the  other 
points  in  this  case. 

The  third  section  of  the  acts  of  the  legislative  assembly  in 
regard  to  the  action  of  replevin  reads  as  follows:  "Before 
the  ^rit  of  replevin  be  issued,  the  plaintiff,  or  some  credible 
person  in  his  stead,  shall  file  in  the  olBce  of  the  clerk  ef  tke 
circuit  court  an  affidavit  alleging  that  the  plaintiff  is  law- 
fully entitled  to  the  possession  of  the  property  meatiMied 
in  the  declaration ;  that  the  same  was  wrongfully  taken  or 
wrongfully  detained  by  the  defendant,  and  that  the  rigU 
of  action  accrued  within  one  year:"  See  Laws  of  the  Terri- 
tory, sec.  3,  p.  413. 

George  Merritt,  as  agent  of  the  plaintiff  Ward,  filed  tbe 
affidavit  required  by  said  section.  Section  4  ol  the  same 
act  reads  as  follows:  '^The  plaintiff,  or  some  responsible 
person,  shall,  before  the  execution  of  the  writ,  enter  into 
bond,  with  sufficient  securities  to  the  officer  to  whom  tke ' 
writ  is  directed,  in  double  the  value  of  the  property,  con- 
ditioned for  the  prosecution  of  the  suit  with  ^ect  and 
without  delay;  make  return  of  the  property,  if  a  re- 
turn is  adjudged;  keep  harmless  the  officer  and  pay  all 
costs  that  may  accrue."  The  bond  required  by  this  section 
was  executed  by  George  Merritt,  as  agent  for  James  N. 
Ward  as  principal,  and  Ceran  St.  Varian  and  James  H. 
Qfuinnc  as  securities.  The  seventh  section  of  the  same  act 
reads  as  follows:  '^In  ease  the  plaintiff  fails  to  prosecute 
his  suit  with  effect  and  without  delay,  judgment  shall  be 
given  to  the  defendant  and  shall  be  entered  against  the 
plaintiff  and  his  securities  for  the  value  of  the  propertj 
taken,  and  double  damages  for  the  use  of  the  same  from 
the  time  of  delivery,  and  it  shall  be  in  the  option  of  the 
d(»f(»iidant  to  take  back  such  property  or  the  assessed  value 
thereof." 

The  defendant  Broad  well  pleaded  not  guilty  to  the  peti- 
tion and  the  cause  was  tried  by  a  jury  at  the  June  term, 
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1853,  of  the  district  court ;  and  in  conformity  with  the  sec- 
tion last  mentioned,  a  judgment  was  rendered  on  said  trial 
against  Merritt,  St.  Varian,  and  Quinne,  for  the  value  of  the 
property  and  damages  and  costs.  From  this  judgment  the 
plaintilf  Ward  takes  an  appeal  to  this  court.  The  recwd 
in  this  case,  after  noticing  the  appearance  of  the  parties,  im- 
paneling of  a  jury,  and  the  submission  of  the  issue  to  the 
jury,  reads  as  follows:  "Whereupon  the  said  plaintiff  fails  to 
prosecute  his  said  suit  further,  and  thereupon  the  jury  is 
discharged  from  further  consideration  in  the  premises; 
therefore  it  is  considered  by  the  court  that  the  said  de- 
fendant go  hence  without  day  and  recover  of  the  said 
plaintiff  George  W.  Merritt,  Ceran  St.  Varian,  and  James 
H.  Quinne,  his  securities,  his  damages  by  reason  of  the 
premises."  A  jury  was  then  called,  and  the  value  of  the 
property  assessed  at  one  hundred  and  twenty-five  dollars, 
the  damages  at  thirty  dollars,  and  a  judgment  rendered 
against  them  for  the  value  of  the  property,  damages,  and 
costs.  There  was  a  motion  made  and  overruled  to  set  a^ide 
the  nonsuit,  and  grant  a  new  trial,  for  the  alleged  reason 
that  the  court  erred  in  excluding  George  W.  Merritt  as  a 
witness  in  the  case.  The  circumstances  under  which  said 
witness  was  presented  to  the  court  and  excluded  from  giv- 
ing evidence,  are  contained  in  the  following  bill  of  excep- 
tions, to-wit:  "Be  it  remembered  that  on  the  trial  of  the 
above-entitled  cause,  the  plaintiff  offered  George  W.  Mer- 
ritt, principal  on  the  replevin  bond  as  agent  of  plaintiff,  as 
a  witness  in  this  case;  said  witness  was  sworn  on  his  voir 
dtrCy  and  stated  that  he  had  no  interest  in  the  event  of  said 
suit;  that  he  had  only  acted  as  agent  for  Ward  in  bringing 
the  suit  and  filing  the  bond;  and  that  witness  considered 
himself  indemnified  for  all  loss  he  might  sustain  in  the 
case.  Plaintiff  then  offered  to  substitute  another  person 
on  the  bond  in  place  of  said  Merritt,  but  the  court  refused 
to  permit  the  substitution  of  another  person  in  place  of 
said  Merritt,  and  refused  to  permit  said  Merritt  to  testify  in 
said  cause;  to  which  refusal  on  the  part  of  the  court  to  per- 
mit said  witness  to  testify,  the  plaintiff  by  his  counsel  ex- 
cepts,  and  files  herewith  his  bill  of  exceptions,  and  prays 
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that  it  may  be  signed,  sealed,  and  made  a  part  of  the  record 
in  this  case,  which  is  accordingly  done,*'  etc. 

The  appellant  in  this  case  insists  that  the  court  below 
erred  in  refusing  to  permit  Merritt  to  testify  for  the  plaint- 
iff, and  also  in  refusing  to  permit  the  plaintiff  to  substitute 
another  person  on  the' replevin  bond  in  the  place  of  Merritt. 
The  appellee  contends  that  the  judgment  in  this  case  is 
nothing  but  a  voluntary  nonsuit,  from  which  the  plaintiff 
below  could  not  appeal;  that  Merritt  waa  properly  excluded 
from  giving  evidence  in  the  cause,  for  the  reason  that  be 
was  a  party  to  the  suit,  and  had  a  direct  pecuniary  Interest 
in  the  result  of  the  suit  then  pending,'  and  that  the  question 
of  substitution  was  a  matter  of  discretion  with  the  court  be- 
low, not  properly  the  subject-matter  of  a  review  in  this 
court.  The  authorities  are  clear,  that  a  voluntary  nonsuit 
cannot  be  made  the  subject  of  error.  See  the  following 
cases:  GoUina  v,  Nichols  et  al,,  2  M.  E.  132;  JTnion  Bank  t. 
Oirr,  2  Humph.  345-346;  Worke  v.  Byers,  3  Hawks,  228.  A 
judgment  of  nonsuit  is  based  upon  the  presumption  that  the 
party  is  called,  does  not  answer,  and  elects  to  go  out  of 
court  with  a  judgment  for  costs  against  him,  leaving  the 
merits  of  the  controversy  open  for  investigation  in  a  subsi'^ 
quent  suit.  The  parties  in  this  case  have  chosen  to  call 
this  judgment  in  the  case  now  under  consideration  a  non- 
suit. 

But  the  court  has  arrived  at  a  different  conclusion.  Tie 
judgment  in  this  case  in  the  court  below  is  a  final  judgment 
against  the  plaintiff,  and  in  favor  of  the  defendant,  for 
want  of  prosecution  of  the  case  with  effect  upon  the  part  of 
the  plaintiff.  It  gave  to  the  defendant  all  he  could  ask:  the 
value  of  the  property  replevied  by  the  plaintiff,  and  double 
damages  and  costs.  We  do  not  perceive  what  additional 
elements  of  finality  could  be  added  to  this  judgment  If 
this  were  not  the  correct  view  of  the  legal  effect  of  the  jodg 
ment  in  this  case,  still  we  are  not  prepared  to  admit,  eren 
if  the  judgment  in  this  case  could  be  considered  a  nonsuit, 
that  it  was  voluntary  on  the  part  of  the  plaintiff  below. 
Where  a  party  has  been  compelled  to  abandon  his  case  in 
consequence  of  an  adverse  decision  of  the  court,  to  which 
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be  excepts,  upon  a  vital  point  in  his  cause,  we  are  by  no 
means  prepared  to  concede  that  his  action  was  voluntary. 
The  plaintiff  below  was  not  then  precluded  from  appealing 
his  cause  to  this  court  for  review. 

It  is  contended  by  the  appellee,  that  Merritt,  the  witness 
offered  to  be  examined,  was  a  party  to  the  record,  and  from 
that  fact  alone,  aside  from  the  question  of  interest,  was  in- 
competent as  a  witness.  This  question  was  before  this 
court  at  &e  January  term,  1852,  in  the  case  of  IHno  v.  Beck-^ 
fcith,  antCy  and  it  was  then  decided,  in  accordance  with  the 
authorities  there  cited,  that  "a  party  on  the  record,  although 
divested  of  all  interest  in  the  event  of  the  suit,  is  not  a  com- 
petent witness  in  the  cause." 

But  in  the  case  now  before  the  court,  we  do  not  consider 
the  witness  Merritt,  at  the  time  he  was  offered  as  a  witness, 
to  have  been  a  party  to  the  suit  on  the  record.  The  case 
stood  on  record  as  Ward  v.  BroddweUy  and  the  mere  cir- 
cumstance that  Ward,  by  failing  to  prosecute  his  suit  with 
effect,  might  place  the  witness  Merritt  in  a  position  which 
would  authorize  the  court  below  to  render  a  judgment 
against  him,  if  that  act  could  be  enforced  by  the  court,  is 
not  alone  sufficient  evidence  that  he,  Merritt,  was  then  a 
party  to  the  record.  Where  the  fact  of  whether  a  party  be 
a  party  to  the  record  or  not  depends  upon  the  happening 
of  a  future  event  which  may  or  may  not  take  place,  such 
person  ought  not  to  be  regarded  as  a  party  to  the  record 
until  such  future  event  has  happened.  When  a  witness  is 
presented  in  court  for  examination  and  his  evidence  ob- 
jected to  on  the  ground  of  interest,  there  are  two  methods 
by  which  it  may  be  proven:  1.  By  examining  said  wit- 
ness on  his  voir  dire.  2.  By  proving  his  interest  alitrnde. 
But  the  principle  of  law  is  well  established,  that  you  can 
not  resort  to  both  of  these  modes  at  the  same  time.  In 
support  of  this  position,  see  the  following  oases:  Mifflin  v. 
Bingham^  1  Dall.  272;  MaUet  v.  MaUety  1  Boot,  501;  McAU 
lister  V.  WiUiamSy  1  Overt  107,  119;  Bridge  v.  WeUingtan, 
1  Mass.  219;  Chance  v.  Hine^  6  Conn.  231.  In  the  case  of 
Dorr  V.  Osgood,  2  Tyler,  28,  it  was  decided  by  the  court  that 
if  a  witness  is  put  on  his  voir  dire,  as  to  his  interest,  and 
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purges  himself,  evidence  to  show  his  interest  aliunde  is  not 
admissible  either  at  that  trial  or  on  a  motion  for  a  new  trial. 
The  objecting  party  having  made  his  election  of  proof,  $M\ 
not  afterward  use  another  mode.  The  same  principle  was 
decided  in  the  case  of  Bubee  v.  SaU,  3  Ohio,  449.  In  the 
case  now  before  us,  the  party  objecting  to  the  competency 
of  Merritt  as  a  witness  upon  the  ground  of  interest  in  the 
event  of  the  suit,  elected  to  examine  him  respecting  that 
interest  on  his  voir  dire.  On  such  examination,  Merritt 
stated  that  he  had  no  interest  in  the  event  of  said  suit;  that 
he  had  only  acted  as  the  agent  of  Ward  in  bringing  the  tnit 
and  filing  the  bond,  and  that  witness  considered  himself  in- 
demniiied  for  all  loss  he  might  sustain  in  the  case. 

Notwithstanding  the  witness  considered  himself  uninter- 
ested in  the  suit,  we  think  the  court  below  was  right  in 
coming  to  the  conclusion,  from  the  facts  stated  by  witness^ 
that  he  was  in  fact  interested  in  the  event  of  the  suit  in  such 
a  manner  as  rendered  him  incompetent  to  testify  while  that 
interest  continued  to  exist.  We  look  upon  Merritt,  6t 
Varain,  and  Quinne,  as  all  sureties  for  Ward,  and  as  having 
by  the  replevin  bond  bound  themselves  that  Ward  should 
prosecute  his  suit  of  replevin  with  effect  and  without  delay, 
and  on  his  failure  to  do  so,  that  he,  Ward,  would  pay  the 
assessed  value  of  the  property,  double  damages,  and  costs 
to  the  defendant  Broadwell.  That  Merritt  had,  as  the  seco- 
rity  of  Ward  in  the  replevin  bond,  such  a  direct,  immediate, 
and  subsisting  pecuniary  interest  in  the  event  of  the  suit 
then  pending,  as  would  exclude  him  as  a  witness,  is  too 
clear  to  need  authority  or  argument  to  uiifold  it.  Many  au- 
thorities have  been  referred  to  in  the  argument  of  this  case 
by  the  appellant's  counsel  touching  the  disqualification  of 
a  witness,  upon  the  ground  of  interest  in  the  event  of  a 
suit^  and  of  the  duty  of  courts  to  permit  said  interest  to  be 
released. 

We  do  not  consider  it  worth  while  to  consider  that  fea- 
ture of  the  case,  for  the  reason  that  the  record  does  not  dis- 
close that  any  person  either  executed,  or  offered  to  execute, 
a  release  to  Merritt  of  his  interest  in  the  suit  The  bill  of 
exceptions  in  this  case  further  states  that  the  plaintiff  of- 
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fered  to  fiubstitiite  another  person  on  the  bond  in  place  ^f 
said  Merritt,  but  the  court  refiised  to  permit  the  substitu- 
tioii  of  another  person  in  the  place  of  said  Merritt  It  is 
iirgued  by  the  counsel  of  the  appellee  that  the  question  of 
substitution  was  one  addressed  to  the  discretion  of  the 
court  below,  and  is  not  receivable  in  this  court.  We  think 
differently.  The  discretion  of  a  court  must  always  be  ex- 
ercised in  conformity  with  law,  and  the  usages  of  courts, 
and  if  not  so  exercised,  is  susceptible  of  being  reviewed  in 
a  superior  tribunal  upon  the  question  of  such  substitution 
of  a  new  surety  in  lieu  of  the  one  offered  as  a  witness^  we 
are  not  without  the  light  of  adjudicated  cases  to  guide  us. 
PbilHps  on  Evidence,  vol.  1,  p.  89,  says:  ''A  surety  on  a 
replevin  bond  is  interested  in  procuring  a  verdict  for  the 
'  piaiHtiff,  m  the  same  manner  as  bail  are  interested  in  pro- 
curing a  verdict  for  the  defendant,  and  is  therefore  incom- 
petent; but  if  his  testimony  be  required,  the  courts  will 
permit  the  substitution  of  a  new  surety  in  lieu  of  the  wit- 
ness, in  order  that  the  latter  may  be  rendered  competent.'* 
The  same  principle  was  decided  in  the  case  of  Bailey  v. 
BaUey^  1  Bing.  92;  also,  8.  C,  7  Moore,  439. 

VV>  can  not  perceive  how  any  injury  would  result  to  the 
defendant  in  the  court  below  by  permitting  the  substitution 
to  be  made.  We  can  perceive  how  the  plaintiff  in  the  court 
below  might  lose  a  just  and  meritorious  cause  upon  the 
refusal  of  the  court  to  permit  the  substitution  of  a  new 
surety  in  lieu  of  the  witness  offered.  In  the  refusal  of  the 
court  below  to  permit  the  plaintiff  to  strike  out  the  name  of 
Merritt  and  substitute  a  new  surety  in  his  place,  we  think 
the  court  erred,  and  the  judgment  must  be  reversed. 

Dbavenpobt,  0.  J.,  dissenting. 

This  is  an  action  of  replevin  instituted  by  the  appellant 
against  the  appellee  in  the  court  below  under  the  laws 
of  this  territory:  Tide  Laws  of  New  Mexico,  114.  The 
affidavit,  as  well  as  the  bond  required  by  the  provisions  of 
the  statute,  were  both  made  by  George  Merritt.  Upon  the 
trial  of  this  case  below,  said  Merritt  was  tendered  by  the 
plaintiff  as  a  witness,  and  objections  were  made  as  to  his 
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competency,  on  the  ground  of  his  signature  to  said  boni 
These  objections  were  sustained  by  the  court  The  plaint- 
iff proffered  then  to  relieve  said  Merritt  from  his  inoompe* 
tency  by  substituting  another  person  in  his  stead,  and  re- 
leasing him  from  said  bond.  To  this  release  and  sub- 
stitution objection  was  also  taken,  and  the  court  below 
sustained  the  same.  The  plaintiff  thereupon  suffered  a 
nonsuit,  whereupon  the  defendant  obtained  a  jadpiett 
against  the  plaintiff  and  obligors  to  said  bond  for  the  ralue 
of  said  property  taken,  and  double  damages  for  the  use  of 
the  same.  Afterwards  the  plaintiffs  entered  a  motion  to 
set  aside  the  nonsuit,  which  motion  being  overruled,  excep- 
tions were  taken,  and  the  case  brought  to  this  court  for  re- 
view. 

It  is  insisted  in  argument,  that  this  being  a  case  of 
voluntary  nonsuit,  no  appeal  will  lie.  I  do  not  conceiTe  it 
to  be  a  case  of  voluntary  nonsuit;  but  rather,  one  where 
the  plaintiff,  on  account  of  his  witness  being  ruled  to  be 
incompetent,  was  constrained  to  such  a  course,  considering 
it  then  as  being  one  of  rightful  appeal.  I  shall  proceed  to 
notice  only  such  grounds  of  error  as  those  upon  which  I 
differ  with  the  opinion  delivered.  Courts  should  ever  be 
guarded,  while  expounding  the  laws  of  one  country,  and  in 
too  readily  adopting  the  decisions  made  in  others  upon  a 
like  subject,  against  that  species  of  adjudication  which  mar 
impose  those  foreign  laws  upon  the  people  without  their 
legislative  sanction,  and  especially  in  the  United  States, 
where  each  state  has  its  separate  laws,  differing  one  from 
the  other  so  much  in  detail,  although  they  may  pertain  to 
the  same  subject-matter  of  legislation. 

To  exemplify  this,  I  will  only  instance  that  it  is  a  uni- 
versal rule  of  construction,  that  all  remedies  created  by 
statute  in  contravention  of  the  common  law  remedies  are  to 
be  construed^  strictly.  But  in  some  of  the  states  statutort 
remedies  are  created,  and  by  the  laws  of  those  very  states 
it  is  expressly  enacted  that  they  shall  be  construed  liberailj. 
In  those  states  where  these  remedial  statutes  exist,  then, 
these  statutory  remedies  are  construed  with  reference  to 
them.    But  whw  such  remedial  statutes  do  not  exist^  then  the 
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common  law  rule  of  strict  construction  prevails,  and  proba- 
bly in  almost  every  decision  where  there  is  a  departure  from 
the  common  law  rule,  it  will  be  found  that  such  departure 
is  founded  on  some  particular  enactment  which  authorizes 
it.  Is  there  any  statute  in  this  territory  which  authorizes 
the  court  to  depart  from  the  common  law  rule  of  construing 
all  statutory  remedies  in  contravention  of  common  law  reme- 
dies strictly?  I  know  of  none.  Then,  testing  this  case  by 
this  rule,  I  shall  proceed  to  point  the  difference  which  ex- 
ists between  the  majority  of  the  court  and  myself  in  refer- 
ence to  the  power  of  the  court  to  release  said  Merritt  from 
his  bond  in  this  case,  and  substitute  another  person  in  his 
stead,  in  order  to  render  him  a  competent  witness.  The 
fourth  section  of  the  replevin  act  is  as  follows:  "The 
plaintiff,  or  some  responsible  person,  shall,  before  the  exe- 
cution, enter  into  bond  with  sufficient  securities,  to  the  offi- 
cer to  whom  the  writ  is  directed,  in  double  the  value  of  the 
property,  conditioned  for  the  prosecution  of  the  suit  with 
effect,  and  without  delay;  make  return  of  the  property,  if 
return  is  adjudged;  keep  harmless  the  officer,  and  pay  all 
costs  that  may  accrue." 

Now  this  section  clearly  points  out  and  makes  it  a  prece- 
dent step  in  this  statutory  form  of  action,  that  before  the 
writ  shall  ,be  served,  or,  in  other  words,  before  the  defend- 
ant's possessioju'  to  the  property  can  be  disturbed,  the 
plaintiff,  or  some  responsible  person,  shall  enter  into  bond, 
etc.:  Tide  I^aws  of  Territory,  413.  Either  the  plaintiff  or 
some  responsible  person  may  enj:er  into  such  bond  with 
sufficient  securities.  He  did  so.  Now  the  question  arises, 
what  relation  does  Merritt,  as  such  responsible  person, 
bear  toward  the  plaintiff  and  his  own  securities  for  the  pur- 
pose of  this  suit?  I  hold  that  both  Merritt  and  his  securi- 
ties are  the  securities  of  the  plaintiff,  and  upon  the  plaint- 
iff's failure  to  prosecute  his  suit,  that  judgment  may  be 
rendered  against  plaintiff  and  all  the  parties  on  the  replevin 
bond:  Tide  seventh  section  of  replevin  act,  Laws  of  the  Ter- 
ritory, 413.  But  as  between  Merritt,  as  the  responsible  per- 
son in  such  bond,  does  he  not  stand  in  reference  to  his 
securities  as  principal?    As  between  him  and  them,  does 
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he  not  stand  as  their  principal^  and  they  as  his  secnritieg? 
By  reference  to  the  attachment  act  of  the  territory,  Laws  of 
Territory,  p.  39,  setf.  4,  it  will  be  seen  that  the  bond  tliwe 
required  may  be  entered  into  by  the  plaintiff,  or  some  r^ 
sponsible  person  as  principal,  with  two  or  more  6ecuritie& 
etc.    I  refer  to  this  clause  in  the  attachment  law,  to  show 
that  there  the  responsible  person  is  expressly  termed  prin- 
cipal, and  that  the  mere  omission  of  tho  word  in  the  re- 
plevin act  does   not  make  the  responsible  person  in  a 
replevin  bond  less  a  principal  on  that  account.    What  is 
meant  by  the  term  responsible  person,  and  why  is  thia  term 
used  in  the  law?    It  is  evident  that  these  actions,  Mug 
extraordinary,  created  by  statute  in  contravention  of  the 
common  law  remedies,  and  when  the  property  of  the  d^ 
fendant  is  seized,  that  the  law  intended  that  when  any 
person  resorted  to  them,  the  defendants  should  have  some 
responsible  person  bound  for  all  the  damages  he  might  suf- 
fer from  the  wrongfully  suing  out  of  such  writs.    The  mere 
circumstance  of   the    bond    being    payable    to    the  officer 
amounts  to  nothing  as  a  conclusion  against  its  being  for  the 
benefit  and  protection  of  the  defendant,  as  the  twith  sec- 
tion of  said  act  shows  that  defendant  may  sue  upon  it:  Tide 
Laws  of  Territory,  414.     The  responsible  person  I  then 
deem  is  the  principal  in  the  bond,  and  those  who  signed  it 
with  him,  are,  quoad  said  bond,  his  sureties,  being  his  se- 
curities.   Now,  if  another  person  is  substituted  in  place  of 
such  responsible  person,  are  not  his  securities  released,  and 
does  not  the  bond  wholly  fail?    Such  seems,  to  my  mini 
the  inevitable  result,  as  the  statute  requires  such  respon- 
sible i)crson  shall  enter  into  bond  with  sureties.    These 
securities  can,  if  that  responsible  person  is  released  and 
another  substituted,  avail  themselves  of  the  plea  that  they 
never  bound  themselves  for  securities  of  such  substituted 
persons.    If  this  be  so,  I  can  not  perceive  how  it  can  be 
considered  error  for  the  court  below  to  refuse  such  release 
and  substitution.    If  such  substitution  would  amount  to  a 
release  of  the  securities,  would  not  that  annul  the  bond? 

Whether  the  plaintiff  would  have  the  right  to  substitnte 
an  entirely  new  bond,  is  a  very  different  question,  which  is 
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not  raised  by  the  record  before  ns;  and  I  think  the  safer 
conrse  for  appellate  courts  is  to  confine  themselves  to  the 
decisions  of  only  such  questions  as  arise  upon  the  record. 
I  think  I  have  demonstrated  in  this  case  that  George  Mer- 
ritt,  quoad  the  bond,  can  only  be  regarded  as  a  principal, 
and  that  his  release,  and  the  substitution  of  another  person 
in  his  stead,  would  discharge  the  securities  to  said  bond. 
If  such  be  the  fact,  I  can  not  perceive  how  the  doctrine  of 
the  power  of  the  courts  to  release  securities  in  certain  cases, 
to  render  them  capable  of  testifying,  can  be  made  appli- 
cable to  a  principal  on  a  bond. 


DATID  WALDO,    JACOB  HALL,   Ain>  WILLIAM  Mo 

COY  V.  HUGH  M.  BECK  WITH. 

AlTZSklTIT  AlTD  BOITD  VOB    ATTACHMENT,    PlUNG   OV.— The   SffldSTlt  fOT  ftli  St- 

tftohment.  together  with  the  bond,  with  the  olerk*s  approvsl  indoned 
thereon,  must  be  Aled  before  laBuing  an  attachment,  or  the  writ  will  be 

TOld. 

Nmro  PBO  Tuma  Feliho  of  Papsb&— The  nunc  pro  tune  filing  of  papers,  and 
the  mime  pro  time  performance  of  other  acts  provided  for  by  ttatute, 
mnat  be  done  by  the  order  and  direction  of  the  court,  ai;id  its  record 
must  contain  the  order. 

Bnx*  ov  ExcsFTioKS  MUST  CoiTTAiv,  What.^-A  party  bringing  to  this  court 
a  bill  of  exceptions,  must  so  embody  his  facts  and  points  that  the  court 
may  clearly  know  what  It  is  called  upon  to  decide. 

Facts  iob  Basib  ov  Nvho  pbo  Tung  Obdsb,  How  Obtaikbd.— The  facts  upon 

which  to  base  an  order  for  an  act  to  be  done  nunc  pro  iune  should  be  as- 

oertained  from  the  records  of  the  court  and  from  its  immediate  officers, 

and  not  from  evidence  aliunde,  as  by  the  testimony  of  a  former  cleriL 

'     Contra,  Watts,  J. 

Piaa  ur  abatbmbht  or  Aonoir  Pending-  m  Anotheb  Coubt.— A  plea  in 
•batement,  that  a  suit  for  the  same  cause  is  pending  in  the  courts  of 
another  state,  must  show  that  the  same  party  is  plaintiff  In  both  suits; 
and  if  it  appear  that  the  present  defendant  is  plainttft  in  the  other  suit, 
the  plea  wUl  be  disallowed.  Great  strictness  as  to  such  a  plea  is  re- 
a:uired. 

DmaBMM  ov  Oabb  Bsquibed  of  Om  Kbkfznq  Oattlb  iob  Hibb.— Where 

»  party  sues  for  services  and  supplies  furnished  in  herding  and  feeding  a 

band  of  work  oxen,  and  it  appears  that  nearly  all  the  cattle  died  while 

In  his  charge,  he  is  not  bound  to  Show  that  he  exercised  extraordinary 

eare^  but  only  that  he  took  such  care  as  a  prudent  man  mindful  of  hit 

own  interests  would  take  of  his  own  property. 
Voi»  1—7 
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Ou>  BPASrisB  Jjkfr  OB*  PAazuBiB.— Tbe  olA  Spaoiidi  law  of  pastures  does  mh 
apply  to  one  who  undertakes  for  pay  to  keep  a  band  of  woridng  oxea 
during  the  winter. 

VSBDICT  AGAINST  Eyidbncb.— llie   oourt  wUl  not  disturb  a  verdict  merdy 

because  it  Is  againat  the  preponderance  of  eTtdence;  bvt  it  la  otbervhe 

where  there  Is  no  evidenoe  on  a  point  essential  to  the  support  of  tka 
verdict 

p]ux>F  OF  Joint  Liabllitt  unobb  Allbqation  of  Partnbbship.— In  u  m- 
tion  against  a  number  of  persons,  alleged  to  be  partners  under  t  psrttec- 
lar  firm  name,  to  recover  for  the  feeding  of  certain  cattle  tilegefl  to  te- 
long  to  them,  it  is  suffldent,  it  seems,  to  show  a  Joint  Interest  and  Jotet 
liability  without  proving  that  the  cattle  belonged  to  them  as  a  Ann. 

BDmob  as  Eyidbncb  of  PabtnBbship.— a  mere  rumor  of  the  existence  of  i 
partnership  under  a  particular  fixtti  name,  not  showing  whe  eempote  ti 
Is  not  evidence  of  its  existence  in  an  action  against  Ik 

VOLONTABT  Appbabanob  OF  A  Dbfbndant.— The  Voluntary  appesranoe  of 
the  defendant  in  a  suit  is  a  waiver  of  process  or  notice,  and  cores  iS 
irregularities  therein;  and  the  same  rule  obtains  where  an  attempt  ii 
made  to  gain  Jurisdietion  of  a  non-resident  by  attaahment. 

DBFBOTS    in    WBIT    NOT    NOTIOBO    ON    MOTION    TO   DISMISS— A  mOtiOB  tO  dl» 

miss  a  cause  reaches  only  substantial  defects  in  the  petition,  and  defectt 
la  the  writ  can  not  be  noticed  thereon*    P«*  Watts,  J. 

FELiMO,  What  is.— The  fiMBg  of  a  paper  is  its  aotnal  delivery  to  the  doK 
and  the  keeping  of  It  by  him  among  the  papers  Ib  the  csm^  sod  is  not 
the  indorsement  of  it  by  the  clerk.    Par  Watts,  J. 

BtLL  OF  EXCBPTIONS,    EnSBNCB    NOT    OONTAINBD   nr.^DepOSltlOttS  DOt  vde 

a  part  of  the  MU  <yt  exoepttons  can  act  be  ooosiaered  ob  i^petL  F» 
Watts,  J. 

AWE&JL  from  the  First  Judicial  District  Goiut  for  Sute 

f^e  county.    The  case  is  stated  in  the  opinions  of  Benedict 
and  Watts,  J  J. 

Theodore  D.  Wheaton,  for  the  appellantSi 
Ashurst  and  Smithy  for  the  appellee. 

By  Court,  Bbnbdicte,  J. : 

This  was  a  suit  against  the  appellants  as  non-residents. 
On  the  thirtieth  day  of  August,  1851,  Beckwith  filed  bis 
petition  in  the  olerk'S  office  of  the  district  court,  for  the 
county  of  Santa  Fe.  On  the  same  day  an  attachment  was 
issued  by  the  clerk,  to  John  Jones,  marshal,  which  was  re- 
turned by  him,  "levied  on  eight  mules,  one  wagon,  three 
Colt's  revolver  pistols,  one  ditto  riQe,  one  horse  pistol, 
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four  guns,  two  saddles  and  bridles,  six  sets  of  mule  barnesa^ 
and  one  Allen's  revolver  pistol." 

The  cause  was  continued  Irom  term  to  term  until  the 
June  term  of  1853.  At  this  term  it  appears  that  publica- 
tion to  the  defendants  of  notice  that  this  action  was  pend- 
ing against  them  had  been  duly  made.  The  record  shows 
that  at  this  term  the  defendants  moved  the  court  to  dismiss 
the  case  for  the  following  reasons,  vi?: 

L  There  is  no  writ 

2.  There  in  no  sufficient  writ 

3.  There  is  no  attachment  bond  filed  or  indorsed  as  re- 
quired by  law. 

i.  There  is  no  sufficient  bond. 

6.  There  is  no  affidavit  filed  on  which  to  base  said  suits, 
which  motion  was  by  the  court  overruled.  Afterwards,  on 
the  same  day,  the  plaintiff  filed  an  affidavit  and  bond,  each 
bearing  date  the  twenty-ninth  day  of  August,  1851.  On 
the  bond  was  the  following  indorsement:  "The  penalties 
and  securities  in  the  above  bond  are  approved  this  twenty- 
second  day  of  June,  1853,  as  of  August  twenty-ninth,  a.  p. 
1861.  B.  BC.  Tompkins,  aerk," 

The  defendants  filed  a  plea  in  abatement  of  the  cauae, 
averring  that  before  the  commencement  of  this  suit,,  to  wit, 
on  the  twentieth  day  of  June,  1851,  a  suit  was  commeneed 
and  pending  in  the  circuit  court  for  the  county  of  Jackson, 
in  the  sixth  judicial  circuit,  in  the  state  of  Missouri  (said 
circuit  court  having  full  power  and  jurisdiction  to  try  a»4 
determine  the  same),  in  which  the  same  identical  cause  <of 
action  in  plaintiff's  declaration  mentioned  is  in  disfkttte  and 
pending  between  the  same  parties  to  this  suit,  as  by  the 
records  and  proceedings  of  said  circuit  court  will  fully  a^^ 
pear. 

To  this  plea  the  piaintifF  demurred,  and  the  court  sqb- 
tained  the  demurrer.  The  defendants  then  filed  their  anr 
swer  to  the  plaintiff's  petition  in  the  form  of  general  issue 
in  assumpsit.  The  issue  being  formed,  a  jury  was  called 
and  the  parties  went  to  trial,  and  the  jury  found  a  verdict 
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for  the  plaintiff  in  the  sam  of  three  hundred  and  thirty 
dollars. 

The  defendants  then  moved  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  also  in  arrest  of  judgment,  both 
of  which  motions  were  overruled,  and  the  court  rendered 
judgment  for  the  plaintiff  for  the  amount  of  the  verdict  and 
his  costs,  and  that  the  property  levied  on  under  the  attach- 
ment be  sold  to  satisfy  the  same.  The  defendants  then 
filed  their  exceptions  to  the  opinions  of  the  court,  and 
prayed  and  took  their  appeal  to  this  court.  The  following 
are  the  errors  assigned: 

1.  The  court  erred  in  overruling  the  motion  to  dismisa 

2.  The  court  erred  in  admitting  the  testimony  of  Caleb 
Sherman,  and  the  approval  of  the  attachment  bond  and 
filing  of  the  original  papers  in  the  suit 

3.  The  court  erred  in  allowing  the  bond  and  affidavit  of 
the  plaintiff  below,  together  with  the  writ,  to  be  filed 
nunc  pro  tunc. 

4.  The  court  erred  in  sustaining  the  demurrer  to  the  plea 
in  abatement. 

6.  The  court  erred  in  overruling  the  motion  for  a  nevr 
trial. 

6.  The  court  erred  in  overruling  the  motion  in  arrest  of 
the  judgment. 

The  three  first  errors  assigned  will  be  considered  in  the 
same  connection.  The  law  which  authorizes  and  prescribes 
proceedings  by  attachment  against  the  property  of  a  debtor 
in  the  district  courts  of  this  territory  is  contained  among 
the  general  provisions  of  Kearny's  code^  which  have  been 
re^nacted  by  the  legislature  held  in  pursuance  of  the  or- 
ganic act  of  September,  1850. 

The  second  section  of  that  portion  of  the  code,  under  the 
head  of  attachments,  provides  that  a  creditor,  wishing  to 
flue  his  debtor  by  attachment,  may  place  in  the  clerk's  office 
of  the  circuit  (district)  court  of  any  county  of  this  territory 
a  petition,  or  other  lawful  statement  of  his  cause  of  action, 
and  shall  also  file  an  affidavit  and  bond;  and  thereupon  Bach 
creditor  may  sue  out  an  original  attachment  against  the 
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lands,  tenements,  goods,  moneys,  effects,  and  credits  of  the 
debtor  in  whosesoever  hands  they  may  be. 

The  fifth  section  is  as  follows:  "The  clerk  shall  jodge  of 
the  sufficiency  of  the  penalty  and  security  in  the  bond.  If 
they  be  approved,  he  shall  indorse  his  approval  thereon,  and 
the  same,  together  with  the  affidavit  and  petition  and  other 
lawful  statement  of  the  cause  of  action,  shall  be  filed  before 
an  attachment  shall  be  issued." 

We  need  no  precedents  to  enlighten  the  court  as  to  the 
meaning  of  these  sections.  They  are  clear  and  positive 
that  an  affidavit  and  bond  shall  be  made,  that  the  clerk 
shall  approve  the  bond,  that  he  shall  indorse  his  approval 
thereon,  and  that  these  and  the  petition,  or  other  lawful 
statement  of  the  cause  of  action,  shall  be  filed  before  an 
attachment  shall  be  issued.  Where  these  requirements  com- 
plied with?  If  so,  the  record  must  show  the  facts,  for 
beyond  this  the  court  will  not  look  for  evidence  in  the  pro- 
ceedings of  the  cause  below.  It  shows  the  petition  to  have 
been  duly  filed  August  80,  1851,  stating  the  cause  of  action 
to  be  that  the  defendants  were  indebted  to  the  plaintiff  in 
the  sum  of  seven  hundred  dollars,  on  account  of  forage, 
hay,  com,  and  fodder,  and  provender  furnished  the  cattle 
of  the  defendants,  etc.  Nearly  two  years  after  this,  at  the 
June  term,  1853,  as  shown  by  the  record,  the  bond  and  affi- 
davit were  filed,  and  the  approval  of  the  bond  then  made  and 
indorsed.  It  is  contended  that  the  court  caused  the  approval 
and  filing  to  be  done  at  the  June  term,  nunc  pro  ttmCy  in 
pursuance  of  the  provisions  of  section  34  of  an  "Act  regu- 
lating practice  in  the  district  and  supreme  courts  of  the 
territory  of  New  Mexico,  approved  July  2, 1851,"  and  which 
reads  as  follows: 

"It  shall  be  the  duty  of  the  clerk,  when  any  paper  is 
filed  in  his  office,  to  enter  immediately  on  the  back  thereof 
his  certificate  of  the  day  on  which  it  was  filed  in  the  words: 

Tiled  in  my  office  this day  of ,  18 — ,*  and  sign  his 

name  as  clerk  to  the  same.  But  in  case  he  should  at  any 
time  neglect  so  to  do,  it  may,  at  the  discretion  of  the  court, 
guided  by  the  justice  of  the  case,  be  entered  nuno  pro  tuno. 
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In  like  maimer  shall  all  other  matters  be  performed  nunc  fro 
tunc  when  the  ends  of  justice  shall  require  it." 

It  will  not,  we  think,  be  urged  that  the  acts  contemplated 
in  this  section  are  acts  which  may  simply  be  ^'allowed" 
and  "permitted"  to  be  done  by  the  clerk  or  other  officers 
of  the  court,  but  acts  to  be  done  by  the  order  and  direction 
of  the  court  itself,  and  when  done,  the  record  must  show 
and  contain  such  order.  Does  this  reciurd  in  this  caage 
show  any  such  order?  If  so,  it  is  found  in  one  of  the  bills 
of  exceptions  signed  by  the  judge,  though  not  sealed. 
These  are  the  words:  "Plaintiff  was  permitted  to  introduce 
the  testimony  of  Caleb  Sherman,  formerly  clerk  of  tlii» 
court,  for  the  purpose  of  showing  the  time  of  the  fihng  <rf 
the  papers  and  approval  of  the  bond  in  this  cause,  and  also 
the  fact  of  said  filing  and  approval  to  be  marked  and  in- 
dorsed upon  said  papers  and  bond  nune  pro  tuncJ^  The 
party  who  excepts  to  the  acts,  opinions,  or  ruling  of  the 
court  below,  and  presents  his  exceptions  to  this  court  for 
review  in  a  bill,  must  so  embody  his  facts  and  points  that 
this  court  can  clearly  know  what  it  is  called  upon  to  adjodi 
cate.  The  bill  above  referred  to  speaks  of  a  time  of  filing 
of  the  papers  and  approval  of  the  bond,  and  the  filing  and 
approval  to  be  marked  and  indorsed  upon  said  papers  and 
bond  n/unc  pro  tunc.  What  these  papers  were  is  not  speci 
fled,  and  the  court  will  not  attempt  to  specify  by  inference, 
against  the  plain  and  unqualified  showing  of  the  record^  as 
neither  the  bill  of  exceptions  nor  the  rec(H*d  fixes  upon  any 
other  time  at  which  the  bond  and  aflSdavit  were  filed,  other 
than  the  June  term,  IS58.  If  the  bond  and  affidavit,  before 
the  attachment  issued,  were  delivered  to  the  clerk,  and  bj 
him  received,  to  be  kept  on  file,  such  facts  are  not  dis- 
closed by  the  record.  From  this  it  follows  that  the  issning 
of  the  writ  of  attachment  was  without  authority,  and 
that  all  of  the  proceedings  under  it  were  null  and  void. 
It  appears  that  the  plaintiff  was  p^mitted  to  introduce 
Caleb  Sherman,  a  former  clerk,  to  prove  by  him  the  time 
of  the  actual  filing  of  the  papers  and  approval  of  the  bond, 
to  which  the  defendants  excepted. 

In  the  thirtv-fonrth  section  of  the  act  herein  cited,  we  do 
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not  suppose  that  the*  legislature  intended  to  confer  upon 
the  courts  an  unlimited  power  to  exert  their  discretion 
ntmc  pro  tunc.    The  rule  is  universal,  that  no  act  shall  be 
done  nunc  pro  tunc — as  now  for  then — which  shall  work  in- 
justice to  a  party  in  court.    If  the  practice  is  allowed  of 
permitting  a  party  to  introduce  witnesses  to  show  that  an 
act  by  the  court  should  be  done  nunc  pro  tunc,  it  must  also 
permit  the  adverse  party  to  introduce  counter-witnesses, 
and  herein  must  result  all  the  rules  applicable  to  testing 
the  credibility  of  oral  testimony,  such  as  impeachment, 
etc.   In  such  a  c(»iflict  we  are  of  the  opinion  there  would  be 
great  danger  of  violating  the  rule  above  stated,  and  that 
the  ends  of  justice,  instead  of  being  promoted,  might  be 
thwarted.    In  prescribing  to  the  courts  below  a  rule  of 
practice  by  which  to  obtain  the  facts  upon  which  to  exer- 
cise their  discretion  in  pursuance  of  section  34,  we  think 
they  should  be  confined  to  their  own  records  and  to  the 
officers  in  immediate  connection  with  the  courts.    In  the 
present  case  the  plaintiff  appeared  from  term  to  term  in  his 
case  for  nearly  two  years,  and  if  the  old  clerk  had  neglected 
to  perform  the  official  acts  absolutely  required  by  statute, 
the  plaintiff  had  abundant  opportunities  to  have  learned  the 
facts  and  applied  in  time  for  the  correction,  and  had  the 
ccM'rection  clearly  made  a  part  of  the  record  in  his  case. 

We  come  now  to  the  fourth  error  assigned.  We  see  no 
error  in  the  court  for  having  sustained  the  demurrer  to  the 
plea  in  abatement.  Much  strictness  is  demanded  by  courts 
in  pleas  of  this  sort.  The  plea  in  this  case  was  loosely 
drawn,  and  failed  to  aver  that  the  plaintiff  in  this  cause  was 
the  plaintiff  also  in  the  suit  pleaded.  Besides  this,  by  ref- 
erence to  the  record  to  which  the  plea  referred,  we  find 
that  the  suit  in  Missouri  was  by  the  defendants  in  this  cause 
against  Beckwith.  We  do  not  see  that  he  should  be  denied 
his  right  to  bring  a  cross  action  against  Waldo,  Hall,  and 
McCoy  if  he  should  choose  to  do  so. 

In  the  exceptions  to  the  opinion  of  the  court  overruling 
the  motion  for  a  new  trial,  it  seems  the  defendants  based 
their  motion  upon  these  grounds,  to  wit:  1.  The  jury 
found  against  the  law  and  the  evidence.    2.  The  court  gave 
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wrong  instructions  to  the  jury.  3.  The  court  refused  in- 
structions which  should  have  been  given. 

Plaintiff  introduced  witnesses  on  the  trial,  who  testified 
to  his  keeping,  during  the  winter  of  1850  and  1851,  between 
forty  and  fifty  head  of  oxen.  The  testimony  disclosed  no 
person  except  defendant  Hall,  as  having  exercised  the  con- 
trol over  the  cattle,  in  hiring  Beckwith  to  winter  them. 
One  witness,  Cummings,  stated  that  he  was  informed  by 
Hall,  one  of  the  defendants,  that  he  hired  Beckwith  to  win- 
ter his  cattle;  that  a  few  days  afterwards  he  called  at  plaint- 
iff's ranch,  as  he  had  cattle  of  his  own  feeding  there;  that  he 
saw  the  cattle  coming  from  water,  and  that  Beckwith  re- 
mained in  the  house  while  he  went  out  and  saw  said  cattle 
fed,  by  the  servants  of  Mr.  Beckwith,  with  corn  and  fodder; 
that  the  winter  was  very  hard  and  cold,  and  many  of  the 
cattle  died;  that  same  came  to  his  house,  about  twelve 
miles  from  Beckwith's;  he  fed  them  with  meal  but  thej 
died;  that  he  lost  one  or  two  of  his  cattle  that  year;  that 
the  cattle  were  in  a  very  poor  condition;  that  fodder  aad 
corn  were  very  high  that  year;  that  he  believed  it  was 
worth  some  ten  or  fifteen  dollars  a  month  to  feed  those  cat- 
tle that  year;  that  the  government  was  wintering  cattle  near 
plaintiff's,  and  offering  very  high  prices  for  corn  and  fod- 
der; and  at  the  time  he  saw  said  cattle  fed,  they  w^e  fed 
with  the  best  sort  of  corn  and  fodder,  cut  up  together  and 
excellently  cured;  that  of  the  two  cattle  kept  for  him  {the 
witness)  in  the  spring  of  the  year,  one  was  fat  enough  for 
beef,  and  the  other  in  good  order. 

Charles  Hughes,  another  witness,  among  other  things,  tes- 
tified that  in  the  winter  of  1850  and  1851,  he  was  lifing  on 
Beckwith's  ranch  as  a  hand;  that  forty-four  oxen  were  de- 
livered to  Beckwith  by  a  person  who  then  stated  that  they 
were  sent  there  by  defendant  Hall ;  that  they  were  delivered 
in  December  of  that  year ;  that  he  fed  them  well  with  com 
and  fodder  during  the  winter,  at  morning  and  night;  that 
they  were  in  very  bad  condition  when  they  arrived 
there,  and  that  they  all  died  by  the  month  of  May  except 
three;  that  they  died  on  an  average  of  about  three  a  week; 
that  it  was  worth  about  ten  or  eleven  dollars  a  head  to  take 
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care  of  them  during  the  whole  time  they  were  there;  that 
the  winter  was  very  hard,  and  there  was  much  snow  on  the 
ground.  In  cross-examination  he  stated  that  in  the  month 
of  February  there  were  but  twenty-five  of  said  cattle,  the 
rest  having  died;  in  the  month  of  March  there  were  only 
ten,  and  in  the  month  of  April  but  three;  that  Beckwith 
himself  had  fourteen  cattle  wintered  that  year  on  his  ranch, 
and  some  one  or  two  of  them  died. 

Preston  Beck  testified  that  he  knew  by  rumor  of  the  firm 
of  Waldo,  Hall  &  Co.,  but  no  further.  This  testimony  of 
Beck's  was  all  that  was  given  to  the  jury  to  prove  the  part- 
nership of  the  defendants,  the  joint  ownership  or  possession 
of  the  cattle,  or  any  joint  liability,  for  the  keeping  of  the 
same,  or  of  whom  the  firm  of  Waldo,  Hall  ft  Co.  waa  con- 
stituted. There  was  some  other  testimony,  but  enough  is 
here  copied  to  enable  us  to  see  the  bearing  and  correctness 
or  erroneousness  of  the  instructions  of  the  court  to  the 
jury,  and  of  the  overruling  of  the  motion  for  a  new  trial. 
The  petition  avers  the  joint  indebtedness  of  the  defendants, 
and  describes  them  as  trading  under  the  name  and  style  of 
Waldo,  Hall  &  Co. 

The  court  instructed  the  jury: 

1.  That  unless  the  plaintiff  proved  the  cattle  in  question 
were  the  cattle  of  David  Waldo,  Jacob  Hall,  and  William 
McCoy,  trading  under  the  name,  firm,  and  style  of  Waldo, 
Hall  &  Co.,  they  must  find  for  the  defendants. 

2.  The  plaintiff  in  this  suit  was  bound  to  take  as  much 
care  of  the  cattle  as  a  prudent  man,  mindful  of  his  own 
interests,  would  take  of  his  own.  If  such  care  was  not 
taken,  and  they  died  through  his  neglect,  he  would  not  be 
entitled  to  pay. 

The  court  refused  to  give  the  following  instructions,  to 
wit:  That  in  order  to  recover  in  this  action,  the  plaintiff 
must  show  extraordinary  care  and  diligence  in  feeding  and 
herding  of  said  cattle,  and  if  this  proof  has  not  been  made, 
tbey  must  find  for  the  defendants.  We  think  the  court  very 
properly  refused  this  instruction,  and  that  the  old  Spanish 
law  concerning  pastures,  as  contended  by  counsel,  does  not 
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apply  to  Urn  who  daring  the  winter  undertakes  to  keep  for 
pay  a  body  of  working  oxen. 

All  are  of  opinion  that  the  second  instraction  giyon  was 
substantially  correct.  The  evidence  disclosed  touching  the 
principle  embraced  in  this  instruction  is  by  no  means  of  a 
very  satisfactory  character.  Of  not  less  than  forty-four  head 
of  oxen  which  went  into  the  care  and  keeping  of  the  plaintiff 
in  December,  1850,  only  three  were  living  by  the  following 
May.  Bome  of  these  cattle  strayed  away  the  distance  of 
twelve  miles  to  Mr.  Cummings';  he  fed  them  with  meal, 
and  they  died.  No  witness  shows  that  Beckwitb  mani- 
fested any  concern  at  the  absence  of  the  cattle,  or  made 
any  efforts  to  restore  them  back  to  his  ranch.  Of  the  foar- 
teen  head  of  cattle  belonging  to  himself,  one  or  two  died 
during  the  winter.  The  government  at  that  time  was  herd- 
ing cattle  near  plaintiff's  ranch,  and  offering  very  high  prices 
for  com  and  fodder.  The  cause  of  the  loss  of  so  many  of 
Hall's  or  defendants'  cattle  is  not  sufficiently  accounted  for 
to  relieve  the  plaintiff  from  the  strong  probabilities  that  he 
was  guilty  of  gross  neglect  in  the  keeping,  feeding,  and 
securing  of  those  cattle.  But  this  is  a  matter  upon  which 
a  jury  has  passed  and  rendered  their  verdict,  and  this  coort 
will  not  disturb  the  verdict  of  the  jury  upon  the  ground  of 
a  preponderance  of  the  evidence  being  against  their  finding. 
We  do  not  think  that  the  first  instruction  was  wholly  co^ 
rect.  The  jury  was  told  that  unless  the  plaintiff  preyed 
that  tbe  cattle  in  question  were  the  cattle  of  the  three  de- 
fendants, trading  under  a  certain  name,  firm,  and  style^  thej 
must  find  for  the  defendants.  The  first  part  of  this  instmc- 
tion  was  equivalent  to  telling  the  jury  that  they  must  find 
tbe  actual  property  and  ownership  of  the  cattle  in  the  de- 
fendants. Any  degree  of  interest  by  which  they  could  have 
been  found  by  the  evidence  jointly  liable  for  the  keeping  of 
the  cattle,  if  kept  properly,  would  have  been  sufl^dent  upon 
which  to  have  based  a  verdict  against  the  defendants.  So 
a  joint  liability  had  been  proven  against  them  all.  We 
think  it  was  of  no  moment  to  find  that  the  cattle  were  con- 
nected with  and  a  part  of  the  trade  under  the  particular  and 
arbitrary  style  or  desoription  of  Waldo,  Hall  &  Co.    The 
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cattle  might  hare  been  wholly  without  the  compafly  trade, 
and  still  the  defendants  be  liable.    The  plaintiff,  in  his  pe* 
tition,  adds  the  fanciful  company  description,  it  is  trne; 
yet  if  a  joint  interest,  the  keeping  of  the  cattle,  and  a  joint 
liability    had  been  shown,  that  would  have  been  sufQeient 
upon  that  point.    So  far  from  showing  these  facts,  as  ap- 
pears from  the  bill  of  exceptions,  no  proof  was  presented  to 
the  jury  establishing  any  sort  of  a  partnership,  joint  interest, 
or  liability  of  the  defendants  in  the  cattle  or  their  keeping. 
In  this  particular,  thep,  the  verdict  of  the  jury  was  found, 
not  contrary  to  evidence  or  to  the  preponderance  of  evi- 
dence, but  absolutely  without  any  evidence  at  all.     Mr. 
Beck  testified  that  he  knew  by  rumor  of  the  firm,  of  Waldo, 
Hall  &  Co.,  but  no  further.    He  does  not  even  state  of 
what  persons  rumor  said  the  firm  was  composed  of.    The 
judgment  of  the  court  below  must  therefore  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  a  new  trial  granted. 
From  the  view  the  court  takes  of  the  attachment  proceed* 
ings  in  this  case,  as  shown  by  the  record,  they  must  be 
quashed.    The  question  arises,  then,  how  stands  this  cause 
in  court?    It  stands  as  if  the  plaintiff  had  filed  his  petition 
in  an  ordinary  mode  against  the  defendants;  and  they,  by 
their  voluntary  appearance,  had  waived  all  process,  and 
service  of  process,  and  all  irregularities,  and  answered  to 
the  merits  of  the  case.    The  books  are  full  ol  adjudged 
causes,  in  which  the  voluntary  appearance  of  the  defend- 
ants is  held  a  waiver  of  all  processes  of  notice,  and  cures 
all  irregularities.    The  same  rule  prevails  in  attachments 
as  in   other  cases.     In  Lincoln  v.  Tower^  2  McLean,  473, 
the  ooart  said:    "The  attachment  is  a  mode  by  which 
to  compel  the  appearance  of  the  defendants;  and  if  he  do 
not  appear,  and  contest  the  validity  of  the  claim,  there 
seems  to  be  no  reason  why  he  should  not  be  bound  in 
person  by  the  judgment."     So  in  3  Scammon,   60,  the 
court  says,  in  a  suit  by  attachment,  "that  appearance  is 
as  good  as  personal  service,"    In  this  case,  defendants  se- 
lected to  make  a  full  appearance,  and  after  having  pleaded 
to  the  merits,  and  contested  the  validity  to  the  plaintiff's 
claim,  they  must  abide  the  consequences  of  their  chc4cQ 
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and  acts.  We  deem  it  unnecessary  to  say  anything  rela 
tive  to  the  motion  in  arrest  of  judgment,  and  the  overrul- 
ing of  the  same  by  the  court,  as  they  must  be  fully  disposed 
of  on  the  other  points  presented. 

Judgment  reversed,  and  cause  renianded  to  the  Santa  Fe 
district  court  for  new  trial. 

Separate  opinion  by  Watts^  J.: 

Hugh  M.  Beckwith,  on  the  thirtieth  day  of  August,  1851, 
filed  his  petition  in  the  United  States  district  court  for  the 
first  judicial  district,  against  Waldo,  Hall  &  Co.,  and  caused 
a  writ  of  attachment  to  be  issued  and  be  levied  on  the 
property  of  the  defendants.  At  the  March  term,  1852,  of 
said  court  a  notice  of  the  pendency  of  the  suit  was  ordered 
to  be  published,  the  defendants  being  non-residents  of  the 
territory.  At  the  June  term,  1852,  of  said  court,  there  was 
a  motion  made  to  set  aside  the  publication  of  notice  and 
dismiss  the  cUse,  and  the  motion  was  overruled.  At  the 
September  term,  1852,  it  appearing  that  publication  had 
not  been  duly  made,  the  cause  was  continued  for  publica- 
tion. The  cause  was  continued  at  the  March  term,  185^ 
On  the  application  of  Beckwith,  the  plaintiff  in  the  court 
below,  proof  of  publication  as  to  i>endency  of  said  suit  was 
duly  made.  At  the  June  term  of  court,  1853,  the  defend- 
ants appeared  and  moved  to  dismiss  the  cause.  The  motion 
was  overruled.  The  defendants  then  demurred  to  the  peti- 
tion. The  demurrer  was  sustained  and  the  plaintiff  was 
permitted  to  amend  his  petition.  The  defendants  then  filed 
the  following  plea  in  abatement: 

^^Hugh  N.  Beckunth  v.  WaldOf  Hatt  A  Cb.y  attachment^  and 
the  said  defendants  come  and  defend  the  wrong  and  injuij 
when,  etc.,  and  pray  judgment  of  the  said  writ  and  declara- 
tion of  the  said  plaintiff,  because  they  say,  that  before  the 
commencement  of  this  suit,  to  wit,  on  the  thirteenth  day  of 
June,  A.  D.  1851,  a  suit  was  commenced  and  pending  in  the 
circuit  court  for  the  county  of  Jackson,  in  the  sixth  judicial 
circuit,  in  the  state  of  Missouri  (said  circuit  court  having 
full  power  and  jurisdiction  to  try  and  determine  the  same), 
in  which  the  same  identical  cause  of  action  in  plaintiff^a 
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declaration  mentioned  is  in  dispute  and  pending  between 
the  same  parties  to  this  suit,  as  by  the  records  and  proceed- 
ings of  said  circuit  court  will  fully  appear.  Wherefore,  by 
the  reason  of  the  pendency  of  said  suit  as  aforesaid,  the 
said  defendants  pray  judgment  of  the  writ  and  declaration, 
and  that  the  same  may  be  quashed." 

From  the  record  of  the  Jackson  circuit  court  accompany- 
ing the  plea  in  abatement,  it  appears  that  Waldo,  Hall  &  Go. 
had  instituted  a  suit  for  damages  against  Beckwith  upon  his 
non-compliance  with  a  special  contract  for  the  wintering 
and  taking  care  of  cattle,  and  Beckwith  was  defending  said 
action  by  setting  up  the  indebtedness  of  Waldo,  Hall  &  Co. 
to  him  for  the  keeping  of  said  cattle.  To  this  plea  in  abate- 
ment the  plaintiff  demurred,  and  the  court  sustained  the 
demurrer.  The  defendants  then  pleaded  non  aasumpHL 
The  case  was  tried  by  a  jury  at  the  June  term,  1853,  and  a 
verdict  rendered  for  the  plaintiff  for  three  hundred  and 
thirty  dollars.  The  defendants  moved  for  a  new  trial  and 
in  arrest  of  judgment,  both  of  which  motions  were  oyerruled 
by  the  court,  and  judgment  was  rendered  on  the  verdict. 
The  defendants  then  appealed  the  case  to  this  court. 

There  is  a  bill  of  exceptions  on  record  showing  the  evi- 
dence given  on  the  trial  and  the  instructions  of  the  court  to 
the  jury.  The  court  below  permitted  Caleb  Sherman, 
former  clerk  of  the  court,  to  be  sworn  as  to  whether  the 
papers  were  filed  by  him  and  the  attachment  bond  ap- 
proved or  not,  and  on  his  statement  of  the  filing  of  the 
pa];>erB  and  the  approval  of  the  bond  by  him  and  the  time 
when  it  was  done,  and  his  omission  to  note  these  facts  on 
the  papers  at  the  time.  The  filing  of  the  papers  and  the 
approval  of  the  bond  was  permitted  to  be  entered  nune  pro 
tune,  to  which  the  defendants  excepted.  The  record  in  this 
case  also  shows  that  at  the  June  term  of  court,  at  which 
the  trial  took  place,  there  was  also  opened  in  court  a  sealed 
package  of  depositions  containing  the  evidence  of  Young, 
Van  Epps,  and  Martin.  The  record  shows  no  motion  to 
suppress  these  depositions,  nor  does  it  state  whether  they 
were  read  in  evidaice  to  the  jury  or  not  In  like  manner 
the  bUI  of  exceptions  does  not  show  whether  said  deposi- 
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tions  were  read  or  n<yt,  but  states  at  its  conclusion  "thai 
this  was  all  the  evidence  introduced  in  said  cause  by  the 
plaintiff  or  defendants."  The  court  gave  the  jury  the  fol- 
lowing instructions: 

1.  That  unless  the  plaintiff  proved  that  the  cattle  in  ques- 
tion were  the  cattle  of  David  Waldo,  Jacob  Hall,  and  Will- 
iam McCoy,  trading  under  the  name,  firm,  and  style  of 
Waldo,  Hall  &  Co.,  they  must  fltid  for  the  defendants. 

2.  That  the  plaintiff  in  this  suit  was  bound  to  take  » 
much  care  of  the  cattle  as  a  prudent  man,  mindful  of  his 
interest,  would  take  of  his  own,  and  if  such  care  was  not 
taken,  and  they  died  through  his  neglect,  he  would  not  he 
entitled  to  pay. 

The  following  instruction  was  asked  for  by  the  defend- 
ants and  refused:  "  That  in  order  to  recover  in  this  actfou 
the  plaintiff  must  show  extraordinary  care  and  diligence  in 
feeding  and  herding  said  cattle,  and  if  this  proof  has  not 
been  made,  they  must  find  for  the  defendants.'* 

The  appellants  contend  that  this  case  must  be  reversed, 
and  for  the  reversal  assign  the  following  reafions: 

1.  The  court  erred  in  overruling  the  motion  to  dismiss. 

2.  In  admitting  the  evidence  of  Caleb  Sherman  to  the 
approval  of  the  attachment  bond,  and  filing  of  the  original 
papers  in  this  suit. 

3.  In  allowing  the  bond  and  afiSdavit  of  the  plaintiff  be- 
low, together  with  the  writ,  to  be  filed  nunc  pto  tunc 

4.  In  sustaining  the  demurrer  to  the  plea  in  abatement 

5.  In  overruling  the  motion  for  a  new  trial. 

6.  In  overruling  the  motion  in  arrest  of  Judgment. 

If  any  of  these  errors  are  existing  in  this  record,  the  case 
must  be  reversed.  We  will  first  consider  the  refusal  of  the 
court  to  dismiss  the  case.  On  the  motion  of  the  defend- 
ants it  is  contended,  that  the  writ  in  this  case  is  defective 
and  void;  and  for  this  reason  the  motion  to  dismiss  the  case 
ought  to  have  been  sustained.  A  motion  to  dismiss  the 
cause  could  only  reach  substantial  defects  in  the  petition, 
for  upon  such  a  motion  the  writ  would  not  come  before  the 
court,  and  none  of  its  defects  could  b^  noticed.  If  a  writ 
is  bad,  the  court,  on  a  suggestion  of  the  defects,  amievn 
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cmw, .  will  quash  the  writ,  or  permit  the  defect  to  he 
amended,  if  the  error  is  of  sach  a  nature  as  can  be  amooded. 
If  there  is  a  rariance  between  the  writ  and  petition, 
that  variance  can  only  be  taken  advantage  of  by.  plea  in 
abatement.  In  the  caae  of  MoKenna  v.  Fuh,  1  How.  (U*  8.) 
241,  also  in  the  case  of  €himo  v.  Beiniaker,  11  Wheat  280,  it 
waii  decided  that  any  mistake  in  the  writ,  or  variance  be- 
tween the  writ  and  the  court,  must  be  taken  advantage  of 
by  a  plea  in  abatement  The  defendant  can  not  avail  him- 
self of  this  objection  after  pleading  the  general  issue.  In 
the  case  of  JhivdU  y.  Craig  et  al.y  2  Id.  45,  it  was  decided, 
that  *^  such  an  exception  can  not  even  be  taken  advantage 
of  upon  a  general  demurrer  to  the  declaration."  The  Eng- 
lish courts  long  since  adopted  a  rule  refusing  to  allow  oyer 
of  the  writ,  and  have  thus  wisely  prevented  many  frivolous 
objections  from  being  made,  to  the  hindrance  of  and 
delay  of  justice:  Bee  1  Tidd  Pr.  502.  Perhaps  a  party  in 
this  territory,  in  the  sense  of  any  rule  of  court,  might  be 
entitled  to  demand  oyer  of  the  writ  in  order  to  plead  in 
abatement,  but  unless  the  record  shows  that  oyer  of  the 
writ  was  asked  and  granted,  the  defendants  would  have  no 
right  to  take  advantage  of  any  defects  which  might  exist  in 
the  writ:  See  the  caae  of  Sow  v.  MoKinney,  1  McLean,  319, 
where  the  law  on  this  subject  m  fully  stated,  and  the  au- 
thorities cited. 

In  the  second  place  it  is  contended,  that  the  court  below 
erred  in  permitting  Caleb  Sherman  to  testify  when  the 
original  papers  were  filed  and  the  attachment  bond  ap- 
proved, by  him  as  clerk,  and  authorising  said  filing  and 
approval  to  be  made  now  for  then.  The  thirty-fourth  sec- 
tion of  the  practice  act,  Laws  of  the  Territory,  page  145, 
reads  as  follows:  *^  It  shall  be  the  duty  of  the  clerk,  when- 
ever any  paper  is  filed  in  his  of&ce,  immediately  to  enter 
on  the  back  thereof  his  certificate  of  the  day  on  which  it 

was  filed,  in  the  words:    *  Filed  in  my  office,  this day 

of ,  18 — ,'  and  sign  his  name  as  clerk  to  the  same. 

But  in  caae  he  should  at  any  time  neglect  so  to  do  it  may, 
at  the  discretion  of  the  court,  guided  by  the  justice  of  the 
case,  be  entered  nunc  pro  tuncJ^    In  like  manner  shall  all 
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Other  matters  be  performed  mme  pro  fune^  when  the  ends 
of  justice  may  require  it  l%ere  is  a  material  distinction 
between  the  actual  fact  of  filing  a  paper  and  the  written 
evidence  of  its  having  been  filed.  A  pa];>er  is,  in  fact,  filed 
when  it  is  delivered  to  the  clerk,  and  received  by  him  to 
be  kept  with  the  papers  in  the  cause:  See  Bouv.  Diet, 
tit  File;  2  Cart  (Ind.)  91.  In  the  case  now  before  us  it 
is  clear  that  the  papers  were  in  fact  filed,  and  the  bond 
approved,  but  the  clerk  had  omitted  to  notice  and  evidence 
such  facts  as  the  law  directed  him  to  do.  It  was  no  fanlt 
of  the  plaintiff  in  the  court  below;  he  had  complied  witb 
the  law  fully,  as  to  the  affidavit  and  bond;  and  the  clerical 
error  in  the  case,  it  was  fully  competent  for  the  court  to 
correct,  and  the  purposes  of  justice  required  such  wtrw- 
tion  to  be  made  by  a  nunc  pro  Umo  entry  on  the  record, 
showing  the  date  at  which  the  papers  were  filed  and  the 
bond  approved.  The  court  below  committed  no  error  in 
this  particular,  but  it  is  not  shown  in  the  record  that  this 
nune  pro  tunc  entry  was  ever  made.  It  was  permitted  to 
have  been  made.  It  ought  to  have  been  made,  and  the 
record  ought  to  show  the  fact  of  its  having  been  made,  bnt 
it  does  not  show  it;  it  is  a  clerical  omission,  aa  must  be 
clear  by  the  reading  of  the  bill  of  exceptions.  But  this 
court  can  not  supply  that  omission,  however  ample  the 
authority  of  the  district  court  may  be  in  the  premises.  K 
this  is  not  the  proper  construction  to  put  upon  the  thirty- 
fourth  section  of  the  practice  act,  then  that  section  is  in 
effect  a  nullity. 

No  person,  except  the  clerk,  can  be  expected  to  know 
whether  a  paper  was  filed  with  him,  or  a  bond  approved  by 
him  or  not,  except  himself,  and  if  it  is  illegal  to  hear  his 
evidence  and  take  his  statements,  it  would  be  equally  so  to 
hear  the  evidence  and  take  the  statements  of  any  other 
person.  If  such  were  the  proper  construction  of  that  sec- 
tion, then  the  omission  or  neglect  of  the  clerk  could  nevw 
be  rectified  by  the  court,  and  the  object  of  the  law  would 
be  wholly  dofeatod.  It  mtis  intended  that  the  accidental 
omission  or  neglect  of  the  clerk  should  not  prejudice  the 
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rights  of  litigants,  and  the  construction  we  have  given  it  is 
the  only  one  calculated  to  promote  that  object 

In  the  fourth  place  it  is  contended,  that  the  court  erred 
in  sustaining  the  demurrer  to  the  plea  in  abatement.    That 
the  pendency  of  a  former  suit  between  the  same  parties  for 
the  same  cause  of  action,  will  abate  a  subsequent  suit,  has 
been  so  repeatedly  decided,  that  no  authorities  need  be 
cited  to  support  the  position  as  a  general  rule  of  law.    But 
that  is  not  the  question  now  before  the  court  in  the  present 
case.   Will  the  pendency  of  a  suit  of  attachment  in  the  Jack- 
son circuit  court  for  the  state  of  Missouri,  instituted  by  the 
present  defendants  against  the  present  plaintiffs,  defeat  a 
suit  in  the  United  States  district  court  for  the  territory  of 
New  Mexico,  instituted  by  the  plaintiff  in  this  suit  against 
the  defejidants?    Whether  the  pendency  of  an  attachment 
can  in  any  case  be  pleaded  in  abatement,  is  a  question 
about  which  the  decisions  of  courts  are  far  from  being  uni- 
form.   That  foreign  attachment  or  trustee  process  pend- 
ing (though  in  another  state)  may  be  pleaded  in  abate- 
ment, was  decided  in  the  following  cases:  Bmbree  v.  Ilanna^ 
6  Johns.  101;   En^U  v.  NeUoUy    1  Penn.  442;   8coU  v,  Oofe- 
man^  6  litt.  349  [8.  C,  15  Am.  Dec  71].     In  the  case  of 
TFtnMrop  v,  Carlton j  8  Mass.  456  j  Morton  v.   Webb,  7  Venn. 
124;  Botrnie  v.  Joy^  9  Johns.  221j  Crawford  v.  Slade^  9  Ala. 
887,  the  contrary  doctrine  was  decided  and  such  pleas  in 
abatement  held  bad.     In  the   case  of   Walsh  v.  Durkiny  12 
Johns.  9^  it  was  decided  that  the  "  pendency  of  a  suit  in 
the  circuit  court  of  the  United  States  in  another  state  is  not 
pleadable  in  abatement." 

The  converse  of  this  proposition  ought  to  be  equally 
true — that  the  pendency  of  a  suit  in  the  circuit  court  of 
another  state  could  not  be  pleaded  in  abatement  of  a  suit 
in  the  United  States  district  court  of  this  territory,  but 
the  ease  of  WadHeigh  v.  Veaaiey  3  Sumn.  165,  is  more  in 
point  and  decisive  of  the  question  presented  in  this  case 
than  any  other  authority  we  have  been  able  to  find.  In 
that  ease  the  court  says:  "It  is  not  a  good  plea  in  abate- 
ment to  a  suit  in  the  circuit  court  of  the  United  States  for 
the  recovery  of  land,  that  another  action,  in  which  the  pres- 
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ent  defendant  is  plaintiff,  the  present  plaintiff  is  defendant, 
is  pending  in  the  state  court  for  the  recovery  of  the  same 
land."  If  Waldo,  Hall  &  Co.  could  sue  Beckwith  in  the 
Jackson  circuit  court  of  the  state  of  Missouri,  and  then 
with  their  suit  thus  pending,  abate  anj  suit  which  Beck- 
with might  institute  against  them  here,  after  such  abate- 
ix\ent  of  the  suit  here  they  might  dismiss  their  action  in 
the  Jackson  circuit  court,  and  thus  exclude  Beckwith  from 
having  his  claim  adjudicated  upon  in  either  court.  Whether 
a  foreign  attachment  pending  in  another  state  can  or  can 
not  be  pleaded  in  abatement  of  a  suit  in  the  courts  of  this 
territory,  under  certain  circumstances,  is  a  question  upon 
which  we  do  not  wish  to  be  considered  as  having  intimated 
any  opinion.  But  we  do  decide  that  in  this  particular  case, 
the  plea  in  abatement  now  pleaded  is  bad,  and  the  court 
below  committed  no  error  in  sustaining  the  demurrer  to 
said  plea. 

It  is  insisted  by  the  appellants  that  the  court  below  erred 
in  refusing  to  give  the  jury  this  instruction:  "  That  in  order 
to  recover  in  this  action,  the  plaintiff  must  show  extraordi- 
nary cai*e  and  diligence  in  feeding  and  herding  said  cattle, 
and  if  this  proof  has  not  been  made,  they  must  find  for  the 
defendants."  In  support  of  this  instruction,  the  appellants 
cite  Escriche,  506.  Even  if  the  paragraph  there  cited  is 
to  be  considered  applicable  to  the  present  case,  we  think 
the  instructions  given  by  the  court  substantially  cover  all 
the  duties  enjoined  by  the  civil  law  upon  bailees  for  hire. 
A  prudent  man,  mindful  of  his  own  interests  in  the  manage- 
ment of  his  own  stock,  would  be  apt  to  comply  with  all  the 
duties  required  of  pasturers  in  the  paragraph  cited  from 
Escriche. 

It  is  also  contended  in  this  case,  that  the  court  below 
should  have  granted  a  new  trial,  because  there  was  no  evi- 
dence of  the  partnership  of  the  defendants  or  a  joint  inter- 
est in  the  cattle  wintered  and  taken  care  of  by  the  plaintiff. 
The  partnership  is  fully  proved  by  some  of  the  depositions 
on  the  record  in  this  case,  but  it  does  not  appear  by  the 
bill  of  exceptions  that  said  depositions  were  introduced  in 
evidence  on  the  trial,  and  inasmuch  as  the  bill  of  ezeep- 
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tioDS  18  explicit  in  declaring  that  the  evidence  in  said  bill 
of  exceptions  contained  was  all  the  evidence  in  the  case 
apon  the  part  of  the  plaintiff  and  defendant,  we  are  bound 
to  consider  this  case  without  regard  to  the  facts  contained 
in  said  depositions.  Matters  of  evidence  are  not  necessa- 
rily a  part  of  the  record,  and  can  only  be  made  so  by  a  bill 
of  exceptions  setting  forth  the  evidence.  In  the  case  of 
Berry  v.  Hahy  1  How.  (Miss. )  316,  the  court  explained  the 
office  of  a  bill  of  exceptions  as  follows:  "A  bill  of  excep- 
tions is  a  method  of  placing  upon  the  record,  matters  which 
do  not  properly  belong  to  it,  and  should  contain  the  mat- 
ters so  intended  to  be  placed  upon  the  record."  The  only 
evidence  given  in  this  ease  upon  the  subject  of  the  partner- 
ship of  the  defendants  is  contained  in  a  statement  of  Mr. 
Beck,  "that  from  rumor  he  knew  of  the  firm  of  Waldo, 
Hall  &  Go."  In  the  case  of  Earl  v.  Hurd,  6  Blackf.  248,  it 
was  decided  that  "  the  existence  of  a  partnership  could  not 
be  proved  by  reputation."  We  think  that  the  mere  state- 
ment of  a  witness  that  he  knew  from  rumor  of  the  existence 
of  the  firm  of  Waldo,  Hall  &  Oo.  is  not  sufScient  evidence 
for  the  jury  to  infer  that  the  defendants  in  the  court  below 
were  liable  as  partners,  and  that  the  cattle  kept  by  the 
plaintiff  for  them  were  partnership  cattle. 

The  finding  of  the  jury  was  not  sustained  by  the  evidence 
and  was  contrary  to  the  instructions  of  the  court. 

The  court  below  erred  in  not  sustaining  the  motion  for  a 
new  trial,  and  this  cause  must  be  reversed. 


WRAKCia  X.  AUBBY  v.  JOSEPH  NAJSTGLEL 

BbtibbaXi  by  sbb  LAiu  SuPBSioft  Covnt  BiNDiHO.— A  Jndffmeiit  of  the  m- 
pertor  court  esUbUshed  under  the  "Kearny  Code"  reversing  %  de^to* 
ion  of  the  oircult  court  in  favor  of  the  plaintiff  In  an  attachment  suit 
upon  a  preliminary  Issue,  Joined  by  plea  to  the  affldavlt,  and  granting  a 
ntw  triai  of  sueh  tene,  is  binding  oo  the  territorial  district  court  to 
whksii  the  cause  is  afterwards  transferred,  and  such  preliminary  Issu^ 
must  be  retired  before  the  court  can  proceed  to  a  trial  on  the  merits. 

VoLUNTABT  Appbabancb,  Effbot  OF.— A  voluntary  appearance  by  a  defend- 
•at  oureB  trregularltles  in  obtaining  Jurisdiction. 
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Appeai.  from  the  first  judicial  district  court  for  Banta  Fb 
county.    The  opinion  states  the  case. 

Smith  and  Tompkins,  for  the  api>ellanti 

AAurst,  WheaJUm  and  WattSy  for  the  appellee. 

By  Court,  Dbavenpoet,  0.  J, : 

This  was  an  action  of  attachment,  instituted  by  F.  X. 
Aubry  against  Joseph  Nangle,  in  the  circuit  court  of  Santa 
Fe  county,  on  the  twenty-eighth  day  of  June,  1849.  Petition, 
bond,  and  afSdavit  were  filed  by  plaintiff,  and  at  the  Octo- 
ber  term    of   said   court,    1849,  the  defendant  appeared, 
pleaded,  and  put  in  issue  the  truth  of  the  affidavit  upon 
which  the  writ  of  attachment  had  been 'sued  out    Upon 
this  issue  a  trial  was  had,  which  resulted  in  a  verdict  for 
plaintiff,  which  defendant  sought  to  set  aside  by  his  motion 
for  a  new  trial,  which  being  oyerrnled  by  the  court,  he  ex- 
cepted, embodied  the  testimony  and  instructions  giren  by 
the  court  in  a  bill  of  exceptions,  and  prayed  an  appeal  to  the 
superior  court  of  the  territory,  which  was  granted.    The 
judgment  of  the  court  below  upon  the  preliminary  plea  wa^ 
by  the  superior  court  reversed,  and  the  cause  remanded, 
giving  the  defendant  a  new  trial  upon  said  plea.    At  the 
June  term  of  the  circuit  court  for  Santa  Pe  county,  1850, 
an  order  was  made  changing  the  venue  of  said  cause  from 
said  circuit  court  to  the  circuit  court  for  Rio  Arriba  connty. 
Afterwards,  said  cause,  being  so  transferred,  appears  to 
have  been  dismissed  in  the  Bio  Arriba  county  circuit  conrt, 
as  evidenced  by  affidavits  made  in  the  district  court  f<Nr  Bio 
Arriba  county,  at  the  September  term  there  of  1851.   These 
affidavits  constituted  the  basis  of  a  motion  to  reinstate  said 
cause  upon  the  docket,  alleging  that  it  had  been  improperly 
dismissed  from  the  circuit  court    of   Rio    Arriba  county. 
The  court  refused  to  reinstate  said  cause,  but  made  an 
order  directing  the  papers  in  said  cause,  with  a  transcript 
of  the  proceedings  in  that  court,  to  be  sent  to  the  cl^k  of 
the  circuit  court  for  Santa  Pe  county,  and  further  adjudged 
that  the  costs  of  said  motion  and  transcript  be  taxed  against 
the  plaintiff.    At  the  September  term  of  the  district  court 
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for  Santa  Fe  county,  1851,  the  plaintiff  moved  the  court  to 
hare  the  papers  in  said  cause  filed  and  the  case  put  upon 
its  docket,  which  was  accordingly  done.  Affidavit  was  also 
made  that  defendant  was  absent  from  the  territory.  An 
order  of  publication  was  made,  and  the  case  coq^nued.  At 
the  March  term  of  said  court,  1852,  defendant  appeared,  and 
moved  to  quash  the  writ  of  attachment,  which  motion  the 
coart  overruled,  and  the  cause  was  continued.  At  the  next 
term  of  the  court  the  defendant  moved  to  set  aside  the  order 
of  publication,  which  was  also  overruled,  and  the  case  con- 
tinued. The  plaintiff,  at  the  September  term  of  the  court, 
1862,  moved  the  court  for  a  judgment  against  defendant, 
because  the  defendant  had  failed  to  plead  to  the  merits  of 
said  action,  which  the  court  overruled,  imposing  terms 
upon  the  defendant  to  plead  in  a  specified  time.  Under 
ttiis  ruling  of  the  court,  defendant  put  in  these  ^leas:  L 
The  general  issue;  2.  That  the  promissory  note  sued  on 
was  obtained  by  fraud;  3.  Failure  of  consideration — ^to 
each  of  which  plaintiff  replied,  and  said  cause  was  con- 
tinued. 

At  the  March  term,  1863,  of  said  court,  a  trial  was  had 
upon  the  issues  joined,  and  a  verdict  rendered  for  plaintiff. 
Whereupon  the  defendant  moved  for  a  new  trial,  and  also 
in  arrest  of  judgment;  both  of  which  two  motions  being 
overruled  by  the  court,  exceptions  were  taken,  an  appeal 
prayed  for  and  granted,  and  the  cause  brought  to  this  court 
for  revision.  In  this  court  ten  grounds  of  error  are  as- 
Bigned,  the  first  five  of  which  will  be  treated  of  under  one 
bead,  as  they  all  relate  to  the  trial  of  this  cause  upon  the 
preliminary  plea,  putting  in  issue  tl^e  truth  of  the  affidavit 
in  the  circuit  court,  and  before  this  cause  was  taken  by  ap- 
peal to  the  superior  court,  established  under  the  Kearny 
code.  If  the  district  courts  established  under  the  organic 
law,  recognized  the  circuit  courts,  deriving  their  existence 
under  the  Kearny  code,  they  were  equally  bound  to  recognize 
the  decisions  of  the  superior  court  created  by  the  same  au- 
thority. This  superior  court  did  revise  and  reverse  the  judg- 
ment of  the  circuit  court,  upon  the  preliminary  plea,  remand- 
ing said  cause  back  to  the  circuit  court  of  Santa  Fe  county. 
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and  granting  a  new  trial  to  defendant  upon  said  p!ea.  The 
cause,  by  virtue  of  this  reversal,  stood  as  if  mdk  isaoe  bad 
nerer  been  tried.  The  fact  of  this  case  being  transferred 
from  the  circuit  court  to  the  district  court  did  not  change 
its  condition.  It  was  error  in  the  district  court  below  wt 
to  alJow  the  defendant  a  trial  upon  iM&  pt^llniinary  plen^  and 
for  this  reason  the  cause  must  be  reTersed.  It  is  true  that 
appeals  are  not  often  allowed  from  interlocutory  judpnentB. 
Btft  it  is  not  the  province  of  inferior  tribunals  to  exerdse  ap- 
pellate powers  over  the  decisions  of  superior  courts.  There 
are  five  other  grounds  of  error  assigned,  which  involve  the 
construction  to  be  given  to  what  is  called  the  transfer  act, 
passed  by  the  territorial  legislature,  approved  fourteenth  of 
July,  1851.  We  do  not  conceive  it  important,  as  it  is  un- 
derstood by  the  court  that  there  are  not  now  any  cases 
pending  (n  the  courts  of  the  territory  which  fall  under  the 
provisions,  to  construe  it.  Had  not  defendant  appeared 
after  publication  made  in  the  district  court,  th«  question  of 
the  legality  of  the  transfer  of  this  case  from  the  drcnit 
to  the  district  court  would  have  been  fully  discussed.  But 
his  appearance,  we  think,  cures  whatever  irregularities  may 
have  occurred.  By  virtue  of  his  appearance,  the  district 
court  obtained  jurisdiction  over  the  case,  but  it  was  bound 
to  receive  it  Just  as  it  stood  in  the  circuit  court.  In  the 
circuit  court,  it  stood  for  trial  on  the  preliminary  plea,  put- 
ting in  issue  the  truth  of  the  affidavit.  That  issue  has 
never  been  tried,  and  the  defendant  is  entitled  to  his  trial 
on  that  before  he  shall  be  compelled  to  plead  to  the  merits. 

Mb.  Justioe  Watts  delivered  a  separate  opinion,  favor- 
ing a  reversal  on  the  same  grounds. 
Judgment  reversed. 
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TERRITORY  OP  NEW  MEXICO  v.  MABOBLINO 

SBVAILLBS, 

iKDicnamr  iob  Asbaui/e  wtth  Intent  to  KuXb— An  Indlotment  for  an 
assault  with  intent  to  kill  is  insufficient  nnleas  It  aven  that  the  aaaauit 
was  eoxDmitted  with  a  deadly  weapon  and  with  every  Jngredlei^  neoee- 
sary  to  have  constituted  the  crime  of  murder  if  death  had  ensued. 

Captson  or  iNDicnoBNT,  SUFFidSNOT  oF.~Eyery  caption  of  an  Indictment 
ought  to  show  that  it  was  found  by  a  ffrand  jury  of  the  proper  county; 
and  where  the  indictment  desortbes  the  grand  Jurors  as  "the  grand 
jurors  of  the  territory  of  New  Mesdoo,  inqulrlzur  for  the  county  of  San 
Miguel,*'  etc.,  without  showing  that  they  were  chosen,  impaneled,  and 
sworn  for  the  county,  it  is  insufficient.    Contra^  Brocchus,  J.,  dissenting. 

DmcTXTB  Oaftion  Sttpplibd  bt  thv  Rboobd^  Whbn.— Deficiencies  in  the 
caption  of  an  indictment  may  be  supplied  by  the  record  io  some  caaes* 
hut  if  the  caption  undertakas  to  deaoribe  the  grand  jurors,  it  must  give 
a  full  and  legal  description. 

Omission  ot  Atvbiobnt  that  Grand  Jurors  Sworn.— Where  an  indict- 
ment does  not  state  that  the  grand  jurors  were  impaneled  and  sworn, 
but  a«ys  that  they  "on  their  oath  do  present,"  it  Is  auffioient  i^* 
Brooohus,  J.,  dissenting. 

Statutabl.*  OwTEffSE,  How  Ghargbix— An  indictment  for  a  statutable 
offense  need  not  set  it  out  in  the  words  of  the  statute,  but  may  use  equiy. 
alent  words.    Psr  Brocehus,  J.,  dissenting. 

KHin,  A  Cbaolt  Wbafon.— An  indiotment  averring  an  assault  with  a  knife 
with  Intent  to  kill  Is  sufficient,  though  not  stating  the  knife  to  be  a  deadly 
weapon.    Per  Brocchus,  J.,  dissenting. 

Avkrmrnt  that  Assailant  was  in  Striking  Distancel— The  absence  of  an 
averment  in  such  an  indictment  that  the  assault  was  made  within  strik- 
ing distance  does  not  render  it  Insufficient    P«r  Brocchus,  J.,  dissenting. 
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Appeal  from  San  Migad  oonnly.     The  opinions  of  the 
judges  state  the  case. 


DaviBj  aUamey-gmeralf  for  the  temtoiy. 

Watts  and  Aahurgtf  Ckmira, 

By  the  Oourt^  Deavenpobt,  0.  J.  i 

The  only  points  involved  in  this  case  are  in  referaice 
to  the  sufficiency  of  the  indictment  In  the  diatrict 
court  of  the  county  of  San  Miguel^  the  defendant  was 
put  upon  his  trial,  a  verdict  of  guilty  found,  and  his 
punishment  assessed  at  a  fine  of  fifty  dollars,  niere- 
upon  the  defendant  moved  in  arrest  of  judgment, 
which  the  court  below  sustained,  and  the  territory,  by  its 
proper  officer,  prayed  for,  and  obtained  an  appeal  to  this 
court.  The  defendant  was  indicted  under  the  seventh  sec- 
tion, third  article,  concerning  crimes  and  punishments 
under  the  Kearny  code,  p.  63,  which  is  as  follows:  "  Etctj 
person  who  shall  be  convicted  of  shooting  or  stabbing 
another  on  purpose,  or  of  assaulting  or  beating  another 
with  a  deadly  weapon,  with  intent  to  kill,  maim,  rob,  or 
ravish  such  person,  or  to  commit  any  other  crime,  shall  be 
imprisoned  not  exceeding  seven  years  nor  less  than  two 
years."  The  character  of  the  punishment  inflicted  by  the 
statute  constitutes  the  offense  a  felony.  This  offense  being 
a  felony,  let  us  test  this  indictment  by  the  law  govening 
that  class  of  offenses. 

It  is  laid  down  by  Mr.  Justice  Thompson  in  the  case  of 
T?ie  United  States  v.  MUlSy  7  Pet.  142,  as  a  general  role, 
^'  that  in  indictments  for  misdemeanors  created  by  stat- 
ute, it  is  sufficient  to  charge  the  offense  in  the  words  of 
the  stiitute.^'  Here  is  not  that  technical  exactness  required 
as  to  form  which  seems  to  have  been  adopted  and  sanc- 
tioned by  long  practice  in  cases  of  felony,  and  with  respect 
to  some  crimes  where  particular  words  must  be  used,  and 
no  other  words,  however  synonymous  they  may  seem,  can 
be  substituted.  We  hold  that  under  this  statute  the  of- 
fense should  have  been  charged,  not  only  with  the  aver- 
ment that  the  assault  was  committed  with  a  deadly  weapon, 
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bot  also  with  every  necessary  ingredient  which  would  have 
constituted  it  murder  had  the  assault  resulted  in  death.    In 
every  well-regulated  government  punishments  can  only  be 
inflicted  under  the  law,  through  the  instrumentality  of  the 
judicial  departments.    The  organic  law  provides  that  no 
citizen  of  the  United  States  shall  be  deprived  of  his  life, 
liberty,  or  property  in  this  territory  except  by  the  judgment 
of  his  peers  and  the  law  of  the  land.    The  accused  had  a 
right  to  be  tried  by  the  laws  of  the  land,  and  according  to 
the  well-established  forms  of  law,  and  we  hold  that  neither 
courts  nor  ofiQcers  of  the  law  are  authorized  to  overstep  the 
one  or  disregard  the  other  in  order  to  reach  offenders.    The 
law  and  its  well-established  and  long-sanctioned  forms,  if  put 
into  requisition,  are  fcQly  adequate  to  reach  and  punish  crime. 
The  defendant,  however  guilty  he  may  have  been,  could 
only  have  been  convicted  according  to  law.    It  is  the  prov- 
ince of  the  courts  to  pursue  and  punish  offenders  by  the 
law  and  under  the  law,  and  if  sometimes  the  guilty  escape, 
it  constitutes  no  reason  for  a  departure  from  the  plain  path 
of  duty.    It  is  laid  down  as  a  rule  in  criminal  proceedings 
that  nothing  shall  be  done  within  the  discretion  of  the 
court  to  the  prejudice  of  the  defendant,  and  hence,  in  some 
instances  where  his  interest  may  possibly  be  injuriously  af- 
fected by  an  order,  his  consent  is  necessary.    So  regardful 
of  his  rights  are  the  oourt  that  they  will  not  encourage,  or 
indeed  suffer,  him  to  assent  to  that  which  is  manifestly  to 
his  prejudice.    In   some   respects  the  courts  are  said  to 
be   the   counsel    of  the   prisoner;    United    States  v.  Shoe- 
maker, 2  McLean,    121.     These  opinions,   entertained  and 
upheld  by  the  highest  authority,  indicate  with  unerring 
certainty  the  plain  path  of  duty  marked  out  for  the  courts 
to  tread.    There  is  no  license  given  to  suppress  crime  save 
by  legal  authority.    Keeping  in  view  these  principles,  and 
being  fully  alive  to  the  great  abhorrence  in  which  the  be- 
nignity of  the  law  holds  the  punishment  of  an  innocent 
man,  we  can  not  Bold  ourselves  authorized  to  punish  the 
guilty,  except  the  law  and  its  well-established  principles 
sanction  it. 
There  is  one  other  objection,  and  that  is  to  the  sufSciency 
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of  its  caption.  Every  caption  of  an  indictment  ought  to 
show  that  the  indictors  were  of  the  precinct  for  which  the 
court  was  holden:  Tide  6  Bac  Abr.  93.  The  caption 
of  an  indictment  must  show  with  sufficient  certaintj 
the  style  of  the  court,  the  judge  presiding,  the  place  at 
which  the  indictment  was  found,  and  the  grand  jurors  hy 
whom  it  was  found:  6  How.  (Miss.)  20.  This  indict- 
ment only  describes  the  grand  jurors  as  the  grand  Jnrore  of 
the  territory  of  New  Mexico  inquiring  for  the  county  of  San 
Miguel,  etc.  It  does  not  show  that  they  were  chosen,  im 
paneled,  and  sworn  for  the  county.  They  may  have  been 
chosen,  impaneled,  and  sworn  in  any  other  county,  as  far 
as  the  caption  gives  information  to  the  defendant  It  is 
true  that  the  record  may  supply  deficiencies  in  the  caption 
in  some  cases,  but  it  is  conceived  that  if  the  caption  under- 
takes to  describe  the  grand  jurors,  that  the  law  will  require 
the  territory  to  make  a  full  and  legal  description.  In  con- 
clusion, we  will  state,  that  the  indictment  should  have  been 
framed  so  far  as  the  statute  defines  the  offense  under  the 
law  existing  at  the  time  the  offense  was  committed.  Let 
the  judgment  of  the  court  below  be  affirmed. 

Bbocohus^  J.,  dissenting: 

The  objections  to  the  indictment  are,  first,  it  does  not 
allege  that  the  grand  jurors  were  impaneled  and  swohl 
The  words  used  are  "  on  their  oath  do  present,"  and  it 
would  seem  that  they  are  sufficient.  Starkie  says:  "It 
has  been  holden  in  some  instances  that  the  words  '  present 
upon  their  oath '  supply  the  place  of  sworn  and  charged, 
and  probably  this  would  be  holden  sufficient  in  all  cases:'' 
1  Stark.  Crim.  PI.  236-237;  also  in  the  case  of  8Uxte  v,  JR»w, 
18  Vt.  70.  The  second  objection  is  that  it  is  not  alleged 
that  the  grand  jurors  are  for  the  territory  of  New  Mexico. 
The  caption  of  the  indictment  sets  forth  that  the  grand 
jurors  were  of  the  territory  of  New  Mexico,  inquiring  for 
the  county  of  San  Miguel,  which  is  equivalent  The  setting 
forth  of  the  territory  of  New  Mexico  and  county  of  San 
Miguel  in  the  margin,  with  allusion  thereto  in  the  body  of 
the  indictment,  would  have  been  sufficient:    1  Stark.  Crim. 
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PI.  237;  1  Cbit  Crim.  h.  1-36;  18  Vt  70.  The  third  objec- 
tion in  that  there  is  im>  venae  to  the  aaaaalt.  The  fallacy  of 
that  objection  is  «o  obYions  that  I  shall  pass  it  over  withr 
out  further  remark  than  that  the  venue  is  so  clearly  laid  that 
the  accnfk^d,  if  endowed  with  ondinary  apprehension,  conld 
not  have  failed  to  recognise  it  The  fourth  objection  is 
that  the  indictment  does  not  charge  the  assault  to  have  been 
made  unlawfully,  feloniously,  or  with  malice  aforethought. 
This  objection  I  conceive  to  be  entirely  groundless,  for 
language  could  not  more  adequately  express  the  idea  of  un- 
lawfulness, feloniousness,  and  malice  aforethought  than  the 
words  employed  for  that  purpose  in  the  indictment. 

The  fifth  objection  is,  that  the  indictment  does  not  av^ 
that  the  kaife  with  which  the  assault  is  alleged  to  have  been 
made  was  a  deadly  weapon;  and  also  that  it  does  not  allege 
that  the  assault  was  made  within  striking  distance.  Al- 
though the  statute  under  which  the  indictment  must  have 
been  framed,  makes  the  offenae  an  assault  with  intent  to 
kill  with  a  deadly  weapon,  yet,  nevertheless,  it  is  sufficient 
if  the  words  of  the  indictment  are  such  as,  according  to  a 
reasonable  intendment,  would  convey  the  idea  or  meaning 
of  the  statute.  The  gravamen  of  the  charge  is  the  assault 
with  inteut  to  kill,  and  the  description  of  the  instrument 
used  in  the  assault,  if  such  as  to  represent  a  deadly  weapon, 
would  undoubtedly  be  sufficient,  inasmuch  as  the  character 
of  the  assault  and  the  intent  of  the  accused  were  fully  set 
forth.  It  is  not  in  general  necessary  in  an  indictment  for 
a  statutable  offense  to  follow  the  exact  words  of  the  statute: 
2  GalL  15.  In  an  indictment  for  a  statutable  offense  the 
offense  ueed  not  be  set  out  in  the  words  of  the  statute. 
It  is  sufficient  if  the  words  used  in  the  description  of  the 
offense  are  e^nivslent  to  those  used  iu  the  statute:  Stale  r. 
BuUockj  13  Ala.  413.  It  is  alleged  in  the  indictment  that 
the  assault  was  made  with  a  knife.  As  a  general  thing  a 
knife  is  a  deadly  weapon,  and  more  especially  so  when 
sought  to  be  converted  into  purposes  of  personal  violence. 
If  the  weapon  used  had  been  a  dirk,  or  a  pistol  loaded  with 
powder  and  ball,  there  can  be  no  doubt  that  an  ailegatiou 
to  that  effect  would  have  satisfied  the  statutes.    Any  knife, 
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Buch  as  commonly  in  use,  eyen  such  a  one  as  a  gentieman 
woald  carry  in  his  pocket  for  the  harmless  purpose  of  mak- 
ing pens,  might  readily  be  used  as  a  deadly  weapon  by  the 
seyerance  of  the  jugular  yein,  or  by  being  pierced  througfa 
the  bosom  to  the  heart  I  can  entertain  no  doubt  of  the 
perfect  sufficiency  of  the  words  of  the  indictment  to  meet 
the  requirements  of  the  statute  under  which  it  was  drawn. 
As  to  the  objection  that  it  was  not  alleged  that  the  assanlt 
was  made  within  striking  distance,  I  conceiye  it  to  be  entirely 
groundless.  It  was  not  necessary  that  any  such  allegation 
should  haye  been  made.  Hie  charge  of  assault  with  intent 
to  kill  raises  the  presumption  that  the  assailant  was  within 
sufficient  proximity  to  the  accused  to  enable  him  to  accom- 
plish his  purpose,  or  make  him  amenable  to  the  offended 
law  for  the  attempt. 

While  we  should  see  that  persons  charged  witii  crime  are 
duly  notified  and  warned  of  the  ofFense  with  which  the? 
stand  charged,  in  order  that  they  may  duly  prepare  for 
their  defense,  it  is  not  the  duty  of  the  courts  to  require  on 
their  behalf  a  more  liberal  couBtruction  of  the  forms  of 
proceeding  against  them  than  will  fully  answer  that  purpose. 
Mr.  Justice  Hale  holds  the  following  language  in  regard  to 
the  rigid  construction  of  indictments :  ^  In  f ayor  <rf  life, 
great  strictness  has  at  all  times  been  required  in  point  of 
indictments,  and  the  truth  is  that  it  is  grown  to  be  a  blemish 
and  inconyenience  in  the  law  and  the  administration  there 
of.  More  offenders  escape  by  the  oyer-easy  ear  giyen  to  ex- 
ceptions in  indictments  than  by  their  own  innocence; 
and  many  gross  murders,  burglaries,  robberies,  and  other 
heinous  offenses,  escape  by  these  unseemly  niceties,  to  the 
reproach  of  the  law,  to  the  shame  of  the  goyernment,  to 
the  encouragement  of  yillainy,  and  to  the  dishonor  of  God:" 
2  Hale,  193.  We  should  profit  by  the  wise  example  of 
that  lamented  sage  of  jurisprudence,  and  while  acting 
in  the  high  and  responsible  character  of  guardians  of  the 
public  peace,  aim  rather  to  find  how  the  guilty  shall  be 
brought  to  condign  punishment,  than  seek  by  lenient  and 
charitable  constructions  to  release  them  from  the  hands 
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of  the  law  or  enfeeble  the  administration  of  public  justice. 
Id  this  case  the  indictment  was  amply  sufficient  for  the 
purpose  for  which  it  was  drawn,  and  the  court  below  erred 
in  arresting  the  judgment. 


JUSTO  PDfO  BT  aIm  r.  ALBXANDEE  HATCH. 

PouxiCAii  CHixr,  PowxB  or,  to  Grant  L&Na—The  political  chief  of  tlie 
province  of  New  Mexico,  under  the  government  of  Mexico,  after  the 
separation  from  Spain,  had  no  power,  without  express  authority  from 
the  Mexican  gOTernment,  to  grant  away  any  part  of  the  public  domain. 

Grant  vbom  Political  Chinv  as  Foundation  ot  Pbbscbiftion.— A  grant 
of  land  executed  by  the  political  chief  of  New  Mexico  In  1828|  though 
not  sufficient  to  pass  the  absolute  title,  for  want  of  legal  authority  to 
make  it,  is  nevertheless  admissible  in  evidence  as  against  one  having  no 
better  right,  to  show  the  time  and  mode  of  gaining  poaseaslon,  and  Iha 
point  from  which  the  adverse  occupation  is  to  be  reckoned. 

EviDBNCs  or  Custom  Rbspnctinq  Po68bs8ion  or  Public  Lanoi— Where  a 
plaintiff  In  ejectment  is  endeavoring  to  prove  a  prescriptive  right  to  land 
of  which  he  claims  to  have  entered  Into  possession  in  ites,  evidence  is 
admissible  to  show  what  was  the  custom  under  the  Spanish  and  Mexican 
governments  with  respect  to  getting  possession  of  the  publie  domain. 

DsMUBBBB  to  Eyidbnob.— Where  a  demurrer  to  evidence  is  interposed,  the 
party  demurring  must  admit  all  the  facts  which  the  evidence  proves,  or 
oonducea  to  prove,  and  if  there  is  a  disagreement  as  to  the  facts,  the  court 
can  not  deolde  what  facts  have  been  proved,  and  compel  the  adverse 
partv  to  Join  in  the  demurrer. 

Gbant  vbom  Political  Chibf  Pbrsumbd  Valux— A  grant  for  a  part  of  the 
public  domain  executed  by  the  imlltlcai  chief  of  New  Mexico  in  1823 
,upon  a  petition  of  the  grantee  and  with  the  advise  and  consent  of  the 
provincial  deputation,  and  redUng  the  fact  that  it  was  made  pursuant  to 
legal  authority,  such  grant  and  the  possession  taken  thereunder  having 
ramalned  without  objection  from  the  national  government  for  twenty, 
five  yean  must  be  presumed  to  have  been  duly  authorised  and  to  be 
valid,  at  least  so  far  as  to  confer  a  possessory  title  good  against  $31  the 
world  except  the  national  government.    Per  Brocchus,  J. 

Eiobts  uxrnBB  Mexican  Gbants  Pbotected  bt  Tbbatt.— Property  rights 
acquired  under  Mexican  grants  in  New  Mexico,  prior  to' the  cession  to 
the  United  States,  are  fully  protected  by  the  treaty  of  1848,  and  can  not 
be  disturbed.    Per  Brocchus,  J. 

Appbax  from  Santa  Fe    county.      The  opinions  of  the 
judges  state  the  ease. 


Baird  and  Smithj  for  the  apx>ellants. 
Ashurst  and  Watts,  for  the  appellee. 
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By  C)oiirt>  Benedict,  J. : 

This  was  an  action  of  ejectment  broaght  by  the  plaintiffs, 
in  the  county  of  Ban  Miguel,  under  the  law  which  provides 
that  the  action  of  ejectment  may  be  maintained  in  all  caaea 
where  the  plaintiff  is  legally  entitled  to  the  possession  of 
the  premises.    The  plaintiffs,  at  the  October  tenn,  1853,  ap- 
plied for  and  obtained  a  change  of  venue  to  the  county  of 
Santa  Fe.    After  issue  tendered,  the  record  shows  many 
proceedings  by  the  respective  parties  in  the  district  court, 
to  which  the  cause  was  changed  up  to  the  June  term,  1854, 
which  are  not  deemed  necessary  to  relate.    At  this  term  the 
cause  was  submitted  to  a  jury  for  trial.    The  object  of 
the  plaintiffs  was  to  eject  Hatch  from  a  great  extent  of  ter 
ritory  lying  in  the  county  of  San  Miguel,  which  had  been 
granted,  as  they  claimed,  to  Juan  Esteban  Pino,  the  father 
of  Justo  and  Manuel,  and  which  by  them,  since  their  ances- 
tor's decease,  had  been  transferred  to  their  wives.    To 
show  that  the  grant  had  been  made,  the  plaintiff  offered  in 
evidence  a  document  purporting  to  have  been  made  to  said 
Juan  Esteban  by  one  Bartolome  Baca,  as  political  chief 
pro  tern,  of  the  province  of  "New  Mexico^  on  the  twenty-third 
oi  December,  1823.    With  this  was  also  offered  the  peti- 
tion of  said  Juan  Esteban  to  said  Baca,  praying  for  the 
grant  and  evidence  of  its  presentation  by  him  to  the  pro- 
vincial deputation  of  the  territory  and  their  action  thereon. 
To  the  introduction  of  this  grant  by  the  political  chief  pd 
the   other   documents,    the   defendants  objected,  and  the 
court  sustained  the  objection,  and  refused  to  permit  th«n 
to  go  to  the  jury.    TBie  plaintiffs  then  strove  to  prove  a  pre- 
scriptive right  to  the  premises  by  showing  the  peaceable 
possession  and  enjoyment  for  twenty  years,  and  offered  to 
ask  a  witness,  Domingo  Fernandez,  a  man  of  about  ninety 
years  of  age,  what  was  the  custom  under  the  Spanish  and 
Mexican  governments  of  getting  possession  of  the  public 
domain,  and  the  court  refused  to  allow  said  qaestion  to  be 
asked.    After  the  plaintiffs  had  closed  their  testimony,  the 
defendants  demurred  to  the  evidence,  and  the  court  ruled 
the  plaintiff  to  join  in  the  demurrer  on  the  morning  there- 
after, and  discharged  the  jury. 
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A  bill  of  ezoeptiotis  shows^  that  after  the  court  had  allowed 
the  demurrer  to  evidence  and  had  ordered  the  joinder  in 
dmiarrer,  but  before  the  joinder  was  made,  the  counsel  for 
plaintiff  could  not  agree  with  counsel  for  defendant  as  to 
the  facts  proved,  and  the  court  decided  what  facts  had  been 
proved,  so  far  sm  the  dispute  was  concerned  and  as  to  the 
facts  in  regard  to  which  counsel  on  both  sides  disagreed. 
After  the  joinder  was  made  the  court  found  against  the 
plaintiff,  and  rendered  a  judgment  in  favor  of  the  defend- 
ant, for  costs.    The  plaintiffs  then  filed  their  exceptions 
and  appealed  to  this  court,  after  having  moved  in  arrest  of 
judgment  and  been  overruled.     Among  the  errors  which 
have  been  assigned  are,  that  the  district  court  erred  in  ex- 
eluding  the  documentary  evidence  offered  by  plaintiffs,  in 
compelling  the  plaintiff  below  to  join  in  the  demurrer  to 
evidence,  and  in  excluding  the  evidence  as  to  custom.  This 
cause  is  one  of  very  great  interest,  not  only  from  the  im- 
mense tract  of  territory  embraced  in  the  plaintiffs'  claim, 
but  from  the  principles  involved,  and  the  obverse  interests 
of  possession  and  occupancy  which  have  grown  up  and  now 
exist,  as  appears   by   the  evidence,  upon  the  same  tract. 
From  the  direction  this,  case  is  to  take  as  resulting  from 
the  opinioii  to  which  the  court  has  arrived,  and  the  peculiar 
manner  in  which  the  record  presents  the  cause  before  us,  we 
do  not  deem  it  necessary  to  enter  into  an  elaborate  discussion 
to  fix  and  prescribe  the  principles  by  which  such  merits  as 
the  piaintiffa  may  have  in  the  lands  claimed,  or  any  part  of 
them,  should  finally  be  disposed  of.    We  will,  in  reviewing 
the  exceptions  taken  by  the  plaintiffs  to  the  rulings  of  the 
court  below,  consider,  first,  the  refusal  of  the  court  to  per- 
mit the  document  offered,  to  be  read  as  evidence  to  the  jury. 
It  is  contended  by  the  counsel  for  the  defendants,  that  they 
were  properly  refused,  because  it  was  not  shown  that  the 
sovereign  Mexican  authority  of  that  nation,  after  the  decla- 
ration of  its  independence  of  the  crown  of  Spain,  had  au- 
thorized and  empowered  the  political  chief  or  governor  of 
this  province  to  grant  away  the  public  domain.    The  plaint- 
iffs' counsel  contends  that  they  were  not  required  to  prove 
affirmatively  that  Bartolomc  Baca  had  authority  as  gov- 
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ernor  to  make  the  grant,  but  such  authority  is  to  be  pre- 
sumed from  his  acts  until  the  contrary  is  shown  by  thoee 
disputing  the  grant.  No  question  seems  to  have  been 
raised  that  the  plaintiffs  did  not  make  all  the  preliminary 
proof,  as  to  the  forms  and  execution  of  the  deed  and  docn* 
mentS;  to  entitle  them  to  offer  these  in  evidenoe.  The  qnestaoo 
as  to  the  legality  of  evidence  offered  by  a  plaintiff,  and  his 
right  that  the  same  shall  be  allowed  to  go  to  the  joiy,  and 
that  of  the  sufficiency  of  the  evidence  to  make  out  his  case, 
are  clearly  distinct.  The  legality  must  be  determined  by  the 
court,  the  sufSciency  by  the  jury. 

It  has  been  conceded  in  the  argument  of  this  cause  (and 
the  discussions  have  been  able  and  luminous),  that  the  ter- 
ritory in  controversy  was  public  domain,  and  belonged  to 
the  sovereignty  of  Mexico  when  Baca  executed  the  docn- 
ments.    The  court  takes  notice  that  the  United  States  ac- 
knowledged the  independence  of  Mexico,  which  had  been 
achieved  from  Spain  in  1821.    Up  to  that  time,  the  rojal 
order  of  the  king,  by  virtue  of  his  prerogative,  ruled  abeo- 
lutely  in  the  disposition  of  the  public  domain,  and  in  the 
separation  thereof,  and  in  the  granting  of  parcels  to  indi- 
viduals.  Upon  the  assertion  of  these  prerogatiyes  in  Mexico, 
the  power  passed  to  the  sovereignty  of  the  letter  coun- 
try.   The  supreme  court  of  the  United  States  said,  in  the 
caiBQ  o{  FoUarcP  8  Lessee  y.  Hagan  etal.^  S  How.  225,  assert- 
ing  the  law  of  nations:    **  It  can  not  be  admitted  that  the 
king  of  Spain  could,  by  treaty  or  otherwise,  impart  to  the 
United  States  any  of  his  royal  prerogatives ;  and  much  less 
can  it  be  admitted  that  they  have  capacity  to  receive,  or 
power  to  exercise  them.    Every  nation  acquiring  territorv 
by  treaty  or  otherwise,  must  hold  it  subject  to  the  constitn 
tion  and  laws  of  its  own  government,  and  not  accordbg  to 
those  of  the  government  ceding  it." 

It  follows,  then,  that  all  power  which  governors  of  prov- 
inces, intendants,  or  other  persons  had  to  dispose  of  public 
domain,  by  virtue  of  authority  imparted  by  the  king  of 
Spain,  ceased  upon  the  independence  of  Mexico.  The  sot- 
ereignty  over  the  public  domain  passed  from  him  to  the 
sovereignty  of  Mexico.    The  title  passed  there,  and  lodged 
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there,  and  could  not  be  divested  without  an  authority  and 
under  a  law.  Neither  a  political  chief  nor  a  provincial  gov- 
ernor could  divest  the  sovereignty  of  the  soil  unless  ex- 
pressly authorized  by  the  new  power  to  do  so,  or  his  acts 
should  be  subsequently  sanctioned  by  the  political  authority: 
See  Janes  v.  Borden,  5  Tex.  410.  Bartolome  Baca^  if 
he  had  the  power  to  grant  the  title  to  the  premises  in  ques- 
tion, derived  that  power  from  Mexico,  for  New  Mexico  at 
that  time  was  governed  as  a  part  of  that  nation.  And,  as 
before  remarked,  the  argument  of  the  cause  has  proceeded 
upon  the  conceded  ground  that  the  sovereignty  of  the  pub- 
lic domain  in  the  province  was  in  Mexico.  No  one  has 
urged  that  this  domain  had  become  the  property  of  the 
province,  and  could  have  been  divested  without  the  au- 
thority of  Mexico. 

But  suppose,  for  the  sake  of  the  argument,  the  ground  is 
assumed  as  invulnerable  that  Baca  had  not  been  empowered 
to  grant  the  title  to  the  premises,  ought  the  court  to  have 
permitted  the  documents  to  have  gone  to  the  jury?  We 
think  it  should.  The  rule  of  Spain  had  been  driven  from 
the  country.  Mexico  herself  was  passing  through  tumults 
and  revolutions.  The  Mexican  confederation  had  not  then 
been  formed.  The  next  year,  after  Baca's  grant,  the  fed- 
eral constitution  was  established.  The  government  of  this 
province,  as  proven  by  witness  Vigil,  had  been  turned  over 
to  the  republic  of  Mexico  in  1821.  Baca  describes  himself 
36  having  been  assisted  by  a  provincial  deputation.  They 
doubtless  had  the  power,  and  did  exercise  the  functions  to 
regulate  (and  to  what  extent  is  not  now  essential  to  inquire), 
the  internal  affairs  of  the  province  and  preserve  the  public 
peace.  If  they  had  not  the  legal  authority  to  grant  the 
title  and  fee-simple  in  the  public  domain,  we  must  concede 
to  them  as  having  had  the  power  to  regulate  the  possession 
and  prescribe  rules  for  the  occupancy  of  the  domain.  The 
very  necessity  growing  out  of  the  condition  of  the  inhabit- 
ants, their  wants  and  welfare,  presumes  that  power  to  have 
existed.  The  use  of  the  soil  for  settlement,  improvement, 
and  cultivation,  and  for  the  erection  of  establishments  for  me- 
chanical purposes,  could  have  been  properly  granted:    See  2 
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How.  (U.  8.)  603.    The  documents,  to  give  them  no  other 
right,  would  have  aided  the  plaintiffs  in  showing  the  time 
when  and  the  manner  in  which  their  ancestor  gained  posses- 
sion of  any  portion  of  the  premises  claimed,  and  the  point  of 
time  from  which  the  prescription  they  strive  to  prove,  88  the 
rancho  was  actually  occupied,  began  to  run  as  against  all  in- 
dividuals not  having  a  higher  claim  to  the  possession.  This 
court  is  fully  aware  of  the  importance  of  giving  full  effect  to 
the  laws  in  this  territory,  which  bind  the  courts  to  protect 
the  rights  of  possession,  improvement^  and  occupancy,  hom 
Me  and  peacefully  acquired.     During  the  investigatioii  of 
this  case,  it  was  in  the  contemplation  of  a  majority  of  the 
court,  at  least  to  make  a  rigid  analysis  of  the  documents, 
and  define  from  the  results  to  which  our  minds  have  arriTed 
the  entire  legal  effect  we  think  they  should  have  in  the  de- 
termination of  this  cause  by  a  jury.    Upon  more  mature 
deliberation,  however,  we  think  it  proper  to  refrain  from 
embodying  in  this  opinion  our  conclusions  upon  that  point 
farther  than  is  necessary  in  disposing  of  the  exceptions 
taken  by  the  plaintiff.    To  go  further  we  are  not  required, 
and,  should  we,  it  might  be  improperly  invading  the  trial 
below,  should  an  adjudication  of  the  legal  effects  and  suffi- 
ciency of  the  documents  be  had. 

We  turn  now  to  the  consideration  of  the  exception  to  the 
ruling  of  the  court  in  refusing  the  evidence  as  to  custom; 
the  plaintiff  now  tryii^  to  prove  a  prescriptive  right  to  a  tract 
of  land  which  Juan  Esteban  Pino  has,  as  the  proof  showed 
for  a  long  time  occupied.  If  there  was  a  custom  in  the 
Spanish  and  Mexican  governments  of  getting  possession  of 
the  public  domain,  we  think  the  plaintiffs  should  have  be^ 
permitted  to  jwove  such  custom  by  parol  testimony.  We 
are  not  aware  of  the  rule  which  would  have  exoluded  ^t 
proof.  At  the  time  referred  to  they  were  foreign  govern- 
ments as  to  us.  To  quote  no  further  authority,  the  United 
States  supreme  court  say,  in  the  case  of  The  United  StaUi 
V.  Wigginay  14  Pet.  334,  *'the  practice  of  the  government 
in  disposing  of  the  public  domain  may  be  proven  by  those 
familiar  with  the  custom,"  and  this  referred  to  the  disposi- 
tion made  by  Spain.    If  such  practice  could  be  proven  by 
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fSfiAf  surely  the  cnstom  of  obtaining  pofiseBaion  could  be  so 
proTen.  We  come  now  to  the  exception  to  the  mUng  of  tbe 
court  in  the  demurrer  to  the  evidence.  This  point  has 
been  very  lucidly  argued  by  the  respective  couBseL  We 
are  inclined  to  believe  that  the  record  does  not  show  the 
whole  of  the  facts  as  they  occurred  below;  but,  be  tbat  as 
it  may,,  we  are  confined  to  it  as  it  stands  before  us.  On  th^ 
practice  of  demurrers  to  evidence  there  are  reported  many 
adjudicated  cases,  and  seldom  without  language  of  marked 
condemnation;  yet  when  such  course  is  taken  by  the  coun« 
sel,  the  court  has  but  its  plain  duty  to  perform,  which  Is  to 
decide  all  points  touching  such  demurrers  as  shall  be  pre- 
sented in  such  manner  as  it  shall  understand  itself  to  be  re- 
quired by  law.  A  peculiar  point  is  presented  in  this  bill  of 
exceptions)  and  has  been  much  dwelt  upon  in  argument  It  is 
important  that  this  be  disposed  of.  After  the  plaintiife  hed 
been  raled  to  join  in  demurrer,  it  seems  that  a  dispute  anwe 
between  the  counsel  of  the  respective  parties  as  to  the  facta 
proven,  and,  they  not  being  able  to  agree,  the  court  decided 
what  facts  had  been  proven.  Bo  far  as  the  dispute  was  con* 
cerned,  and  as  to  the  facts  in  regard  to  which  counsel  on 
both  sidies  disagreed,  the  record  does  not  inform  us  what  the 
disputed  facts  were — neither  as  to  number,  kind,  or  impoiv 
tance;  but  it  does  show  a  dispute,  and  that  it  was  not  set* 
tied  by  the  parlies,  and  that  th^  court  did  decide  what  facts 
were  proven,  and  upon  such  decision  compelled  the  plaint* 
ifls  to  join  in  demurrer. 

It  uMiy  be  proper  here  to  Inquire  into  the  nature  of  a 
demuner  to  evldenoe.  In  Toung  v.  Black,  7  Cranoh,  666,  tjhe 
supreme  court  say:  "  A  demurrer  to  evidence  is  an  unusual 
proceeding^  and  is  allowed  or  denied  by  the  court  in  the 
exercise  of  a  sound  discreti^Ma,  under  all  the  circumstances 
of  the  case.  The  party  demurring  is  bound  to  a^ntt  as 
true,  not  only  all  the  facts  proved  by  the  evidence  intra- 
duoed  by  the  other  party,  but  also  all  the  ftMts  which  that  evi- 
dence  legally  may  conduce  to  prove.  It  follows  that  it  ought 
never  to  be  admitted^  where  the  party  demurring  refuses  to 
admit  the  facts  whidi  the  other  side  aftempts  to  prove.''  The 
same  oonrt  says^  in  The  Bank  ^  the  JMted  Stetea  v.  AnlM^  11 
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Wheat  171:    '^  By  this  demurrer  the  defendant  has  taken  tlie 
questions  of  fact  from  the  jury,  where  they  properly  belonged, 
and  has  substituted  the  court  in  the  place  of  the  jury,  and 
everything  which  the  jury  could  reasonably  infer  from  the 
evidence  demurred  to  is  to  be  considered  as  admitted.'* 
The  4anguage  of  adjudged  cases  on  this  subject  is  very 
strong,  to  show  that  the  court  will  be  extremely  liberal  in 
their  inferences,  where  the  party  demurring  will  take  the 
question  from  the  proper  tribunal.    It  is  a  course  of  prac- 
tice, generally  speaking,  that  is  not  calculated  to  promote 
the  ends  of  Justice.     In  Fowle  v.  Cfammon  CkmncU  of  Alenm- 
driOy  11  Wheat.  320,  the  court  say,   '^at  it  is  no  part  of  tiie 
object  of  the  proceedings  (demurrer  to  evidence)  to  bring  be- 
fore the  court  an  investigation  of  the  facts  in  dispute,  or  to  re- 
view the  force  of  testimony  or  the  presumptiona  arising 
from  the  evidence;  that  is  the  proper  province  of  the  jury. 
The  true  and  proper  object  of  such  a  demurrer  is  to  refer 
to  the  court  the  law  arising  from  the  facts.    It  supposes, 
therefore,  the  facts  to  be  admitted,  and  as  ascertained,  and 
that  nothing  remains  for  the  court  but  to  apply  the  law  to 
the  facts.''    This  doctrine  is  clearly  established  by  authm- 
ties,  and  is  expounded  in  a  very  able  manner  by  Lord  Oiief 
Justice  Eyre^  in  delivering  the  opinion  of  all  the  judges  in  ^ 
case  of  Oibaon  v.  Sunter,  2  H.  Bl.  1S7,  before  the  house  of  lorda 
It  was  there  held  that  no  p£trty  could  insist  upon  the  other 
party's  joining  in  demurrer,  without  distinctly  admitting 
upon  the  record  every  fact  and  every  conclusion  which  the 
evidence  given  for  his  adversary  conduced  to  prove.    If, 
therefore,  parol  evidence  is  given  in  the  case,  it  is  loose  and 
indeterminate,  and  may  be  applied  with  more  or  less  effect 
to  the  jury  as  evidence  of  circumstances  which  is  meant  to 
operate  beyond  the  proof  of  the  existence  of  those  circum- 
stances, and  to  conduce  to  the  proof  of  other  facts.    The 
party  demurring  must  admit  the  facts  of  which  the  evidrace 
is  so  loose,  indeterminate,  and  circumstantial,  before  the 
court  can  compel  the  other  side  to  join  therein. 

In  this  case  we  are  compelled  to  regard  the  defendant  as 
not  admitting  upon  the  record  all  the  facts  contended  for  by 
the  plaintiffs.  We  are  not  prepared  to  say  that  the 
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counsel  acted  captiously  in  the  dispute.  It  seems  of  so 
grave  a  nature  that  the  court  interposed  and  decided  the 
facts.  This  decision  of  the  court  seems  to  be  at  variance 
with  the  opinions  above  quoted.  We  are  unable  to  find  an 
adjudged  case,  in  which  the  court  has  in  such  instance  ex- 
erted  such  power.  We  think  it  was  not  its  province  to  de- 
cide what  facts  had  been  proven,  and  that  it  erred  in  doing 
BO,  and  then  compelling  the  joinder.  It  had  ample  power 
to  dispose  of  the  contumaciousness  of  the  plaintiffs,  if  any 
existed.  The  exceptions  do  not  show  which  party  origi- 
nated the  disagreement^  nor  in  whose  &yor  the  court  decided 
the  facts.  It  is  impossible  to  know  how  differently  the 
proof  would  appear  in  the  record,  had  not  such  decision 
been  made,  nor  what  effect  it  may  have  had  upon  the  final 
determination  of  the  cause.  It  was  the  province  of  the 
court,  not  to  find  the  facts,  but  to  apply  the  law.  In  oon- 
clnsion,  we  think  proper  to  state,  that  we  express  no  opin- 
ion as  to  the  points  much  disputed  in  argument  as  to  the 
evidence  tending  to  show  Hatch  to  be  upon  the  actual 
rancho  of  Pino.  His  counsel  so  placed  his  case  that  all 
inferences  which  a  jury  could  reasonably  draw  must  be 
taken  against  him,  and  all  that  was  loose,  circumstantial, 
and  indeteifminate  he  was  bound  to  admit  against  himself. 
Taking  the  whole  of  this  case  as  it  appears  to  us  from  the 
record,  we  think  it  should  be  sent  down  to  the  district  court 
to  be  tried  (20  notM>.    Letthejudgment  be  reversed* 

BbocchxjB)  J.,  dissenting: 

I  coincide  with  the  reasoning  of  the  opinion  which  has 
been  read,  on  a  majority  of  the  points  discussed,  and  oon- 
cnr  fully  in  the  judgment  of  the  court  on  all  the  points  in- 
volved, so  far  as  it  reverses  the  ruling  of  the  court  below 
and  remands  the  cause  for  a  new  trial.  I  regret,  however, 
to  have  to  feel  it  my  duty  to  deliver  a  separate  opinion  on 
the  most  important  question  involved  in  the  case.  I  allude 
to  the  grant  or  deed  offered  by  the  plaintiffs  in  the  court 
below  as  evidence  to  maintain  their  action,  and  by  the  court 
excluded  from  the  jury,  as  complained  of  in  the  third  bill 
of  exceptions.    In  deciding  that  the  court  below  erred  in 
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refusing  to  allow  that  grant  to  go  to  the  jnry,  it  seems 
proper  that  soine  reasons  should  be  assigned  showing  that 
the  grant,  when  it  shall  be  brought  to  the  consideration  of 
the  jory  in  the  new  trial,  is  to  have  some  force  and  effect 
imd  to  indicate  the  principles  which  onght  to  gorern  the 
eoHstruction  thereof  when  it  shall  come  to  be  considered  aa 
eridence  in  the  court  below.  I  have  to  regret  that  in  this 
Tiew  of  the  duty  of  this  tribunal,  I  stand  unsupported  by 
the  other  members  of  the  court 

This  grant  appears  to  hare  been  executed  by  Don  Bar* 
tolome  Baca,  as  supreme  political  chief  of  the  pro?ince 
of  New  Mexico,  under  the  supreme  national  govemment  of 
the  republic  of  Mexico,  with  the  consent  of  the  natiosal 
deputation  of  the  province.  It  comes  before  us,  as  it  wis 
before  the  court  below,  as  a  duly  authenticated  copy  of  the 
original,  bearing  the  appearance  of  genuineness,  and  seem- 
ing to  hare  been  executed  in  due  accordance  with  the  forms, 
ceremonieg,  and  solemnities  of  the  law.  This  docameot 
of  concession  grants  to  Don  Juan  S.  Pino  a  c^tain  exten- 
sive tract  of  land  lying  within  the  territory  of  New  Mexico, 
the  metes  and  bounds  whereof  are  therein  described,  em- 
bracing, as  it  is  alleged,  the  ranch  occupied  by  Alexander 
Hatch,  for  the  poesession  of  which  this  action  of  ejectment 
was  instituted  in  the  court  below.  The  plaintiffs  in  the 
original  cause  are  the  lawful  heirs  of  the  grantee,  Don  Jnan 
E.  Pino,  and  in  the  action  of  ejectment  offered  this  grant  ab 
evidence  of  their  right  to  recover  possession.  The  said 
grant  having  been  rejected  by  the  court  below,  the  plaint- 
iffs hitve  brought  the  question  of  its  validity  to  this  appel- 
late tribunal.  The  question  is  one  of  a  very  delicate  sad 
important  character,  and  in  view  of  the  importance  of  the 
principles  involved,  the  extent  of  property  depending  on 
the  result  of  this  cause^  and  the  effeot  which  the  final  adjndica^ 
tion  of  this  question  must  have  upon  the  real  estate  of  a 
large  portion  of  the  people  of  this  territory,  it  is  natural 
that  I  should  experience  some  regret  in  differing  from  a 
majority  of  the  court  in  the  opinion  which  I  ent^lain  in 
reference  to  thia  moat  interesting  and  important  branch  of 
the  case. 
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In  the  investigation  of  the  character  of  the  grant  in  ques- 
tion, and  in  the  application  thereof  to  this  case^  we  must 
inquire,  has  it  emanated  from  a  proper  source?    Is  it  duly 
aathenticated?   What  is  its  legitimate  force  and  effect,  and 
is  it  such  a  grant  as  should  command  the  protection 
of  the  coujrts  of  the  country?    It  is  an  undisputed  an.d  ad- 
mitted fact,  that  Don  Bartolome  Baca,  the  grantor,  was 
at  the  time  of  the  making  of  the  said  grant  the  duly  author- 
ized political  chief  of  this,  the  then  province  of  the  republic 
of  Mexico,  to  whose  wisdom  and  care,  under  the  advice  of 
the  provincial  deputation,  was  confided  the  government  and 
'he  interests  oi  this  province.    It  is  before  us  upon  the  rec- 
ord, that  the  grantee,  Don  Juan  E.  Pino,  on  the  sixth 
day  of  December,  1823,  petitioned  the  said  political  chief 
for  a  grant  of  the  tract  of  land  described  in  the  doe«ment 
of .  concession,  the  petitioner  setting  forth  in  the  petition, 
the  uses  and  purposes  to  which  he  de&ired  to  appropriate 
the  tract  of  land  for  which  he  petitioned.    Those  ooea  were 
the  cnltivation  of  the  soil,  the  pasturing  of  flocks,  th€  pro- 
motion and  encouragement  of  industrial  pursuits,  and  in 
general  such  purposes  as  looked  to  the  settlement  of  the 
uninhabited  portions   of   the   province,  the  enhanoement 
of  the  value  of  the  soil,  the  developoiient  of  the  resources 
of  the  country,    and   the    promotion  of  the  public  good. 
It  further  appears   that  the   said    petition  was  referred 
by  the  said  political  chief,  Don  Bartolome  Baca,  to  the 
provincial  deputation  of  the  province,  for  thtir  advice  ajid 
consent,  it  seeming  clearly  to  have  been  the  duty  of  said 
provincial  deputation  to  counsel  and  advise  with  the  said 
political  chief  in  relation  to  the  propriety  and  wisdom  of 
Biaking  such  grants.    It  further  appears  that  the  said  pro- 
vincial deputation,  having  duly  considered  the  matters  set 
forth  in  the  petition  thus  referred  to  them,  gave  their  agree- 
ment and  assent  to  the  concession  of  the  lands  petitioned 
for,  and  that  then,  and  not  until  then,  the  said  political 
chief,  in  the  name  of  the  supreme  national  government, 
made  to  the  petitioner,  Don  Juan  E.  Pino,  a  grant  of  the 
tract  of  land  for  which  he  petitioned,  and  for  the  purposes 
for  whieh  the  said  grant  was  sought. 
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It  has  already  been  remarked  that  the  grantor,  Don 
Bartolome  Baca>  was  the  undisputed  and  admitted  politi- 
cal chief  of  the  province  of  New  Mexico  at  the  time  of 
making  snch  grant  He  held  that  office  under  the  repub- 
lic of  Mexico  and  it  was  in  that  capacity  that  he  made  to 
Don  Juan  E.  Pino  the  grant  in  question.  It  is  to  be  pre- 
sumed that  all  of  his  official  acts  were  legitimate  and  in 
conformity  to  the  will  of  the  law  of  the  sovereign  power 
under  which  he  exercised  his  authority.  Such  must  be 
the  rational  and  legal  presumption,  until  it  be  shown  that  be 
transcended  his  powers,  or  acted  in  violation  of  laws  bear- 
ing upon  the  subject.  The  presumption  that  he  acted 
within  the  legitimate  scope  of  his  authority,  in  making  the 
grant,  derives  strength  from  the  circumstances  attending 
the  concession  of  the  land  from  the  incipiency  to  the  con- 
summation of  the  grant.  In  the  first  place,  let  us  look  at 
the  petition  of  the  party  seeking  the  grant  It  is  apparent 
from  the  form  of  the  petition,  the  consideration  therein  set 
forth,  and  the  motives  by  which  it  was  obviously  incited, 
that  the  petitioner  acted  under  full  conviction  that  he  was 
applying  to  .the  true  and  lawful  authori^  for  the  desired 
grant.  The  reference  of  the  petition  by  the  political  chief 
to  the  provincial  deputation,  indicates  that  the  said  func- 
tionary was  disposed,  like  a  faithful  public  officer,  to  pro- 
ceed with  due  deliberation,  care,  and  wisdom,  in  the  dis- 
charge of  a  delicate  and  important  public  duty.  Ae 
deliberations  of  the  provincial  deputation,  and  thdr  final 
assent  to  the  concession  of  the  land  in  conformity  to  the 
prayer  of  the  petitioner,  the  acceptance  of  the  task  devolved 
upon  them  by  the  reference  of  the  petition  to  their  in- 
vestigation, deliberation,  and  counsel,  and  their  response 
in  advising  the  political  chief  to  make  the  solicited  grant, 
indicate  that  they  were  acting  in  conformity  to  law,  and 
that  the  political  chief,  with  whom  they  thus  counseled 
and  advised,  acted  in  pursuance  of  legal  authorityi  in 
referring  the  case  to  their  consideration  and  in  ultimatelj 
making  the  concession.  The  presumption  in  favor  of  the 
legality  of  the  act  of  making  the  grants  derives  additional 
strength  from  the  considerations  which  moved  the  grantor 
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thereto.  In  doing  the  act,  he  seems  to  have  been  influenced 
bj  motives  that  looked  to  the  public  weal,  such  as  the 
population  of  the  unsettled  portions  of  the  province,  the 
cultivation  of  the  soil,  the  enhancement  of  the  value  of  the 
adjacent  lands  belonging  to  the  public  domain,  the  devel- 
opment of  the  resources  of  the  t^ountry,  and  other  benefits 
to  the  general  interest  of  the  province,  which  would  legiti- 
mately flow  from  a  settlement  of  the  uninhabited  portions 
of  the  territory  and  a  spread  of  industrial  pursuits.  It  is 
apparent  that  the  considerations  which  moved  the  grantor 
in  making  the  grant  were  founded  in  a  desire  to  stimulate 
the  dormant  energies  and  develop  the  latent  resources  of 
the  country.  In  this  he  seems  to  have  acted  the  part  of  a 
faithful  public  officer,  looking  not  only  to  the  welfare  of  the 
province  over  which  he  presided,  but  also  to  the  interest 
and  aggrandizement  of  the  supreme  national  government^ 
under  whose  authority  he  held  his  office  and  in  whose 
name  he  executed  the  grant. 

These  considerations  go  strongly  to  support  the  pre- 
sumption that  Don  Bartolome  Baca,  as  political  chief  of 
Che  province,  made  this  grant  by  virtue  of  authority  in  him 
duly  vested  by  the  supreme  national  government  of  Mexico. 
This  presumption  is  favored  by  the  declaration  in  the  docu- 
ment of  concession  that  he  made  the  grant  by  virtue  of  the 
authority  upon  him  conferred,  and  in  the  name  of  the  supreme 
national  government  This  grant  appears  from  the  record 
to  have  been  made  in  the  year  1823,  twenty-flve  years  be- 
fore the  republic  of  Mexico  parted  with  the  right  of  soil,  and 
her  political  authority  over  this  territory,  wherein  the  land 
in  question  lies,  and  where  the  grant  thereof  was  made. 
The  act  of  granting  this  land  was,  of  course,  a  public  pro- 
ceeding. The  record  thereof  passed  to  the  archives'  of  the 
government,  and  it  is  to  be  presumed  and  admitted  that  such 
official  functions,  when  exercised  by  the  high  public  author- 
ities of  the  provincial  government,  were  not  unknown  to  the 
supreme  national  authority.  It  is  not  to  be  supposed  that 
a  nation  would  establish  within  her  own  domains  a  pro- 
vincial or  subordinate  government,  appoint  officers  thereto, 
and  devolve  upon  them  the  responsible  duty  of  managing 
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the  affairs  and  fiuperinteBdiag  the  intereftts  6l  that  8abo^ 
dioate  government,  without  taking  cognizance  <rf  the  im- 
portant acts  of  its  f  aBctionaries. 

It  appears,  then,  that  the  supreme  national  gorernment  ol 
Mexico  adquiesoed  in  the  act  of  its  subordinate  aathoritiea 
in  this  proyince,  in  making  the  grant  of  land  here  in  ques- 
tion, for  the  lapse  of  about  twenty-fire  years.    We  are  to 
construe  the  silence  of  the  supreme  authority  in  regard  to 
the  public  acts  of  its  subordinate  authorities  into  an  affirma- 
tion or  approval  of  those  acts.    It  has  not  been  shown  that 
the  supreme  national  government  did  any  act,  passed  any 
law,  or  issued  any  edict  disavowing  grants  made  in  tliifl 
manner  and  by  these  authorities.    It  does  not  appear  that 
anything  has  been  done  by  the  national  government  of  Mex- 
ico tending  to  indicate  that  she  disapproved  of  such  pro- 
ceedings ;  but,  on  the  contrary,  those  functionaries  were  per- 
mitted for  years  to  go  on  uninterruptedly  in  the  exercise  of 
such  powers.    By  virtue  thereof,  countless  tracts  of  land 
are  now  possessed  by  the  inhabitants  of  this  territory,  who 
will  tremble  in  their  homes,  hitherto  deemed  permanent  and 
secure,  when  they  shall  have  learned,  from  the  intimation  of 
this  court,  by  how  frail  a  tenure,  in  the  opinion  of  this 
tribunal,  they  hold  their  possessions.     The  purposes  for 
which  Bucb  grants  as  the  one  in  question  were  made,  being 
such  as  look  to  the  welfare  of  the  province,  the  develop- 
ment of  its  resources,  and  consequently  to  the  interest  and 
greatness  of  the  supreme  government,  give  encouragement 
and  strength  to  the  idea  of  presumed  acquiescence  on  the 
part  of  the  superior  power. 

After  the  lapse  of  nearly  twenty-five  years  from  the  period 
of  this  grant,  this  territory  passed  from  the  ownership  of 
Mexico' into  that  of  the  United  States,  and  in  the  transition 
from  the  jurisdiction  and  authority  of  the  old  gova*nment 
to  those  of  the  new,  the  plaintiffs  brought  with  tiiem  this 
grant,  which  had  been  respected  and  maintained  inviolate 
for  nearly  a  quarter  of  a  century,  and  they  now  ask  us  if  we 
will  not  recognize  as  lawful  and  valid  an  act  from  a  high 
official  source,  which  for  so  long  a  period  had  the  unrestt-Ted 
acquiescence  of  their  former  sovereign.    The  supreme  conrt 
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of  Uie  United  States,  in  the  case  of  The  TJmted  StaieB  v. 
Arredondo  et  oLy  6  Pet.  691,  reeogmae  Hub  prindple  as  to 
all  public  grants  of  lands  or  acts  of  puUic  officers  in  issuing 
warrants^  orders  of  survey,  permission  to  cultivate  or  im- 
prove, as  evidence  of  inceptive  and  nascent  titles.    That 
the  public  acts  of  public  officers,  purporting  to  be  exercised 
in  an  official  capacity  and  by  public  authority,  shall  not  be 
presumed  to  be  usurped,  but  a  legitimate  authority,  pre- 
viously given,  or  subsequently  ratified,  which  is  equivalent. 
In  that  case  it  is  said,  '^  if  it  were  not  a  legal  presumption 
that  public  and  responsible  officers,  claiming  and  exercising 
the  right  of  disposing  of  the  public  donain,  did  it  by  order 
and  consent  of  the  govemmi^it  in  whose  name  the  acts  were 
done,  the  confusion  and  uncertainty  of  titles  and  possessicmB 
would  be  infinite."    The  same  case,  page  723,  says:    ^'  The 
grants  of  colonial  governors,  before  the  revolution,  have 
always  been  and  yet  are  taken  as  plenary  evidence  of  the 
grant  itself,  as  well  as  authority  to  dispose  of  the  public 
lands.   Its  actual  exercise,  wiihout  any  evidence  odf  disavowal 
revocation,  or  denial  by  the  king,  and  his  consequent  ac- 
quieseence  and  presumed  ratification,  are  sufficient  proof, 
in  the  absence  of  amy  to  the  eantrary  (subsequent  to  the 
grant),  of  the  royal  assent  to  the  exei'cise  of  his  prerogative 
by  his  legal  governors.    This  or  no  othar  court  can  require 
proof  that  there  exists  in  any  gevemment  a  power  to  dis- 
pose of  its  property.    In  the  absence  ot  any  elsewhere,  we 
are  bound  to  presume  and  consider  that  it  exists  in  the 
officers  or  tribunal  who«  exercise  it  by  making  grants,  and 
that  it  is  fully  evidenced  by  occupation,  eigoyment,  and 
transfers  of  property,  had  and  made  under  them,  without 
disturbance  by  any  superior  power,  respected  by  ail  co- 
ordinate and  inferior  officers  and  tribunals  throughout  the 
state,  colony,  or  province  where  it  lies." 

The  government  of  the  United  Btates,  in  all  the  special 
legislation  which  it  haa  had  in  reference  to  grants  by  the 
former  sovereign  of  portions  of  the  domain  over  which  she 
has  subsequently  acquired  authority  and  jurisdiction,  has 
always  recognized  the  principle  here  insisted  up(m,  and  in 
the  same  case.    United  States  v.  Arredondo  and  'Others,  the 
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supreme  court  of  the  United  Btates  says,  in  allusion  to  Buch 
legislation  by  congress,  that  '^  in  their  whole  legislatioD  on 
the  subject  (which  has  been  examined),  there  has  not  been 
found  a  solitary  law,  which  directs  that  the  authority  on 
which  a  grant  has  been  made  under  the  Spanish  goyernmoit 
should  be  filed  by  a  claimant  and  recorded  by  a  publio  offi- 
cer, or  submitted  to  any  tribunal  appointed  to  adjudicate 
its  validity  and  the  title  it  imparted.  <3ongress  has  been 
content  that  the  rights  of  the  United  States  should  be  sur 
rendered  and  confirmed  by  patent  to  the  claimant  under  a 
grant  purporting  to  have  emanated  under  all  the  official 
forms  and  sanctions  of  the  legal  goTemment.  This  is 
deemed  eyidence  of  their  having  been  issued  by  proper, 
lawful,  and  legitimate  authority,  when  nnimpeached  by 
proof  to  the  contrary." 

In  the  same  case  the  court  say:  **  Tlie  judicial  history  of 
the  landed  controversies  under  the  land  laws  of  yirginia 
and  North  Carolina,  as  construed  and  acted  on  within  those 
states,  and  in  those  where  the  land  ceded  by  the  states  to 
the  United  States  lie,  and  Pennsylvania,  whose  land  tenures 
are  very  similar  in  substance,  in  all  which  the  origin  of  titles 
is  in  very  general,  vague,  inceptive  equity,  will  show  the  uni- 
versal rule  that  the  acts  of  public  officers,  in  disposing  of 
public  land  by  color  or  claim  of  public  authority,  are  eyi- 
dence thereof  until  the  contrary  appears  by  the  showing  of 
those  who  oppose  the  title  set  up  under  it,  and  deny  the 
power  by  which  it  professed  to  be  granted.  Without  the 
recognition  of  this  principle  there  would  be  no  safety  in  title 
papers  and  no  security  for  the  enjoyment  of  prop«*ty  under 
them.  It  is  true  that  a  grant  made  without  authority  is 
void  under  all  governments:  9  Cranch,  99;  6  Wheat  303; 
but,  in  all,  the  question  is  on  whom  the  law  throws  the  bar 
den  of  proof  of  its  existence  or  non-existence.  A  grant  is 
void  unless  the  grantor  has  the  power  to  make  it,  but  it  is 
not  void  because  the  grantee  does  not  prove  or  produce  it. 
The  law  supplies  this  proof  by  legal  presumption,  arising 
from  the  full  legal  and  complete  execution  of  the  official 
grant  under  all  the  solemnities  known  or  proved  to  exist, 
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(HT  to  be  required  by  the  law  of  the  country  where  it  is  made 
and  the  land  is  situated." 

The  grant  in  this  case  comes  before  us  with  all  the  ap- 
pearances of  having  been  executed  in  conformity  to  the 
solemnities  and  sanctions  of  law.    In  that  respect  it  stands 
imimpeached.    In   view   of  the  foregoing  reasoning  and 
authorities  cited,  it  is  clear  to  my  mind  that  this  grant  must 
be  respected  as  having  emanated  from  a  lawful  source,  such 
as  would  be  recognized  by  congress  in  legislation  upon  the 
subject,  and  of  which  the  courts  can  not  be  regardless.    If 
the  authority  by  which  the  grant  was  made  is  to  be  viewed 
as  legitimate  and  binding,  let  us  inquire  what  is  the  charac- 
ter and  extent  of  the  rights  thereby  vested  in  the  grantee. 
It  is  obvious  that  the  designs  of  the  grantor  were  to  give  to 
the  grantee,  not  a  mere  possessory  right,  but  a  permanent 
right  to  the  land  granted.    This  intention  is  evinced  and 
undoubtedly  indicated  by  the  instructions  or  requirements 
of  the  document  of  concession,  wherein  the  grantor  says: 
''  I  have  thought  proper  to  grant,  in  the  name  of  the  supreme 
national  government,  to  Don  Juan  E.  Pino,  and  by  this 
document  of  concession,  the  site  which  he  solicits,  on  the 
river  Oallinas,  which  shall  be  called  Hacienda  de  San  Juan 
Bautista  del  Ojito  de  las  Gallinas,  with  the  known  bound- 
aries on  the  north  of  the  landmarks  of  the  site  of  Don 
Antonio  Ortiz  and  the  mesa  of  the  Aguage  de  la  Yegua;  on 
the  south  the  river  Pecos;  on  the  east  the  mesa  of  Pajarito; 
on  the  west  the  points  of  the  mesa  Chapamius;  in  which 
fixed  points  he  shall  place  formal    and    well-constructed 
landmarks,  so  that  in  all  time  the  dividing  lines  of  the 
lands  which  have  been  granted  to  him  may  be  recognized, 
in  wder  that  in  conformity  with  the  laws  now  in  force,  or 
that  may  be  in  force,  he  may  enjoy  them  for  himself  and 
his  legitimate  heirs.'' 

It  is  not,  however,  necessary,  in  view  of  the  bearing 
which  this  grant  should  have  in  the  court  below,  in  the 
action  of  ejectment,  to  determine  whether  the  effect  of  the 
grant  was  to  vest  in  the  grantee  a  title  in  full  property  to 
the  land  therein  embraced,  or  only  the  right  to  settle  and 
possess.    That  the  grant  was  sufficient   to  vest  in  the 
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grantee  the  ri^ht  .to  settle  and  possess,  there  can  be  no 
rational  doubt,  and  there  can  be  no  more  reason  for  nncer- 
tainty  and  doubt  as  to  the  quantity  ef  land  or  the  extent 
€^  the  tract  over  which  the  right  of  the  grantee  was  cariied. 
This  right  of  possession  was  to  the  whole  of  the  lands 
within  the  boundaries  laid  down  and  described  in  the  gnuit 
The  possession  of  a  part  of  the  tract  was  in  legal  contem- 
plation a  possession  of  the  whole,  to  tlie  effect  that  all  other 
persons  entering  thereon  without  a  higher  and  better  rigkt, 
derived  from  public  authority,  from  the  grantee  himself  or 
those  holding  under  the  grant,  would  be  there  as  meate  tres- 
passers. 

It  appears  from  the  evidence  that  the  grantee  did  take 
possession  of  the  tract  of  land  by  the  erection  of  bvildiDgfi 
and  actual  occupancy  of  the  same.  His  right  of  possession 
thereby  became  perfected,  and  it  was  by  virtue  of  that  right 
that  the  action  of  ejectment  was  brought  in  the  court 
below.  Is  the  right  thus  acquired  such  as  the  courts  of  our 
country  should  protect?  It  is  a  humane  and  just  principle 
of  the  law  of  nations  that  even  in  conquest  private  and  in- 
dividual rights  of  property  are  not  distmrbed  in  the  passsge 
of  the  conquered  country  from  the  old  to  the  new  sovereign. 
The  conqueror  seizes  on  the  possession  of  the  state  and  the 
public  property,  while  private  individuals  are  permitted  to 
retain  theirs.  They  suffer  but  indirectly  by  the  war,  and 
the  conquest  only  subjects  them  to  a  new  master:  Vat, 
Law  of  Nations,  b.  3,  c.  13,  sec.  200.  The  supreme  eoart 
of  the  United  States,  in  the  case  of  United  Statas  v.  Bardiemim, 
7  Pet.  86,  say  it  may  not  be  unworthy  of  remark,  that "  it 
is  very  unusual  now  in  cases  of  conquest  for  the  conqneror 
to  do  more  than  to  displace  the  sovereign,  and  atsame 
dominion  over  the  country.  The  modem  usage  of  nations, 
which  has  become  law,  would  be  violated;  that  sense  of 
justice  and  of  right  which  is  acknowledged  and  felt  by  the 
whole  civilized  world,  would  be  outraged,  if  ptrivate  prc^ 
erty  should  be  generally  confiscated  and  private  righfai 
annulled.  The  people  change  their  allegiance;  their  rela- 
tion to  their  ancient  sovereign  is  dissolved;  but  their  ndatlon 
to  each  other  and  their  rights  of  property  remain  undss- 
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tnrbed.  If  thifi  be  the  modem  rale,  even  in  ca«es  of 
conquest,  who  can  donbt  its  application  to  the  case  of 
amicable  ceBSion  of  territory? '' 

Bat  independent  of  thiB  general  principle^.it  ii  expremly 
stipulated  between  the  United  StateB  of  America  and  the 
Mexican  republic  in  the  treaty  of  Guadalupe  Hidalgo, 
article  10,  **  that  all  grants  of  land  made  by  the  Mexican 
government,  or  by  the  competent  authorities  in  territories 
previously  appertaining  to  Mexico,  and  remaining  for  the 
future  within  the  limits  of  the  United  States,  shall  be 
respected  as  valid  to  the  same  extent  that  the  same  grants 
would  be  valid  if  the  said  territories  had  remained  within 
the  limits  of  Mexico.''  By  the  same  treaty  it  is  also  stipu- 
lated that  '^Mexicans  now  established  in  territories  pre^ 
viously  belonging  to  Mexico,  and  which  remain  for  the 
future  within  the  limits  of  the  United  States,  as  defined  by 
the  present  treaty,  shall  be  free  to  continue  where  they  now 
reside,  or  to  move  at  any  time  to'  the  Mexican  republic,  re- 
taining the  property  which  they  possess  in  said  territories, 
or  disposing  thereof  and  removing  the  proceeds  wherever 
they  please: "  Id.,  sec.  8.  The  term  property  here  is  to  be 
taken  in  the  most  general  and  liberal  sense,  as  applying  to 
lands  as  well  as  to  movable  possessions.  By  the  word 
property,  as  applied  to  lands,  is  comprehended  every  species 
of  titlsy  inohoate  or  perfect,  embracing  all  those  rights  which 
lie  in  contract,  those  which  are  executory  as  well  as  those 
which  are  executed.  In  this  respect  the  relation  of  the 
inhabitants  to  the  government  is  not  changed:  BnUth  v. 
The  UnML  SMes,  10  Fet  326. 

The  scrupulous  care  and  fidelity  which  our  government 
intended  to  maintain  in  regard  to  the  rights  of  property  of 
the  inhabitants  of  this  territory  is  further  evinced  by  the 
duty  assigned  to  the  surveyor-general  of  the  territory  in  the 
law  creating  that  office,  wherein  it  is  made  the  duty  of  that 
officer  to  ascertain  the  origin,  nature,  character,  and  extent 
of  all  claims  to  lands  under  the  laws,  usages,  and  customs 
of  Spain  and  Mexico,  and  to  make  a  full  report  on  all  such 
claims  as  originated  before  the  cesidon  of  the  territory  to 
the  United  States  by  the  treaty  of  Guadalupe  Hidalgo,  of 
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1848|  denoting  the  yarions  grades  of  title,  with  his  decision 
as  to  the  validity  or  invaliditj  of  each  of  the  same  onder 
the  laws,  usages,  and  customs  of  the  country  before  its 
cession  to  the  United  States:  Statutes  at  Large,  1853-1854, 
Sheet  Acts,  309. 

It  thus  directly  appears  by  the  treaty  stipulations  be- 
tween the  United  States  and  the  republic  of  Mexico,  and 
by  the  subsequent  legislation  of  congress,  that  all  rights 
of  property  of  every  description  appertaining  to  the  citizens 
or  inhabitants  of  the  territory  previous  to  its  cession  to  the 
United  States,  were  to  be  sacredly  respected  and  invio- 
lably maintained.    Thus  do  whatever  rights  were  acqured 
by  the  plaintiff  in  this  suit  by  virtue  of  the  grant  of  the 
political  chief  of  this  province,  stand  securely  panoplied 
against  all  invasion,  and,  although  congress  has  thought 
proper  to  make  itself  the  judge  of  the  validity  of  such 
grants,  it  is  the  duty  of  the  courts  of  the  territory  to 
give  to  the  parties  claiming  under  them  such  protection 
as  the  law  and  equity  of  their  respective  claims  demand, 
until  their  rights  shall  have  been  Anally  det^mined  by  the 
government    of    the    United    States.      Without   deciding 
whether  the  grant  in   question  in  this  case   gave  to  the 
grantee  a  title  in  full  property  to  the  tract  of  land  therein 
described,  it  is  unquestionable  that  it  invested  him  with  a 
right  of  possession  to  the  whole  tract,  which  could  not  be 
defeated  by  any  but  the  lawful  authority  in  the  annulment 
or  disavowal  of  the  grant.    In  the  absence  of  any  evidence 
of  the  annulment,  revocation,  or  disavowal  of  the  act  by  the 
supreme  national  government  of  Mexico,  it  must  stand  as 
evidence  of  the  right  of  possession  of  those  claiming  under 
or  by  virtue  of  the  grant.    The   action   of   ejectment   is 
purely  a  possessory  remedy.    Its  whole  object  is  to  pat  the 
party  claiming  possession  into  the  enjoyment  thereof.    A 
judgment  in  ejectment   is   a   recovery  of  the  possession, 
without  prejudice  to  the  right,  however  it  may  appear  aftB^ 
wafds,  even  between  the  parties:   Adams  on  Ejectment,  32; 
OUy  of  (Hncinnati  v.  the  Lessee  of  WhUSj  6  Fet  431.     Such 
was  the  character  of  the  action  in  the  court  below.     Hie 
plaintiffs  sought   to   recover   possession,  and  offered  this 
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grant  as  evidence  of  their  right  of  recovery.  The  grant 
distinctly  defines  by  prominent  and  enduring  natural  ob- 
jects, the  metes  and  bounds  of  the  tract  of  land  which  it 
porports  to  convey.  These  objects  still  exist,  and  are  as 
distinctly  marked  now  as  they  were  at  the  time  at  which 
they  were  mentioned  in  the  deed  of  concession,  so  that 
there  can  be  no  doubt  as  to  the  precise  boundaries  within 
which  the  grant  lies. 

It  was  proved  on  the  trial,  as  appears  from  the  evidence 
on  record,  that  the  ranch  occupied  by  the  defendant,  Alex- 
ander Hatch,  was  within  those  metes  and  bounds.  If  the 
grant  is  worth  anything  more  than  a  blank  sheet  of  paper 
as  an  instrument,  tending  to  clothe  the  plaintiffs  with  a 
poBsesflory  right;  if  it  is  sufficient  to  give  them  a  right  of 
possession  to  one  foot  of  the  land,  it  is  ample  for  the  pur- 
pose of  giving  possession  to  the  whole,  and  sufficient  to 
maintain  the  action  of  ejectment  against  all  other  persons 
entering  thereon  who  can  not  show  a  better  right.  The  de- 
fendant in  the  court  below,  did  not  prove,  or  attempt  to 
prove,  a  better  right,  and  in  the  absence  of  such  proof 
this  grant  (had  it  been  permitted  to  go  to  the  jury),  aided 
by  the  other  testimony  adduced  on  behalf  of  the  plaintiffs 
should  have  enabled  them  to  recover. 
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MAimBLA  AJTTOKIA  OHAYEZ  v.  WM.  B.  HoENIGHT 
AJTD  JOSE  MABIA  OUTIEBE& 


ffcm-tauBMB  tar  Wbbbavd  in  Suit  bt  Wnm—WhoFe  %  wlto  amm  Ib  liar 
own  trntom  witboot  toiuing  tier  luisliaiiil,  «nd  no  objeetion  is  m»A9  on 
that  ground  in  tbe  court  below,  suoh  objection  cannot  bo  made  in  the 
supreme  court 

OiTiL  I.AW  Pbbyaub  ih  I^w  Uixioa— The  civil  law  la  established  by  leg- 
idatlTe  •Bftett&eoi  as  tte  role  of  prMittse  in  aU  oJvU  oasea  in  this  tmtL- 

Wm  MA.T  Sm  HuaB4H0  bt  Qxtil  X4iLW.^Altliottgh  by  the  <Mi  law 
a  wife  is,  in  general,  prohibited  from  suing  without  her  husband*s  con- 
sent, she  is  not  thereby  prohibited  from  instituUng  suits  against  lilm 
sbA  QtlMr  deCendanta,  wbore  she  ham  a  legal  or  eaoltaiWe  Mraae  of  suit* 

WmTB  lOMm  to  Sbcobb  DovAii  FBQna»T.«-UnAar  tka  oiyil  law  a  wife  haa 
%  t«olt  UoB  or  mortgage  on  her  husband's  psoperty,  of  t|ie  same  eOloaoy 
aa  A  written  nortgage,  to  the  amount  of  the  dotal  property  of  whlcb  he 
lieaniiia  possessed  through  her. 

axjBwr  GV  Lebv  IB  SiroH  OiiM-^Snch  Hen  of  the  wife  extends  to  prop- 
eeiy  aliaoateA  by  the  lHwb»Bd  beloce  dissolation  of  the  community  and 
to  tbat  acquired  by  tlie  community,  aa  well  as  to  the  husband's  property, 
tf  necessary  to  satisfy  the  lien. 

RaoiBTmAtioB  or  Suoh  liiBir  T7BNBOBnABT.*-No  reglstratiott  of  mtih  lien 
la  nasewacy.  tlie  marriage  being  itself  galBoient  notloe  of  It 

SvcB  Log  wof*  DiTBBm)  BT  Pboqm  cv  Cbboeedb — The  wtfe*s  liAn  In 
saeli  eases  Is  not  divested  by  the  levy  of  process  by  a  creditor  of  the 
husband  nor  by  a  sale  on  execution. 

Qaxarcial   Pbopbbtt,    What    la— By   ganandal   property   Is  meant  Hiat 
wbioh  Is  kiereaaed  er  noMltlpilad  duitag  tlie  mwriagw. 
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Injunction  to  Enfobcb  Wife's  Dotai«  Lobn.— An  Injunction  lies  it  the 
■nit  of  a  wife  to  prevent  a  sale  oi^  execution  of  tlie  husband*!  propertj 
and  of  that  acquired  by  the  community  by  one  of  hia  crediton,  where  tte 
amount  of  such  property  la  not  auflioient  to  aatlafy  her  Hen  for  her  dot. 
brought  to  her  husband. 

Appeal  from  the  district  court  for  the  first  jiididal  diB- 
trict..  The  opiDion  states  the  case, 

Ashurst  and  Watts,  for  the  oomplaiiiant. 

Smith  and  Tompkins j  contra. 

By  Court,  Begoohus^  J. : 

This  was  a  bill  in  chancery  before  Chief  Justice  DeareD- 
port,  in  the  district  court  for  the  first  judicial  district,  by 
Manuela  Antonia  Chavez,  seeking  relief  against  two  execa- 
tions  upon  judgments  obtained  by  William  S.  HcEnight 
against  Jose  Maria  Outieres,  the  husband  of  the  petitioner, 
which  executions  were  levied  upon  property  in  the  poBsea* 
sion  of  said  Jose  Maria  Gutieres,  and  upon  which  the  said 
Manuela  Antonia  Chavez  claimed  to  have  a  prior  lawfnl 
lien.  The  petitioner  alleged  that  some  time  in  the  year 
1826  she  was  married  to  one  Jose  Maria  Outieres,  in  the 
territory  of  New  Mexico,  and  that  she  had  lived  with  him 
as  his  lawful  wife  from  the  period  of  their  marriage  np  to 
the  time  of  the  filing  of  her  petition;  that  by  virtue  of  said 
marriage  her  said  husband  became  possessed  of  property 
belonging  to  her  and  inherited  by  her  from  her  father, 
Francisco  Chavez,  to  the  amount  of  about  thirty  tfaouand 
dollars,  and  which  her  said  husband  received  as  her  dot 
or  jointure,  and  as  part  of  her  inheritance;  that  said  prop- 
erty was  inventoried  at  the  time  of  its  delivery  to  her  hus- 
band by  the  representatives  of  her  said  father,  in  conform- 
ity to  the  laws  and  customs  in  force  at  that  time  in  the  te^ 
ritory  of  New  Mexico;  that  her  said  husband,  in  the  year 
1852,  became  security  to  one  William  S.  McEInight^  on  bcbalf 
of  one  Jose  Gutieres,  for  a  large  amount;  that  the  said  Wil- 
liam  S.  McKnight  prosecuted  suits  against  the  said  Joie 
Outleres  and  Jose  Maria  Gutieres,  and  obtained  judgments 
against  them  in  the  district  court  for  the  connty  of  Santa 
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Ana,  one  for  five  thousand  five  hundred  and  flftj-one  dol- 
lars and  eighty-nine  cents,  and  the  other  for  one  thousand 
nine  hundred  and  fifty-two  dollars  and  fifty-nine  cents,  and 
having  taken  out  executions  on  the  said  judgments,  pro- 
ceeded to  levy  the  same  on  the  personal  property  of  her 
said  husband,  which  she  alleged  ought  to  be  and  of  right 
was  hers,  inasmuch  as  her  said  husband  had  not  at  the  time  of 
the  leyying  of  the  said  executions,  or  at  the  time  of  her  ap- 
plication for  relief  against  the  same,  a  sufficient  property 
to  pay  the  amount  which  he  received  from  her  as  her  dot 
or  jointure.    The  petitioner  further  alleged  that  the  prop- 
erty levied  upon  by  the  said  executions  was  part  of  the 
produce  of  the  property  conveyed  to  her  said  husband  at 
the  time  of  her  marriage  as  her  dot,  and  set  up  a  claim  of 
a  tacit  hypothecation  or  mortgage  upon  the  same,  and  she 
prayed  that  the  said  William  S.  McKnight  and  Jose  Maria 
Gutieres  be  made  parties  respondent  to  her  bill;  that  an 
injunction  be  issued  to  restrain  the  enforcement  of  the  said 
executions  against  the  said  property,  and  that  such  further 
relief  be  granted  as  the  nature  and  circumstances  of  the 
case  might  require. 

In  accordance  with  the  prayer  of  the  petitioner  a  tempo- 
rary injunction  was  granted  restraining  and  enjoining  the 
sale  of  the  property  under  the  executions  aforesaid,  and 
the  said  Wm.  B.  McKnight  and  the  said  Jose  Maria  Gu- 
tieres were  summoned  to  appear  before  the  United  States 
district  court  for  the  first  judicial  district  of  the  territory  of 
New  Mexico,  to  answer  the  allegations  made  in  the  petition 
exhibited  by  the  said  complainant  against  them.  Upon 
the  hearing  of  the  cause,  one  of  the  defendants,  Wm.  S. 
McEjaight,  the  plaintiff  in  the  executions,  appeared  by  his 
counsel  and  demurred  to  the  allegations  as  set  forth  in  the 
petition  of  the  complainant  as  insufficient  in  equity  to  en- 
title her  to  any  relief.  The  court  held  that  the  matters  and 
things  contained  in  the  bill  were  sufficient  in  equity  to  en- 
able the  complainant  to  maintain  the  same;  therefore  the 
demurrer  was  overruled,  and  the  defendants  given  leave  to 
answer  the  bill.  The  defendants  declined  answering,  and 
the  coart  thereupon  adjudged  and  decreed  that  the  injunc- 
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tion  be  made  perpetnal,  and  that  the  plaintiff  have  esecu- 
tion  again»t  the  defendants  for  the  costs  of  thin  suit  Tht 
defendants  excepted  to  the  ruling^  of  the  eoort  and  appealed 
therefrom. 

In  the  argament  of  thte  cause  the  counsel  (or  the  defend- 
ant hare  denied  the  right  of  the  eomplainairt  to  sae  witiMMit 
the  consent  of  her  husband.  No  exception  can  be  tafaei  ifi 
an  appeal  to  any  proceeding  in  the  eircvit  court,  eioept 
such  as  shall  have  been  expressly  decided  in  that  eowt: 
Act  defining  judicial  powers,  Revised  Code  of  Neir'Hexieo, 
sec.  5;  p.  114.  The  supreme  court,  in  appeals  or  writs  of 
error,  shall  examine  the  record,  and  on  the  facts  thereiB 
contained  alone  shall  award  a  new  trial,  reverse  or  sArm 
the  judgment  of  the  circuit  court,  or  give  such  other  judg- 
ment as  to  them  shall  seem  agreeable  to  law:  Id.,  sec  7, 
p.  116.  The  defendant  in  the  court  below  did  not  con- 
test the  right  of  the  complainant  to  bring  the  sait  in 
her  own  name,  without  the  consent  of  her  husbaad,  hot 
on  the  contrary  tacitly  confessed  that  right  and  demurred 
to  the  allegations  set  forth  in  her  petition  afl  insufficient 
in  equity  to  entitle  her  to  the  relief  which  she  sought 
The  only  question  presented  to  the  court  below  was  as 
to  the  sufficiency  of  the  allegations  to  maintain  the  suit. 
That  question  alone  was  decided  by  the  court,  and  on  the 
exception  to  that  decision  only,  is  this  appeal-  founded 
This  court,  therefore,  even  if  its  opinion  inclined  in  fnrw 
of  the  proposition  argued  by  counsel  of  the  appellant,  would 
seem  to  be  precluded  from  the  adjudication  of  that  ques- 
tion by  the  law  defining  the  jadicial  powers  of  the  courts 
of  this  territory.  We,  however,  have  no  reluctance  in  ex- 
pressing our  opinion  upon  that  point,  although  our  views 
thereupon  may  be  regarded  as  obiter  dieteu 

According  to  the  civil  law,  a  woman,  on  maprying,  parti 
with  many  of  her  civil  rights,  and  amongst  the  rights  aKen- 
ated  by  the  conjugal  association  is  that  of  appearing  gen- 
erally in  court  as  plaintiff  or  defendant,  alone  or  without  tlie 
consent  of  her  husband.  But  she  does  not  part  with  the 
right  of  prosecuting  suits  against  her  Inisband  when  caoacB 
of   action   against   him   arise.    Bscriche,  under  the  head 
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of  Hnjer  Oasada,  461,  says:  ^^The  woman  who  marriea 
aiienateti  frMi  herself  the  power  of  exeroismg  aloAe  the 
greater  portion  tt  ber  ei^il  rights.  Hie  iatereat  of  the  oon- 
jngal  asflodaticm,  and  the  deference  which  she  owea  to  her 
husband,  require  her  to  do  nothing  of  importance  withottt 
his  sanction;  therefore  the  wife  can  not,  without  the  con- 
currence  of  her  hnaband,  make  a  contract,  or  witliidraw 
from  any  that  she  may  have  made,  or  release  parties  there- 
from,  or  malce  a  quaai  contract^  or  enter  into  lifcigwtion 
siare  la  judieiOy  demanding  or  defending  by  herself  «r 
attorneys.  *  *  *  Bat  the  wife  does  not  require  the  ex* 
press  permission  of  her  husband  in  order  to  proceed  against 
him  for  his  civil  or  criminal  acti<m." 

Buch  are  the  well-established  prlnoiptes  of  the  civil  law. 
Although  a  wife  is  thereby  prohibited  from  entering  alone 
into  litigation  with  other  persons  without  the  consent  of  her 
hoAand,  ehe  is  not  prohibited  from  instituting  and  main-* 
taining  suits  against  him  whenever  she  may  have  a  legal  or 
equitable  cause  of  action.    The  civil  law  is  oommended  to 
our  highest  admiration  by  the  humane  regard  which'  it  so 
justly  and  carefully  maintaixMs  on  behalf  of  the  ri^^ts  of 
woman.    In  pursuance  of  its  wise  and  just  policy  towards 
the  sex,  it  throws  its  panoply  around  the  married  woman  to 
protect  her  against  injustice,  tyranny,  and  aggression  upon 
her  rights  on  the  part  of  ber  husband.    When  her  eatate  is 
imperiled  by  hia  imprudence  or  extravagance,  ahe  is  in- 
vested with  power  to  assume  the  character  of  complainant 
against  him,  and  as  such  to  enter  the  courts  of  the  country 
and  demand  their  protection*    In  such  a  character,  and  in 
such  a  cause,  we  conceive  that  we  now  find  Manuela  An- 
tonia  Chaves  here,  with  her  bill  of  rights,  in  the  name  of 
the  law  whose  principles  are  thus  commended  to  our  admir- 
ation, asking  the  protection  of  this  court  against  the  con- 
sequence of  the  improvidence  of  her  husband,  Joee  Maria 
Gutieres. 

By  the  allegations  of  the  bill  it  api)ears  that  at  the  time 
of  her  marriage  vdth  him  he  became  possessed  of  a  large 
amount  of  property  as  her  dot.  Upon  the  faith  of  that 
proi>erty  he  became  security  for  a  large  sum  of  money.   As 
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sach  security  he  was  sued  and  prosecuted  to  execution,  llie 
executions  thus  obtained  were  levied  upon  property  in  his 
possession,  which  she  claims  as  equitably  belonging  to  het 
by  virtue  of  her  dotal  right,  inasmuch  as  he  did  not  thai 
possess  a  sufficiency  of  property  to  enable  him  to  make  res- 
titution to  her  of  the  amount  of  the  dot  which  she  brought 
to  him  at  the  time  of  their  conjugal  association.    She  prajs 
in  her  petition  that  he  be  made  a  party  respondent  to  her 
bill  and  summoned  to  answer  the  allegations  theran  con- 
tained.    He  stands  in  the  attitude  ot  a  party  defendant  in 
the  cause,  and  is  constructively  and  virtually  charged  with 
squandering  or  improvidently  using  her  dotal  property,  bj 
applying  it  to  purposes  foreign  from  those  for  which  it  was 
placed  in  his  hands;  by  making  it  liable  for  securilyship, 
while  its  legitimate  purpose  was  to  conduce  to  their  conju- 
gal contentment — ^to  secure  their  comfort,  to  protect  them 
from  want,  to  enable  them  to  provide  amply  for  their  fam- 
ily, and  to  promote  their  general  prosperity  and  happiness. 
It  is  not  difficult  to  conceive  that  the  court  below,  upon 
a  full  hearing  of  the  cause,  might  have  decreed  in  behalf  of 
the  complainant,  beyond  the  express  prayer  of  her  petition 
for  an  injunction  to  prevent  the  sale  of  the  property  leyied 
upon  by  the  executions.    If  the  cause  had  proceeded  to  a 
final  hearing  upon  bill,  answer,  and  proofs,  such  a  state  of 
facts  might  have  been  disclosed  as  to  have  made  it  the 
duty  of  the  court,  under  the  prayer  for  general  reli^  to 
render  a  decree  against  the  husband  to  prevent  him  from 
dissipating  and  wasting  the  property  in  his  possessioii,  to 
the  prejudice  of  the  rights  of  the  complainant,  as  set  forth 
in  the  allegations  of  her  bill.    Under  the  general  prajer 
for  relief,  the  court  might  have  extended  its  decree  beyond 
the  specific  relief  prayed  for  by  the  complainant,  so  as  to 
save  her  the  trouble  and  expense  of  similar  suits  for  the 
future.    If  the  defendants  had  put  in  their  answer  to  the 
bill,  and  the  case  had  gone  on  to  be  heard  upon  the  proofs, 
a  state  of  facts  might  have  been  developed  in  reference  to 
the  extravagance  and  improvidence  of  the  husband,  which 
would  have  inclined  the  complainant  to  ask  at  the  bar  snch 
a  decree  as  would  have  placed  her  property,  then  in  the 
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hands  of  her  husband,  beyond  his  control — ^beyond  the 
reach  of  his  improvidence  and  extravagance — ^and  such  a 
power  the  court  could  have  exercised  under  the  general 
prayer,  if  the  particular  relief  asked  for  was  authorized  by 
the  facts  stated  in  the  petition:  Barton's  Suit  in  Equity, 
46.  The  allegations  in  this  bill,  it  seems  to  us,  were 
sufBcient  for  that  purpose.  A  separation  of  the  dowry  and 
other  goods  which  the  wife  brought  to  her  husband,  and 
left  with  him  on  condition  that  he  should  bear  the  charges 
of  the  marriage,  ought  to  be  decreed  in  a  court  of  justice 
on  saiBcient  proof  that  the  bad  condition  of  the  affairs  of 
the  husband  and  the  smallness  of  his  estate,  put  the 
property  of  the  wife  in  danger:  1  Domat  Civil  Law, 
394,  895.  Such  a  condition  of  things  might  have  been 
shown  within  the  allegations  of  the  complainant's  bill  if  the 
cause  had  proceeded  to  a  hearing  upon  the  averments,  the 
answer,  and  the  proofs.  The  husband  then  stands  in  the 
attitude  of  a  defendant;  he  is  made  so,  not  only  by  the 
special  prayer  that  he  be  made  a  party  defendant,  but  also 
by  the  nature  of  the  averments  contained  in  the  petition. 

This  seems  clearly  to  be  a  case  in  which  the  wife  may  sue 
without  the  consent  of  her  husband,  for  it  is  not  to  be  pre- 
sumed that  the  husband  would  have  given  his  consent  to 
the  institution  of  a  suit  against  himself.  The  complainant 
was  therefore  properly  in  court  demanding  a  judicial  inves- 
tigation of  the  allegations  set  forth  in  her  bill.  From  all 
that  appears  on  the  record,  the  allegations  contained  in  the 
bill,  in  default  of  the  answer  of  defendants,  are  to  be  taken 
pro  ooftfesso  as  to  all  matters  of  fact  therein  alleged — ^that 
the  complainant,  Manuela  Antonia  Chavez,  at  the  time  of 
her  marriage  to  Jose  Maria  Outieres,  placed  in  his  posses- 
sion property  belonging  to  her  and  inherited  by  her  from 
her  father  to  the  amount  of  about  thirty  thousand  dollars, 
and  diat  he  received  the  same  as  her  dote  or  jointure  and  as 
part  of  her  inheritance.  By  the  civil  Taw,  which  is  recog- 
nized and  established  by  legislative  enactment  as  the  rule 
of  practice  in  this  territory,  in  all  civil  cases  the  wife 
acquires  a  tacit  lien  or  mortgage  upon  the  property  of  her 
husband  to  the  amount  of  the  dotal  property  of  which  he 
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became   possessed  through  her:     Febrero,  vol.  S,  p.  366. 
sec.  10;  White  Recopilacion,  vol.  1,  pp.  139, 140. 

The  recogniticm  of  this  principle  and  the  maintenance  of 
the  right  of  married  women  to  such  an  hipateoackih  nms 
through  all  the  elementary  authorities  on  the  dtil  Itw. 
According  to  the  provisions  of  the  Spanish  law,  Partidas, 
4,  11,  1,  17,  the  wife  had  a  tacit  mortgage  on  the  pr(q[KrtT 
of  her  husband  for  the  restitution  of  both  her  dotal  and 
paraphernal  effects:  Ga^quet  €i  a2.  v.  BimHryj  9  Ia  588; 
Benj.  A  8.  IMg.  437.  This  right  of  the  wife  to  a  tacit 
mortgage  is  so  fully  and  clearly  maintained,  betti  bj 
elementary  and  judicial  authorities,  and,  indeed,  seemt  to 
have  been  so  far  conceded  by  the  counsel  for  appellant  as 
to  render  amplification  upon  that  point  entirely  unneees- 
sary,  and  the  law  being  established,  we  will  proceed  to  in- 
quire into  its  application  to  this  case.  The  complain- 
ant in  her  bill  avers  that,  at  the  time  of  her  marria^^e, 
her  husband  received  as  her  dot  or  jointure,  ani  as 
part  of  her  inheritanee,  property  to  the  amount  of  aboot 
thirty  thousand  dollars,  and  the  allegation  not  having  been 
denied,  it  stands  as  confessed,  and  therefore  the  law  as  laid 
down,  and  the  facts  as  confessed,  establiah  a  tacit  lien  or 
mortgage  upon  the  property  of  the  husband,  Jose  Maria 
Outieres,  in  faror  of  the  wife,  Manuela  Antonia  Chaves,  to 
fhe  amount  of  her  dot,  as  set  forth  in  her  Mil.  The  Wad- 
ing force  and  effect  of  a  tacit  mortgage  is  equal  to  that  of  an 
express  written  mortgage,  and  attaches  as  strongly  to  the 
property  upon  which  it  has  its  lien:  Febrero,  sec.  6,  p.  365: 
and  the  general  mortgage  of  tiie  wife  for  her  dower  ex- 
tends to  property  alienated  by  her  husband  before  tiie  die- 
solution  of  the  conminnity  and  to  the  property  acquired  bj 
the  community,  as  well  as  that  which  belonged  to  her  hof- 
band  separat^y:  Oomen  r.  BUmqm^  3  Mart.  392;  Benj.  AS. 
Dig.  436.  So  jealous  and  careful  does  the  law  seem  to  be  in 
the  protection  of  the  rights  of  the  veife,  that  no  registration 
or  record  of  her  mortgage  is  required,  but  the  marriage 
alone  is  left  to  give  notice  of  her  lien  spon  the  property  of 
her  husband.  Where  a  husband  has  alienated  parapheraal 
property  of  his  wife  and  reeeives  the  proceeds,  she  has  a 
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lien  and  pririlege  therefor  on  his  estate,  nor  is  it  neees- 
BBTj  fkafc  any  eridenoe  of  her  claim  be  registered:  Dreu»  v. 
Dreiu^a  Syndiagj  8  Mart^  (N.  S. )  239]  Benj.  ft  8.  Dig.  436. 
And  in  thia  respect  there  is  no  difference  between  her  dotal 
and  her  paraphernal  rights.  Her  mortgage  arising  out  Of  her 
paraphernal  and  dotal  rights  stands  upon  the  same  footing, 
afl  regards  recording  the  evidence  of  them ;  her  legal  mort- 
gage attaches  in  both  cases  without  bdng  recorded:  Fain 
y.  Ferrety  U  La.  363;  Benj.  &  &  Dig.  438. 

Having  seen,  then,  that  a  tacit  mortgage  is  as  highly 
favored  by  the  law,  and  attaches  as  strongly  as  an  express 
recorded  mortgage,  let  ns  see  how  far  it  may  be  affected  by 
the  elaims  of  common  creditors*  In  the  case  of  Bitmebard 
V.  Blanehard  ei  <U.f  6  La.  298,  it  is  maintained  thait  a  sale 
of  mortgaged  property  by  the  sheriff  under  execution,  at 
tiie  soit  of  another  and  ordinary  creditor,  does  not  extinguish 
a  l^;al  mortgaig^  a  fortiori  the  levying  of  an  attacfament 
on  it  can  not:  Benj.  &  S.  Dig.  447;  and  the  principle  is  car- 
ried still  further  in  favor  of  the  mcHrtgage  of  the  wife  in  the 
case  of  Sastin  v.  Ikutin^s  Seirs^  10  La.  198,  wh^re  il 
is  laid  down,  that  if  the  legal  mortgage  of  the  wife  attach 
to  property  before  the  sale,  the  court  will  give  effect  to  it  on 
the  property  in  the  hands  of  the  vendee  of  the  husband: 
Benj.  &  S.  Dig.  437. 

&Qch  seems  to  be  the  general  current  of  authority  upon 
this  subject  in  support  of  the  principle  that  the  lien  acquired 
by  the  mortgage  upon  the  property  mortgaged  can  not  be 
divested  either  by  the  levying  of  process  upon  the  mortgaged 
property,  or  the  sale  thereof  by  the  mortgagor,  or  under 
execution.  It  is  alleged  in  the  complainant's  bill  that  the 
property  levied  upon  by  McKnight's  executions  was  part 
of  the  produce  of  the  dotal  prop^ty  which  she  brought  to 
her  husband  at  the  time  of  their  marriage,  and  in  view  of 
that  averment,  the  counsel  for  appellant  maintain  that  the 
property  levied  uxK>n  was  of  the  character  of  bienes  de  ganan- 
cu»,  and  therefore  liable  to  the  execution.  By  ganancial 
property  we  understand  that  which  is  increased  or  multi- 
plied during  marriage:  White  Recopilacion,  61;  but  in 
view  of  the  allegation  of  the  bill,  that  the  husband  had  not 


156  Ohaybz  v.  MgEkight.  [Sup.  Ci 


Opinion  of  the  Oourt— Brooohus,  J. 


property  enough  at  the  time  of  the  levying  of  the  execatioiu 
to  satisfy  the  claim  or  lien  of  his  wife  for  her  dot,  tiie 
question  whether  the  property  levied  upon  was  ganancial  or 
not  becomes  immaterial,  tor  the  mortgage  of  the  wife  for 
her  dower  extends  to  the  property  acquired  by  the  com- 
munity, as  well  as  that  belonging  to  her  husband  separately: 
Oasaau  v.  Blanquoy    3  Mart    392;    Benj.   &  &    Dig.   437. 
There  would  be  a  great  and  glaring  inconsistency  in  giving 
the  wife  a  mortgage  upon  the  property  of  the  husband  to 
the    full   amount  of  her  dot,  and  then  making  property 
acquired  by  the  husband  liable  to  the  debts  of  ordinaiy 
creditors,  while  the  entire  amount  of  his  estate  would  be 
insufficient  to  enable  him  to  make  restitution  of  her  dotal 
property.    The  proposition  is  entirely  and  palpably  repug- 
nant to  the  law  of  the  tacit  mortgage  of  the  wife,  as  applied 
to  this  case;  for  it  is  obvious,  und^  the  averments  of  the 
bill,  that  to  take  away  the  property  levied  upon  would  in- 
crease an  already  existing  insolvency  of  the  husband  to 
pay  to  his  wife  the  amount  of  the  dot,  which  she  alleges 
having  brought  to  him  on  their  marriage.    It  was  argued 
by  counsel  for  the  appellant,  that  the  tacit  lien  or  hypothe- 
cation contended  for  on  the  part  of  the  appellee  could  not 
be  enforced   against  creditors,  but  that  the  property  hy- 
pothecated must  be  reduced,  to  be  her  property,  by  bill  in 
chancery,  or  else  the  lien  must  be  lost    No  authorities 
were  cited  in  support  of  the  argument,  and  it  stands  in 
direct  antagonism  to  all  the  law  and  reasoning  which  has 
been  brought  to  bear  upon  the  subject    We  can  not  con- 
ceive that  it  was  the  duty  of  the  appellee  to  seek  the  aid  of 
equity,  in  the  enforcement  or  protection  of  her  lien,  at  any 
earlier  period  than  the  filing  of  her  bill  in  this  case,  when 
she  found  a  creditor  of  her  husband  about  to  interfere  with 
her  rights.    No  error  appearing  upon  the  record,  the  judg- 
ment of  the  court  must  be  affirmed  with  oosts. 
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FRANCISOO    EOMEEO    and     JUAST    BENEBIDIZ    t;. 

PEANCISCX)  SILVA, 

JuBiBDicnON  IN  Debt  undbb  Onb  Hundbbd  Dollabs.— The  district  courts 
liare  concurrent  Jurisdiction  with  courts  of  justices  of  the  peace  in  debt 
in  sums  leas  than  one  hundred  dollars. 

CosxB  Allowid  whbsb  Daicaobb  uhbbb  Orx  Huhdbbd  Boi^laba— The 
plaintiff  in  an  action  of  debt  in  the  district  court  recovering  less  than  on^ 
hundred  dollars*  damages  is  nevertheless  entitled  to  costs. 

FoBH  or  JuDQinEKT  AKD  Vbbdict  ON  INJUNCTION  BoNix— In  an  action  on  an 
injunction  bond,  where  the  Jury  award  the'  plaintiff  damages  below  the 
penal  sum,  the  verdict  should  be  for  the  penal  simi  with  damages  assessed 
at  the  amount  awarded,  and  the  Judgment  should  be  that  the  plaintiff 
recover  the  penal  sum  to  be  discharged  on  payment  of  the  sum  awarded 
as  damages;  but  a  defect  In  this  respect,  being  merely  formal,  may  be 
oorrected  in  the  supreme  couru 

Appbax  from  the  district  court  of  the  first  judicial  dis- 
trict  The  case  is  stated  in  the  opinion. 

WheatoUj  for  the  appellants. 

Watis  and  Athwrstj  for  the  appellee. 

By  Gourty  Dea venpobt,  0.  J. : 

This  case  was  institnted  and  tried  in  the  district  court  of 
the  first  judicial  district  of  this  territory.  Francisco  Silva 
instituted  his  action  of  debt  on  an  injunction  bond  against 
Francisco  Romero  and  Juan  Benebidiz.  The  bond  is  in 
the  words  and  figures  following:  Know  all  men  by  these 
presents  that  we,  Francisco  Bomero  as  principal  and  Juan 
Benebidiz  as  security,  are  held  and  firmly  bound  unto 
Francisco  Silva  in  the  sum  of  one  hundred  dollars,  to  the 
payment  of  which  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  forever.  Sealed  with  our  seals,  and  dated 
this  May  10,  1855.  The  condition  of  the  above  obligation 
is  such  that  whereas  the  above-named  Francisco  Bomero, 
for  himself  and  his  associates,  has  sued  out  an  injunction 
before  his  honor,  J.  J.  Deavenport,  restraining  and  enjoining 
Francisco  Silva  and  Pedro  Montoya  from  interfering  with 
the  said  Francisco  Romero  and  his  associates  from  working 
upon  and  repairing  a  certain  acequia  mentioned  in  said  bill 
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filed  and  enjoining  and  restraining  the  said  Francisco  Silya 

and  Pedro  Hontoya  from  turning  or  directing  the  water 

from  said  cusequia.     l^ow,  if  the  said  Francisco  Bomero  and 

his  associates  shall  well  and  truly  pay  all  damages  that  may 

be  caused  to  the  said  Francisco  Bilva^  on  account  of  tbe 

wrongful  suing  out  of  said  injunction^  then  this  obligatioD 

to  be  null  and  void,  otherwise  to  remain  in  full  force  and 

virtue. 

Signed: 


FfiANdBOD  X  BOHESa       [SEAL.] 
mariL 
His 

Juan  x  Benebidiz.          [bsil.] 

mark.  • 

The  defendants  pleaded  nU  debet  TheremiMm  a  trial  was 
had,  and  the  jury  returned  a  verdict  as  follows:  We,  the 
jury,  find  for  plaintiff  and  assess  his  damages  at  fifty  dol- 
lars. Thereupon  the  following  judgment  was  entered  up: 
It  is  therefore  ordered  by  the  court  that  the  said  j^aintiif 
recover  of  the  said  defendant  the  sum  of  fifty  dollars  for  his 
damages,  assessed  as  aforesaid,  and  also  his  coflts  in  tliia 
behalf  to  be  taxed.  A  motion  was  made  for  a  new  trial 
which  the  court  overruled,  to  the  overruling  of  wfaidi  mo- 
tion defendant  excepted  and  prayed  an  appeal  to  this  ooort, 
which  was  granted.  The  error  assigned  in  this  case  is  that 
the  court  erred  in  giving  judgment  for  the  sum  of  tttj  dol- 
lars and  costs  againat  tbe  defendant,  when  it  should  hare 
been  for  fifty  dollars  against  defendant,  and  against  tbe 
plaintiff  for  coats.  In  support  of  such  errw,  couasd  ftff 
appellant  rely  upon  the  following  section  of  the  revised 
code:  ^  In  all  actions  founded  upon  debt  or  other  ooo- 
tract,  If  the  plaintiff  recover  an  amount  which,  exclosiTe  at 
interest,  iB  below  the  jurisdiction  of  the  court,  he  dial!  w- 
cover  judgment  therein,  but  the  costs  shall  be  adjudge 
against  him  unless  the  plaintiiTs  claim,  aa  established  ob 
the  trial,  shall  be  reduced  by  offset  below  the  jurtsdictiofl 
of  the  court :  *'    Revised  Code,  sec.  2,  p.  198. 

tJnder  this  section  the  only  question  to  be  settled  is* 
whether  the  district  court  had  jurisdiction.  The  orgaaio 
law  provides,  that  the  jurisdiction  of  the  several  cooria 
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herein  provided  for^  both  appellaie  and  original^  and  that 
of  the  probate  courts  aad  of  jufitices  of  the  peace,  shall  be 
as  limited  by  law,  provided  that  justices  of  the  peace  shall 
not  have  jurisdiction  of  any  matter  in  controversy  wbeie  the 
title  or  boundaries  of  land  may  be  in  dispute,  or  wh^ne  the 
debt  or  sum  claimed  shall  exceed  one  hundred  dollars ;  and 
the  said  supreme  and  district  courts  respectively  shall  pos- 
sess chancery  as  well  as  common  law  jurisdiction:    Revised 
Code,  sec.  10,  pp.  61, 62,    The  territorial  legislature  provides 
the  district  court  shall  have  original  jurisdiction  in  all 
cases,  civil  and  criminal,  in  which  the  jurisdiction  is  not 
specially  delegated  to  some  otha*  court,  and  such  appellate 
and  supervisory  jurisdiction  as  may  be  given  them  by  law: 
Revised  Code,  sec.  21,  p.  174.    Let  us  see  if  the  jurisdiction 
OTer  this  case  is  specially  delegated  to  some  other  court. 
There  is  nothing  in  the  organic  law  that  ousts  the  district 
court  of  its  jurisdiction  over  this  case.    If  we  examine  the 
jurisdictioii  given  to  justices  of  the  peace,  we  And  tbat 
every  justice  of  the  peace  shall  have  jurisdiction  co«exten- 
sive  with  the  county  of  or  for  which  he  is  elected,  of  all  ac- 
tions of  debt,  covenant,  ajnd  assumpsit,  and  in  all  actions 
founded  on  contracts,  of  trespass,  and  trespass  on  the  case 
for  injuries  to  persons,  or  to  real  or  personal  property, 
wherein  the  debt,  or  balance  due,  or  damages  shall  not  ex- 
ceed one  hundred  dollars,  and  to  take  and  enter  judgment 
on  the  confession  of  any  defendant  when  the  amount  of  the 
judgment  confessed  does  not  exceed  one  hundred  dollars: 
Revised  Code,  sec.  34,  p.  142;  but  there  is   no  exclusive 
jarisdiction  specially  conferred  on  them  by  the  legislature. 
We  understand  by  these  terms,  "  not  specially  delegated  to 
some  other  court,"  to  mean  a  jurisdiction  to  be  exclusively 
exercised.  The  districi  court  has  concurrent  jurisdictioa  with 
the  courts  of  the  justices  of  the  peace  in  debt,  etc.,  in  sums 
ander  the  amount  of  one  hundred  dollars.    The  amount  of 
damages  not  falling  under  the  jurisdiction  of  the  district 
court,  there  is  no  error  in  taxing  the  costs  against  defendant. 
The  only  error  we  perceive  in  the  record  is  in  the  form  of 
the  verdict  and  judgment  rendered  below.     The  verdict 
should  have  been:    We,  the  jury,  find  for  the  plaintUC  the 
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penal  sum  of  the  bond,  and  assess  his  damages  on  the  same 
at  fifty  dollars.  The  judgment  should  have  been:  It  is 
therefore  ordered  by  the  court  that  plaintiff  recover  of  the 
defendant  one  hundred  dollars,  the  penal  sum  of  said  bond^ 
to  be  discharged  by  payment  of  fifty  dollars^  the  damages 
assessed  by  reason  of  the  breach  of  the  same,  and  also  his 
costs  on  this  behalf  expended,  to  be  taxed.  But  as  thiBonly 
goes  to  the  form  and  not  to  the  substance,  it  may  be  cor- 
rected in  this  court.  Let  the  judgment  be  affirmed,  intb 
the  modification  as  to  the  form,  with  costs. 


JUAlf  AROHIBEQUB  v.  JOSE  MABTA   MIEEA- 

DzszBiCT  CoTTBTS  Havs  ko  Stbictlt  Afpbliatb  JUBisnicxxox.— UnOer  tte 
organio  act  no  court  is  clothed  with  appellate  poiren  except  tlie  aapreae 
court,  and  the  legislature  can  not  confer  upon  the  district  courta  soletii 
appellate  and  revisory  Jurisdiction. 

APPBAIi    TO    DiSTBIOT    OOUBT    FBOM    JUSTICB,     HOW    TBIia— Oil    HI    •Vpeil 

from  a  justice  of  the  peace  to  the  district  court,  the  oaae  is  tried  duuM 
on  Its  merits  In  such  district  court,  as  a  court  of  original  jurlsdletiaft.  wA 
not  as  an  appellate  court,  without  regard  to  the  prevloas  triai,  and  tte 
parties  may  file  accounts,  set-ofEd,  eta,  as  U  the  oaae  had  origiaated  li 
the  district  court 

EBBOB8  IN  Tbanscbipt  ON  SuGH  ApfbaZo— The  traoscrlpt  on  appeal  ttm 
a  justice  of  the  peace  to  the  district  court  is  to  be  resorted  to  only  to 
ascertain  that  the  case  originated  and  was  tried  in  such  Justice's  eow 
a  judgment  rendered,  and  an  appeal  properly  taken,  and  It  is  not  emr 
for  the  court  to  refuse  to  dismiss  the  case  for  enors  apparent  to  ^ 
transcript. 

DisoBBPANCiES  IN  Tbstimont  ABB  FOB  JuBT.— It  Is  the  provinoc  of  the  jOT 
to  weigh  the  testimony  and  to  dedde  as  to  apparent  discrepancies  therei&. 

Nbw  Tbial  BBCAirSB  Vbbdiot  AOAiBsr  EYiDBNOB—An  appUcMloB  for  ft 
new  trial  because  the  yerdict  is  against  evidence  is  addressed  to  tke 
sound  discretion  of  the  court,  and  should  be  denied,  unless  the  flsd&c 
of  the  jury  Is  clearly  against  the  weight  of  evidence,  and  the  eads  ol 
justice  obviously  require  that  a  aew  trial  tiiould  be  had. 

Appeai.  from  the  district  court  of  the  first  Judicial  dis- 
trict for  Santa  Ana  county.  The  case  appears  from  the 
opinion. 

Joab  Houghton,  for  the  appellant. 

8.  B.  Mhins,  contra. 


Jan.  1857.]  Archibeque  v.  Miera.  161 

opinion  of  the  Court— Deayenport,  O.  J. 

By  Oonrt,  Dea vbnpobt,  0.  J. : 

This  action  was  commenced  before  Vicente  Romero,  a 
justice  of  the  peace  for  the  county  of  Santa  Ana,  by  Juan 
Archibeque  against  Jose  Maria  Miera,  for  damages  done  to 
his  wheat  in  his  wheat-fleld  by  the  cattle  of  defendant. 
The  said  justice  of  the  peace  gave  judgment  against  said 
Miera,  that  he  should  pay  said  Archibeque  forty  almudes 
of  wheat,  from  which  judgment  said  Miera  prayed  an  ap- 
peal to  the  district  court  for  the  first  judicial  district  for  the 
county  of  Santa  Ana.    In  the  district  court  the  case  was 
tried  de  novo.     Defendant  Miera,  in  the  district  court,  made 
a  motion  to  dismiss  plaintiff's  action  for  reasons  apparent 
on  the  recofd,    which    the   court   overruled,  and  allowed 
plaintiff  to  file  his  account.    The  account  filed  is  in  the 
following  words:    "  To  damages  caused  by  the  cattle  of  said 
Jose  Maria  Miera,  eating  and  destroying  the  wheat  of  the 
aaid  Juan  Archibeque,  of  the  value  of  fifteen  dollars,  being 
forty  almudes  of  wheat,  in  the  year  1855."    To  the  over- 
ruling of  said  motion,  and  permitting  said  account  to  be 
filed  in  said  cause,  the  appellee  assigns  as  error,  if  there 
be  error  in  the  record,  in  his  joinder. to  errors  assigned  by 
appellant.    To  settle  the  practice  in  cases  of  appeals  from 
the  courts  of  justices  of  the  peace  to  the  district  courts  of 
this  territory,  it  is  deemed  necessary  to  notice  these  points. 
The  organic  act,  section  10,  enacts,  that  the  judicial  power 
of  this  territory  shall  be  vested  in  a  supreme  court,  district 
courts^  probate  courts,  and  in  justices  of  the  peace.    The 
same  act  sums  up  the  jurisdiction  of  these  several  courts 
as  follows:    The  jurisdiction  of  the  several  courts  herein 
provided  for,  both  appellate  and  original,  and  that  of  the 
probate  courts,  and  of  justices  of  the  peace,  shall  be  as 
limited  by  law,  provided  that  justices  of  the  peace  shall 
not  have  jurisdiction  of  any  matter  in  controversy  where 
the  title  or  boundaries  of  land  may  be  in  dispute,  or  when 
the  debt  or  sum  claimed  shall  exceed  one  hundred  dollars. 
And  the  said  supreme  and  district  courts  respectively  shall 
possess  chancery  as  well  as  common  law  jurisdiction. 
Under  the  organic  act  no  court  in  th^s  territory  is  clothed 
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with  appellate  powers  except  the  supreme  couirt  The  dis- 
trict court,  courts  of  probate,  and  of  justices  of  the  peace  are 
courts  of  original  jurisdiction.  The  jurisdiction  of  these 
several  courts  is  thus  limited  by  the  organic  law  as  to  their 
appellate  and  original  powers.  It  fixes  their  character;  and 
that  portion  of  the  organic  act  which  provides  that  the  joiis* 
diction  of  the  several  courts  herein  provided  for,  both  ap- 
pellate and  original,  and  that  of  the  probate  courts  and  of 
justices  of  the  peace,  shall  be  as  limited  by  law,  provided; 
etc.,  it  does  not  confer  upon  the  legislature  the  power  to  be- 
stow upon  the  supreme  court  original  jurisdiction,  nor  ap- 
pellate powers  upon  the  other  courts  therein  mentioDed. 
It  only  provides  that  the  jurisdiction  of  the  supreme  coort, 
with  its  appellate  power,  shall  be  as  limited  by  law,  and 
the  jurisdiction  of  the  other  courts  therein  mentioned  as 
courts  of  original  jurisdiction  shall  be  as  limited  by  law. 

It  will  be  seen,  by  reference  to  the  revised  code,  sec.  101, 
p.  164,  that  it  is  provided,  that  any  person  aggrieved  by 
any  judgment  rendered  by  any  justice  may  appeal  by  him- 
self, his  agent,  or  attorney,  to  the  district  court  of  the 
county  where  the  same  was  rendered,  under  the  provisions 
therein  specified.  Section  104,  on  same  page,  provides  that 
the  case  npon  such  appeal  shall  be  tried  de  novoy  and  the 
same  rules  shall  govern  the  district  court  in  said  trial  that 
are  prescribed  for  the  government  of  justices'  courts.  The 
appeal  here  allowed  is  only  a  remedy  prescribed  by  law  to 
enable  parties  who  may  conceive  themselves  aggrieved 
by  the  judgments  of  justices  of  the  peace,  to  take  their  cases 
into  the  district  courts  as  courts  of  original  jurisdiction,  to 
have  their  cases  there  tried  de  novo  npon  their  merits.  Se^ 
tion  103  requires  that  on  or  before  the  first  day  of  the  neit 
term  of  the  district  court  for  the  county,  the  justice  shall 
file  in  the  office  of  the  clerk  of  said  court  a  transcript  of  all 
the  entries  made  in  his  docket  relating  to  the  case,  together 
with  all  the  papers  relating  to  the  suit:  Bee  Revised  Code, 
164.  The  motion  made  by  appellee,  in  the  court  below,  to 
dismiss  the  action  for  reasons  apparent  on  the  reccHnd  had 
reference  to  the  transcript  sent  up  by  the  justice  of  the 
peace.    The  district  court  did  not  sit  aa  a  court  exerdsinp 
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appellate  powers  to  revise  and  correct  such  errors  In  law  as 
might  appear  in  the  transcript  of  the  justice  of  the  peace. 
The  case  had  been  brought  by  appeal  from  the  court  below 
to  be  tried  de  novo.  The  only  office  which  the  transcript 
by  law  can  perform  in  the  district  court  is  to  certify 
to  that  court  that  a  certain  case  had  originated  in  the  jus- 
tice's court,  how  said  case  was  decided,  and  that  the  appeal 
had  been  regularly  prayed  for  and  taken  to  the  district 
court.  And  upon  such  appeal  being  taken  it  is  the  duty  of 
the  justice  of  the  peace  to  send  up  with  his  transcript  all 
the  j^apers  relating  to  the  case.  The  case  then  is  regularly 
in  the  district  court,  to  be  tried  de  novo  upon  its  merits;  in 
other  words,  the  district  courts,  ascertaining  from  the  jus- 
tice's transcript  that  the  case  had  originated  in  the  justice's 
court,  and  there  having  been  tried  and  being  brought  prop- 
erly before  it  by  appeal,  it  pays  no  further  attention  to  the 
transcript,  but  proceeds  to  try  the  case  upon  its  merits,  as 
if  no  trial  had  ever  taken  place.  From  this  point  the  dis- 
trict court  proceeds  unshackled  to  try  the  case  de  novo,  al- 
lowing the  parties^  not  by  way  of  amendment,  but  as  in  a  caso' 
never  before  tried,  to  file  their  accounts,  set-offs,  or  to  do 
whatever  is  necessary  to  a  full,  clear,  and  legal  representa- 
tion of  the  real  merits  of  the  issue  between  the  parties. 
The  case  in  every  respect  is  to  be  tried  de  novo,  without  re- 
gard to  the  proceedings  of  the  justice  of  the  peace,  and 
the  district  court  can  only  look  to  the  transcript  of  the  jus- 
tice of  the  peace  for  the  purpose  of  ascertaining  if  the  case 
appealed  is  the  one  that  originated  there,  and,  after  having 
done  so,  the  transcript  is  of  no  further  service  than  that  of 
enabling  the  clerk  to  tax  the  costs  in  the  case. 

In  disposing  of  this  error,  as  assigned  by  the  appellee, 
this  court  only  does  so  to  settle  the  practice  in  relation 
to  appeals  from  justices  of  the  peace  to  the  district  courts, 
a  practice  which  is  of  growing  importance,  inasmuch  as 
from  the  imperfect  manner  in  which  justice's  of  the  peace 
keep  their  entries,  if  cases  had  to  abide  the  transcript 
made  out  and  sent  to  the  district  courts,  scarcely  one  in 
twenty  could  ever  be  tried  de  novo.  In  overruling  said 
motion  to  dismiss  plaintiff's  action,  and  in  permitting  him 
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to  file  his  account,  the  district  court  committed  no  error, 
and  its  course  is  in  accordance  with  law  and  in  consonance 
with  the  practice  as  indicated  and  set  forth  above.  The  case 
proceeded  to  trial  in  the  district  court  below,  and  the 
jury  returned  a  verdict  in  favor  of  the  defendant,  Miera, 
and  the  court  rendered  up  a  judgment  in  his  behalf.  Plaint- 
iff below  moved  for  a  new  trial,  which  the  court  OTer- 
ruled.  To  which  opinion  of  the  court,  in  overruling  aaid 
motion  for  a  new  trial,  plaintiff  excepted,  and  prayed  an 
appeal  to  this  court.  Two  grounds  of  error  are  assigned 
here  by  appellant:  1.  That  the  district  court  erred  in  re- 
fusing to  grant  the  motion  for  a  new  trial ;  2.  The  district 
court  erred  in  rendering  judgment  for  appellee  when  it 
should  have  been  for  appellant.  It  is  necessary  to  examine 
the  testimony  in  this  case  to  ascertain  if  there  be  error  or 
not.  Pablo  Archibeque,  a  witness  on  the  part  of  appel- 
lant, states  that  on  one  occasion  he  saw  eleven  head  of 
cattle,  large  and  small,  belonging  to  the  said  Jose  Maria 
Miera,  jump  into  the  wheat-field  of  Juan  Archibeque,  and 
he  went  and  drove  them  out.  It  was  in  June,  about  the 
first.  The  field  was  damaged  about  the  time  he  droTe 
them  out.  Juan  Archibeque  came  to  the  field  and  asked 
whose  cattle  they  were,  and  witness  said  they  were  the 
cattle  of  Jose  Maria  Miera,  and  Archibeque  drove  them  to 
his  corral.  This  was  in  the  summer  of  last  year.  This 
witness,  it  will  be  observed,  states  that  this  occurred  about 
the  first  of  June,  and  that  Juan  Archibeque  drove  the  cattle 
to  his  corral;  and  the  very  next  witness,  Juan  Oermigo, 
introduced  by  plaintiff,  proves  that  on  one  occasion  in  the 
same  year  he  saw  the  cattle  of  Jose  Maria  Miera  in  the 
corral  of  Juan  Archibeque,  about  twenty-one  cows;  about 
the  last  of  June  or  the  first  of  July.  Here  is  a  diffefenee 
in  point  of  time  of  a  month,  or  nearly  so,  between  the  testi- 
mony of  his  first  two  witnesses,  and  as  to  the  numb^  of 
cattle,  a  difference  of  ten,  the  first  witness  stating  that 
there  were  only  eleven  and  the  latter  twenty-one  cows. 

These  discrepancies  between  the  statements  of  these  two 
witnesses  it  was  the  legitimate  province  of  the  jury  to  weigh 
in  connection  with  the  other  facts  in  the  case,  in  making 
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op  their  verdict.  Another  fact  connected  with  the  testi- 
mony of  Pablo  is  worthy  of  consideration  in  coming  to  an 
opinion  in  this  case.  He  is  the  only  witness  who  saw  the 
cattle  in  the  field  of  Juan  Archibeqne,  and  had  the  best  op- 
portunity to  know  the  extent  of  damages  done  by  tlie  cattle, 
if  any.  He  says  the  field  was  damaged,  but  does  not  state 
to  what  extent,  o^  by  whose  cattle.  Why  did  not  the 
plaintiff  prove  by  him  the  amount  of  damage  done  by 
Miera's  cattle?  The  two  witnesses,  Diego  Oarcia  and  Fran- 
cisco Oamle,  who  assessed  the  damages  of  forty  almudes  of 
wheat,  both  state  that  when  they  went  to  the  field  they 
foand  the  tracks  of  horses,  burros,  and  cattle  in  the  field, 
and  that  they  assessed  only  the  fresh  damages;  and  San- 
tiago Real,  the  witness  who  was  directed  by  the  justice  of 
the  peace  to  have  the  damages  assessed,  testifies  that  the 
ground  was  wet,  and  that  in  the  field  there  were  tracks  of 
cows,  horses,  jackasses,  and  mules,  and  the  ground  being 
moist,  all  the  tracks  appeared  fresh.  The  defendant  intro- 
duced two  witnesses,  Salvador  Jarmilla  and  Salvador  Gon- 
zales, who  state  that  during  the  summer  they  had  seen  two 
horses  of  Don  Miguel,  and  one  burro,  two  oxen,  and  four 
mules  of  Juan  Archibeque  in  the  same  wheat-field,  and  that, 
by  the  bidding  of  Miera,  they  had  turned  them  out 

This  was  in  substance  all  the  testimony  in  the  case.  The 
jury  below  had  the  right  to  weigh  all  this  testimohy,  and  if 
from  the  fact  that  plaintiff's  own  stock  had  been  in  the 
wheat-field,  and  from  the  number  of  tracks  of  cows,  horses, 
jackasses,  oxen,  and  mules,  they  believed,  from  the  fact  of 
the  ground  being  wet  and  all  the  tracks  appearing  fresh,  it 
was  impossible  for  fresh  damages  to  be  proved  as  having 
been  done  by  Miera's  cattle,  and  gave  a  verdict  for  de- 
fendant, the  court  below  ought  not  to  have  disturbed  their 
verdict- 
It  appears  from  the  evidence  in  this  case,  that  it  was  left 
to  the  jury  to  determine  whether  the  damage  complained  of 
was  done  by  Miera's  cattle,  or  the  cattle  of  plaintiff  himself, 
or  the  stock  of  some  third  person.  There  is  testimony  that 
the  cattle  of  plaintiff,  with  two  horses  of  Don  Miguel,  had 
been  driven  from  the  same  identical  wheat-field.    Hie  two 


166  Obbbk  v.  Ewbll.  [Sup.  Ct 


Points  decided. 


witnesses  who  assessed  the  damages  testified  to  the  appear 
ance  of  tracks  of  mules,  jackasses,  and  horses  in  the  same 
field,  and  they  say  they  only  assessed  the  fresh  damages. 
But  Santiago  Real  testifies  that  he  saw  the  same  trackB,  but 
the  ground  was  wet,  and  all  the  tracks  appeared  to  him 
fresh..  Then  here  is  testimony  which  it  is  the  legitimate 
province  of  the  jury  to  weigh  and  settle  for  themselves. 
Applications  for  new  triajs  for  verdicts  against  evidence  are 
addressed  to  the  discretion  of  the  court,  which  is  to  be  so 
exercised  as  to  subserve  the  substantial  ends  of  justice: 
LaJUn  et  aiL  y.  Pomeroyy  11  Conn.  440.  If  it  does  not 
clearly  appear  that  the  finding  of  the  jury  is  against  the 
weight  of  evidence,  or  that  it  is  necessary  to  the  justice  of 
the  cause  that  there  should  be  a  new  trial,  or  that  the  result 
would  or  ought  to  be  diflferent,  the  court  will  not  distort 
the  verdict:  Id.  The  testimony  in  this  case  raises  a  doubt 
whether  the  damage  done  to  the  wheat  of  plaintiff  was 
done  by  Miera's  cattle  or  by  the  cattle  of  plaintiff,  and  it 
is  clearly  the  province  of  the  jury  to  determine  the 
doubt. 

As  there  is  no  clear  preponderance  of  testimony  against 
ihe  verdict,  this  court  will  not  disturb  it,  but  the  judgment 
must  be  affirmed. 


DANIEL  GEEBN  «.    CAPTAIN   EICHAED  a  EWELL 

nnoBiPTiva  Roix  OF  Soldirr  as  Etidbmcb  or  Ao&— On  a  trial  of  tbe  rigV. 
of  one  enlisted  as  a  soMier  In  the  United  States  army,  to  be  6!b*^*n^ 
on  hab«€u  corpwt,  on  the  grround  that  he  was  a  minor  when  enMsttd.  ibe 
desoriptive  roll  made  out  at  his  enlistment,  stating  his  age  lo  be  om 
twenty-one,  Is  important  evidence  of  that  fact. 

Pbsbumption  in  Favor  of  Majority.— Where  the  descriptlTe  roll  swi*" 
the  recruit  to  have  been  over  twenty-one,  and  he  has  since  received  p»T. 
sabslBtence,  etc.,  as  a  properly  enlisted  soldier,  without  ohjeetiML  tie 
presumption  is  in  favor  of  the  regularity  of  the  proceedings  of  the  eBli»t- 
ing  officer,  and  that  such  recruit  was  of  lawful  age  until  he  esuMlshe^ 
the  contrary  by  proof  of  an  evident  and  decided  character. 

Opinions  as  to  Ag»  from  Personal  Appbarancs.— Opinions  of  wltacawf 
as  to  the  age  of  such  a  person  from  his  appearaaoe  are  veiy  nBeertsa 
and  unsatisfactory  evidence  on  that  point 

Appeal  from  the  district  court  of  the  third  judidal  dis- 
trict.   The  opinion  states  the  case. 
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Smith  and  WaUs^  for  the  appellantb 
WheaJUm^  for  the  appellee. 

By  Court,  Bbnediot,  J. : 

This  was  a  canse  before  Benedict,  J.,  of  the  third  judicial 
district.    On  the  twenty-third  day  of  July,  1856,  Hon.  John 
S.  Watts,  as  attorney  in  behalf  of  Green,  presented  to  the 
judge  a  sworn  petition,  among  other  things  stating  that 
Green  was  unlawfully  restrained  of  his  liberty  at  Las  Lu- 
nas,  in  the  county  of  Valencia,  by  Captain  Richard  S.  Ewell, 
commanding  the  military  post  at  Las  Lunas,  under  pretense 
that  he  was  a  private  soldier  in  company  G  of  the  First 
Dragoons,  and  that  he  was  compelled  to  do  military  duty 
as  such  soldier;  that  he  was  at  the  time  of  his  supposed  en- 
listment a  minor,  under  the  age  of  twenty-one  years,  and 
that  his  contract  was  not  binding  upon  him;  that  at  the  time 
of  said  enlistment  he  was  about  the  age  of  eighteen,  and 
that  he  was  about  twenty-two  at  the  time  the  petition  was 
presented.    Green  did  not  himself  make  oath  to  the  truth 
of  the  petition.     A  writ  of  lu^beas  corpus  immediately  issued, 
and  on  the  twenty-sixth  day  of  said  month,  in  the  absence 
of  Captain  Ewell,  Horace  Bandall,  a  lieutenant  of  said  com- 
pany, returned  the  writ,  and  with  it  produced  the  body  of 
Green  before  the  judge,  and  answered  that  Green  was  legally 
enlisted  on  the  eighteenth  day  of  January,  A.  D.  1853,  to 
serve  for  ^ye  years.    After  hearing  the  respective  proofs, 
the  judge  pronounced  his  judgment  that  Green  was  right- 
fully and  lawfully  detained  as  a  private  soldier  in  the  mili- 
tary service  of  the  United  States  at  post  Las  Lunas,  in  com- 
pany G  of  First  Regiment  of  Dragoons,  of  which  Ewell 
was  captain,  and  that  said  Green  be  remanded  back  to  said 
service  and  to  the  custody  and  command  of  the  commanding 
officer  of  said  company  as  fully  as  before  the  obtaining  of  the 
writ  in  this  cause.    A  bill  of  exceptions  was  then  tendered, 
embodying  the  testimony  and  signed  by  the  judge,  and  Green 
appealed  to  this  court.     The  only  error  alleged  by  Green's 
counsel  is,  in  substance,  that  the  testimony  did  not  author- 
ize the  judge  to  remand  Green  to  service,  but  that  he  ought 
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to  have  been  discharged  from  the  army.  Nothing  more 
is  incumbent  npon  this  court  than  to  examine  the  evidence 
and  to  render  such  judgment  as  the  judge  should  hare 
rendered.  Green  produced  witnesses  to  prove  hia  minor- 
ity at  the  time  of  his  enlistment.  One  McKearney  testi- 
fied that  he  was  a  dragoon  in  K  company  in  Albuquerque 
and  went  to  Carlisle  barracks  as  an  enlisted  soldier  in  1852. 
Knows  Daniel  Qreen.  First  saw  him  at  Carlisle  barracks 
in  February,  1853.  He  came  there  as  an  enlisted  soldier. 
Seemed  to  be  about  nineteen  years  old.  Formed  his  opin- 
ion entirely  from  Green's  looks  and  appearance.  Thinks  be 
ha£  grown  some  since.    Witness  was  from  Ireland. 

Wm.  Headen  testified  that  he  was  a  soldier  at  Carlisle  bar- 
racks in  February,  1853,  and  knew  Green  at  that  time; 
that  he  came  to  that  place  as  an  enlisted  soldier;  that 
he  then  supposed  Green,  from  his  appearance,  to  be  from 
eighteen  to  nineteen  years  old,  but  he  might  have  been  more. 
Seemed  to  be  a  mere  boy.  John  Ennard  swore  that  he  is 
a  discharged  soldier.  Is  blacksmith  in  qnartermaster'a 
department.  Knew  Daniel  Green  near  three  years  ago, 
at  Las  Lunas,  when  he  came  to  the  company  there  when 
witness  was  a  soldier.  Supposed,  from  the  appearance  of 
Green  then,  that  he  was  about  twenty  years  old.  Supposes 
him  to  be  about  twenty-two  now. 

John  Stewart  swore:  Was  discharged  as  a  scridier  in 
February  last.  Knew  Green  when  he  joined  the  companj 
at  Las  Lunas.  Supposed  him  to  be  at  that  time  under 
twenty-one  years  of  age. 

Thomas  Henderson  was  then  swiMm  for  the  defense,  and 
testified :  Is  first  sergeant  in  Company  G,  of  which  Green 
is  a  private.  Has  known  him  since  1853.  Did  not  form 
an  opinion  as  to  his  age.  The  descriptive  roll  of  his  enlist- 
ment was  sent  from  the  adjutant-generars  office  at  Wash- 
ington to  Las  Lunas.  When  a  man  is  enlisted,  the  enlisting; 
officer  has  to  send  a  true  descriptive  roll  of  the  enlistment 
to  Washington,  as  his  voucher  for  the  money  which  he  has 
paid  the  enlisted  man.  About  one  month  after  Green  joined 
the  company  at  Las  Lunas,  witness  copied  the  desciiptiTe 
roll  sent  from  Washington,  as  to  Green.    The  copy  is  in  » 
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large  book,  which  is  now  presented,  and  is  kept  for  the 
purpose  of  copying  sach  rolls.  The  copy  made  is  correct 
from  the  original.  This  roll,  which  witness  now  exhibits 
to  the  judge  trying  this  cause,  states,  '^  that  Daniel  Green 
was  enlisted  in  the  military  service  of  the  United  States  by 
Major  Greer,  at  New  York,  in  January,  1853 ;  that  his  age 
was  then  twenty-two  years;  height,  five  feet  seven  inches; 
eyes  blue;  hair  brown;  town,  Oavan;  state,  Ireland;  oc- 
cupation, a  servant;  and  joined  Captain  EwelPs  company  on 
the  seventeenth  day  of  August,  1853,"  from  the  school  of 
practice,  Carlisle  barracks.  AVitness  further  states  that 
Green  has  received  clothing  and  pay;  made  out  his  accounts; 
shows  a  receipt  given  by  Green  for  clothing  for  April,  1854. 
Witness  presents  papers  purporting  to  be  muster  roll 
and  paymaster  roll,  and  testifies  that  they  are  correct  and 
true  as  they  each  purport.  These  show  that  Green  has  re- 
ceived his  pay  as  a  soldier.  Witness  has  seen  descriptive 
rolls,  stating  persons  aa  enlisted  under  twenty-one  years  of 
age.  Green  is  in  the  habit  of  truthfulness;  does  not  know  as 
to  his  trustworthiness;  is  rather  too  smart;  knows  too  much; 
has  got  to  preaching  law  lately. 

In  examination  of  this  testimony,  attention  will  be  turned 
finally  to  that  on  the  part  of  the  defense.    No  question  has 
been  made  as  to  the  competency  of  the  evidence  derived 
from  the  descriptive  roll,  the  book,  papers,  documents,  etc. 
In  our  opinion  the  descriptive  roll  must  be  regarded  as  a 
very  important  document  of  proof  In  the  correct  determina- 
tion of  this  cause.    Green  was  enlisted  at  New  York,  in 
January,  1853,  by  Major  Greer,  of  the  United  States  army. 
The  general  regulations  for  the  army  are  strict  in  their 
orders  and  directions  to  recruiting  officers,  and  especially  as 
to  the  age — the  true  age  of  a  recruit.    On  page  134,  it  is 
said  recruiting  officers  must  be  very  particular  in  ascertain- 
iog  the  true  age  of  a  recruit.    They  are  not  always  to  take 
bis  word,  but  are  to  rely  on  their  own  judgment  for  the  ajs- 
certainnaent  of  his  probable,  if  not  his  actual  age.    No  per- 
son under  the  age  of  twenty-one  years  is  to  be  enlisted  with- 
out the  written  consent  of  his  parents,  guaidian,  or  master, 
if  any  he  has.    The  officer  is  directed  how  to  proceed  to  pre- 
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vent  imposition  upon  the  pablic,  as  well  as  to  gnard  himseU 
against  the  penalty  of  the  law^  in  cases  where  minors  assert 
that  they  have  no  parents,  guardians,  or  masters.  Now  it 
is  to  be  presumed  that  the  officer  recruiting  conforms  to  the 
regulations  and  fully  discharges  his  duties.  The  descriptiTe 
roll  is  to  be  taken  to  be  true  and  correct  as  made  out  and 
officially  furnished  the  adjutant-general's  office.  Major 
Greer  was  bound  to  take  all  necessary  means  to  obtain 
Green's  true  age.  He  doubtless  did  so  until  he  became 
well  satisfied,  as  a  faithful  officer.  The  age  of  Green  was 
found  to  be  twenty-two  years  and  he  entered  the  United 
States  army  as  of  such  age  and  was  placed  upon  the  roll  as 
having  that  number  of  years.  It  would  not  be  easy  to 
arrive  at  the  conclusion,  that  Major  Greer  did  not  receive 
from  Green's  own  lips  a  statement  of  his  age.  Green  has 
not  attempted  to  show  that  the  roll  is  incorrectly  made  oat 
from  the  facts  as  they  were  then  found  or  believed  to  exist. 
No  question  is  now  made  upon  the  accuracy  of  any  item  as 
it  really  existed,  except  that  of  age.  The  color  of  the  hair, 
the  eyes,  the  nativity  or  state,  and  previous  occupation,  etc, 
remain  unassailed  in  their  exactness.  Neither  fraud  nor 
imposition  is  disclosed  as  having  been  practiced  upon  him. 
Surely  he  must  be  held  upon  principles  of  common  honestj 
and  sound  legal  policy  committed  to  abide  by  his  own  acts 
and  representations,  unless  his  proof  shall  be  of  an  eyident 
and  decided  character  establishing  his  minority.  Especially 
must  he  be  so  held  when  such  acts  and  representations  in- 
duced the  government,  through  one  of  its  officers,  to  beliere 
him  in  good  faith  and  to  take  its  steps  accordingly.  To  his 
own  knowledge  he  participated  in  the  bounties,  par, 
subsistence,  clothing,  etc.,  the  results  of  the  candid  and 
faithful  conduct  of  the  government,  trusting  in  him  and  fol- 
filling  the  laws. 

We  now  direct  our  investigation  to  the  testimony  intro- 
duced before  the  judge  on  the  part  of  Green.  McKeameT 
first  saw  him  at  Carlisle  barracks,  and  he  seemed  to  be 
about  nineteen  years  old;  formed  his  opinion  entirely  from 
general  looks  and  appearance;  thinks  he  has  grown  some 
since  from  his  appearance.     Headen  supposed  him  to  be 
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from  eighteen  to  nineteen  years,  but  might  have  been  more; 
seemed  a  mere  boy.    To  Ennard,  at  Las  Lnnas,  in  1853,  he 
appeared  about  twenty  years  old.    To  Stewart,  at  the  same 
time,  he  appeared  to  be  under  twenty-one  years.     This, 
Bubstantially,  is  all  the  evidence  produced  for  Green.    At 
the  merest  glance  its  unsatisfactory  nature  is  apparent.    It 
amonnts  to  nothing  morie  than  the  judgment  of  the  witnesses 
from  Green's  appearance.    In  weighing  testimony  a  court 
or  jury  will  take  notice  of  the  fixed  laws  of  nature  and  ap- 
ply the  results  of  careful   and   discriminate  observations. 
These  will  aid  the  reason  in  giving  just  weight  to  the  dec- 
larations of  any  -witnesses.    It  needs  only  to  be  suggested 
to  awake  the  mind  to  the  diflScuIty  of  fixing  from  appear- 
ances the  true  age  of  persons  upon  the  confines  of  any  two 
of  the  known  and  marked  periods  of  human  life.    Green 
appeared  to  the  witnesses  as  vacillating  in  his  looks  and 
what  they  term  his  appearance  between  youth  and  man- 
hood.   To  one  he  seemed  eighteen  years;  to  another  from 
eighteen  to  nineteen;  to  another  about  twenty,  and  to 
another  under  twenty-one.    Now,  in  the  judgment  which 
these  witnesses  formed  from  the  inspection,  so  to  speak,  of 
Green,  they  ranged  through  a  period  of  about  three  years. 
This  of  itself  exhibits  how  loose,  uncertain,  and  indefinite 
are  conclusions  derived  from  the  mere  appearance  of  a 
young  man  passing  between  the  years  of  youth  and  man- 
hood.   It  is  a  time  when  witnesses  of  the  ripest  experience 
and  keenest  discrimination  may  often  fail  in  their  judgments 
aa  to  age.    Some  persons  develop,  physically  and  mentally, 
much  earlier  than  others,  while  nature  will  be  found  post- 
poning the  maturity  of  some  to  a  late  period.    It  is  not  un- 
common to  meet  young  men  past  twenty-four  or  more  years 
having  all  the  appearance  of  those  just  arriving  at  majority. 
These  known  facts  demonstrate  the  unsatisfactory  character 
of  the  testimony  on  Green's  behalf,  when  estimated  with  the 
view  of  combating  and  overcoming  the  force  of  Green's  enlist- 
ment for  twenty-two  yearS;  his  acts  and  necessary  statements 
at  the  time,  the  conduct  of  the  recruiting  oflBcer,  and  the 
record  or  descriptive  roll  presenting  permanent  evidence  of 
the  facts  as  understood  at  the  time  of  the  transaction.    It 
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is  not  unworthy  of  remark  that  Green  was  present  in  pereon 
before  the  judge  who  tried  this  cause  below,  and  that  he 
had  an  opportunity,  equally  well  with  the  witnesses,  to  ob- 
serve the  appearance  of  Green  after  he  had  served  over 
three  years  of  his  enlistment.  This  could  not  have  failed  to 
enter  the  judge's  mind  while  weighing  the  witnesses'  opin- 
ions as  to  Green's  a^e  from  his  personal  appearance.  It 
could  not  have  been  otherwise.  Upon  the  whole,  this  coort 
is  unanimous  in  its  opinion  that  Green  ntterly  failed  to 
prove  his  minority  before  the  judge  below,  to  relieve  him 
from  the  consequences  of  his  enlistment,  that  the  cause 
was  correctly  determined  below,  and  the  judgment  of  the 
judge  is  hereby  affirmed,  with  costs. 
Judgment  affirmed* 


QBOBGB  MoDONALD  v.   BREVET  MAJOB  JAMBS  BL 

CARLTOIT. 

DuRseB  OF  IicpsiBONMBiiT.— To  oonstltute  doresB,  an  ImpitBoament  Bust  be 
tortious,  and  without  lawful  authority,  or  by  an  abuse  of  lawful  ao- 
thority. 

Lawtul  Impbisoitmvnt  no  DUBHB&— Imprisonment  under  regular  aaA  lawful 
process,  upon  probable  cause  and  without  maUce,  does  not  constitute  duress 
BO  as  to  invalidate  a  contract  entered  into  by  the  prisoner  to  procure  Ik 
freedom,  unless  he  has  been  induced  thereto  by  unlawful  force  or  prfrar 
tiona 

RB-BNIilSTMENT     BT      SOLDDBB      L^WVUIXT     iKPBIBOirBD.— A     OO&traCt    Of   le- 

enlistment  yoluntarily  entered  into  by  a  soldier  while  under  lawftd  ar 
rest  for  »  military  offense,  through  the  friendly  counsel  of  his  (uarib, 
but  without  any  request  or  solicitation  of  the  enlisting  officer,  thoogii 
upon  his  promise  that  the  charge  pending  win  be  dlsmiaed  if  the  soi- 
dier*s  future  conduct  is  good,  is  not  invalid  for  dureoi 

BmjsTifBNT  ON  Sunday  Vauix— There  is  no  law  In  thli  territory  lavalld- 
atlng  a  contract  of  enlistment  by  a  soldier  entered  Into  on  Sunday. 

Appeal  from  the  third  judicial  district    The  case  appeais 
from  the  opinion. 

J,  8.  WaUSy  for  the  appellantb 

JET.  N.  Smith,  for  the  appellee. 

By  Court,  Benedict,  J. : 

This  was  a  cause  tried  before  Justice  Benedict',  Judge  of 
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the  third  judicial  district,  on  the  twentj-first  day  of  July, 
1856.     McDonald,  by  Hon.  John  S.  Watts^  presented  to 
the  judge  his  sworn  petition,  stating,  among  other  things, 
that  he  was  illegally  confined  and  restrained  of  his  liberty 
at  the  guard-house  in  Albuquerque,  by  one  Major  James 
H.  Carlton,   commanding   K   company,   First   Dragoons, 
United  States  army,  under  the  pretense  that  he  was,  on 
the  eighteenth  day  of  March,  1855,  legally  enlisted  into  the 
seryice  of  the  United  States  as  a  soldier  in  said  company, 
when  in  truth  and  in  fact  said  enlistment  was  absolutely 
Toid,  because  it  was  made  on  Sunday.    At  the  time  of  mak- 
ing said  enlistment  he  was  imprisoned  and  under  duress^ 
which  also  rendered  void  any  engagements  which  may  have 
been  made  by  him,  and  confers  no  right  upon  the  United 
States  to  restrain  him  of  his  liberty  under  such  supposed 
enlistment.    Upon  this  the  judge  immediately  issued  a  writ 
of  habeas  corpua  to  said  Carlton,  who,  on  the  next  day,  re- 
turned the  writ,  and  produced  McDonald  in  his  proper  per 
son  before  the  judge,  and  answered  in  substance  that  he 
detained  him  as  an  enlisted  soldier  in  the  army  of  the  United 
States,  and  that  his  enlistment  was  made  on  the  eighteenth 
day  of  March,  1855,  and  that  he  was  restrained  in  the  guard 
house  awaiting  the  sentence  of  a  court-martial  upon  charges 
for  which  he  had  been  tried.    After  hearing  the  cause,  the 
judge  pronounced  his  judgment:     "That  McDonald  was 
rightfully  and  lawfully  detained  in  the  military  service  of 
the  army  of  the  United  States,  in  company  K,  commanded 
by  said  Carlton,  and  said  judge  did  order  and  adjudge  that 
said  McDonald  be  remanded  to  the  said  service,  and  to  the 
custody  of  said  Carlton,  to  be  as  before  the  issuing  of  the 
writ.'' 

Prom  this  judgment  McDonald  appealed  to  this  court, 
and  assigns  for  error  the  act  of  the  judge  in  rendering  such 
judgment. 

This  involves  an  inquiry  into  the  nature  and  effect  of 
the  testimony  embodied  in  the  bill  of  exceptions,  to  enable 
us  to  determine  what  judgment  should  have  been  rendered. 
The  grave  allegation  contained  in  the  petition  is,  that  at 
the  time  of  McDonald's  enlistment  as  a  soldier  in  the  army 
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of  the  United  States  he  was  imprisoned  and  under  duress. 
It  appears  by  the  testimony  of  William  McClear,  that  he 
was  first  sergeant  of  company  K,  United  States  army,  and 
that  McDonald  was  a  private  in  the  same.  On  the  twenty- 
seventh  day  of  March,  1855,  the  latter  would  have  com- 
pleted one  term  of  service.  On  the  twelfth  of  that  month, 
he  had  been  put  in  the  guard-house,  and  witness  understood 
that  charges  of  a  serious  nature  had  been  preferred  against 
him,  such  as,  if  true,  might  stop  all  the  pay  then  due  Mc- 
Donald, and  cause  him  to  be  drummed  out  of  the  service; 
that  on  the  eighteenth  day  of  the  same  month  he  re-enlisted; 
that  the  day  before,  he  was  let  out  of  the  guard-house,  and 
went  to  the  company  quarters  and  washed  and  cleaned  him- 
self. Previous  to  enlisting,  he  asked  the  witness  what  he 
had  better  do.  Appeared  to  be  in  trouble  about  his  case, 
and  the  charges  that  had  been  preferred  against  him.  Wit- 
ness did  give  his  opinion,  but  not  until  after  McDonald 
had  re-enlisted.  He  then  stated  to  him,  that  in  his  opinion 
he  had  done  the  best  he  could  for  himself.  Witness  knew 
of  no  practices  made  use  of  by  Major  Carlton,  or  any  other 
person,  to  harass  McDonald  into  a  re-enlistment,  and  he 
was  subjected  to  no  more  rigorous  treatment  than  other 
prisoners  in  the  guard-house.  McDonald  is  a  Scotchman, 
and  first  enlisted  in  New  York,  and  when  not  in  liquor  was 
a  good  soldier  and  a  good  man;  that  since  he  enlisted  he 
has  been  tried  on  charges.  Does  not  know  of  Carlton  us- 
ing any  practices,  by  himself  or  through  othpr  persons,  to 
harass  or  procure  men  to  re-enlist  against  their  consent. 
Never  heard  Carlton  speak  to  McDonald  upon  the  subject 
of  his  re-enlistment.  This  was  substantially  all  that  this 
witness  testified,  except  that  he  was  not  positive  upon  what 
day  of  the  week  the  enlistment  took  place,  but  thought  it 
was  Sunday,  to  the  best  of  his  recollection. 

Lewis,  a  private  in  the  same  company,  testified  in  sub- 
stance that  he  thought  McDonald  was  re-enlisted  on  San- 
day,  but,  owing  to  the  lapse  of  time,  was  not  positive.  Was 
guard  over  him  a  few  days  previous,  v  The  guard  being  fel- 
low-soldiers of  his,  some  of  them,  from  feelings  of  friend- 
ship, advised  him  to  re-enlist,  and  that  it  would  be  better 
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for  him,  as  it  was  the  general  impression  that  if  he  did  not 
re-enlist  he  would  be  tried  and  drummed  out  of  the  service. 
The  charges  for  which  he  was  in  the  guard-house  were  for 
being  drunk  on  guard  and  found  asleep  on  post  as  a  sentinel. 
The  conversation  of  the  guard  about  McDonald's  case  was 
ih  his  presence,  but  does  not  know  if  any  of  it  was  ad- 
dressed to  him;  they  were  talking  of  what  would  be  best 
for  him  to  do,  as  from  the  nature  of  the  charges  they 
thought  it  must  go  hard  with  him.  Does  not  recollect  of 
his  being  told  that  he  would  lose  his  pay  and  be  drummed 
out.  McDonald  knew  what  would  be  the  consequences,  from 
the  nature  of  the  charges,  if  tried.  The  fellow-soldiers 
were  of  the  opinion  that  it  would  be  best  for  him  to  re- 
enlist  Major  Carlton  seems  to  have  been  himself  sworn, 
without  objection,  and  in  substance  testified  that,  a  day 
or  two  previous  to  re-enlisting,  McDonald  solicited  him  to 
re-enlist  him  and  to  have  the  charges  preferred  against  him 
withdrawn,  and  he  agreed  to  withdraw  the  charges  upon 
McDonald  promising  to  do  better  and  behave  himself  well 
and  not  get  drunk.  Should  he  do  so  he  might  leave  his 
final  papers  in  witness'  hands  and  secure  his  money.  There 
was  due  him  between  two  hundred  and  fifty  and  three 
hundred  dollars  on  his  final  papers.  That  he  had  several 
conversations  with  McDonald,  at  his  own  request,  about 
the  charge  against  him  and  re-enlisting.  That  he  used  no 
force,  no  violence,  to  induce  McDonald  to  re-enlist.  When 
not  drinking,  is  a  good  man  and  a  good  soldier.  Had 
he  not  re-enlisted,  he  probably  would  have  been  prosecu- 
ted on  the  charges  against  him.  They  were  preferred  by 
Lieutenant  Daniels,  and  if  they  had  been  proved  true,  would 
perhaps,  have  cost  McDonald  his  pay,  and  he  would 
have  been  dishonorably  discharged  if  found  guilty.  A  court- 
martial  would  have  sentenced  him  to  great  punishment. 
After  he  re-enlisted,  witness  withdrew  the  charges,  and 
they  were  destroyed.  Had  he  not  re-enlisted  after  hav- 
ing been  let  out  of  the  guard-house,  he  probably  would 
have  been  returned  to  it  again  and  tried  on  the  charges. 
Witness,  in  good  faith,  carried  out  the  agreement  on  his 
part,  withdrew  the  charges,  and  re-enlisted  McDonald,  and 
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he  received  all  the  pay,  bounty,  etc.,  due  him.  He  aiped 
the  papers  and  left  his  final  papers  with  witness,  December, 
1855,  and  received  all  the  bounties  attending  re^nlistmentB 
in  this  country.  That  it  was  a  fair  bargain,  made  in  good 
faith,  and  no  force  or  violence  was  used  to  induce  McDonald 
to  re-enlist.  He  did  so  because  he  thought  it  was  best  for 
him.  Since  he  returned  from  the  expedition  to  the  Mesca- 
lera  Apache  country,  after  the  death  of  Captain  Stanton, 
McDonald  has  been  most  of  the  time  in  the  guard-hoose  od 
sundry  oilenses  arising  out  of  liquor.  He  has  lately  been 
tried  on  the  following  charges:  1.  Desertion  of  his  post 
when  on  guard;  2.  Disobedience  of  orders.  To  the  first  he 
pleaded  guilty,  to  the  second  not  guilty.  Is  candid  in  ad- 
mitting anything  of  which  he  is  guilty.  He  is  now  con- 
fined in  the  guard-house  awaiting  sentence  of  a  court-mar- 
tial, which  recently  sat  in  his  case.  Witness  has  frequently 
endeavored  to  procure  the  remission  of  punishment  inflicted 
on  McDonald  by  courts-martial,  and  has  many  times  suc- 
ceeded. Witness  had  nothing  but  the  good  of  this  man  in 
view  in  all  the  matter  of  re-enlistment.  Lately  sat  upon  a 
court-martial  to  try  McDonald  upon  the  charges  for  which 
he  is  now  confined  in  the  guard-house.  Is  under  oath  not 
to  publish  the  sentence  which  the  court  found,  that  with  all 
the  proceedings  of  the  court  in  the  case,  having  been  trans- 
mitted to  General  Garland  for  consideration,  etc  "McDon- 
ald is  now  kept  in  the  guard-house  awaiting  the  actiim  and 
the  publication  of  the  sentence.  Desertion  is  the  only  of- 
fense for  which  a  soldier  can  be  drummed  out  of  service. 

Mr.  Clark  testified  that  he  was  notary  public  and  admin- 
istered the  oath  to  McDonald  upon  his  re-enlistment.  Does 
not  know  the  day  of  the  week  upon  which  it  was  done,  and 
can  not  say  what  day  it  was. 

We  have  made  an  ample  statement  of  the  testimony  given 
in  this  cause,  that  its  bearing  can  be  well  understood  when 
applied  to  the  conclusion  to  which  our  minds  have  arri?ed. 
McDonald  states  that  he  was  imprisoned  and  under  duress 
when  ho  enlisted.  Duress  in  law  books  is  defined  to  be  an 
actual  or  threatened  violence  or  restraint  of  a  man's  person, 
contrary  to  law,  to  compel  him  to  enter  into  a  contract  or 
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discharge  one:    See  1  Bouy.  Law   Diet.  493.    By  duress 
in  its  more  extended  sense  is  meant  that  degree  of  sever- 
ity, either  threatened  or  impending  or  actually   inflicted, 
which  is  sufficient  to  overcome  the  mind  of  a  person  of 
ordinary   firmness:    See  2   Oreenl.   on   Ev.   302.    If    the 
contract  is  entered  into  by  means  of  violence  offered  to 
the  win,  or  under  the  influence  of  undue  restraint,  the  party 
may  avoid  it  by  the   plea   of   duress,  and  it  is  requisite 
to  the  validity  of  every  agreement  that  it  be  the  result  of  a 
free  and  bono  fide  exercise  of  the  will.    If  a  person  be 
-under  an  arrest  for  improper  purposes,  without  a  just  cause, 
or  where  there  is  an  arrest  for  a  just  cause,  but  without 
lawful  authority,  he  may  be  considered  as  under  duress. 
The  general  rule  is,  that  either  the  imprisonment  or  duress 
must  be  tortious  and  without  lawful  authority,  or  by  an 
abuse  of  the  lawful  authority  to  arrest,  to  constitute  duress 
by  imprisonment:   2  Kent  Com.  453.    Assent  must  not  only 
be  mutual,  but  it  must  be  freely  and  voluntarily  given  in 
order  to  create  a  valid  contract:    Story  on  Con.,  313.    The 
general  rule  of  law  is,  that  imprisonment,  under  regular 
and  formal  and  legal    process,  does  not  constitute  such 
duress  as  will  invalidate  the  contract  of  the  prisoner.    If, 
therefore,  a  prisoner  execute  a  deed  or  note,  or  make  any 
other  a^eement,  in  order  to  obtain  his  freedom,  it  will 
be  binding  upon  him  if  he  be  legally  imprisoned,  upon 
probable  cause  and  without  malice,  although  the  plaintiff 
actually  have  no  well-founded  cause  of  action:    See  same, 
314.    If  the  imprisonment  be  lawful  and  the  prisoner  be 
abused  by  force  or  by  unnecessary  and  unlawful  privations, 
as  of  food,  and  be  thereby  induced  to  make  a  contract,  it 
may  be  avoided  by  him:    See  same,  316.    A  threat  to  do 
a  legal  act  or  subject  the  party  to  the  legal  consequences  of 
a  refusal  to  make  an  agreement,  is  not  iluress:    See  same, 
318.    If  a  man  be  lawfully  imprisoned,  and  either  to  pro- 
cure his  discharge,  or  on  any  other  fair  account,  seals  a  bond 
or  deed,  this  is  not  by  duress  of  imprisonment,  and  he  is 
not    at    liberty    to   avoid   it:    See  2  Jac.  Law  Diet.  323. 
That  species   of    compulsion   AvLich    does    not    appear  in 
overt   acts   of   violence  or  threats,  but  in  over-persuaaion 
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and  advantage  taken  by  parties  in  peculiar  relations  of  trust 
or  influence  over  the  weak  and  ignorant,  comes  within  the 
purview  of  constructive  fraud :    See  Story  on  Con.  321. 

The  mind  has  no  severe  task  in  applying  the  testimonj  in 
this  cause  to  these  plain  and  fixed  principles  of  law  and  fom- 
.  ing  its  decision  correctly.  At  the  time  of  McDonald's  re-en- 
listment he  was  lawfully  a  private  soldier  of  the  United 
States  army  in  company  K,  under  command  of  Brevet  Major 
Carlton,  at  Albuquerque,  still  having  some  days  to  serve  to 
complete  a  previous  enlistment  of  five  years.  Six  days  be- 
fore, he  had  been  committed  as  a  prisoner  to  the  gnard- 
house.  That  he  was  lawfully  imprisoned,  we  think  from  tbe 
evidence  is  incontrovertible.  Lieutenant  Daniels  had  charged 
him  with  drunkenness  on  guard  and  being  found  asleep  on 
his  post  as  sentinel.  Nothing  appears  in  the  evidence  leading 
to  a  conclusion  that  he  was  falsely  accused,  or  that  he  was 
the  victim  of  malice  or  mistake.  The  charges  w^e  of  a  vei7 
serious  nature  in  a  military  point  of  view,  destructive  of  c<m- 
fidence  and  discipline,  if  true,  and  perhaps  endangering 
property  placed  under  his  watch  and  other  interests  belong- 
ing to  the  service,  though  in  a  peaceful  village.  Carlton 
had  a  full  lawful  right,  as  his  commanding  officer,  to  cause 
his  imprisonment  until  a  court-martial  could  sit  and  try 
him.  The  guard  were  fellow-soldiers  of  McDonald,  and, 
as  appears  from  private  Lewis'  testimony,  were  touched 
with  honorable  sympathy  for  the  misfortunes  of  their  com- 
rade in  arms.  They  talked  about  the  matter  in  his  pres- 
ence. Both  he  and  they  seemed  to  be  impressed  that  it 
would  go  hard  with  him  should  he  be  tried.  They  were  solic- 
itous for  him  to  do  the  best  for  himself  under  the  cir 
cumstances.  No  question  was  made  as  to  the  charges  not 
being  true.  The  soldiers  thought  it  would  be  best  for  him 
to  re-enlist.  This  they  advised  him  to  do.  In  all  this  we 
see  no  improper  conduct  towards  McDonald.  They  but 
gave  him  their  sincere  opinions,  as  friend  might  advise 
friend.  Sergeant  McClear  understood  that  McDonald  was 
in  the  guard-house  under  serious  charges,  such  as,  if  true, 
might  stop  his  pay,  etc.  Previous  to  re-enlisting  he  se«ned 
to  be  in  trouble  about  his  case,  and  asked  the  s^geant 
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what  he  had  better  do.    The  sergeant,  evidently  from  a 
high  spirit  of  delicacy,  refused  to  give  him  his  opinion  until 
after  he  had  enlisted.    He  then  told  him  he  had  done  the 
best  he  could  do  for  himself.    The  day  before  he  re^enlisted 
he  was  let  out  of  the  guard-house,  and  he  went  to  the  com- 
pany quarters,  according  to  Major  Carlton,  who  testified, 
without  objection  being  made.  McDonald  went  to  him  and 
solicited  the  major  to  re-enlist  him  and  to  hare  the  charges 
withdrawn.    The  conduct  of  the  major  upon  this  applica- 
tion should  forever  preclude  complaints  on  the  part  of  Mc- 
Donald against  his  commander.    He  seemed  to  have  lis- 
tened readily  to  the  request  of  the  soldier  and  prisoner,  who 
was,  as  Sergeant  McClear  says,  in  trouble.    The  only  con- 
ditions he  asked  were  that  McDonald  should  behave  well 
and  not  get  drunk.    He  promised  to  withdraw  the  charges 
and  offered  to  receive  and  keep  his  final  papers,  so  as  to  se- 
cure to  him  the  money  due  him,  which  amounted  to  be- 
tween two  hundred  and  fifty  and  three  hundred  dollars. 
There  is  no  evidence  that  he  threatened  McDonald  with  any 
of  the  consequences  should  he  be  tried  and  found  guilty. 
The  conversation  was  at  his  own  request,  and  Carlton  made 
use  of  no  force  or  violence  to  induce  a  re-enlistment.    Mc- 
Donald did  re-enlist,  and  the  charges  were  withdrawn  and 
destroyed.    Had  he  been  tried  upon  them,  as  he  lawfully 
might  have  been,  and  had  he  been  found  guilty,  he  would 
have  been  sentenced  to  a  loss  of  the  pay  due  him  and  to 
dishonorable  discharge.    Subsequently  he  received  all  of  his 
pay  and  all   bounties  attending   a  re-enlistment  in  this 
country. 

It  is  not  for  us  to  say  that  in  this  matter  Major  Carl- 
ton, owing  to  his  high  military  obligations  to  his  govern- 
ment and  to  his  superiors  in  command,  went  too  far  in  his 
kindness  and  good  will  to  McDonald,  appealing  to  him  in 
the  midst  of  his  troubles.  There  is,  however,  one  thing 
that  we  will  say — that  we  give  full  credit  to  Major  Carlton's 
declarations  in  his  testimony  that  he  had  nothing  but  Mc- 
Donald's good  in  view  in  all  the  matter  of  re-enlistment, 
and  that  he  thought  it  was  best  for  him  to  re-enlist.  We  will 
not  refrain  from  saying  that  in  that  transaction  we  can  not 
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regard  Major  Carlton  as  evincing  towards  McDonald  anj 
other  feelings  or  motives  than  those  that  do  him  honor  as 
a  man.  We  deem  it  bnt  justice  to  extend  the  sentiment 
of  this  remark  to  Sergeant  McOear  and  to  the  fellow-soldien 
who  evinced  their  anxiety  for  McDonald's  welfare*  In  all 
this  affair  we  do  not  find  him  under  any  unlawful  imprison- 
ment. There  was  nothing  that  the  law  can  pronounce  du- 
ress over  his  will  and  power  of  free  consent.  This  we  think 
the  evidence  compels  us  to  assert.  Instead  of  dishonwable 
discharge,  he  has  received  from  the  government  all  the 
bounties  following  a  re-enlistment  in  this  country,  and  all 
the  pay  and  clothing  to  which  he  was  entitled  at  the  ex^- 
tion  of  his  first  service.  It  would  seem  as  if  so  esizci  and 
just  a  fulfillment  of  its  engagements  on  its  part  should  hare 
continually  admonished  this  petitioner  of  a  quick  sense  of 
good  faith  and  obligation  on  his  side,  instead  of  cultivating 
vain  hopes  that  the  civil  judicial  tribunals  would  absolre 
him  from  his  legal  duties  as  a  soldier,  to  the  performance 
of  which  he  had  solemnly  bound  himself.  These  tribunals, 
deeply  penetrated  with  the  consciousness  to  what  a  large 
extent  the  safe-keeping  of  good  faith,  justice,  and  order  are 
reposed  in  their  hands  and  acts,  will  carefully  deliberate  bo 
as  to  guard  within  the  halls  of  justice  all  contracts  founded 
in  free  consent,  morality,  and  sound  public  policy,  as  not  io 
minister  to  a  loose  and  unscrupulous  spirit  that  refnaes  all 
respect  and  compliance  with  correct  principles  when  it  op- 
poses itself  to  passions  intent  on  mischief,  to  present  con- 
veniences and  interests.  In  this  republic,  to  be  a  soldier 
of  her  army  should  inspire  him  with  a  high  and  inflex- 
ible spirit  of  honor,  and  duty,  and  he  should  not  permit 
even  for  a  moment,  the  feeling  to  steal  upon  his  mind  tliat 
there  is  demerit  and  degradation  in  his  profession,  and  that 
it  is  fair  to  proBont  any  class  of  pretenses  and  through  tbem 
seek  to  escape  from  an  enlistment.  If,  from  falthlessneas, 
McDouald  fell  under  charges  and  incurred  the  dangers  of 
military  penalties,  in  his  own  want  of  self-control  and  in 
his  intemperate  habits  he  will  easily  find  the  cause. 

His   commander   bears   unhesitating   testimony  to  hit 
being  a  good  man  and  good  soldier  when  free  from  the 
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influence  of  liqnor.    To  this  officer  he  appealed  for  rescue 
from  the  conse(iuence8  of  his  own  alleged  offeBses,  and  it  is 
not  for  as  to  say  Carlton,  owing  as  he  did  his  high  obliga- 
tions to  his  government  and  superiors  in  command,  went 
too  far  in  his  good  will  to  this  soldier  in  trouble.    We  think, 
however,  it  is  but  just  to  say  that  we  give  full  credit  to  the 
major's  declarations  as  a  witness,  that  in  the  whole  matter 
of  enlistment  he  had  nothing  in  view  but  McDonald's  good, 
and  that  the  latter  was  doing  the  best  he  conld  for  himself. 
The  evidence  exhibits  no  other  feelings  or  motives  on  the 
part  of  Carlton  than  those  that  do  him  honor  as  a  man,  and 
we  extend  the  sentiment  of  this  remark  to  sergeant  McClear 
and  the  fellow-soldiers   who  evinced  so  commendable  an 
anxiety  for  McDonald's  welfare.    It  remains  now  to  add, 
that  nowhere  in  this  affair  do  we  And  this  man  under  any 
unlawful  imprisonment    There  was  nothing  that  the  law 
can  pronounce  duress  over  his  will  and  power  of  free  con- 
sent   This  the  evidence  compels  us  to  decide.    It  is  in 
proof,  that  at  the  time  of  the  issuance  of  the  writ  of  habeas 
corpus,  McDonald  was  in  the  guard-house  awaiting  the 
sentence  of  a  court-martial,  before  which  he  had  pleaded 
guilty  to  the  charge  of  deserting  his  post  when  on  guard. 
Thifiy  of  itself,  should  have  determined  the  cause  against  him, 
let  the  elements  that  entered  into  his  re-enlistment  have 
been  as  they  may.    It  was  over  him  in  all  its  practical 
effects,  and  he  was,  in  every  point  of  view,  a  soldier  in  the 
actual  service  of  the  United  States  army,  and  subject  to  its 
law  and  rules.    Occupying  that  position,  he  was  charged 
with  a  military  offense,  in  a  matter  over'  which  a  court- 
martial  had  complete  power.  It  took  jurisdiction  and  tried 
and  decided  the  cause,  and  it  was  not  for  the  civil  arm  to 
stretch  itself  within  the  guard-house  to  snatch  McDonald 
from  under  the  sentence  he  was  properly  confined  to  receive. 
As  to  the  averment  of  the  petitioner,  that  his  re-enlistment 
was  made  on  Sunday,  we  have  only  to  remark  that  we  know 
of  BO  law  in  this  territory  that  would  invalidate  the  contract 
for  such  a  cause,  and,  furthermore,  the  proof  is  insufficient 
to  establish  the  fact  that  it  was  consummated  on  that  day 
of  the  week.    It  is  the  unanimous  opinion  of  this  court 
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that  this  cause  was  rightly  determined  bj  the  judge  in  hi 
district,  and  his  judgment  is  hereby  afBrmed,  with  costs. 
Affirmed. 

This  cause  came  on  to  be  heard  npon  the  record  and 
errors  joined,  and  was  submitted  without  argument,  and 
the  court  being  now  fully  advised  in  the  premises,  it  is  con- 
sidered, ordered,  and  adjudged  by  the  court,  that  the  judg- 
ment by  the  judge  below  in  this  cause  be  and  the  same 
hereby  is  affirmed,  with  costs. 


WALDO,  HALL  &  CO.  v.  HUGH  K  BBCKWITH. 

OoKTiNUANCB  OR  GROUND  OF  Absbkt  Eyidbrcb.— A  ooBtlnuaiioe  will  bM  be 
granted  because  of  the  absence  of  evidence  which.  If  present,  would  be  1d- 
admlsslble.  Hence,  the  absence  of  a  transortpt  of  a  fonner  reooTery  f<v 
the  same  cause  of  action  will  not  auttaorlae  a  oontlnaaaoe,  where  tiMt 
is  no  plea  under  which  such  transcript  would  be  admissible. 

Byidbrob  of  Fobxbb  Rbootbbt  iNAOMissiBiiB,  Whbn.— Under  the  geneitl 
issue  in  assumpsit,  evidence  of  a  former  recovery  not  pleaded  is  Inid- 
mlBSible. 

DtijoBNCB  MUST  BB  Showb  TO  Pbocubb  OoNTiiruAiraB.— The  BbMBoe  «C  ert- 
dence  is  no  ground  for  a  oontinuance  where  the  partj  applytng  tor  the 
continuance  has  not  used  reasonable  diligence  to  procure  the  evUenee  ta 
time  for  the  trial 

Pboof  of  Pabtnbbshif  as  against  Dkfbndantbl—A  plaintiff  is  not  reqiolred 
to  make  as  strict  proof  of  a  partnership  among  the  defendants  is  wobU 
be  necessary  to  show  a  partnership  among  plaintifltt.  It  is  suffleiest  to 
show  that  the  defendants  have  acted  as  partners,  and  by  the  eondnet, 
declarations,  and  course  of  dealing,  have  Indnoed  others  lo  regard  then 
as  partners. 

OOMXUNIOATION    TO    ATTOBNBT    NOT    FBXVXIiBOBD,    WHBIT.— A    OOBUBIIBieatkll 

made  by  a  client  to  his  attorney  for  the  purpose  of  being  made  pubHc  bi 
not  privileged ;  as  where  the  client  Informs  his  attorney  of  a  partaersUp 
between  himself  and  others  to  enable  him  to  sue  on  a  elalm  dne  tlie  ^n, 

Spanish  Law  of  Pastubbs.— The  old  Spanish  law  of  pastures  does  net  deter 
mine  the  degree  of  care  and  attention  to  be  required  of  one  who  nder 
takes  for  hire  to  keep  a  band  of  work-oxen  over  the  winter. 

ExosBsxTB  Damagbb  AS  Gbound  OF  Nbw  Tbial.— A  new  trial  can  lot  be 
granted  because  of  excessive  damages,  unless  the  jury  baye  mfTtihr*  the 
principles  regulating  the  damages,  or  haye  been  goll^  of  sosm  gnsi 
error  showing  improper  feeling  or  bias  on  their  part 

Appeal  from  Santa  Pe  county.    The  opinion  states  the 
case  suflSciently. 
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T.  D.  WfteatoUy  for  the  appellants. 
Askitnt  and  Bmithy  for  the  appellee. 

By  Oourt,  Benedict,  J. : 

This  cause  has  been  more  than  six  years  In  litigation. 
Once  before  it  was  in  this  court  upon  appeal.  Beckwith 
had  a  verdict  and  judgment  in  the  district  court,  and  Waldo, 
Hall  &  Co.  appealed  at  the  term  of  this  court  in  1854.  That 
judgment  was  reversed  and  the  cause  sent  to  Banta  Fe 
county  to  be  tried  de  novo.  See  WaUdo  v.  Beckunthj  ante,  97. 
A  verdict  and  judgment  was  again  rendered,  though  increased 
iu  amount  in  Beckwith's  favor,  and  again  an  appeal  was 
taken.  The  errors  which  the  appellants,  through  their  coun- 
sel, assign,  are:  1.  That  the  court  should  have  granted  a 
continuance.  2.  Admitting  improper  testimony  to  go  to  the 
jury.  3.  Giving  improper  instructions  and  refusing  proper 
ones.    4.  Refusing  to  grant  a  new  trial. 

We  will  examine,  in  the  first  place,  the  first  assignment. 
At  the  term  when  this  judgment  was  rendered,  defendant's 
counsel  made  an  afiSdavit  for  a  continuance,  alleging  the 
want  of  a  transcript  of  a  record  from  the  circuit  court  of  the 
county  of  Jackson,  Missouri,  to  prove  that  the  same  identi- 
cal cause  of  action  upon  which  this  suit  is  founded,  between 
the  same  identical  parties  to  this  suit,  has  been  tried  and 
determined  at  the  last  term  of  the  said  circuit  court;  and 
that  a  recovery  was  then  had  upon  the  same;  and  that  the 
information  reached  here  by  the  April  mail  from  the  United 
States.  Applications  to  postpone  the  trial  of  a  cause  to  a 
future  day  or  term  are  addressed  to  the  sound  discretion  of 
the  court,  and  the  territorial  statute  provides  that  they 
shall  be  supported  by  oath,  unless  the  facts  be  within  the 
knowledge  of  the  court. 

The  affidavit  in  this  cause  is  very  guarded  and  indefinite 
as  to  which  party  had  been  instituting  the  suit  and  carrying 
it  to  a  conclusion,  or  who  had  recovered.  For  the  pur- 
poses of  the  motion  the  court  had  the  whole  record  before 
it,  as  well  as  the  affidavits.  Before  the  first  trial  in  the 
court  below,  the  defendants  filed  a  plea  in  abatement,  set- 
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ting  up  the  then  pendency  of  the  suit  for  the  same  cause 
between  the  &ame  parties  in  the  Jackson  circuit  court  of 
Missouri.  The  plea  was  demurred  to  and  the  demuiier 
sustained;  and  on  appeal  to  this  court,  the  ruling  of  the 
court  below  was  affirmed.  To  its  opinion  upon  that  p(Miit 
this  court  still  adheres.  A  copy  of  the  record  was  set  f<^ 
by  averment  in  the  plea,  and  is  still  in  the  flies  of  this 
Qause,  and  the  court  was  authorize^  to  regard  it  as  bdng 
a  portion,  at  least,  of  the  transcript  upon  which  the  plea  in 
abatement  had  been  founded.  We  are  of  opinion  that  the 
cause  did  not  stand  in  such  situation  that  the  transcript 
could  have  been  admissible  if  present  at  the  trial;  and  the 
rule  is  well  laid  down  in  Warburtan  and  King  y.  Akm  and 
LittlCf  1  McLean  0.  0.  460,  that  upon  a  motion  for  con- 
tinuance for  the  want  of  testimony,  if  the  facts  stated  would 
not  be  admissible  in  evidence,  the  motion  must  be  otct- 
niled.  Now,  in  this  cause,  no  answer  or  plea  stood  upon 
which  isdue  had  been  joined,  except  the  general  answer  or 
issue  as  in  assumpsit.  No  plea  of  former  recovery  during 
the  continuance  of  this  suit  had  been  set  up.  There  was 
no  issue  upon  which  the  record  could  have  been  admissible 
as  evidence,  and  hence  upon  this  ground  alone  the  court 
did  well  in  overruling  the  motion.  It  is  the  duty  ot  all 
courts,  under  the  circumstances  of  each-  case,  to  take  care 
that  in  their  determination  of  motions  for  continuances  in- 
justice is  not  done,  either  by  precipitate  trials  or  wanton 
delays.  Diligence  should  appear  upon  the  part  of  the 
party  moving  for  a  postponment,  or  a  reasonable  excuse 
why  it  has  not  beai  exerted.  In  this  case  the  information 
came  to  the  counsel  by  the  April  mail,  and  the  cause  was 
A  tried  in  the  latter  part  of  June.    For  years  this  suit  had 

been  in  progress.  The  defendants  well  knew,  or  shoald 
have  known,  how  it  stood  in  court,  and  when  it  would  come 
on  for  trial.  Why  did  they  not,  by  the  April  mail,  send  the 
transcript  along  with  the  information  that  it  existed?  Whj 
did  they  let  May  pass?  If  it  was  important,  did  they  not 
know  it?  The  whole  history  of  this  cause  proves  that  the 
defendants  could  not  have  been  ignorant  of  the  steps  proper 
for  their  own  defense.   It  would  have  been  great  injustice. 
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after  so  long  a  delay,  for  the  court  to  have  compelled  the 
plaintiff  still  to  postpone  it  to  give  the  defendants  and  their 
counsel  "more  tune  for  correspondence  about  a  matter  in 
which  they  had  failed  in  diligence  by  not  sending  the 
transcript,  as  they  might  have'done,  had  they  deemed  it  of 
importance  in  their  defense. 

We  shall  now  direct  our  attention  to  the  error  assigned 
in  refusing  a  new  trial,  and  shall  consider  the  other  two 
assignments  under  this  head. 

Beckwith  brought  this  action  to  recover  pay  for  the  win- 
tering of  a  stock  of  working  oxen.  It  became  necessary 
far  him  to  prove  the  partnership  of  the  defendants  as  a 
joint  liability  to  pay  for  the  keeping  of  the  cattle.  He  had 
averred  the  firm  of  Waldo,  Hall  &  Co.,  to  consist  of  Jacob 
Hall,  David  Waldo,  and  Wm.  McCoy.  Defendants'  coun- 
sel insists  in  argument,  that  this  averment  is  not  sustained 
by  the  proof,  and  that  for  this  cause  the  plaintiff  is  not  en- 
titled to  a  verdict  and  judgment  against  them.  The  courts 
do  not  require  the  proof  of  the  partnership  of  defendants 
to  be  so  strictly  made  as  that  of  such  relation  between 
plaintiffs.  Mr.  Greenleaf,  in  his  treaties  on  evidence,  says 
that  it  is  suflGicient  to  prove  that  defendants  have  acted  as 
partners,  and  that  by  their  habit  and  course  of  dealing, 
conduct  and  declarations,  they  have  induced  those  with 
whom  they  have  dealt,  to  consider  them  as  partners. 

Patten,  a  witness,  swore  that  he  knew  a  firm  of  Waldo, 
Hall  &  Co.,  who  contracted  to  carry  the  mail  that  year  from 
Independence  to  Santa  Pe,  and  that  they  hired  at  the  for- 
mer place,  and  their  names  were  David  Waldo,  Jacob  Hall, 
and  Wm.  McCoy,  but  did  not  know  that  they  were  engaged 
in  the  freighting  business.  This  testimony,  standing  in  no 
manner  contradicted  nor  its  credibility  assailed,  establishes 
the  fact  that  at  Independence  these  defendants,  by  their  firm 
name,  were  a  partnership,  and  that  they  all  resided  at  the 
very  place  where  they  did  business  as  the  firm  of  Waldo, 
Hall  &  Co.  The  witness  does  not  pretend  to  give  the  ex- 
tent in  various  kinds  of  business;  that  they  held  themselves 
out  to  the  world  as  partners,  but  that  that  year  they  had 
contracted  to  carry  the  mail  froni  that  place  to  this.    Hugb 
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N.  Smithy  an  attorney  of  this  court  and  couDsel  for 
plaintifiF,  was  called  to  be  sworn  on  part  of  Beckwith  to 
prove  the  partnership^  and  the  defendants  objected  on  the 
ground  that  his  informatiop  was  derived  from  defendants 
by  confidential  communications  made  by  them  to  him  while 
he  was  their  attorney.  It  was  for  the  court  and  not  the 
witness  to  determine  as  to  the  competency  of  the  testinKMij, 
and  it  overruled  the  objection.  Smith  testified  that  he  had 
been  employed  by  defendants  at  one  time  to  bring  aome 
suits  for  them  as  a  firm,  and  that  he  thinks  he  must  have 
been  informed  by  Hall  that  the  firm  consisted  of  DaTid 
Waldo,  Jacob  Hall,  and  William  McCoy.  He  also  thought 
he  had  learned  it  from  'some  other  source.  The  suits  were 
concluded,  and  no  objections  were  made  to  the  manner  in 
which  they  were  brought.  Now  we  cannot  regard  this  tes- 
timony as  such  confidential  communications  as  were  pro- 
tested against  being  given  in  evidence.  Smith  was  in- 
formed of  the  names  of  the  members  of  the  firm,  for  what 
purpose?  For  the  express  purpose  of  being  published. 
He  was  to  institute  suits  for  them,  and  the  publication,  in 
legal  form,  was  to  enable  them  to  prosecute  them.  Tliese 
had  been  ended.  What,  then,  had  transpired?  These 
parties  by  their  own  acts  had  imparted  the  fact  of  their  ex- 
istence, not  only  to  third  persons,  but  had  averred,  insisted, 
and  succeeded  upon  the  fact  in  courts,  upon  records,  be- 
fore judges  and  other  officers,  and  in  the  face  of  the 
world.  This  must  have  been,  for  Smith  says  he  was  em- 
ployed to  bring  some  suits  for  the  firm,  and  that  they  were 
concluded,  and  that  the  business  met  no  objection  upon  the 
ground  that  it  was  prosecuted  in  the  names  of  these  defend- 
ants. We  know  what  is  meant  by  the  institution,  canying 
on,  and  terminating  a  suit.  It  is  impossible  that  it  conld 
have  been  done,  as  Smith  says,  without  such  publication  <^ 
the  members  of  the  firm  as  to  make  it  an  act  of  the  parties, 
far  beyond  any  principle  of  law  or  practice  of  courts,  that 
would  protect  it  as  a  confidential  communication  to  an  at- 
torney. It  was  made  known  to  the  attorney  and  at  the  same 
time,  in  the  same  acts,  to  third  persons,  courts,  and  the  pub- 
lic.   It  was  not  in  its  nature  private,  and  could  in  no  sense 
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be  termed  the  silbject  of  a  confidential  communication,  and 
we  see  no  error  that  the  court  committed  in  permitting 
Smith  to  testify  to  the  facts  done  by  the  defendants,  disclos- 
ing and  showing  their  partnership.    Therefore  by  his  testi- 
mony, with  that  of  Patten,  we  must  consider  the  point  estab- 
lished, that  these  men,  now  defendants,  were  partners, 
transacting  business  as  such  in  acts  of  the  most  public  and 
permanent  character.   From  this  point  we  may  proceed  to  say 
that  the  existence  of  the  firm,  as  shown  by  the- evidence,  be- 
came notorious  and  widely  known.      McGutcheon  swears  that 
Hall  was  in  Santa  Fe  in  1850,  and  did  business  in  the  name 
of  the  firm ;  stated  that  it  consisted  of  himself,  David  Waldo, 
and  Wm.  McCoy,  and  that  he  was  its  agent     Hunt  swears^  re- 
ferring to  the  same  time  in  Santa  Fe,  Hall  told  him  the  same 
thing  as  to  who  were  the  members  of  the  firm.     Goods  were  de- 
livered and  the  bills  were  in  the  name  of  the  firm,  and  Hall 
signed  bills  in  its  name.  Preston  Beck  speaks  of  the  train 
of  Waldo,  Hall  &  Co.   Stevens,  sheriff,  received  a  letter  from 
Wm.  McCoy  requesting  him  to  collect  money  for  Waldo, 
Hall  &  Co.  Hall  told  witness  Cummings  that  the  cattle  in 
question  were  the  company's  oxen.    We  feel  bound  to  say  that 
for  all  the  purposes  of  this  suit  the  proof  of  the  partnership 
was  amply  made  out,  and  the  jury  should  have  found  as 
they  did  as  to  that  fact    It  is  worthy  of  notice,  also,  that 
defendants  offered  no  evidence  to  disprove  the  testimony  as 
to  partnership,  nor  to  lessen  its  weight.    All  the  other 
points  will  now  be  considered  in  connection  with  the  re- 
fusal to  grant  a  new  trial.   Counsel  for  appellants  insist 
that  the  old  Spanish  law  as  to  pastures  should  be  applied 
to  Beckwith  in  defining  the  care  and  attention  which  he 
should  have  bestowed  upon  the  keeping  of  the  cattle.  This 
court  decided  against  such  application  in  this  same  cause 
before,  and  it  now  adheres  to  the  decision  then  announced 
with  increased  confidence  as  to  its  correctness.  The  court 
then  did  right  in  refusing  the  instructions  the  appellants 
asked  for  upon  that  point.  We  think  that  all  of  the  instruc- 
tions given  were  substantially  correct,  and  therefore  no 
ground  for  new  trial  touching  them  is  to  be  found.    The 
damages  found  by  the  jury  were  five  hundred  dollars,  and 
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it  is  contended  that  they  were  excessive.  It  is  laid  down  is 
6  Mason  C.  C.  497,  and  we  think  substantially  correct,  that 
a  new  trial  can  not  be  granted  on  account  of  excessive  dam* 
ages  unless  the  jury  have  mistaken  the  principles  <rf  law 
which  ought  to  regulate  damages,  or  have  been  guilty  of 
some  gross  error  which  shows  an  improper  feeling  or  bias 
on  their  part.  It  seems  the  cattle  in  question  were  working 
oxen  that  had  been  worked  from  the  states  and  arrived  witii 
a  train  late  in  the  fall.  All  the  witnesses  who  saw  them 
describe  them  as  having  been  very  poor  and  in  bad  condi- 
tion. It  also  appears  that  the  winter  of  that  year  was  very 
cold,  hard,  and  severe;  that  the  majority  of  the  cattle  that 
came  that  year  from  the  states  were  very  poor  when  they 
reached  here;  and  one  witness,  McCutcheon,  swore  that 
those  in  best  order  were  most  apt  to  die.  Hunt  says  the 
cattle  in  question  remained  after  they  arrived  several  dars 
in  Santa  Fe,  and  sheltered  themselves  under  the  portals  of 
the  houses.  Dr.  Cummings  swore  that  he  resided  about 
twelve  miles  from  Beckwith's  ranch,  where  the  oxen  were 
driven  to  winter;  saw  the  cattle,  in  number  about  fifty  or 
sixty,  in  charge  of  one  Martin,  pass  his  house  about  the 
fourth  of  December.  They  were  on  the  way  to  Beckwith's, 
and  some  died  on  the  way.  He  was  at  Beckwith's  after- 
wards, and  saw  the  cattle,  which  he  describes  as  being 
well  fed  with  a  plenty  of  good  fodder  and  corn  and  carefully 
tended.  Beckwith  wintered  for  him  with  these  cattle  some 
for  witness,  and  when  spring  came  they  were  in  good  con- 
dition. Corn  and  fodder  were  very  high  that  year,  and  it 
was  worth  from  twenty  to  twenty-five  dollars  per  head  to 
winter  cattle  that  year.  He  saw  Hall  a  short  time  after  he 
had  been  to  Beckwith's,  and  Hall  told  witness  that  he  had 
sent  Martin  with  his  cattle  down  to  Beckwith'g. 

Charles  Hughes  swore  that  he  was  Beckwith's  herder. 
That  about  the  fourth  of  December  Martin  brought  the 
cattle.  Forty-four  were  receipted  for.  They  were  in  very 
bad  condition  and  three  or  four  died  the  first  night  they  ar 
rived.  His  testimony  shows  them  to  have  been  well  fed, 
with  a  plenty  of  good  corn  and  fodder,  and  with  the  horses 
and  mules  of  Beckwith  and  cattle  of  Cummings.    Noth- 
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ing  appears  in  his  statements  to  show  that  the  cattle  were 
not  well  taken  care  of  under  the  circumstances.  Beckwith 
had. fodder  still  left  in  the  spring,  yet  they  continued  on 
dying  until,  when  April  came,  only  one  or  two  were  living. 
Witness  thought  it  was  worth  twelve  dollars  per  head  to 
feed  them  and  take  care  of  them  during  the  winter. 

In  view  of  the  loss  of  these  cattle*  so  nearly  complete  in 
its  character,  at  the  end  of  four  months,  a  violent  distrust 
springs  involuntarily  into  the  mind  that  Beckwith  grossly 
neglected  or  ill-treated  the  property  of  the  company  com- 
mit led  to  his  keeping.  The  mind  ponders  with  much  anxiety 
over  this  testimony,  to  see  if  a  place  can  be  found  upon 
which  justly  to  rest  this  distrust  upon  Beckwith's  faultiness. 
We  then  find  that  the  cattle  were  brought  to  this  territory 
upon  the  verge  of  a  winter  of  extraordinary  severity;  that 
they  had  doubtless  been  worked  the  long  and  wearisome 
route  on  the  plains  from  the  states.    They  arrived  here 
poor  and  in  bad  condition,  unused  to  this  climate  and 
country.    They  had  to  encounter  all  the  rigors  of  the  un- 
usual winter  with  their  vital  energies  so  exhausted  that  they 
could  not  recruit  sufficiently  to  bear  up  against  the  wast- 
ingg  of  the  cold  and  the  siorm.    Some  of  them  died  by  the 
way  while  being  driven  to  the  ranch;  some  of  them  died 
the  first  night  they  were  delivered  there.    The  loss  of  these 
can  in  no  way  be  attributed  to  Beckwith.    We  can  not 
refuse  to  give  credit  to  the  testimony  of  Cummings  and 
Haghes.  They  both  acquit  him  of  any  culpable  neglect  or 
ill-treatment,  and  no  witness  appears  against  them.    None 
was  attempted  to  be  introduced.    Beckwith  stands  in  the 
affair  as  treating  the  oxen  as  he  treated  his  own  beasts  or 
the  cattle  of  Cummings,  and  as  a  prudent,  careful  man 
would  treat  his  oxen  in  this  country.    The  loss  and  mis- 
fortune was  heavy  upon  the  company,  but  that  does  not  ex- 
onerate them  from   paying  the  appellee.    The  damages 
found  by  the  jury  seem  large,  and  doubtless  they  are;  but 
are  they  so  much  so  as  to  require  this  court  to  send  the 
cause  back  to  be  again  tried,  tested  by  the  rules  hereinbe- 
fore incorporated?    We  think  not.    It  was  a  matter  peculi- 
arly fitted  for  a  jury  to  determine.    Two  juries  have  found 
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in  Beckwith's  favor.  The  corn  and  fodder  was  of  great 
price  that  winter.  The  anxiety  and  trouble  to  him  most 
have  been  very  great,  and  if  the  damages  are  somewhat 
excessive,  they  are  not  so  as  to  justify  this  court  in  reversing 
the  judgment  of  the  court  below.  The  appellants  upon 
the  trial  in  the  district  court  offered  no  evidence  to  rednce 
the  damages,  but  let  the  cause  go  to  the  jury  upon  a  second 
trial  with  no  other  testimony  than  Beckwith  produced.  Ttie 
presumptions  now  are  all  in  favor  of  the  verdict,  and  the 
defendants  below  must  abide  by  the  judgment  of  the  dis- 
trict court. 
Judgment  affirmed  with  costs. 


MAEIANA     JABEMILLO     v.    JOSB     DB    LA    CEUZ 

EOMERO. 

Absbnob  ot  BnruBN  ow  SbbyigHi  Pbbbuicptxoh  ntoK.— Where  no  letun 
of  service  of  process  appears  In  s  cause  In  s  justloe^s  ooort,  the  presantp' 
iion  is  that  there  was  no  serrloe,  though  the  justice  states  inhlstitB' 
script  on  appeal,  that  the  summons  was  returned  served. 

Want  ot  Ssbyiob,  Objbotxon  to,  in  ^Lpfbllatb  Ooubz.— Hie  obJeetJos 
that  the  defendant  was  not  served  with  process  can  not  be  ralMd  in  tbe 
appellate  court,  after  a  trial  on  the  merits  In  the  court  below. 

Pbons,  Who  abb— Strictly  speaking,  peons  are  a  class  of  servants  fn  New 
Mexico,  bound  to  personal  service  for  the  payment  of  debts  doe  tbdr 
masters,  but  there  seems  to  be  no  law  regulating  their  rights  and  teba 
under  that  speciQc  denomination,  and  the  term  "peon**  is  now  ned  as 
synonymous  with  "servant** 

1CA8TBB  AND  Sbbyant,  Law  ot,  DzBCussBa—The  historj  of  the  law  of  wtit 
ter  and  servant  in  New  Mexico  Is  rety  fully  glrea  In  the  osbkm  ot 
Benedict,  J. 

Relation  or  Mastsb  and  Sbbyant,  Mattbb  ot  CtoNTBAcr.—The  reUtkm  of 
master  and  servant  in  this  territory  is  a  matter  of  mntual  oontrset,  and 
such  contract  may  be  entered  into  by  any  free  persons,  where  there  h 
no  legal  impediments 

Ai/iALDB,  Jubisdigtion  OW,  TTNDBB  Kbabnt  Ood&— AloaUes^  QoAer  the 
Kearny  code,  were  substantially  justices  of  the  peace,  having  no  poven 
beyond  those  expressly  conferred  upon  them. 

AJJOAUm    OOUIiD    not     PBOGBBD     SraXABXLT     AOAIN8T    FUOZTITB   SlBYABT.-- 

Under  the  Kearny  code,  an  alcalde  had  not  power  to  Imie  ■auBaiT 
process  to  compel  the  return  of  a  peon  or  other  servant  who  hid  left  liis 
master's  service  whUe  in  debt  to  him;  but  the  master  was  left  to  recover 
his  debt  from  his  servant  in  the  same  way  aa  from  an  oidtnaiy  doMoi^ 
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PBBracs  %  JuBisDianoH  ab  to  Uastbb  akd  BBKyANX.--nie  JnrJsdlotlon 
given  to  prefects  by  the  Kearny  oode  extended  to  all  controyersies  be- 
tween  masters  and  servanta 

PBinDOTS  Ex  Fabtb  Adjudication  not  BiNDiNCk— Under  the  Kearny  code, 
»  prefect  had  no  power  upon  an  «b  parts  application,  without  nottoe  to 
the  adverse  party  to  adjudge  or  certify  that  the  latter  was  a  fugitive 
servant,  indebted  to  his  master  In  a  certain  aym,  which  he  was  bound 
to  pay  by  his  services,  or  in  money,  and  such  certlflcate,  If  given,  is  no 
evidence  of  the  facts  therein  contained. 

Chiu>  not  Bound  to  Snbtn  won  Fathsb's  Dbbt.— a  child  can  not  be  held 
bound,  without  his  own  consent,  to  serve  a  third  person  in  payment  of 
bis  father's  debt  beyond  his  minority. 

RsHXOT  roB  SBiiV ANT'S  VIOLATION  OT  CoNTBACT.— Under  the  law  of  186S,  a 
servant  refusing  to  comply  with  his  contract  may  be  punished  by  fine 
and  imprisonment,  and  Judgment,  in  due  course  of  law,  may  be  rendered 
against  him  for  any  indebtedness  due  his  master,  and  his  services  may 
be  sold  on  execution  to  the  highest  bidder,  to  satisfy  said  judgment 

JUDOMNNT  THAT  Dbfbndant  Snbvb  AB  A  PEON,  VoiD.— In  Buoh  a  case,  upon 
giving  the  master  Judgment  for  his  debt,  a  further  Judgmenti  that  the 
defendant  serve  the  plaintiff  as  a  peon  till  the  debt  be  paid,  is  void. 

Appbal  from  the  first  judicial  district.  The  opinion  states 
the  case. 

M.  Ashurst,  for  the  appellant. 
H.  N.  Smith,  for  the  appellee. 

By  Courty  Bestediot^  J. : 

This  is  an  appeal  from  a  justice  of  the  peace  to  the  dis- 
trict court  in  the  first  district,  and  from  thence  to  this  court. 
It  has  become  our  duty  for  the  first  time  in  this  tribunal  to 
examine  and  construe  the  laws  of  this  territory,  declaring 
the  rights  and  defining  the  relations  of  masters  and  serv- 
ants. Like  all  questions  arising  out  of  a  domestic  relation, 
the  present  involves  interests  important  and  delicate,  ft 
includes  what  is  commonly  called  the  peon  system  of  this 
country.  It  is  that  system  to  which  we  so  frequently  see 
reference  (and  sometimes  in  high  places  in  our  republic) 
as  maintaining  here  similar  relations  between  masters  and 
servants  as  are  found  to  be  established  between  the  master 
and  hib  slave  in  different  states  of  the  union.  It  will  be 
expected,  perhaps,  that  the  action  of  this  court  in  this  cause 
will  elucidate  what  this  system  really  is,  and  we  may  be 
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permitted  to  remark,  that  each  member  of  this  bench  has 
•heard  and  investigated  this  case  with  a  deep  solicitude  not 
to  lessen  nor  render  insecure  any  law  or  remedy  that  by 
just  authority  exists  amongst  the  inhabitants  of  this  ter- 
ritory in  behalf  of  either  master  or  servant.  This  solidtnde 
has  been  more  keenly  felt  as  we  have  reviewed  the  present 
condition  of  the  laws,  the  courts,  and  the  administration  of 
justice  in  New  Mexico,  and  called  to  mind  a  period  under  a 
former  government  in  this  country  when  no  degree  of  toler- 
able certainty  existed  in  judicial  forms,  proceedings,  and 
decisions,  and  when  the  laws  and  their  just  benefits  were 
so  often  set  aside  or  crushed  under  foot  by  prejudice,  cor- 
ruption, or  passion — by  interest,  power,  and  despotism. 
We  are  fully  aware  how  naturally  and  easily  in  the  minds 
of  many  then  and  now  living,  have  come  down  from  that 
period  notions  greatly  rigorous  as  to  the  power  of  the  master 
over  hiS'Servant,  and  how  quickly  the  former  is  alarmed  as 
to  the  retention  of  his  supposed  power.  These  and  other 
obvious  considerations  will,  we  doubt  not,  serve  to  suggest 
an  explanation  for  the  length  of  this  opinion  in  this  pecu- 
liar cause,  and  the  endeavor  to  illustrate  the  matters  brought 
within  its  scope. 

This  suit  seems  to  have  been  commenced  by  summons  in 
the  ordinary  form.  Yet  the  justice  describes  Mariana  as  a 
servant  who  had  abandoned  the  work  or  service  of  her  mas- 
ter while  owing  the  sum  of  fif ty.-one  dolLars  and  seventy-five 
cents,  before  advanced  to  her.  The  transcript  shows  that 
at  the  time  of  trial  Mariana  did  not  appear,  and  that,  upon 
the  motion  of  the  plaintiff,  the  justice  rendered  judgment 
against  Mariana  for  twenty-six  months  of  work  as  a  servant 
o  el  €q\iivalent€j  fifty-one  dollars  and  seventy-five  cents,  « 
dinero  (or  for  fifty-one  dollars  and  seventy-five  cents,  the 
equivalent  in  money),  as  also  for  interest  and  all  costs.  In 
the  district  court  the  case  was  tried  de  novOy  and  the  court 
adjudged  "that  the  plaintiff  recover  of  the  said  defendant, 
Mariana  Jaremillo,  and  of  Domingo  Fernandez  Lux  Jare- 
millo  and  Juan  Miguel  Ortego,  the  securities  on  her  appeal 
bond,  the  sum  of  fifty-six  dollars  and  twenty-one  cents;  and 
also  the  costs  of  this  suit  to  be  taxed,  and  in  default  of  pa?- 
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ment  hereof  that  she  be  held  to  serve  her  said  master,  Jose 
de  la  Cruz  Bomero,  as  a  peon  until  said  sum  of  money  is 
paid/'    The  error  assigned  by  the  appellant  is  this  judg- 
ment, to  reverse  which  she  has  appealed  to  this  court. 
Her  counsel  have  insisted  in  argument  that  no  service  of 
process  was  made  upon  her  in  the  suit  before  the  justice, 
and  that  she  was  not  brought  within  his  jurisdiction.    He 
states  in  his  transcript  that  the  summons  was  returned  as 
served,  but  it  does  not  appear  that  the  serving  officer  made 
any  return.    The  statute  provides  that  "any  constable  or 
sheriff  serving  any  process  authorized  by  this  act  shall  re- 
turn thereon,  in  writing,  the  time  and  manner  of  service, 
and  shall  put  his  name  to  such  return."    This  was  the  posi- 
tive  duty  of  the  officer  in  this  case.    No  such  thing  seems 
to  have  been  done,  and  tbe  presumption  of  law  is  that  he 
would  have  made  such  return  had  he  served  the  process. 
His  return  would  be  better  evidence  of  the  facts  than  the 
justice's  minutes.    Prom  the  unscrupulous  disregard  which 
too  often  prevails  in'justices'  courts  in  this  country  as  to  the 
legal  rights  of  the  unfortunate, 'the  peon  and  the  feeble, 
when  contesting  with  the  influential  and  more  wealthy,  as 
well  as  the  circumstances  which  appear  to  have  attended 
this  cause  before  the  justice,  the  painful  but  reluctant  con- 
viction is  forced  upon  our  minds  that  no  service  of  process 
or  notice  was  made  upon  Mariana;  that  the  proceedings  were 
wholly  ex  parte^  an  outrage  upon  law,  and  a  premeditated 
injustice;  and  we  derive  gratification  in  marking  from  this 
high  place,  and  in  this  authoritative  manner,  with  the  seal  of 
judicial  condemnation,  such  gross  violations  of  the  rights  of 
those  who  are  feeble  in  their  own  defense.    But  let  the  fact 
have  been  as  it  may,  as  to  the  service  of  process,  it  can  avail 
the  appellant  nothing  here  in  the  determination  of  her 
cause.    The  record  does  not  show  that  she  availed  herself 
of  her  first  opportunity  in  the  district  court,  to  require  its 
judgment  upon  this  point.    Had  she  done  so,  as  the  case 
stood,  the  court  doubtless  would  have  dismissed  the  suit. 
She  appeared  by  counsel  and  contested  the  merits  of  the 
cause.    No  exhibition  of  exception  to  the  rulings  of  the 
court  appears  in  the  record,  and  it  is  now  too  late  for  her  to 
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ask  anj  favor  at  the  hands  of  this  courts  growing  oat  of  the 
defective  proceedings  of  the  justice. 

Upon  the  entry  of  the  power  of  the  United  States  within 
this  territory  in  1846,  and  establishing  their  rule  and  gov 
emment,  there  was  found  a  large  class  of  persons  eommoDlT 
designated  in  the  language  of  the  country  by  the  name  of 
peons.    They  were  not  of  any  particular  color,  race,  or 
caste  of  the  inhabitants.    They  appeared  as  servants,  me- 
nials, or  domestics,  ''bound''  to  some  kind  of  "service"  to 
their  masters.  Generally  they  had  none  or  small  amounts  of 
property.    The  most  wealthy  and  powerful  families  were 
flattered  in  their  pride  in  displaying  their  retinues  of  these 
dependants.   Many  had  been  raised  from  childhood  within 
the  households  of  such  families.    One  fact  existed  nniver 
sally:  all  were  indebted  to  th^ir  masters.    This  was  the 
cord  by  which  they  seemed  bound  to  their  masters'  service. 
It  was  an  invariable  rule,  that  the  peon  could  dischargf 
himself  from  this  service  by  the  payment  of  his  indebted 
ness  to  his  master,  and  the  latter  never  supposed  he  had 
any  right  to  refuse  to  receive  his  pay  from  his  peon,  and 
still  hold  him  to  service.    It  was  common  for  persons  desir 
ing  to  engage  in  their  employ  as  servants  those  owing,  as 
peons,  their  masters,  to  advance  to  them  the  amounts  doe, 
and  upon  payment  to  the  satisfaction  of  the  old  master,  the 
peon  left  him  and  went  to  the  service  of  the  new;  and  these, 
as  by  voluntary  contract,  regarded  the  labor  of  him  who 
had  the  peon's  position  as  pledged  for  the  payment  of  the 
money  which  had  been  advanced  to  pay  his  former  master 
as  also  for  any  other  advancement.    Upon  entering  the  new 
service,  or  while  continuing  therein,  the  peon  was  held 
rigorously  to  fulfill  his  pledge  and  render  his  labor  so  long 
as  his  debts  remained,  or  an  additional  one  was  incn^^ed. 
He  could  not  abandon  the  service;  and  if  he  did,  his  master 
pursued,  reclaimed,  and  reduced  him  to  obedience  and  labor 
again;  and  the  alcaldes  of  the  country,  in  the  most  summarr 
manner,  aided  the  master  in  bringing  back  his  fugitive. 
Both  male  and  female  became  peons,  and  the  price  of  their 
labor  was  variously  estimated  at  from  one  to  six  dollars  per 
month. 
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We  turn  now  to  inquire  for  the  legislative  act  which 
established  these  rules  between  peon  and  master.  Vassals 
and  vassalage  had  ceased  to  exist  under  the  Spanish  mon- 
archy^.and  had  not  been  restored  by  the  Mexican  govern- 
ment. The  cortes  of  Spain,  on  the  sixth  of  August^  1811, 
decreed  that  ''the  titles  of  vassals  and  vassalage  are  abol- 
ished, and  also  the  grants,  as  well  real  as  personal,  which 
have  taken  their  origin  from  this  titl^  of  jurisdiction,  except 
those  proceeding  from  voluntary  contracts,  in  the  free  exer- 
cise of  the  sacred  use  of  property."  In  the  same  manner 
all  contracts,  agreements,  and  conventions  which  may  have 
been  made  in  consideration  of  advantage,  rents,  or  annuities 
of  land,  or  others  of  this  kind,  entered  into  between  the  so^ 
called  lords  and  their  vassals,  ought  in  future  to  be  consid- 
ered as  contracts  made  between  private  individuals.  Upon 
careful  examination  of  all  the  authorities  within  our  pres- 
ent reach,  we  have  been  unable  to  find  any  law  creating  and 
defining  the  duties  and  rights,  the  civil  and  domestic  rela- 
tions, under  the  specific  denomination  of  peon,  while  the 
Spanish  and  Mexican  laws  and  authorities  are  replete  with 
rules  clearly  marking  out  the  legal  rights  and  duties  of 
masters  and  servants.  If  we  turn  to  the  lexicographers,  we 
find  Mr.  Webster,  in  his  dictionary,  defines  the  word  peon 
to  mean,  in  Hindoostan,  a  foot  soldier;  in  France,  a  com- 
mon man ;  in  chess,  written  and  called  pawn.  .  From  him 
we  learn  nothing  as  to  its  meaning  in  Spain  or  Mexico.  In 
the  Spanish  and  English  dictionary  by  Velasquez,  peon  is 
defined  variously;  such  as,  pedestrian,  day  laborer,  foot 
soldier,  pawn  in  chess,  anything  that  is  whirled  round  in 
play,  hive  of  bees,  servant,  menial,  and  groom.  It  also 
says  that  the  word,  as  used  in  America,  means  an  Indian 
hired  to  work  by  the  day.  From  the  last  definition  of  "an 
Indian  hired  to  work,"  it  is  suggested  that  the  condition  of 
a  peon  originated  in  Mexico,  in  the  workings  of  the  system 
of  rq^rtimientoSf  or  distributions  of  certain  sections  of 
country,  including  the  native  inhabitants,  made  by  the 
early  Spanish  conquerors  among  their  comrades  and  fol- 
lowers; 

Escriche,  in  his  Diccionario  Legislativo,  understood  to 
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be  received  throughout  Spain  and  all  the  nations  upon  this 
continent  speaking  the  Spanish  language,  as  of  the  very 
highest  authority,  says,  in  the  Madrid  edition,  published  in 
1847,  in  vol,  1,  p.  184,  "that  the  rights  and  duties  attached 
to  the  condition- of  master  and  servant,  depend  entirely 
upon  contract."  The  obligation  of  the  respective  parties  to 
abide  faithfully  by  the  agreement,  will  be  found  under  the 
head  Aino  (master)  to  .be  lucidly  and  accurately  defined. 
It  will  be  seen  that  without  lawful  cause  the  servant  could 
not  leave  his  master  during  the  time  the  contract  was  to 
endure,  and  if  he  should,  he  might  be  compelled  to  return, 
or  pay  the  damages  caused  by  his  abandonment  Under 
the  head  of  arrendamiento  it  is  said,  that  hiring  to  personal 
service  is  a  contract  which  obligates  one  of  the  parties  to 
do  something  for  another,  in  consideration '  of  a  c^tain 
price.  The  most  frequent  contracts  of  hiring  and  leasing 
of  personal  labor  are  those  made  with  persons  in  the  char- 
acter of  servants,  domestics,  or  dependants,  who  obligate 
themselves  at  day  labor;  that  is  to  say,  at  so  much  per  day, 
and  for  that  reason  they  are  called  day  laborers,  such  as 
reapers,  workers  in  vineyards,  load  carriers,  diggers,  etc 

In  White's  Recopilacion,  vol.  1,  pp.  201,  202,  it  is  said: 
"The  second  onerous  contract  is  that  of  renting,  by  which 
one  person  lets  or  grants  to  another  person  the  service  of 
his  person  or  beast,  or  the  use  or  enjoyments  of  a  thing  for 
a  certain  time.''  This  contract,  then,  consists  in  three 
things:  in  the  consent  of  the  parties;  in  the  thing  <h*  labor 
which  is  rented  or  let;  and  in  the  price.  Benting  derives 
its  perfection  from  consent.  The  renter  is  obliged  to  per 
form  the  labor  stipulated.  Any  one  may  rent  who  can  sell 
and  buy,  the  agreement  being  for  a  certain  time,  or  for  the 
life  of  either  of  the  contracting  parties.  This  contract  ad- 
mits every  covenant  or  part  that  may  not  be  opposed  to  the 
laws  and  good  customs. 

Schmidt's  Civil  Law  of  Spain  and  Mexico  designates  on- 
lawful  objects  of  contracts  to  be  such  as  murder,  robbery, 
adultery,  etc.,  and  acts  contrary  to  decency  and  good  morals, 
as  the  going  naked  in  the  streets,  and  also  the  sale  of  a 
man's  liberty,  although  he  may  sell  his  services  for  a  limited 
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time:  pp.  113, 114.  As  to  the  hiring  and  letting  of  work  and 
labor,  page  170,  he  says:  "The  object  of  this  contract  ex- 
tends only  to  snch  work  as  is  not  considered  liberal  industry. 
No  one  is  permitted  to  hire  his  personal  industry,  except  for 
a  fixed  object  and  determinate  period.  The  obligation  of 
a  workman  to  furnish  his  labor  expires  on  his  death,  and 
his  heirs  are  not  bound  to  continue  it  or  to  finish  the  work 
he  may  have  begun." 

These  quotations  are  sufficient  to  manifest  the  general 
principles  upon  which  the  conditions  of  master  and  servant 
were  formed  where  the  Spanish  law  prevailed.  It  will  not  be 
denied  that  they  extended  to  Mexico  when  she  achieved  her 
independence.  It  is  seen  that  the  consent  of  the  parties 
was  invariably  the  foundation  upon  which  a  servant  became 
bound  to  sei*vice.  When  Mexido  became  an  organized  re- 
public of  states,  some  of  them  legislated  upon  this  relation, 
espeoially  detailing  the  legal  consequences  which  should 
flow  therefrom,  and  also  prescribing  the  modes  by  which  the 
agreement  might  be  perfected.  This  legislation  serves  to 
illustrate  the  Mexican  spirit  upon  this  subject,  discloses  the 
state  of  menial  service  then  existing,  and  will  aid  in 
strengthening  our  views  when  we  come  to  examine  the  act 
of  the  assembly  of  this  territory  upon  the  same  matters. 

On  the  thirtieth  of  September,  1828,  the  congress  of 
Coahuila  and  Texas  passed  a  decree,  clear  and  pointed.  It 
begins  by  assuming  that  the  relations  of  masters  and  serv- 
ants were  existing  within  those  two  states  and  says: 
"Debts  contracted'  by  hired  servants  with  their  masters 
previous  to  the  publication  of  this  law,  shall  be  paid  in  the 
same  manner  and  form  they  have  bargained:"  White  Re- 
copilacion,  525.  We  see  in  this  how  carefully  the  congress 
guarded  against  the  violation  of  the  obligations  of  previous 
contracts.  All  was  preserved  in  manner  and  form  as  bar- 
gained. The  decree  then  proceeds  to  regulate  for  the 
future:  "In  future  when  a  servant  obtains  employment, 
the  contract  he  makes  with  his  master  shall  be  set 
down  at  the  head  of  the  account,  wherein  shall  be  manifested 
the  manner  he  is  to  pay  the  debt  he  contracts.  The  agree- 
ment shall  be  authenticated  by  two  witnesses  and  signed  by 


198  .  Jaebmillo  v.  Bohbro.  [Sap.  Ct. 


Opinion  of  the  Court— Benedict,  J. 


the  same,  the  master,  the  Bervant,  if  he  can  write,  or  another 
person  in  his  name.  Amounts  ministered  to  servants  in 
part  payment  for  their  labor  shall  be  in  money  or  effects, 
not  exceeding  the  ordinary  prices  of  the  market,  and  both 
master  and  servant  shall  be  entirely  free,  the  one  to  accept 
and  the  other  to  furnish.  In  future  no  payment  shall  be 
made  in  advance  to  exceed  what  the  servant  can  obtain  aa 
the  reward  of  labor  with  the  whole  of  one  year's  wages. 
The  master  shall  show  the  servant  his  account  as  often  as 
requested;  and  the  latter  may  sue  the  former  before  the 
alcalde  when  he  thinks  himself  aggrieved  by  illegality  or 
any  other  cause. 

''In  haciendas,  agricultural  ranches,  or  any  other  estab- 
lishments situated  out  of  towns,  masters,  superintendents, 
and  stewards  are  hereby  authorized  to  punish  servants  who 
fail  in  the  faithful  fulfillment  of  their  duties  or  disobey  their 
superiors,  by  arrest  not  exceeding  four  days,  or  with 
shackles  for  the  same  length  of  time.  When  the  master 
enters  a  complaint  to  the  alcalde  on  account  of  the  incor- 
rigibility of  the  servant,  the  alcalde  may  punish  him  with 
shackles  or  other  correctional  penalties  to  cause  him  to  re- 
turn to  his  duty.'* 

Such  were  the  chief  articles  of  that  decree,  and  withoat 
doubt  were  based  in  the  main  upon  the  general  custom  and 
practice  then  prevailing.  The  makers  of  the  decree  clearlr 
manifest  that  they  intended,  among  other  things,  carefaUv 
to  provide  to  the  master's  hands,  the  legal  means  by  which 
he  could  compel  the  servant,  under  pains  and  chastisements, 
to  remain  in  his  master's  service,  obey  him,  and  render  him 
his  labor.  The  use  of  the  whip  for  correcting  servants  was 
forever  prohibited,  and  the  servant  could  sue  the  master 
for  excessive  chastisement.  When  we  turn  to  the  legisla- 
tive acts  of  this  territory,  we  find  that  the  assembly  held  in 
1851,  under  the  organic  act,  made  a  law,  very  full  in  its 
provisions,  upon  the  subject  of  the  relations  of  masters  and 
servants.  It  says,  "that  all  contracts  celebrated  between 
two  or  more  persons,  the  one  binding  himself  to  labor  in  cer- 
tain and  determined  employments,  or  all  those  contracted 
for,  and  the  other  offering  his  money  in  determined  daily, 
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monthly,  or  yearly  salary,  shall  be  respected  and  enforced 
by  the  civil  law  according  to  the  agreements  made  by  their 
own  free  and  voluntary  will.  Fathers  of  families  are  per- 
mitted to  bind  out  their  children  to  serve  only  when  their 
poverty  demands  it,  devoting  what  they  draw  on  account  of 
their  salaries  to  the  support  of  their  own  legal  families. 
They  can  not  do  so  when  the  amount  is  more  than  that 
which  is  due  them  at  the  end  of  one  year.  If  the  servant 
does  not  wish  to  continue  in  service  for  any  cause,  such  as 
the  ill-treatment  of  the  master,  and  receiving  better  pay 
from  another,  or  from  any  other  cause  that  he  may  assign, 
on  the  payment  of  the  amount  yet  due  he  can  not  be  bound 
to  continue  in  service;  but  if  he  does  not  pay,  he  shall 
be  bound.  All  free  men  and  women  not  embarrassed  by 
law  or  other  reasonable  causes  preventing  the  fulfillment 
thereof,  may  celebrate  this  species  of  contract.  The  pre- 
fects, alcaldes,  and  justices  of  the  peace  shall  indiscrimi- 
nately authenticate  the  books  of  accounts  between  masters 
and  servants,  according  to  their  jurisdiction.  All  persons 
having  servants  may  advance  them  on  account,  when  they 
may  demand  it,  two  thirds  of  their  salary  in  order  to  sup- 
port their  families."  With  these  there  are  many  other  pro- 
visions defining  the  legal  consequences  whiph  flow  from  the 
contract  when  the  parties  have  entered  upon  its  perform- 
ance. There  is  also  a  section  in  these  words:  "When  a 
servant  runs  off,  his  master  may  present  himself  before  any 
authority  and  take  out  a  warrant  of  his  debt  (or,  as  it  is  in 
the  Spanish,  in  which  this  law  was  written,  a  sacar  testimo- 
nio  de  la  deuda)^  and  with  it  may  proceed  in  person  or  other- 
wise to  any  part  of  the  territory  and  make  his  claim,  which 
shall  be  attended  to  according  to  law." 
•  At  this  point  we  turn  to  an  examination  of  the  record  in 
this  cause,  and  the  matters  to  be  especially  determined. 
There  is  no  bill  of  exceptions  embodying  the  evidence  be- 
fore the  court  below,  but  it  has  been  conceded  by  the  coun- 
sel for  both  parties  in  this  court  that  the  cause*  was  sub- 
mitted on  two  certain  documents  now  found  transcribed  in 
the  record,  and  which  in  this  court  are  treated  by  both  par- 
ties as  the  only  evidence  upon  which  the  judgment  of  the 
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court  below  was  based  and  the  decision  of  this  tribnnal  is 
now  asked.  As  to  the  sufficiency  of  the  evidence  to  aoBtaiii 
the  judgment  appealed  from,  these  documents^  carefnllj 
translated,  are  as  follows: 

"Territory  of  New  Mexico,  County  of  Santa  Fe. 

"The  citizen,  Francisco  Ortiz  y  Delgado,  prefect  of  the 
county  of  Santa  Fe,  do  certify,  as  fully  as  I  am  permitted 
by  law,  that  the  citizen,  Jose  de  la  Cruz  Romero,  of  the 
county  of  Bernalillo,  has  personally  appeared  before  me, 
claiming  a  servant  of  his  who  was  taken  from  his  serrice 
by  her  father,  Jose  Jaremillo,  without  his  consent  The 
servant's  name  is  Mariana  Jaremillo,  and  the  sum  claimed 
'  by  her  master  is  fifty-one  dollars  and  seventy-five  cents 
(151.75),  and  in  order  that  the  party  interested  may  demand 
his  servant  or  his  money  from  her  father,  who  is  the  person 
who  brought  her  away,  I  give  him  the  present  document 

"In  Santa  Fe,  May  21,  1849. 

"(Signed)  Fbakoisoo  Obtiz  t  Delgaixx" 

"Territory  of  New  Mexico,  county  of  Bernalillo. 

"To  the  Hon.  Prefect  and  Hon.  Alcaldes  of  the  county 
of  Santa  Fe:  Jose  de  la  Cruz  Romero  has  represented  in 
this  oflflce  that  his  servant,  Mariana  Jaremillo,  has  aban- 
doned his  service,  owing  him  the  sum  of  fifty-one  dollars 
and  seventy-five  cents,  and  that  he  is  credibly  informed 
that  said  servant  is  in  Santa  Fe,  and  the  party  interested 
asks  of  the  undersigned  justice  of  the  peace  letters  requisi- 
torial  (ea?  horto)  for  the  apprehension  of  said  servant,  which 
the  present  judge  extends,  requesting  all  authorities  to  be 
pleased  to  order  that  the  said  servant  be  delivered  to  her 
master,  or  return  to  him  the  amount  she  owes  him.  In  so 
doing  I  will  remain  obliged  to  do  the  same  when  I  recd?e 
a  similar  request  from  you. 

"Ranchos,  June  5,  1849. 

"[Seal]  (Signed)  Ambkosio  AK>nja" 

Now  these  documents  were  issued  more  than  two  years 
before  the  master  and  servant  act  of  July,  1851,  became 
a  law.  They  are  supposed  to  have  been  regarded  at  the 
time  as  writs  carrying  authority  with  them,  but  it  does  not 
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seem  they  were  ever  executed.  Do  the  writs  or  documents 
amount  to  proof  establishing  the  contract  binding  Mariana 
to  service,  the  terms  and  her  indebtedness? 

In  1846,  the  political  relations  of  this  country  were 
changed  from  Mexico  to  the  United  States.  The  president 
of  the  latter,  by  virtue  of  a  power  well  settled  as  existing 
in  him,  assumed  the  exercise  of  political  authority  over  this 
territory.  Through  General  Kearny  he  proclaimed  laws, 
established  offices,  prescribed  their  functions,  and  appointed 
officers  to  fill  and  perform  the  duties  of  the  offices.  Their 
powers  and  jurisdiction  were  defliied,  and  he  directed  the 
manner  these  should  be  exerted.  Among  the  gradc;^  of 
officers  were  alcaldes.  These  were  officers  previously  well 
known  in  the  country;  though  called  alcaldes,  they  were, 
under  the  Kearny  code,  substantially  justices  of  the  peace. 
It  is  a  rule  of  construction  applicable  to  such  officers  that 
they  have  no  power  beyond  that  expressly  conferred  upon 
them.  They  derive  no  general  jurisdiction.  The  acts 
creating  them  and  clothing  them  with  authority  fix  and 
limit  the  bounds,  beyond  which  an  alcalde's  acts  are  null. 
In  the  well-defined  powers  given  him  in  the  code,  there  was 
nothing  special  as  to  master  and  servant.  The  same  course 
of  proceeding  was  left  a  master  to  recover  his  debt  from 
his  servant  or  peon,  as  in  the  ordinary  way  from  another 
debtor,  nor  was  any  summary  process  provided,  when 
the  peon  had  left  his  master's  service,  to  compel 
him  to  return.  The  mode  of  summoning  a  debtor  was 
plainly  marked  out,  as  also  every  succeeding  step  to  be 
taken  in  the  cause,  and  the  alcaldes  were  bound  to  conform 
thereto.  There  was  no  fuero  left  to  them  to  adopt  and  exert 
old  Mexican  processes  against  one  class  of  debtors  when 
the  political  system  then  in  force  had  imposed  upon  them 
a  new,  different,  and  less  harsh  system  of  judicial  proceed- 
ings. It  conformed  to  the  design  and  spirit  of  our  govern- 
ment, when  she  possessed  herself  of  this  region  and  created 
her  courts,  to  so  arrange  their  practice  as  to  secure  the 
fnhabitants  against  all  arbitrary  will  and  judicial  despotism. 

Appreciating  this  fact,  it  is  hardly  fair  to  conclude  that  it 
was  intended  that  there  should  be  left  in  the  hands  of  the 
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alcaldes  the  faculty  of  using  the  cast-off  and  sammary 
processes  of  a  superseded  goTernment  alone  against  Mm 
whose  fate  was  that  of  an  indebted  laborer  and  seryant,  and 
that,  too,  when  the  Kearny  code  had  made  no  discrimiDa- 
tion  against  him.  The  jurisdiction  given  to  the  prefects 
was  different.  It  extended  to  all  controversies  between 
masters  and  those  bound  to  them,  and  he  had  the  power  of 
binding  out  apprentices.  Whether  the  controversies  men- 
tioned included  those  which  might  arise  between  majsters 
and  b^und  apprentices  only,  or  also  between  master  and 
^servant,  seems  to  be  unimportant  in  this  inquiry.  The  pre- 
fect of  Santa  Fe,  as  it  appears  by  the  certificate  made  by 
him,  stated  that  Romero  had  presented  himself  before  him 
claiming  a  servant,  that  her  name  was  Mariana,  and  that 
her  father  had  taken  her  from  his  service,  and  that  there 
was  due  him  the  sum  of  fifty-one  dollars  and  seventy-fiye 
cents.  The  purpose  of  the  process  or  document  was  to  assist , 
Romero  in  demanding  the  money  or  girl  of  her  father.  Noth- 
ing shows  that  either  the  girl  or  her  father  was  ever  before 
the  prefect  to  adjust  the  accounts  or  claims  with  Romero, 
or  that  any  notice  had  been  given  either  to  appear.  Bj 
what  practice,  then,  principle  or  law,  could  Mariana  be 
bound  by  the  prefect's  proceedings?  Had  he  formally  ren- 
dered a  judgment  against  her,  could  it  be  introduced  to 
establish  a  debt  against  her?  She  was  no  party  to  the 
transaction,  had  no  opportunity  to  defend  against  the  de- 
mand, and,  neither  expressly  nor  constructively,  had  been 
brought  within  the  prefect's  jurisdiction.  To  hold  that 
such  judgment  possessed  any  force,  that  it  proved  anything 
against  Mariana  or  her  father,  would  be  setting  at  open 
defiance  the  known  and  long-observed  rules  of  evidence 
and  opening  the  doors  to  irresistible  and  measureless 
wrongs  and  frauds. 

If,  then,  the  judgment  itself  could  not  be  received  as  evi- 
dence, how  could  a  mere  certificate  upon  the  same  auiount 
to  proof  of  her  indebtedness,  her  being  bound  to  service  by 
her  own  or  her  parent's  consent,  and  the  terms,  in  a  suit 
commenced  against  her  several  years  afterwards?  If  the 
going  to  the  prefect  bv  Romero  and  making  his  ex  park 
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representations,  adjudicated  Mariana's  case  with  him,  proved 
her  a  debtor  and  bound  to  service,  and  has  given  a  master 
a  right  to  reclaim  or  reduce  her  to  bondage,  it  is  easy  to 
perceive  how  any  person  whosoever  within  the  territory 
may  be  made  a  debtor  and  sent  into  servitude,  should  an 
unscrupulous  man  and  an  ignorant  and  faithless  prefect  or 
probate  judge  devise  mischief  together.  But  it  is  said  that 
prefects,  alcaldes,  or  justices  of  the  peace  shall  indiscrimin- 
ately authenticate  the  books  of  accounts  between  masters 
and  servants.  This  is  a  section  before  quoted,  and  dates  in 
1851.  The  provision  is  a  wise  one,  and  in  the  hands  of 
competent  and  honest  officers  promotes  fairness  and  jus- 
tice.  By  authentication  here  is  meant  the  giving  of  legal 
faith  to  some  act  or  thing,  a  formal  attestation,  the  giving 
authority  by  necessary  formalities.  What  is  essential  to 
enable  the  officer  to  do  this,  as  to  master  and  servant?  The 
parties  must  be  present  by  themselves  or  agents.  It  is  not 
a  trial ;  it  is  a  mutual  agreement  of  the  parties  as  to  the  con- 
tract or  account.  The  magistrate  is  the  official  witness 
and  he  attests  the  facts  agreed  upon.  He  affixes  thereto  his 
legal  formalities,  and  authenticates  and  gives  faith  to  the 
transaction.  This  furnishes  proof  of  the  contract  or  ac- 
count, subject  to  be  attacked  and  overcome  by  showing  ' 
fraud,  error,  mistake,  force,  or  any  of  the  facts  which  viti- 
ate and  make  void  or  voidable  contracts  and  accounts,  or 
relieve  parties  from  the  legal  consequences  of  their  own 
admissions.  In  the  cause^at  bar  there  is  no  proof  of  any 
mutual  adjustment  between  the  parties  before  any  magis- 
trate, nor  does  any  certify  to  the  correctness  of  any  accounts 
owned  by  Mariana.  Nothing  appears  beyond  the  representa- 
tions made  by  Romero.  The  paper  issued  by  the  prefect 
says  that  Mariana's  father  had  brought  her  away,  and  the 
document  was  given  in  order  that  Romero  might  demand 
his  servant  or  money  from  her  father.  So  far  as  this  shows 
anything,  it  suggests  strongly  that  the  debt,  if  any,  was  due 
by  the  father,  and  not  the  girl.  He  took  control  of  his 
daughter,  and  Romero  obtained  the  action  of  the  prefect 
against  him.  The  inference  is  patent  that  the  girl  was  a 
minor,  and,  if  held  for  a  debt,  it  was  her  father's.    How 
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could  a  girl,  able  to  work  as  a  servant,  become  indebted  to 
Romero  fifty-one  dollars  and  seventy-five  cents  beyond  the 
fair  value  of  her  services?  Should  it  likely  be  on  her  own 
account?  It  is  nearly  eight  years  since  the  prefect  issued 
his  document  If  the  ^ebt  was  made  upon  her  own  ac- 
count, it  must  have  originated  when  she  was  not  much  more 
than  a  child,  and  for  what  consideration  could  she  hare 
bound  herself  at  such  an  age  for  such  a  sum?  If  it  was 
upon  her  father's  account,  as  doubtless  it  was,  she  has 
passed,  it  may  be  well  inferred,  beyond  her  minority,  and 
if  so,  can  not,  against  her  own  consent,  be  held  bound  to 
service  by  reason  of  her  father's  indebtedness. 

We  think  proper,  in  this  place,  to  notice  the  further  legis- 
lation of  this  territory  upon  the  subject  of  master  and  ser- 
vant.   In  1862  an  act  provided  as  follows: 

Section  1.  All  contracts,  voluntarily  entered  into  between 
masters  and  servants,  agreeing  and  designating  the  kind  of 
service,  the  salary,  and  the  time  such  service  shall  continne, 
whether  any  money  shall  have  been  given  or  received  in  ad- 
vance or  not,  both  parties  shall  be  compelled  to  comply  with 
the  contract  without  power  to  rescind  it,  except  in  the  fol- 
lowing cases:  1.  By  mutual  consent;  2.  For  sufficient  motive 
having  been  given  by  one  party  to  the  other,  such  as  hav- 
ing grieviously  injured  him;  3.  If  the  master  keeps  the  ac- 
counts in  an  ambiguous  manner,  so  that  the  servant  can  not 
understand  them.  In  these  three  cases  the  contract  may 
be  rescinded  by  paying  the  amount  due  from  one  party  to 
the  other,  as  the  case  may  be;  but  if  such  motives  should 
not  be  proven,  the  contract  shall  be  complied  with,  and  the 
judge  or  court  of  any  precinct  shall  order  it  to  be  carried 
into  effect,  imposing  upon  the  party  failing  to  comply  with 
the  contract,  and  who  shall  persevere  in  doing  so,  that  he 
indemnify  the  other  party  for  the  injuries  resuItiDg  there- 
from, or  which  may  follow;  and  all  resistance  shall  be  pun- 
ished by  fine  or  imprisonment,  as  the  gravity  or  circum- 
stances of  the  resistance  in  the  case  may  require;  the  party, 
furthermore,  being  obliged  to  pay  the  costs  of  the  trial  in 
the  case. 

Sec.  2.    If  a  servant  shall  refuse  to  comply  with  the 
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contract,  and  he  should  owe  any  part  of  the  money  to  the 
master,  and  he  refuses  or  can  not  pay  it,  the  justice  of  the 
peace,  judge  of  probate,  or  district  court  will  compel  him 
to  pay  numerata  pecunia  the  entire  principal  and  legal  inter- 
est for  all  the  time  it  may  remain  unpaid,  it  being  the  duty 
of  the  judge  or  court,  in  case  of  diflSoulty,  to  order  the  sheriff 
to  contract  the  services  ^  of  said  person  to  the  highest  bidder 
for  the  purpose  of  recovering  the  debt.  The  same  proceed- 
ing shall  be  had  when  the  master  owes  the  servant  any  sum 
of  money  for  services  rendered,  and  shall  refuse  to  pay  him 
for  the  same. 

Sec.  3.  Those  offenses  committed  by  servants  maltreat- 
ing their  masters  or  mistresses  shall  be  punished  for  the 
same  by  the  justices  of  the  peace  or  court  in  which  the  suit 
may  be  brought,  with  imprisonment  for  a  time  demanded 
by  the  gravity  of  the  offense. 

We  see  in  this  section  the  exertions  of  the  legislature  to 
make  more  strict  and  multiply  the  remedies  for  the  enforce- 
ment of  these  descriptions  of  contracts.  They  modify  in 
some  respect  the  act  of  1851.  By  that  the  servant  could 
leave  his  master  whenever  he 'willed  by  paying  his  debt. 
By  this  he  must  abide  by  and  fulfill  his  agreement  accord- 
ing to  its  terms,  whether  he  owes  or  does  not  owe,  pays  or 
does  not  pay.  Unless  he  can  get  his  master's  consent  to  re- 
scind or  prove  some  one  of  the  causes  specified  to  procure 
a  cancellation,  he  may  be  prosecuted  for  a  failure,  and  so 
may  the  master,  and  the  servant  compelled  to  a  compliance 
by  a  fine  and  imprisonment.  It  seems  strange  the  act  fixed 
no  limits  to  the  power  of  the  magistrate  in  unmistakable 
terms,  and  that  so  much  discretion  should  be  conferred 
upon  the  court  or  judge.  It  appears  clear  that  the  legis- 
lators were  determined  that  by  no  means  should  either  of 
the  parties  escape  the  consequences  of  their  own  voluntary 
engagements.  Again,  the  act  follows  the  servant  with 
other  measures,  more  rigid  and  direct  upon  his  person,  if 
he  refuses  a  compliance  with  his  contract  and  owes  his 
master  any  sum  and  refuses  to  pay,  or  is  even  unable  to  pay 
it.  It  defines  how  he  may  be  sued  for  the  debt  and  judg- 
ment obtained  in  the  course  of  a  legal  proceeding,  and,  in 
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pursuance  of  an  execution,  his  services  sold  by  the  sheriff 
to  the  highest  bidder  to  raise  the  means  to  pay  the  debt 
No  authority  is  given  the  tribunal  in  this  course  to  adjodi- 
cate  the  servant  to  the  master  upon  giving  the  latter  judg- 
ment for  his  debt. 

We  find  here  no  support  to  that  portion  of  the  judgment 
of  the  district  court  which  adjudge^  Mariana  to  the  serrice 
of  Romero  as  a  peon,  in  default  of  her  or  her  securities 
paying  the  money.  The  compulsory  process  of  fine  and 
imprisonment  in  case  the  servant  refuses  to  perform  bis 
agreement,  and  the  extent  to  which  it  may  be  exerted,  to 
enforce  obedience,  would  seem  to  furnish  ample  means  to 
secure  him  to  service.  A  still  further'  remedy  is  added  in 
the  proceeding.  The  master  may  proceed  in  the  ordinary 
form  for  the  collection  of  his  debt,  and  in  the  execution  for 
the  sale  of  the  servant's  services.  The  act  is  in  some  re- 
spects  loose  and  indefinite  in  its  language,  yet  not  so  mncb 
so  that  an  intelligent  court  can  not  find  the  rule  for  its 
guidance. 

The  great  importance  which  attaches  to  the  subject-mat- 
ter we  have  considered,  has,  among  other  things,  induced 
a  general  referen.ce  to  the  laws  and  enactments  whicb 
authorize,  regulate,  and  enforce,  and  to  the  authorities  tbat 
illustrate  the  system  of  service  between  masters  and  ser- 
vants in  this  territory.  This  system  we  find  to  be  the  peon 
system  of  the  country,  yet  in  all  our  searches  we  see  no- 
where the  term  peon  in  any  of  the  legislation  touching  the 
party  bound  to  service.  In  all  instances  where  we  might 
expect  to  find  it  we  invariably  find  servant.  In  the  com- 
mon use  of  language  the  term  peon  is  now  used  in  this 
country  as  synonymous  with  servant.  Personal  interests  to 
a  wide  extent  have  been  and  still  continue  interwoven  with 
this  system.  It  is  seen  to  be  carefully  regulated  by  the 
legislature;  that  the  relation  of  master  and  servant  is  formed 
by  mutual  contract  only;  that  all  free  men  and  women,  when 
no  legal  impediment  exists,  may  celebrate  this  species  of 
contracts ;  that  parents  can  not  contract  away  the  serrices 
of  their  children,  except  in  certain  specified  cases;  that  the 
parties,  in  the  first  place,  may  agree  upon  the  kind  of  serr- 


Jan.  1857.J  Jakehillo  v.  Bohebo.  207 


Opinion  .of  the  Oourt— Benedict,  J. 


ice,  the  duration,  and  the  pay;  that  the  service  of  the 
servant  becomes  bound  to  his  master  for  an  indebtedness 
founded  upon  an  advancement  made  in  consideration  of 
service;  that  the  servant  can  not  leave  his  master's  service 
dnring.the  time  embraced  in  the  contract,  unless  he  proves 
some  one  of  the  two  causes  to  exist,  mentioned  in  the 
statute,  or  shall  obtain  his  master's  consent,  and  shall  pay 
what  he  owes  him;  that  if  he  shall  refuse  to  serve  in  con- 
formity with  the  contract,  he  may  be  compelled  to  its  ful- 
fillment by  the  magistrate  with  the  chastisements  of  fine 
and  imprisonment;  that  the  master  may  procure  summary 
proceedings  before  the  judicial  officer  to  enforce  com- 
pliance; if  the  servant  is  a  parent,  and  dies,  the  children 
are  not  compelled  to  serve  in  his  stead;  that  the  contract 
may  be  entered  into  before  judges  of  probate  or  justices  of 
the  peace,  who  shall  authenticate  or  attest  the  same,  as 
they  also  may  accounts  between  the  parties.  A  peon  or 
servant  loses  none  of  his  rights  as  a  citizen  by  contracting 
with  a  master  to  serve  him.  He  is  under  no  political  dis- 
qualifications; he  votes  at  all  elections  if  otherwise  legally 
qualified;  his  servitude  does  not  render  him  under  our  laws 
ineligible  to  the  offices  of  the  precinct,  the  county,  the 
legislature,  or  delegate  in  congress. 

Such  are  some  of  the  features  which  the  peon  system  (as 
commonly  called)  presents  in  this  territory.  In  pronounc- 
ing upon  the  testimony  in  the  cause  we  are  required  to  de- 
termine, we  are  of  the  opinion  that  the  writ  exhorto,  or 
letters  requisitorial,  possessed  no  legal  force  as  evidence  of 
indebtedness  from  Mariana  to  Romero.  It  was  issued  by 
Don  Ambrosio  Armijo,  as  alcalde,  after  the  government 
of  the  United  States  had  defined  and  limited  the  jurisdic- 
tion of  alcaldes,  and  prescribed  to  tb(»m  their  modes  of 
orooedure,  and  before  the  passage  of  the  master  and  ser- 
vants act  of  July,  1851.  No  debt  was  established  against 
Mariana  by  the  ex  parte  action  of  Romero  before  the  alcalde. 
The  process  or  certificate  of  the  prefect  of  Santa  Fe  can 
not  prove  her  bound  to  service,  nor  her  indebtedness.  It 
professes  to  certify  that  Romero  represented  that  Mariana, 
or  her  father,  was  owing  liim.    No  notice  op  summons  was 
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given  the  girl,  neither  actual  nor  constmetiye.  She  eeems 
in  no  form  to  have  been  brought  within  the  prefect's  juris- 
diction. All  was  €w  parte.  These  two  writs,  certiflcates,  or 
documents  were  the  only  evidence  offered  or  considered  in 
the  district  court.  Their  utter  insuflScieny  to  prove  Mari- 
ana's contract  of  service  or  any  indebtedness  to  Bom^  on 
her  part,  obligates  this  court  to  reverse  the  judgment  of  the 
court  below,  with  costs  against  Romero. 


MARIANA  MANUELA  MARTINEZ  v.  TOMAS 

LTJOERO. 

OoMHiBBZONEB'B  AUTHOBITT  TO  Takb  DBPOfiiTioire  HOT  ExGLTTBiTm -Not- 
withstanding the  appointment  of  a  commissioner  to  take  the  testimony 
In  a  cause,  depositions  may  be  taken  before  the  chancellor,  upon  legsl 
notice  to  the  adverse  party,  and  used  upon  the  triaL 

Degbbb  Nscbbsart  to  Sbpakation  or  Husband  and  Worn— AeconUv 
to  the  principles  of  the  civil  law,  a  separation  from  bed  and  hoarl  or  i 
dissolution  of  the  conjugal  association,  must  be  decreed  by  a  oompeieot 
tribunal,  and  the  consent  of  the  partis  Is  not  enough. 

WnrB*B  RiQHT  TO  Recovbb  Dotal  Pbofbbtt.— Without  a  decree  of  disao- 
lutlon  of  the  conjugal  association,  a  wife  can  not  recover  from  her  hus- 
band, or  resume  the  administration  of  her  separate  dotal  property  witli* 
out  showing  waste  or  dissipation  of  it  by  the  husband,  espedally  vhoe 
she  has  voluntarily  abandoned  him  without  cause,  and  1b  living  In  adaltoy 
with  another. 

Dotal  Propbrtt,  What  i&— Dotal  property  Is  the  capital  given  to  the  bi» 
band  by  the  wife,  or  some  one  for  her,  before  or  after  the  manisge.  for 
the  purpose  of  supporLlng  the  matrimonial  expensea 

Costs  on  Bill  to  Recovbb  Dotal  Pbopbbtt.— On  the  «itCTni«i^  of  a  bOl 
filed  by  a  wife  to  recover  her  dotal  property,  because  the  conjogil  asM- 
ciation  still  continues,  the  costs  must  be  decreed  against  the  hoshaad,  be 
being  the  lawful  custodian  and  administrator  of  the  wife's  estate^  ud 
therefore  liable  for  expenses  which  she  may  incur. 

Appeal  from  the  district  court  of  the  second  jndioial  dis- 
trict for 'the  county  of  Taos.    The  opinion  states  the  case. 

M.  Ashurst,  for  the  appellant. 

JET.  jr.  Smithy  for  the  ap];)ellee. 

By  Court,  BROCcnus,  J. : 

This  bill  was  a  bill  in  chancery  in  the  district  court  of  the 
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second  judicial  district,  for  the  county  of  Taos,  by  Mariana 
Manuela  Martinez  against  her  husband,  Tomas  Lueero, 
The  complainant  alleges  that  on  or  about  the  thirtieth  day 
of  September,  1828,  she  intermarried  with  Tomas  Lucero, 
and  that  at  the  time  of  said  marriage  and  afterwards,  a 
large  amount  of  money,  property,  chattels,  and  real  estate, 
the  absolute  property  and  inheritance  of  the  said  complain- 
ant, was  delivered  to  the  said  Tomas  Lucero  as  her  hus- 
band, in  trust  for  her  use  and  benefit,  and  for  the  use  and 
benefit  of  both,  while  they  should  live  together  as  mwi  and 
wife,  lie  bill  further  alleges  that  they  lived  together  as 
man  and  wife  for  the  space  of  eight  years,  and  that  then, 
from  various  causes,  a  separation  between  them  took  place; 
that  a  few  years  afterwards,  in  the  year  1847,  they  were  re- 
united and  lived  together  in  the  matrimonial  relation  for 
the  space  of  eleven  months;  that  at  the  expiration  of  that 
eleven  months,  they  again  separated,  without  issue,  and 
have  never  since  lived  together.  The  complainant  further 
alleges  that  her  said  husband  has  for  years  past  been  living 
in  open  adultery  with  another  woman,  by  whom  he  has  two 
children,  and  that  he  has  been  wasting  and  dissipating  the 
property  and  effects  of  said  complainant  for  the  benefit  of 
his  said  paramour  and  her  two  children,  and  she  has  good 
reason  to  believe  that  he  will  continue  to  waste,  dissipate, 
and  so  convert  the  same  until  the  whole  amount  thereof 
shall  have  been  consumed.  The  petitioner  therefore  prays 
that  the  said  Tomas  Lucero  be  enjoined  from  further  waste 
and  dissipation  of  her  estate;  that  he  be  compelled  to  answer 
the  allegations  of  her  bill;  that  he  be  compelled  to  account 
with  her  for  the  full  amount  of  her  property  and  estate,  as 
well  as  the  rents  and  profits  thereof,  since  their  last  separa- 
tion, and  that  such  further  relief  may  be  granted  as  the 
nature  of  the  case  may  require. 

The  respondent,  Tomas  Lucero,  in  his  answer,  admits 
that  he  intermarried  with  the  complainant  as  alleged  in  her 
bill,  and  that  they  lived  together  for  some  seven  or  eight 
years.  He  avers  that  about  seven  or  eip:ht  years  after  theiy 
marriage,  he  discovered  that  his  said  wife  bad  proved  faith- 
less to  him  by  the  commission  of  adultery  with  one  Mariano 
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Martinez^  and  that  she  then,  of  hep  own  accord,  left  h« 
house  and  lived  with  the  said  Mariano  Martinez  in  different 
houses ;  that  in  the  year  1839,  he  went  to  California  to  es- 
cape the  infamy  and  injuries  his  wife  was  heaping  upon  him; 
that  at  the  time  of  his  departure,  she  was  living  with  the 
said  Mariano  Martinez;  that  upon  his  return  to  New  Mexico, 
in  1842,  he  found  her  living  in  adultery  with  Mariano 
Lucero,  a  priest  of  the  holy  Catholic  church,  and  first  coasin 
to  him,  the  respondent;  and  that  she  continued  to  lire  io 
adultery  with  said  Mariano  Lucero  until  the  year  1816. 
when,  through  the  solicitations  of  the  respondent  and 
the  intercession  of  one  Jose  Antonio  Martinez,  she  returned 
to  her  house  and  promised  to  live  a  reformed  life  and  con 
tinue  to  live  with  the  respondent.  About  nine  or  ten  months 
after,  she  presented  herself  before  Jose  Maria  Valdei,  an 
alcalde  of  the  county  of  Taos,  and  before  him  they  separated 
by  mutual  consent,  and  the  complainant  at  the  time  of  sep- 
aration released  the  respondent  from  any  claim  whatever 
that  she  might  have  had  against  him.  And  he  further  avers 
that  immediately  after  their  last  separation  his  said  wife  re- 
turned to  the  house  of  the  said  priest,  Mariano  Lucero,  and 
continued  to  live  in  open  adultery  with  him  up  to  the  period 
of  the  filing  of  his  answer  to  the  complainant's  bill.  He  also 
avers  that  in  order  to  comply  with  his  conjugal  duties  and 
his  religious  obligations,  he  made  many  sacrifices  to  induce 
her  to  return  to  him,  and  discontinued  his  effort  only  when 
all  hope  of  reformation  had  gone. 

The  respondent  admits  that  he  had  at  the  time  of  his 
answer  a  woman  living  in  his  house  to  aid  and  assist  him 
in  his  household  duties,  and  that  the  said  woman  has  tvo 
children,  but  avers  that  he  does  not  know  whether  he  is  th<* 
father  of  said  children  or  not.  He  denies  the  allt*gation 
that  he  is  wasting  and  dissipating  the  property  of  thf^com 
plainant  upon  the  said  woman,  and  avers  that  he  never  took 
the  said  woman  or  any  other  into  his  house  until  he  had 
made  several  efforts  to  induce  his  wife  to  live  with  him: 
and  that  as  late  as  the  year  1854  he  requested  said  com- 
plainant to  return  to  her  home  and  perform  the  duties  of  a 
wife  towards  him,  and  that  she  refused  so  to  do.    The  re- 
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spondent  further  avers  that  he  has  paid  to  his  said  wife  the 
fall  amount  of  property  which  he  received  as  her  separate 
estate. 

Upon  the  final  hearing  of  this  cause  upon  bill,  answer 
and  proofs,  it  was  ordered  and  decreed  that  complainant 
take  nothing  by  her  bill,  but  that  the  same  be  dismissed 
with  costs  against  her,  to  which  degree  the  council  for  com- 
plainant excepted  and  appealed  therefrom.  In  the  prog- 
ress of  this  cause  in  the  court  below  an  order  was  made 
appointing  George  Xong  a  special  commissioner  to  take  de- 
positions in  the  cause  upon  the  giving  of  twenty  days' 
notice  to  the  respective  parties  or  their  attorneys,  and  after- 
wards while  the  said  order  continued  in  force.  Depositions 
were  taken  on  .behalf  of  the  respondent  before  the  chan- 
cellor in  vacation  at  the  court-house  in  Fernandez  de  Taos. 
Eighteen  days'  notice  was  given  to  the  solicitor  of  the  ad- 
verse party  at  his  residence  in  Fernandez  de  Taos,  set- 
ting forth  the  time  and  place  at  which  such  depositions 
were  to  be  taken.  Upon  the  final  hearing  of  the  cause  the 
solicitor  for  the  complainant  moved  to  quash  the  deposi- 
tions, because  they  were  not  taken  in  conformity  to  the  or- 
der of  the  court  appointing  George  Long  a  commissioner 
for  that  purpose.  The  motion  was  overruled.  The  coun- 
sel for  the  complainant  excepted  to  the  said  ruling. 

The  errors  assigned  in  this  cause  are,  that  the  district 
court  erred  in  overruling  the  motion  to  quash  the  respond- 
ent's depositions;  that  the  court  erred  in  decreeing  against 
the  complainant  and  for  the  respondent,  and  that  the  court 
erred  in  adjudging  costs  against  the  complainant.  From  an 
inspection  of  the  record  it  appears  that  the  depositions  to 
which  the  council  for  complainant  objected,  and  the  mo- 
tion to  suppress  which  was  overruled,  were  taken  in  due 
form,  and  that  the  most  ample  notice  was  served  upon  the 
complainant,  through  her  counsel,  by  the  sheriff,  eighteen 
days  before  the  period  thereof,  in  which  notice  the  time 
and  place  at  which  the  depositions  were  to  be  taken  were 
distinctly  set  forth. 

This  court  cannot  perceive  the  reasonableness  or  force 
of  an  objection  to  the  taking  of  testimony  between  the 
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parties  to  a  cause  in  chancery  before  the  chancellor  at  any 
time,  providing  that  due  notice  be  given  to  the  adverse 
party  of  the  time  and  place  of  taking  the  same,  although  an 
order  may  have  previously  been  made  and  still  be  in  force, 
appointing  a  commissioner  before  whom  the  parties  might 
take  their  testimony.  It  is  to  be  presumed  that  the  order 
was  made  for  the  convenience  of  the  chancellor  or  the  ac- 
commodation of  the  parties  to  the  cause,  and  not  with  a 
view  of  giving  exclusive  authority  to  the  commissioner  to 
take  depositions  between  the  parties.  Jt  is  not  to  be  sup^ 
posed  that  it  was  designed  as  an  abrogation  or  annulment 
of  the  authority  of  the  chancellor  to  take  depositions  to  be 
used  in  the  hearing  of  the  cause.  The  order  was  standing 
at  the  time  at  which  the  depositions  were  taken,  and  ather 
party  had  a  right  to  take  testimony  in  pursuance  thereof  at 
any  time  upon  a  compliance  with  the  requirements  thereof, 
by  giving  due  notice  of  the  time  and  place  of  taking  the 
same;  but  the  parties  were  not  so  far  bound  by  that  order 
as  to  be  divested  of  their  right  to  resort  to  any  other 
mode  of  taking  their  testimony  which  the  law  might  haw 
prescribed,  or  which  equity  would  have  sanctioned.  Fnr 
thermore,  as  the  chancellor  must  be  presumed  to  possess 
greater  fitness  for  the  taking  of  testimony  in  a  cause  pend- 
ing before  him,  and  the  issues  of  which  it  is  his  promee 
to  determine,  it  would  seem  to  be  an  enlargement  of  the 
equitable  advantages  of  the  parties,  and  a  promotion  of  the 
ends  of  justice,  to  have  the  witnesses  in  the  cause  ex- 
amined before  him.  From  this  reasoning  it  follows  that  no 
error  was  committed  in  the  court  below  in  overruling  the 
motion  to  quash  the  depositions  complained  of  in  the  assign- 
ment of  errors. 

The  view  taken  by  this  court  of  the  questions  and  prin- 
ciples involved  in  the  merits  of  this  cause,  and  by  which  it 
must  be  determined,  renders  it  unnecessary  and  irrelefant 
to  inquire  whether  the  respondent,  Tomas  Lucero,  had  in 
his  possession  the  estate  and  property  of  Mariana  Manuela 
Martinez,  the  complainant,  as  alleged  in  her  bill,  or  not 
The  important  questions  of  fact  for  our  inquiry  are,  whether 
the  complainant  and  respondent  were  legally  married,  and 
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if  80,  have  they  continued  in  the  conjugal  association  up  to 
the  period  of  the  institution  of  this  suit?  The  first  fact  is 
established  by  the  allegation  of  the  complainant  and  the 
concurrent  averment  of  the  respondent.  It  appears  from 
the  bill  of  the  complainant  that  she  intermarried  with  the 
respondent  in  the  year  1828;  that  she  lived  with  him  as  his 
wife  for  the  period  of  eight  years,  and  that  then,  from 
various  causes,  a  separation  between  them  took  place;  that 
a  few  years  afterwards,  in  the  year  1847,  they  again  united 
and  lived  together  as  man  and  wife;  and  that  about  eleven 
months  thereafter  they  again  separated  by  mutual  consent, 
not  having  had  any  children,  and  have  never  since  lived  to- 
gether. She  also  alleges  that  the  respondent  had  received 
a  large  amount  of  property  and  money  belonging  to  her  as 
her  inheritance,  a  portion  of  which  he  had  returned  to  her, 
and  the  balance  of  which  he  was  wasting  and  dissipating 
upon  a  woman  with  whom  he  was  living  in  adultery,  and  by 
whom  he  had  two  children.  The  respondent,  in  his  answer, 
affirms  the  allegation  of  marriage  between  the  complainant 
and  himself,  and  charges  adultery  on  her  part  as  the  cause 
of  their  separation.  He  admits  the  adulterous  cohabitation 
against  himself,  but  denies  that  he  is  wasting  and  dissipat- 
ing the  property  of  complainant  as  alleged  in  her  bill. 

Both  of  the  parties  present  themselves  in  court,  repulsive 
to  every  sentiment  and  feeling  that  arises  from  a  due  ap- 
preciation of  the  honorable  and  sacred  relation  of  matri- 
mony. The  wife  alleges  that  she  separated  from  her 
husband,  and  thus  did  violence  to  the  obligations  which 
she  had  solemnly  and  sacredly  assumed,  without  assigning 
any  cause  for  such  separation.  She  again  separates  from 
him  without  the  assignment  of  a  cause,  and  then  alleges  as 
a  ground  for  the  restitution  to  her  of  her  estate,  that  he  is 
wasting  and  dissipating  her  property,  in  an  adulterous  co- 
habitation with  another  woman.  The  husband,  in  return, 
avers  that  she  left  her  house  on  account  of  adulterous  infi- 
delity to  him,  and  that  she  was,  at  the  time  of  the  filing  of 
her  bill,  living  in  open  adultery  with  a  priest  of  the  holy 
Catholic  church*  who  stood  in  the  near  relation  of  first 
cousin  to  her  husband;  and  this  averment  is  suflSciently 
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well  established  by  the  proof  to  deepen  the  sense  of  morti- 
fication which  this  court  feels  in  seeing  a  party  with  hands 
thus  stained  entering  a  court  of  equity  and  asking  that 
relief  which  none  but  those  haying  a  pure  heart  and  a  clear 
conscience  have  a  right  to  demand.  And  the  shameless 
ness  of  the  complainant  appears  in  a  stronger  light  when 
we  behold  her,  not  content  with  coming  into  court  and  re- 
vealing her  own  disregard  for  her  matrimonial  obligations, 
but  also  dragging  her  husband  before  the  public,  and  com 
pelling  him  to  make  disclosures  and  confessions  of  guilt  to 
his  own  dishonor,  into  which  he  alleges  he  was  driren  bj 
her  own  heartless  infidelity  towards  him,  in  the  commission 
of  adultery,  and  the  abandonment  of  his  house. 

From  all  that  appears  on  the  record,  the  complainant 
and  respondent  stand  toward  each  other  in  the  relation  of 
man  and  wife.  The  separations  alleged  in  the  complaint 
and  answer  have  no  legal  effect  in  the  dissolution  of  the  con- 
jugal relations,  and  they  were  at  the  time  of  the  commence- 
ment of  this  suit,  as  firmly  bound,  for  all  legal  purposes, 
in  the  bonds  of  matrimony,  as  they  were  on  the  day  of  thar 
marriage,  or  in  the  palmiest  and  most  concordant  hour  of 
their  conjugal  association. 

According  to  the  principles  of  the  ciTil  laiw,  a  separation 
from  bed  and  board,  or  a  dissolution  of  the  conjugal  asso- 
ciation, must  be  decreed  by  a  competent  tribunal  and  not  bj 
the  consent  of  the  parties :  Civil  Law  of  Spain  and  Mexico. 
p.  10,  art.  33.  It  does  not  appear  from  the  record  that 
any  separation  had  been  decreed  by  a  competent  tribunal; 
but  the  separation  which  took  place  between  the  parties 
appears  to  have  been  voluntary,  against  the  policy  of  matri- 
monial law,  without  legal  sanction,  and  therefore  power- 
less for  the  purpose  of  dissolving  the  conjugal  tie.  The 
complainant,  in  her  bill,  did  not  even  allege,  as  a  cause  of 
separation  from  her  husband,  any  one  of  the  causes  which 
would  have  availed  her  in  a  prayer  for  separation  before  a 
competent  tribunal.  It  is  true  that  in  entering  the  court 
below,  which  had  power  to  decree  a  divorce,  she  alleged 
adultery  against  her  husband  as  an  auxili&ry  to  the  estab- 
lishment of  the  waste  and  dissipation  of  her  property,  and. 
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if  she  had  appeared  with  clean  hands,  the  court,  upon  proof 
of  her  allegations,  might,  under  the  general  prayer  for  re- 
lief, have  decreed  a  separation  in  order  to  place  her  in  a 
legal  attitude  to  resume  the  administration  of  her  property; 
but  the  answer  of  the  respondent,  while  it  affirmed  the 
allegation  of  adultery  against  himself,  also  averred  a  recrim- 
ination of  the  same  degree  of  conjugal  infidelity  on  her 
part,  and,  unfortunately  for  her,  the  proof  in  the  cause  gaye 
too  strong  a  coloring  to  the  truth  of  the  averment  to  entitle 
her  to  that  relief  which  a  court  of  equity  will  grant  to  those 
alone  who  are  able  to  show  that  they  have  done  equity.  In 
this  instance,  the  parties  api>eared  in  a  character  too  impure, 
with  guilt  too  equal  and  too  deep,  to  allow  the  chancellor 
to  decree  a  separation.  If  the  complainant,  standing  spot- 
less and  guiltless  in  the  court  below,  had  proved  the  alle- 
tion  of  adultery  against  the  respondent,  and  the  court  had 
failed  to  decree  a  separation  in  order  to  place  her  in  an  at- 
titude for  the  restitution  of  her  dower,  this  court  m'ght  now 
adjudge  such  an  omission  as  error  in  the  court  below;  but 
we  find  in  the  record  no  such  cause,  no  such  favorable  char- 
acter for  the  complainant. 

We  are,  then,  to  view  the  complainant  in  the  character  of 
the  lawful  wife  of  the  respondent,  and  it  is  a  principle  of 
the  civil  law  which  has  been  too  often  asserted  by  this  court 
to  render  repetition  necessary,  that  a  wife  can  not,  during 
the  conjugal  association,  recover  from  her  husband  her  sep- 
arate dotal  property,  or  resume  the  administration  thereof, 
without  showing  waste  or  dissipation  of  the  same  on  the 
part  of  her  husband;  for  the  administration'  of  the  dotal 
property,  whether  appraised  or  not,  belongs  exclusively  to 
the  husband  during  the  existence  of  the  marriage:  Civil  Law 
of  Spain  and  Mexico,  p.  77,  art.  349.  The  husband,  at  the 
r^^qnest  of  the  wife,  may  be  deprived  of  the  administration  of 
the  dower,  whether  it  consist  of  money,  movables,  or  immov- 
ables,  whenever  he  wastes  or  dissipates  the  same  improper- 
Ir,  either  by  play  or  other  irregularities.  Id.,  p.  78,  art.  354. 
The  dowry  and  other  goods  which  the  wife  may  have  brought 
to  her  husband,  are  left  with  him  on  condition  that  lie  bear 
the  charges  of  the  marriage,  and  she  can  not  demand  a  sep- 
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aration  of  goods  except  when  the  disorder  of  the  husband's 
affairs  puts  him  out  of  the  condition  of  being  able  to  bear 
the  said  charges,  and  when  the  goods  which  he  has  of  his 
wife's  are  in  danger:  Domat  Civil  Law,  394.  The  property 
claimed  by  the  complainant  is  described  in  her  bill  as  dotal 
property.  Dower  is  the  capital  which  the  wife,  or  some 
one  for  her,  gives  the  husband  for  the  purpose  of  support- 
ing the  matrimonial  expenses.  The  dower  may  be  giYen  or 
increased  after  the  celebration  of  the  marriage,  and  the  do- 
tal property  thus  given  is  subject  to  the  same  pules  as  that 
given  before  celebration:  Civil  Law  of  Bpain  and  Mexico, 
p.  75,  arts.  337,  338.  The  bill  of  the  complainant  alleges 
that  at  the  time  of  her  marriage  and  since,  a  large  amount 
of  money,  property,  chattels,  and  real  estate  of  her  abso- 
lute property  and  inheritance,  was  delivered  to  the  respond- 
ent as  her  husband,  in  trust  for  her  use  and  benefit,  and  for 
the  use  and  benefit  of  both  while  they  lived  together  as 
husband  and  wife. 

The  property  sued  for  by  the  complainant  is,  therefore, 
accordimg  to  her  own  allegation,  dotal  property,  and  con- 
sequently of  such  a  nature  as  to  bring  her  within  the  law, 
in  reference  thereto,  which  denies  to  the  wife  the  right  to 
resume  the  administration  of  her  dower  during  the  exist- 
ence of  the  marriage.  Upon  the  subject  of  the  equity  of  the 
wife  to  a  maintonance  out  of  her  own  equitable  estate^  we 
find,  in  Story's  Equity  Jurisprudence,  the  same  prindples 
laid  down  as  are  established  by  the  authorities  on  the  dnl 
law.  That  author  says  that  such  separate  maintenance  is 
generally  confined  to  cases  where  the  husband  abandons  or 
deserts  his  wife,  or  where  he  refuses  to  maintain  her,  or 
whore,  by  reason  of  insolvency,  he  is  unable  to  aflford  a 
suitable  maintenance  for  her.  Unless  some  of  these  in- 
gredients exist,  courts  of  equity  will  decline  to  interfere. 
If,  therefore,  the  separation  of  the  wife  from  her  husband 
is  voluntary  on  her  part,  and  is  caused  by  no  cruelty  or  ill- 
treatment,  or  if  he  is  bona  fide  ready,  willing,  and  able  to 
maintain  her,  and  she,  without  good  cause,  chooses  to  sepa- 
rate from  him,  or  if  she  has  already  a  competent  mainte- 
nance; in  all  such  eases  courts  of  equity  will  afford  no  aid 
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whatsoever  in  accompliBhing  a  purpose  which  is  deemed  sub- 
versive of  the  true  policy  of  the  matrimonial  law,  and  de- 
structive of  the  best  interests  of  society.  A  fortiari^  where 
the  wife  has  eloped  and  is  living  in  a  state  of  adultery,  tbey 
withhold  all  countenance  to  such  grossly  immoral  conduct, 
and  they  will  leave  the  wife  to  bear  as  she  may  the  ordinary 
results  of  her  own  infamous  abandonment  of  duty:  2  Story 
Eq.  Jur.  880. 

This  case,  as  it  appears  upon  the  record,  falls  too  clearly 
within  these  principles.    The  complainant,  according  to  her 
own  allegations,  separated  from  the  respondent  as  his  wife 
without  the  assignment  of  any  cause  which  would  have  justi- 
fied her  in  so  doing.     She  lired  thus  in  separation  from 
him  for  years,  and  her  husband  avers  that  during  the  period 
of  their  separation  she  was  living  in  open  adultery,  and 
from  the  testimony  adduced  during  the  progress  of  the  suit, 
this  court  is  left  under  the  painful  conviction  that  the  re- 
spondent had  reason  enough  to  justify  him  in  making  the 
averment.    While  thus  derelict  to  her  conjugal  obligations, 
thus  recreant  to  the  duties  enjoined  upon  her  by  the  matri- 
monial bond,  thus  sullied  by  the  unrefuted  charge  of  guilt, 
she  presents  herself  before  a  court  of  chancery,  and  asks 
that  relief  which,  even  if  she  had  presented  herself  pure 
and  spotless,  the  court  could  not  have  granted;  for  the 
marriage  tie  between  her  and  the  respondent  still  existed; 
the  conjugal  association  had  not  been  dissolved.    She  still 
stood  in  the  eye  of  the  law  related  to  the  respondent  as  his 
lawful  wife,  and  as  such  the  court  could  not  grant  to  her  the 
administration  of  the  property,  which  she  claimed  without 
proof  of  waste  and  dissipation  of  the  same  on  the  part  of  the 
respondent.    The  bill  of  the  complainant  alleges  waste  and 
dissipation;  but  the  respondent  in  his  answer  denies  the 
charge,  and  no  testimony  is  introduced  to  establish  the 
truth  of  the  allegation. 

From  the  view  taken  by  this  court  of  the  law  of  this  case, 
in  reference  to  the  incompetency  of  the  wife  to  resume  the 
administration  of  her  dotal  property  during  the  existence 
of  the  marriage,  it  follows  that  the  costs  in  this  cause  were 
erroneously  taxed  in  the  court  below  against  the  complain- 
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ant  upon  the  dismissal  of  her  bill;  for  she  was  still  the  vife 
of  the  respondent,  and  he  as  her  husband  was  still  the  cus- 
todian and  administrator  of  her  estate.  The  husband  alone 
administers  the  property  of  the  conjugal  partnership  during 
the  entire  existence  of  the  marriage  relation,  unless  the 
same  be  taken  from  him  by  due  course  of  law,  and  he  is. 
therefore,  while  he  thus  continues  to  administer  the  estate 
of  his  wife,  presumed  to  be  alone  able  and  liable  to  defray 
such  expenses  as  she  may  incur.  The  court  below  should 
have  dismissed  the  bill  without  prejudice  to  the  parties, 
and  the  costs  should  have  been  taxed  against  the  respond- 
ent. The  decree  of  the  district  court  is  therefore  affirmed 
as  to  the  dismissal  of  the  bill,  and  reversed  as  to  the  taxing 
of  the  costs. 

Order:  This  cause  came  on  to  be  heard  upon  the  tran- 
script of  the  record  from  the  district  court  for  the  second 
judicial  district,  in  the  county  of  Taos,  and  was  argued  hj 
counsel;  on  consideration  whereof,  it  is  now  here  ordered 
and  adjudged,  that  the  decree  of  the  said  district  court  in 
this  cause  be,  and  the  same  is  hereby  affirmed  as  to  the 
dismissal  of  the  complainant's  bill,  and  the  decree  of  said 
court  be  reversed  so  far  as  it  taxes  the  cost  against  the 
complainant,  and  that  the  same  be  taxed  against  the  re 
spondent. 


JESUS  DUEAN  V.  THE  TERRITOET  OP  'SEW 

MEXICO. 

MTTBinm  IN  FurxH  DBGRKB-^Evideiioe  that  there  was  Ql-wfl],  exbttag  ts 
the  time  of  a  homicide,  between  the  prisoner  and  the  deceased,  ud  tbMt, 
the  parties  belncr  about  thirty-five  yaras  apart,  the  deoeased  took  Mb  gm 
from  his  Shoulder  as  if  to  offend  the  prisoner,  but  did  not  iireseBt  or 
point  it  at  him,  when  the  latter  stepped  back  a  few  steps  and  fired  ^ 
fatal  shot,  is  sufflolent  to  support  a  oonvlctlon  for  murder  In  the  fUiii 
degree. 

Appeal  from  the  district  conrt  of  the  second  jndidal  dfe- 
trict,  for  the  county  of  San  Miguel.  The  case  is  stated  in 
the  opinion. 

M,  Ashursty  for  the  appellant. 

E.  S,  Tamphins,  aUomey-^eneraij  for  the  appeUeei 
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By  Oourt,  Dbavenpobt,  0.  J. : 

This  case  is  an  appeal  t<rthis  court  from  the  district  court 
of  the  United  States  for  the  second  judicial  district,  sitting 
in  the  county  of  San  Miguel.    Jesus  T>uran  was  indicted 
and  arraigned  upon  the  charge  of  the  murder  of  Calloway 
James,  and  he  pleaded  not  guilty.    Upon  this  issue  a  trial 
was  had,  and  the  jury  returned  a  verdict  of  guilty  of  murder 
in  the  fifth  degree,  and  assessed  his  punishment  at  three 
years'  imprisonment  in  the  territorial  prison.    A  motion 
was  made  for  a  new  trial,  which  the  court  overruled.    There 
are  two  grounds  of  error  assigned:    1.  l%at  the  district 
court  erred  in  refusing  to  grant  a  new  trial  to  appellant  in 
the  case;  2.  The  district  court  erred  in  rendering  judgment 
in  said  cause.   We  have  examined  the  evidence  contained  in 
the  bill  of  exceptions,  and  find  nothing  in  the  same  which 
conducts  our  minds  to  the  conclusion  that  the  district  court 
erred  in  refusing  the  new  trial.    All  the  witnesses  concur  in 
their  testimony  touching  a  state  of  ill-feeling  existing  be- 
tween the  deceased  and  appellant,  and  one  of  the  witnesses, 
Jose  Duran,  testified  that  after  some  conversation  between 
deceased  and  Jesus  Duran,  deceased  was  walking  with  his 
gun  on  his  shoulder^  and  Duran  with  his  gun  in  a  trail- 
ing position,  and  being  about  thirty-five  varas  from  the 
door,  he  saw  deceased  take  his  gun  from  his  shoulder,  as  if. 
to  offend  Duran,  and  at  that  moment  Jesus  Duran  stepped 
back  a  step  or  so,  shot,  and  deceased  fell.    This  is  the  tes- 
timony of  a  witness  who  sajw  the  transaction.  The  deceased 
was  walking  with  his  gun  on  his  shoulder,  and  Duran  with 
his  in  a  trailing  position,  and  at  the  moment  he  takes  his 
gun  from  his  shoulder  he  is  shot  and  falls  dead.    There  is 
no  evidence  that  deceased  presented  his  gun  at  Duran,  nor 
does  the  testimony  show  that  deceased  pointed  it  at  him. 
There  is  other  testimony  in  the  case,  but  none  shows  that 
Duran  was  justified  in  killing  deceased  at  the  time  he  shot. 
Having  disposed  of  this  ground  of  error,  the  other  assigned 
is    also   virtually   disposed   of.    The   judgment   below   is 
afRrmed  with  costs. 
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PUEBLO  OF  LAGUIf  A  v.  PUEBLO  OF  AOOMA- 

Failubb  to  PiiSAD  Statutb  ov  LiMiTATidir&->Where  a  party  falls  to  plead 
the  statute  of  limitatlona  In  the  court  below,  he  can  not  rely  i^on  thit 
defense  in  the  appellate  oourt,  but  will  be  deemed  to  have  waived  Ik 

Objxction  to  Plaintiff's  Riqht  to  Sub.— The  objection  that  a  suit  to  aot 
Instituted  In  the  name  of  the  proper  plalntUS  can  not  be  flzst  raised  in  tbe 
appellate  court. 

OHi  Paintiito  of  San  Jobs,  Owkmbsbip  of.— The  oil  painting  of  Su  Joie, 
the  patron  saint  of  the  pueblo  of  Aooma,  left  with  them  by  tba  etdf 
conquerors,  belongs  to  that  pueblo,  and  not  to  the-  parish  priest  for  tiie 
time  being,  nor  to  the  pueblo  of  Laguna,  and  the  former  paeblo  I>dng 
deprived  of  its  possession  by  the  latter,  are  entitled  to  a  decree  lestqrtog 
it  to  them,  and  need  not  sue  in  the  name  of  the  pailsh  prlesL 

Appeal  from  the  district  court  of  the  second  judicial  dis- 
trict for  the  county  of  Valencia.  The  facts  appear  from  the 
opinion. 

Baird  and  Smithy  for  the  appellaatGL 

M.  Ashurstf  for  the  appellee. 

By  Oonrt,  Deavenpobt,  0.  J. : 

This  interesting  and  novel  case  originated  In  the  district 
court  of  the  second  judicial  district  of  this  territory,  in  the 
county  of  Valencia,  and  was  tried  before  the  Hon.  Kirby 
Benedict,  associate  justice  of  this  court,  and  judge  of  said 
district,  sitting  on  the  chancery  side  of  said  court.  The 
pueblo  of  Acoma  filed  their  bill  in  chancery  against  the 
pueblo  of  Laguna,  setting  forth  that  in  years  past,  but  how 
long  is  unknown,  the  pueblo  of  Acoma  was  established, 
and  had  been  hitherto  known  by  that  name;  that  on  the  es- 
tablishment of  said  pueblo,  San  Jose  (St.  Joseph)  was  con 
stituted  patron  saint,  and  has  for  many  years  so  contioned; 
that  after  the  establishment  of  said  pueblo  and  the  dedica- 
tion thereof  to  San  Jose,  a  full  life-size  oil  painting  upon 
cloth  or  linen,  was  placed  in  the  Catholic  church  erected 
and  dedicated  to  God,  and  the  holy  Catholic  church,  and 
San  Jose  as  aforesaid;  that  said  painting  is  an  object  of  pe- 
culiar affection  to  the  people  of  said  pueblo,  and  by  their 
religion  rendered  almost  indispensable  in  their  worship  of 
almighty  God,  and,  in  fact,  of  such  peculiar  interest  that  it 
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can  not  be  compensated  for  in  any  other  way;  tliat  tlie  pue- 
blo of  Lagnna  some  years  past,  but  within  the  memory  of 
persons  now  living,  under  pretense  of  a  loan,  borrowed  said 
painting  of  the  pueblo  of  Acoma  for  the  purpose  of  cele- 
brating holy  week  {semana  aanta)^  then  approaching;  that 
the  said  pueblo  of  Laguna  having  so  obtained  possession 
of  said  painting,  they  set  up  a  claim  to  it,  and  refused  to  re- 
turn the  same  to  them.    The  pueblo  of  Acoma  aver  that 
said  pretended  claim  was  false,  and  that  their  pretended 
borrowing  of  the  painting  was  a  fraud  practiced  upon  them 
to  cheat  them  out  of  said  painting;  that  the  pueblo  of 
Acoma  thereupon  sought  relief  from  the  ecclesiastical  au- 
thorities in  the  premises,  who  were  conceived  at  that  time 
to  have  authority  and  jurisdictiou  over  the  subject-matter. 
Thereupon  the  priest  or  cura  in  charge  of  the  spiritual  wel- 
fare of  the  pueblo  of  Acoma  at  that  time,  directed  the 
painting  to  be  returned  to  the  pueblo  of  Acoma,  and  cited 
or  caused  the  two  pueblos  to  appear  before  him  at  Acoma, 
and  that  for  the  final  settlement  of  the  question  as  to  the 
right  and  possession  of  said  painting,  he  proposed  to  said 
pueblos  that  they  in  prayer  fervently  and  earnestly  call  on 
God  and  the  saint,  that  they  cause  right  and  justice  to  pre- 
vail in  the  matter.    To  which  proposition  the  two  pueblos 
most  cordially  agreed,  and  having  worshiped  God  and  the 
saint  as  aforesaid  in  accordance  with  their  agreement,  under 
the  direction  and  supervision  of  the  cura,  they  cast  lots  for 
said  painting,  and,  as  complainants  were  induced  to  believe, 
God  and  the  saint  decided  that  said  painting  did,  and 
should,  belong  to  the  pueblo  of  Acoma.    In  which  said  de- 
cision complainants  allege  that  the  said  cura  also  con- 
curred, with  which  decision  they  hoped  all  parties  would 
remain  satisfied,  but  that  the  pueblo  of  Laguna,  wholly 
disregarding  the  decision  thus  solemnly  made  and  sanc- 
.  tioned  by  the  priest,  returned  the  same  day  in  strong  num- 
bers, and  with  arms  in  hand  approached  the  door  of  the 
church  and  threatened  to  break  it  down  if  the  said  painting 
was  not  given  to  them;  that  the  pueblo  of  Acoma,  being 
weak  and  powerless  against  the  strength  of  the  Laguniant^ 
were  induced  by  the  threats  of  the  pueblo  of  Laguna,  un- 
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der  the  advice  of  the  cura,  to  avoid  bloodshed,  to  deliver 
the  Bald  painting  to  the  said  Lagunians,  who  have  hitherto 
retained  it  against  tlie  wishes  and  consent  of  complainantB. 

The  above  embrace  all  the  allegations  useful  to  a  full  an- 
derstanding  of  the  case,  so  far  as  the  action  of  this  court  is 
involved.  The  other  allegations  as  to  the  apostasy  of  the 
pueblo  of  Laguna  from  the  true  Catholic  faith  and  their 
revilement  of  the  saints  were  charged  to  base  a  prayer  to 
the  chancellor  that  he  should  appoint  a  receiver  to  take 
charge  of  the  painting  until  the  cause  should  be  finally  ad 
judged  and  decreed.  The  pueblo  of  Laguna  say  that  thei 
know  nothing  of  the  origin  of  said  painting  of  San  Jose  ex- 
cept from  the  tradition  of  their  old  men,  handed  down  for 
several  generations  past,  and  such  tradition  clearly  and 
conclusively  establishes  the  right  of  said  pueblo  of  Lagnna 
to  said  painting  of  San  Jose,  and  manifests  clearly  that  tht' 
same  is  the  property  of  the  pueblo  of  Laguna  and  right 
fully  belongs  to  them.  It  is  said  and  universally  believed 
that,  after  the  conquest  of  this  country  by  Spain,  a  bishop 
gave  the  painting  of  San  Jose  to  the  pueblo  of  Laguna,  and 
that  said  painting  was  by  the  pueblo  of  Acoma  clandestinely 
taken  from  them,  and  they  went  peaceably  to^reclaim  it,  and 
the  pueblo  of  Acoma  refused  to  surrender  it,  and  therenpon 
a  Catholic  priest  proposed  they  should  draw  lots  for  it  to 
which  proposition  the  pueblo  of  Acoma  consented,  bat  they 
refused,  and,  knowing  their  title  to  said  painting,  took  it 
from  the  said  pueblo,  as  they  had  a  right  to  do,  and  have 
ever  since  that  time  continued  to  keep,  use,  and  claim  it  as 
their  own  up  to  the  institution  of  this  suit. 

This  is  deemed  a  sufficient  statement  of  the  answer,  as 
the  balance  of  it  contains  denials  of  the  allegations  of  the 
bill.  At  a  subsequent  day  this  cause  was  set  for  hearing 
on  bill,  answer,  and  proofs  in  the  court  below.  Tie 
chancellor,  after  having  heard  both  parties,  entered  ap  a 
decree  in  favor  of  the  complainants  in  the  premises,  from 
which  decree  the  defendants  prayed  ain  appeal  to  this  court, 
which  was  allowed.  The  apx>ellants  assign  only  one  ground 
of  error  in  this  case,  that  the  district  court  erred  in  r«i- 
dering  a  decree  for  the  appellees  when  the  same  shonld 
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have  been  rendered  for  the  appellants.    Counsel  for  appel- 
lants in  this  court  does  not  contend  that  upon  the  evidence 
the  decree  is  not  sustained,  but  virtually  admits  its  correct- 
ness so  far  as  the  proofs  in  the  case  are  concerned.    But 
questions  of  law  are  here  raised  in  argument  which  were 
not  made  nor  relied  upon  in  the  court  below.    It  is  con- 
tended in  argument  that  complainants  are  barred  by  the 
statute  of  limitations,  and  for  that  reason  the  decree  should 
not  have  been  for  complainants.    On  this  point  it  is  laid 
down  in  Angell  on  Limitations,  p.  313,  that  "if  the  de 
fendent  intends  to  insist  upon  the  statute  of  limitations, 
(though  he  may  waive  it  if  he  chooses),  he  should  plead  it 
to  prevent  surprise,  and  if  he  does  not  do  so,  it  is  presumed 
he  intends  to  waive  it."  In  this  case  no  such  plea  was  made. 
It  is  also  contended  that  said  decree  was  improperly  ren- 
dered, because  the  pueblo  of  Acoma  were  not  the  proper 
parties  to  the  bill;  but  that  the  suit  should  have  been  insti- 
tuted and  carried  on  in  the  name  of  the  parish  priest  for 
the  time  being.     In  the  court  below  no  objections  were 
made  to  the  parties  suing,  neither  were  there  any  sugges- 
tions made  that  there  was  any  parish  priest  interested  in 
the  said  painting. 

Apart  from  the  statute  of  this  territory,  which  provides 
that  no  exception  shall  be  taken  in  an  appeal  to  any  pro- 
ceeding in  the  circuit  court,  except  such  as  have  been  ex- 
pressly decided  in  that  court  (Kev.  Code,  p.  114,  sec.  5),  it 
can  be  abundantly  shown  from  the  evidence  in  this  case,  that 
this  painting  was  not  the  property  of  any  priest.    The  first 
witness,  Quanico,  introduced  by  the  complainants,  proves 
conclusively  that  Vicario  Ortiz  recognized  the  San  Jose  as 
belonging  to  the  pueblo  of  Acoma.    He  also  testifies  that 
priest  Lopez,  in  company  with  Margarita  Herdandez,  went 
to  the  pueblo  of  Acoma  and  the  next  day  the  principal 
men    of  Laguna  arrived  there,  Luis  Saraceno  also  being 
with  them.    That  the  priest  ordered  the  governor  of  Acoma 
to  be  called,  with  the  chiefs,  to  hear  the  subject  of  the 
saint.    He  (the  priest)  ordered  all  the  families  to  worship 
and    hear    mass.     He  then  ordered  the  principal  men  of 
both   pueblos  to  meet  together  in  a  room,  and  after  they 
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had  gone,  the  priest  then  left  for  another  room,  in  company 
with  Luis  Saraceno  and  Margarita;  but  they  returned  short- 
ly afterwards  to  where  the  others  were.  The  priest  then  pro- 
posed that  after  breakfast  they  should  draw  lots  for  San 
Jose.  They  then  went  to  the  temple,  where  a  vessel  was 
placed  in  which  were  the  lots,  covered  with  a  white  cloth. 
Two  little  girls  were  then  placed  on  the  table,  on  each  side 
of  the  vessel,  and  then  Luis  Saraceno  and  Margarita  acted 
for  Laguna  and  the  priest  for  Acoma.  The  girls  then  com 
menced  drawing  out  the  lots.  There  were  twelve  lota,  all 
blank  but  one,  and  that  one  had  on  it  the  picture  of  Sa!i 
Jose.  The  priest  called  the  lots.  The  first,  second,  third, 
and  fourth  tickets  were  blank,  and  on  the  fifth  the  ticlcet 
with  the  picture  of  San  Jose  on  it  was  drawn  by  Acoma, 
and  then  the  priest  declared  that  God  had  decided  the  case, 
and  the  Lagunians  proposed  returning  to  Laguna, 

There  is  suflSdent  evidence  that  said  painting  was  in  con 
troversy  between  these  two  pueblos,  and  instead  of  the 
priest  setting  up  any  claim  to  it,  he  declares  that  God  ha*! 
decided  the  cas{»,  and  that  it  belonged  to  tbe  pueblo  of 
Acoma.  The  same  witness  continues:  The  Lagunians 
then,  left,  but  most  of  them  remained.  At  that  time  the 
Lagunians  were  encamped  at  the  Agua  Escuridad,  and  from 
thence  they  came  the  same  day  to  attack  Acoma.  Fran 
Cisco  P ,  a  member  of  the  pueblo  of  Acoma,  and  wit- 
ness, were  at  the  church  door  when  they  came,  and  asked 
them  their  business,  and  they  said  they  had  come  for  th^ 
saint,  and  threatened  to  break  the  door  if  it  was  not  de^ 
livered.  The  priest  then  asked  what  was  to  be  done,  and 
advised  the  Acomas  to  give  up  the  saint.  The  priest  wa< 
afraid  of  the  Lagunians  and  delivered  the  saint  to  them, 
and  the  Lagunians  took  it  away.  The  priest,  after  the  la- 
gunians took  the  saint  away,  said  to  them  not  to  mourn  for 
the  saint,  that  he  would  get  another  from  Mexico.  In  an 
other  portion  of  his  testimony  the  witness  says:  The 
saint  was  left  by  the  early  conquerors  to  the  pneblo  of 
Acoma,  and  is  of  great  value  to  them,  is  the  patron  saint  of 
Acoma,  and  he  believes  in  the  saint  as  the  guardian  and 
patron  saint  of  Acoma,  and  its  place  can  not  be  suppU^^^ 
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with  another  one,  and  he  believes  that  in  order  to  prevail 
with  God  it  is  necessary  to  have  San  Jose  in  Acoma.  An- 
other witness,  Antonio  Oasique,  says  that  the  saint  wto 
brought  to  Acoma  by  a  king,  Vicente;  that  it  was  placed 
in  the  chnrch  at  the  time  of  the  second  conqnest. 

Prom  the  above  testimony  it  is  clearly  dedncible  that  said 
painting  is  an  object  of  great  veneration  to  the  pueblo  of 
Acoma,  as  well  from  its  supposed  spiritual  protecting  pa* 
tronage,  as  its  high  antiquity  among  them.  That  it  be- 
longed to  them  as  a  pueblo  is  also  clearly  deduclble  from 
the  evidence.  That  it  did  not  belong  to  any  parish  priest 
is  demonstrable  from  the  circumstance  that  no  such  claim 
was  ever  set  up,  or  pretended  to  be  set  up,  in  all  the  con- 
troversies touching  the  painting  between  the  two  pueblos,. 
The  priest  interfered  only  to  compromise  the  dispute  be- 
tween the  two  contending  pueblos  concerning  it,  and  on 
one  occasion  at  the  drawing  of  the  lots,  declared  that  God 
had  directed  that  Ban  Jose  belonged  to  Acoma.  Then  it 
is  clear  that  the  court  below  committed  no  error  in  not  re- 
quiring the  Spanish  priest  for  the  time  being  to  be  made  a 
party  to  this  suit. 

Having  disposed  of  all  the  points  which  counsel  for  ap- 
pellants raised  in  argument  against  the  decree  below,  the 
court  deems  it  not  improper  to  indulge  in  some  reflections 
on  this  Interesting  case.    The  history  of  this  painting,  its 
obscure  origin,  its  age,  and  the  fierce  contest  which  these 
two  Indian  pueblos  have  carried  on,  bespeak  the  inappre- 
ciable value  which  was  placed  upon  it.    The  intrinsic  value 
of  th^  Oil,  paint,  and  cloth  upon  which  San  Jose  is  repre- 
sented to  the  senses,  it  has  been  admitted  in  argument, 
probably  would  not  amount  to  two  bits;  btit  this  seemingly 
worthless  painting  has  well-nigh  cost  these  two  pueblos  a 
bloody  and  cruel  struggle,  and  had  it  not  been  for  weak- 
ness on  the  part  of  one  of  the  pi^blos,  its  hiMory  mi^ht 
baVe   be^n  written  ib  blood.     Such  is  his  appredative 
valae,  that  one  witness  swore  that  unless  San  Jose  is  in 
Acotcia  the  people  thereof  can  n6t  prevail  with  G^.    All 
thefle  Mpposed  virtues  and  attributes  appertaining  to  this 
Mint,  in  the  beiieC  of  these  people,  and  the  beli^  tbat  the 
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throne  of  God  can  only  be  saccessfully  approached  throagh 
San  Jose,  have  contributed  to  make  this  a  case  of  deep  in 
terest^  inyolving  a  portraiture  of  the  feelings,  passions,  and 
character  of  these  peculiar  people. 
Let  the  decree  below  be  afBrmedt 


VIOTOR  DB  LA  O  v.  THE  PUEBLO  OP  AOOMA 

Ahswib  Takbn  as  Tbttb.  Whsn.— When  »  cause  Is  set  down  for  bewfiiK  on 
the  blll«  answer,  and  exhibits,  the  answer  must  be  taken  as  tne.  btt 
may  be  dissected  by  the  court  to  determine  what  it  admits  or  prorea 

FnrDBB  ov  Lost  Pqblio  DoomcBNT,  ^ohts  or.— The  finder  or  otiMr  p» 
son  casually  coming  to  the  possession  of  a  public  document^  P^pw*  ^ 
record,  gains  no  such  property  in  it  as  to  authorize  him  to  esttnattlti 
value  to  one  having  an  interest  in  it,  and  to  withhold  the  same  fkos  tkt 
rightful  owner  or  lawful  custodian  until  the  estimated  sum  is  paU 

Pbomibb  bt  Ownxb  to  Pat  iob  PoasBBBioir  ov  Docuiixhtl— Where  tke 
finder  of  a  document  or  title  deed  refuses  to  deliver  it  to  the  owner  sntfl 
a  promise  is  made  by  the  latter  to  pay  a  certain  sum  therefor,  Biek 
promise  is  without  consideration  and  void,  and  gives  the  finder  so  Ues 
upon  the  docnmenu 

Ajppeal  from  the  district  court  of  the  third  judicial 
district  for  the  county  of  Socorro.  The  opinion  states  the 
case. 

T.  D.  WheaJUm^  for  the  appellantb 

H.  JT.  Smithy  for  the  appellee. 

By  Courts  Benedict,  J.  s 

This  cause  comes  by  appeal  from  the  chancery  side  of 
the  United  States  district  court  for  the  county  of  Socorro, 
third  district  An  enactment  of  the  territory  authorizes  the 
inhabitants  kno^n  by  the  name  of  pueblo  Indians,  and 
living  on  lands  granted  to  auch  Indians  by  the  laws  of 
Spain  or  Mexico,  to  sue  and  defend  as  an  incorporation. 
By  rirtue  of  this  authority  the  pueblo  of  Acoma,  by  their 
governor,  Juan  Jose  Lovato,  filed  their  petition  in  the  dis- 
trict court,  alleging  that  the  pueblo  was  the  owner  of  s 
certain  tract  of  land  and  possessed  of  the  same  situated  in 
the  county  of  Valencia,  and  known  as  the  lands  upon  which 
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the  pueblo  is  bailt;  that  the  same  was  granted  to  them  by 
the  king  of  Spain  or  his  viceroy;  that  the  titles  thereto  were 
made  out  in  dae  form  and  deposited  with  the  archives  at 
Santa  Fe;  that,  by  some  means  nnknown  to  the  petitioners, 
said  titles  had  come  to  the  hands  and  possession  of 
one  Vicente  Arilnead,  Victor  de  la  O,  and  Ramon  San- 
chez ;  that  neither  had  any  right  to  detain  or  withhold  them 
from  the  possession  of  the  pueblo;  that  said  persons  were 
made  defendants,  and  were  of  the  county  of  Socorro;  that 
thej  f randulently  refused  to  deliver  up  said  titles  to  the  pue- 
blo unless  they  would  pay  the  sum  of  six  hundred  dollars; 
that  without  the  possession  and  without  access  to  said  titlea 
the  pueblo  could  not  defend  their  rights  to  their  lands  in  con- 
troveray  with  the  pueblo  of  Laguna,  and  that  defendants 
threatened  to  put  the  titles  beyond  the  reach  of  the  pueblo 
unless  they  would  shortly  pay  the  said  sum  of  six  hundred 
dollars.  The  pueblo  prayed  immediate  relief  and  a  final 
decree  of  the  titles  to  them. 

The  judge  at  chambers  enjoined  the  defendants  from 
destroying  or  in  any  wise  disposing  of  the  documents  to 
the  prejudice  of  the  pueblo.    At  the  November  term,  1854, 
the  defendants  filed  their  separate  answers,  and  after  some 
intermediate  steps  having  been   taken,  and  some  points 
which  were  made  having  been  decided  by  the  court,  the 
cause,  by  the  agreement  of  the  parties,  was  set  down  for 
hearing  on  the  bill,  answers,  and  exhibits.    Upon  the  hear- 
ing the  court  dismissed  the  bill  as  to  Ariluead  and  San- 
chez, and  as  to  Be  la  O,  decreed  that  the  documents  be 
surrendered  to  the  pueblo  of  Acoma,  their  authorities  or 
agents,  and  that  a  copy  of  the  same  be  spread  upon  the  rec« 
ords  of  the  court,  and  that  it  also  be  recorded  in  the  county 
of  Valencia,  where  the  lands  of  Acoma  are  situated.    From 
this  decree,  which  taxed  the  cost  against  De  la  O^  he  ap- 
pealed to  this  court.    In  his  answer  he  admitted  that  he 
had  possession  of  the  documents,  and  made  exhibits  of  the 


Its  antiquity,  and  its  connection  with  the  history  of  the 
pueblo  and  their  rights  to  their  lands,  will  justify  a  more 
particnlar  reference  to  its  contents.    It  is  entitled,  ^Trivi- 
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lege  of  the  pueblo  of  Aeoma  and  of  Ooadalnpe  of  the  Paso 
del  Norte,  on  the  twenty-eighth  day  of  September,  one 
thousand  six  hundred  and  sixty-nine.''     It  then  prooeed- 
ed  to  narcate,  that  the  governor  and  captain-geDWil,  D. 
Domingo  Jerouse  Petrez  de  Conzate  said,  that,  ^^wheress 
by  the  victory  obtained  in  New  Mexico,  Qnentonese  nations 
and  apostates  of  that  kingdom,  and  over  the  Laganas^  and 
all  the  other  pueblos  in  which  I  directed  that  with  much 
particularity  they  should  make  known  the  boundaries  which 
the  Indians  of  the  pueblo  of  A  coma  were  subject,  which  at 
the  time  of  this  rebellion  they  showed  and  made  known, 
with  all  the  pueblos  of  that  kingdom,  and  in  the  first  place 
with  the  pueblo  of  Tia,  and  that  of  Moqui,  and  with  the 
pueblo  of  Zuni,  and  these  are  of  the  Queres  nations,  and 
are  at  war  with  all  the  other  pueblos,  which  was  all  placed 
in  my  knowledge  concerning  this  pueblo  of  Acoma  ot  Ae 
province  of  New  Mexico/'    The  document  then  states  that 
an  Indian  of  Acoma,  and  whose  name  was  Bartoleme  de 
Ojedas,  was  wounded  with  a  ball  and  arrow;  was  intelligent 
and  could  read  and  write ;  that  he  understood  the  Gastilian 
language;  that  he  was  one  of  the  most  distingnished  in  the 
war,  and  had  great  influence  among  all  the  Indians,  and 
particularly  among  the  apostates,  and  was  obeyed  by  all  the 
pueblos,  though  only  about  twenty-two  years  of  age;  that 
being  wounded  and  disabled,  he  surrendered,  and  was  then 
put  under  oath  by  order  of  the  captain-general,  and  dia- 
closed  the  situation  of  Acoma,  and  the  boondaries^  their 
wars  with  the  Lagunas,  their  moving  to  tJie  Penol  Bock, 
where  they  now  are,  and  other  parts  of  interest  to  their 
history.    The  captain-general  then,  in  comf  ormity  with  the 
authority  in  him  vested,  granted  to  Aeoma  the  boandariea 
which  Ojedas  had  described.    The  document  was  tiien  signed 
by  the  governor  and  captain-general,  by  tilie  Indian  and  bj 
the  civil  and  military  secretary,  as  aflrming  and  making 
the  grant  perfect.    Its  importance  to  Acoma  is  apparent 
Having  embodied  so  much  of  the  nature  of  the  subject- 
matter  claimed  by  the  pueblo,  it  becomes  necessary  to  turn 
our  examination  to  De  la  O's  answer,  to  enlighten  oursdves 
as  to  the  equity,  justice,  and  legality  of  the  decree  bdow* 
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Many  things  are  contained  in  this  answer,  which,  thoagl^ 
curious  in  themselves,  when  regardM  as  true,  yet  can  not 
weigh  with  great  force  in  favor  of  the  respondent,  when 
taken  in  connection  with  the  entire  response.  We  will  ex- 
amine the  most  important  averment  De  la  0  claims  not 
only  the  right  to  detain  said  original  papers  from  said 
pueblo,  but  also  to  refuse  them  a  copy  of  the  saofie,  by  virtue 
of  a  contract  niade  with  said  pueblo  of  Acoma,  under  and 
by  virtue  of  which  contract,  the  said  pueblo  promised  and 
agreed  to  pay  the  sum  of  oix  hundred  dollars  in  money,  or 
property  at  prices  then  agreed  upon  between  the  said  pueblp 
aud  this  defendant,  and  which  said  contract  was  made  in 
1860.  He  declares  w  his  opinion  that  a  copy  of  the  docu- 
ment was  given  to  tl^e  pueblo  when  the  grant  was  made,  and 
then,  with  much  compl^cexicy,  asserts,  that  if  they,  by  negli- 
geace  and  want  of  care,  have  lost  the  copy,  it  now  affords 
to  the  pueblo  no  valid  right  tp  take  from  him,  i^thout  com- 
pevaation,  the  original  document,  which  by  the  care  and 
diligence  of  himself  and  ancestors  has  been  preserved  from 
loss  and  destruction  until  one  hundred  and  (dxl^-six  years 
after  its  execution. 

This  was  placed  in  the  answer  with  a  view  to  i^uggest, 
doubtless,  or  show  some  consideration  upon  which  to  justify 
the  claim  o£  six  hundred  dollars  from  the  Indians,  for  put- 
ting into  their  hands  that  which  waa  their  own  property  and 
of  right  had  been  theirs  for  over  a  century  and  a  half  ol 
time,  let  the  possession  have  been  where  it  may.  He  evi- 
dently intended  to  inform  the  chancellor  that  through  a  long 
series  of  years  his  ancestors  had  done  highly  meritorious 
deeds  in  favor  of  the  pueblo  in  relation  to  the  document; 
that  a  debt  had  ensued  in  their  fav(»r  against  the  pueblo, 
and  that  by  some  peculiar  process  the  legal  and  equitable 
claims  ol  this  long  line  of  ancestry  against  Acoma  had  con- 
centrated in  his  person,  as  their  only  living  representative, 
and  that  he  had  become  the  self-appointed  executor  to  col- 
lect their  interest  and  wind  up  their  estate  so  far  as  the 
Acoma  Indians  were  concerned. 

It  has  been  a  graphic  and  expressive  figure,  not  infre* 
quently  used  to  denote  chancery  powers,  that  the  ''ana  of 
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the  chancellor  is  long."  The  expression  is  imposingly  troe 
in  its  meaning,  if  his  arm  can  stretch  itself  throagh  tbe 
long  line  of  ancestral  ranks  of  this  defendant^  and  lay  his 
hand  upon  the  tomb  of  him  who  somewhere  in  the  dose  of 
the  seventeenth  century,  became  the  custodian  of  this  doca- 
ment,  and  founded  by  his  care  and  diligence,  a  pecnniary 
debt  against  Acoma,  and  handed  ihe  debt,  the  document 
and  its  custody,  down  from  sire  to  son;  the  claim  increafr 
ing  from  new  services  rendered  by  each  succeeding  genera- 
tion, until  at  last  this  defendant  becomefi  the  lucky  recipient 
of  so  many  ancient  merits.  As  the  chancellor's  arm  rolls 
the  various  and  steady  accumulations  of  so  many  years, 
amounting  to  six  hundred  dollars,  from  the  property  of  the 
Indians  of  the  Penol  or  Bock  of  Acoma,  into  the  hands  of 
Victor  de  la  O,  impressed  with  the  coDBciousness  that 
seriousness  adds  dignity  to  judicial  deliberations,  we  will 
follow  the  defendant  in  his  relation  of  the  circumstanceB 
under  which  he  became  the  posaes9or  and  keeper  of  the 
document. 

According  to  the  account  rendered  by  himsdf,  and  this 
with  the  view  of  weighing  the  merit  of  the  consideratiwi 
set  up  for  the  promise  of  the  six  hundred  dollars,  he  calls 
his  narrative  "shedding  further  light  upon  this  andoit 
document."  He  states  his  age  to  be  fifty-four  years,  birth- 
place Chihuahua,  and  that  he  is  the  only  child  of  his 
father,  Qregorio  de  la  O,  who  died  in  the  year  1810,  near 
Corralitos,  in  said  state,  at  the  age  of  sixty-four  years;  that 
his  father  was  lieutenant  of  the  dragoons  of  Spain;  that  he 
was  a  man  of  education  and  reading,  and  at  his  death  had 
many  papers  and  books;  that  defendant,  by  reason  of  his 
inability  to  read  or  write,  did  not  know  the  value  or  natnre 
of  the  books  and  papers,  so  he  sold  and  squandered  tbe 
most  of  them;  that  in  1833  he  left  Chihuahua  and  cane 
to  New  Mexico,  and  in  1836  his  wife  also  came  hitho*,  and 
that  then  the  document  and  other  papers  were  brooght 
here  by  her,  and  that  they  have  since  then  been  here  and  in 
his  possession;  that  the  papers  and  documents  were  in  his 
father's  possession  at  the  time  of  his  death,  but  at  what  time 
or  under  what  circumstances  they  came  to  his  possession 
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is  wholly  unknown  to  respondent,  bat  he  preenmeB  hia 
father  came  honestly  by  them  as  ''waifs  floating  upon  the 
boisterons  ocean  of  some  of  the  reyolntions  of  his  day." 

Bach  is  the  light  defendant  throws  npon  the  ancient 
document.    When  we  consider  the  rank  of  the  defendant's 
fatiier  as  a  military  officer  under  the  Spanish  monarchy,  the 
son  appears  to  have  been  the  victim  of  misfortune.    The 
father  not  only  had  rank,  and  it  is  to  be  presumed  was  one 
of  the  hidalgos  of  his  time,  but  he  had  that  which  was  still 
more  meritorious,  he  was  a  man  of  education  and  reading, 
and  had  many  papers  and  books.    All  this  indicates  a  cul- 
tirated  man,  and  one  whose  mind  and  moral  senses  were 
not  only  awakened,  but  likewise  tutored  and  enlightened. 
We  can  not  refrain  from  doing  him  the  justice;  to  presume 
that  his  only  child,  Victor,  deeply  interested  and  moved  his 
heart  and  hopes.    Especially  must  this  have  been  so,  as 
Victor  makes  no  disclosures  as  to  his  rnoth^  in  relation  to 
this  highly  imi>ortant  portion  of  his  biography.    It  seems 
unaccountable,  therefore,  why  so  literary  and  improved*  a 
S^pahish  officer  should  so  cruelly  have  neglected  the  educa- 
tion of  his  only  son,  ''sole  heir  of  his  house  and  heart" 
The  child  soon  to  be  left  an  orphan  was  not  by  this  literary 
father  even  taught  to  read  and  write.    This  was  only  a  por- 
tion of  his  ill  fortune.    His  father  died,  leaving  the  son 
when  he  was  about  ten  years  of  age.    It  is  saddening  when 
we  infer,  as  surely  we  must,  that  when  so  noted  a  personage 
left  no  one  that  would  look  after  the  interests  of  the  estate, 
the  large  amount  of  papers  and  books  fell  into  the  hands  of 
the  boy,  Victcnr,  to  sell  and  squander.    It  is  a  relief  to  the 
mind  to  believe  that  it  rarely  occurred  in  those  days  that 
such  an  estate  and  such  an  orphan  could  find  no  one  to 
look  after  them.    An  administrator  would  have  examined 
the  i»apers  and  books,  made  an  inventory,  and  brought  to 
the  attention  of  the  probate  the  unclaimed  waifs.    The 
magistrate  would  have  known  quickly  where  those  titled 
and  public  documents  belonged,  and  taken  stei>s  for  their 
restoration.    The  son,  not  taught  to  read  by  the  literary 
father,  was  left  in  the  midst  of  waifs  and  papers,  documents 
and  books,  and  in  his  childishness  and  utter  ignorance  of 
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their  value,  was  pertnitted  to  sell  atrd  ^nander  them  at  bis 
will  and  fancy.  At  what  time  he  learned  that  he  bad  the 
title  to  the  pueblo  of  Acoma  defendant  has  not  giren  exaci 
information.  In  one  instance  he  seems  not  to  hate  Ix^n 
so  blighted  by  his  evil  luck  as  at  these  points  of  his  life 
which  we  have  reviewed.  1836,  his  wife  brohght  to  >>v 
Mexico  the  documents  and  papers  which  had  been  omittpii 
by  him.  These  have  remained  in  his  possession  ever  m(^. 
This  statement  in  the  answer  seems  carefully  worded,  and 
shows  with  a  great  degree  of  pointednfess,  certainly,  that  he 
had  all  the  papers  and  documents  at  the  time  of  making 
his  answer,  including  the  one  in  question,  that  were  brought 
to  him  when  his  wife  came. 

We  pause  here  to  inquire  from  what  source  he  obtained 
the  title  to  the  pueblo  Of  Laguna,  and  which  he  swears  he 
sold  to  Genera!  Armijo  for  the  sum  of  two  hundi-ed  dollars. 
and  Arnlijo  sold  to  Savacerio,  and  the  latter  to  Laguna? 
From  whence  was  this  waif  picked  up  and  thrown  into  the 
nlarket  when  the  titles  to  both  Laguna  and  Acoma  became  of 
great  moment  and  value  from  the  controversies  that  exi^tel 
between  them  as  to  thbse  respective  boundaries?  From  D- 
la  O's  own  showing  it  was  not  found  by  his  father  as  otie  of 
the  floating  unreclaimed  waifs  in  his  day.  He  came  in  1S33. 
ignorant  of  their  contents.  Tliree  years  afterwards  his  wife 
followed  and  brought  them,  as  he  says,  and  they  were  in 
his  possession  at  the  very  moment  of  making  his  answer. 
Not  a  paper  or  document  had  departed  from  him.  His  an 
swer  authbrizes  this  positidn.  Yet  he  wAs  in  the  trade  of 
pueblo  titles,  and  made  his  appearance,  with  documents  in 
hand,  when  the  wants  of  the  Indians  Wete  rendering  them 
liable  to  fail  victim*  to  extortions^  and  When  their  propertr 
^  coilld  be  wrung  from  lliem  upon  grH>iind0  wholly  indefen- 
sible upoii  any  principles  of  common  honesty  and  eqnitr. 

We  botice  that  part  of  De  la  O's  answer  relating  to  his 
and  his  ancestors'  care  and  diligence  in  preeel'Tlng  the 
document  from  destrtiction  and  loss  until  the  end  of  one 
hundred  and  sikty-six  years  after  its  execution,  aiid  that 
portion  professing  to  "throw  further  light''  upoti  it  In 
the  latter  he  goes  no  further  thab  one  tocebtor,  ali^  that 
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was  his  father, -ftiid  then  swears  that  at  <what  tine  •or  under 
what  drcnmstaneeB  it  came  to  bis  poteession  is  'Whoify  iin* 
knawn  i»  defendant.  From  whom  did  he  leam  that  his 
father  ever  had  it?  Qis  fath^  did  not  tell  him,  for  he 
asserts  igaorance  of  its  existence  among  the  papers  the 
father  left  He  did  not  learn  it  himself,  for  he  could  neither 
read  or  write.  He  shadows  forth  no  knowledge  of  it  on- 
til  after  tbe  arrival  of  his  wife  in  183S.  How  did  he  then 
gain  the  knowledge  of  his  father's  possession,  twenty-six 
years  previons,  wiien  he  died?  Were  the  links  of  facts 
supplied  hy  the  wife  following  the  chain  up  to  the  aged 
lieitenant's  possessiofn?  The  possession  of  the  Laguna 
document  and  its  disposition  will  present  itself,  with  ail 
the  foree  <rf  the  attending  cirenmstances,  full  upon  the 
mind,  wMlst  examining  this  answer  and  weighing  its  oredi- 
bilitj  -in  the  midst  of  its  inconsistencies  and  extravagances. 
We  can  not  avoid  reflecting,  too,  that  De  la  O  admits  sub- 
stantially that  he  did  speculate  in  pueMo  Indian  docu- 
ments. 

ITiis  court  adheres,  as  it  must,  to  the  rule,  that  when  a 
cause  Is  set  down  for  hearing  upon  bill,  answer,  and  ex- 
hibits^ the  answer  is  to  be  taken  as  true.  It  must,  how- 
ever,, as  to  its  statements,  submit  to  a  dissection  by  the 
court  to  ascertain  what  it  admits  or  proves.  As  it  stands, 
no  further  testimony  can  be  introduced  by  the  plaintiff  to 
attack,  nor  by  the  defendant  to  sustain  it.  Botii  bill 
and  answer  are  before  the  court,  and  legal  principles 
aid  tiie  chancellor  as  he  dissects  them,  both  to  see  what 
is  proven  and  established.  The  complainants  allege  that 
the  titles  in  question  were  made  out  in  due  form  and 
deposited  with  the  archives  in  Banta  Pe.  The  defend- 
ant's answer  to  this  portion  of  the  bill  is  worthy  of  no- 
tice. He  does  not  admit  that  they  were  so  deposited,  but 
avers  his  disbelief,  and  offers  a  short  Argument  to  the  court 
to  sustain  his  position.  His  argument  is  '^that  they  were 
never  deposited  there,  or  their  existence  would  have  been 
known  to  some  one,  and  the  manner  in  which  they  were 
taken  away  or  lost  out  of  said  archives,  would  be  accounted 
for." 
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It  is  bat  fair  to  apply  snoh  force  as  there  is  in  this  rea- 
soning to  one  of  tlie  grounds  stated  in  the  answer,  and  in- 
sisted upon  by  a  positiye  averment  '^hat  d^endant  had 
a  right  to  withhold  and  Qetain  said  papers  from  the  poeblo 
and  from  the  secretary's  office  of  this  territcNry,  becaofle 
said  paper,  upon  its  face,  purporting  to  have  been  eiecoted 
at  El  Paso,  a  place  now  and  always  heretofore  without  the 
limits  of  the  United  States^  and  the  jurisdiction  ol  this 
court,  would  properly  belong  to  the  archives  (rf  fliat  city, 
and  not  to  the  archives  of  the  secretary's  office  of  this  te^ 
ritory,  at  Santa  Fe;  and  that  by  the  Spanish  law,  the  orig- 
inals of  all  public  documents  and  papers  remained  in  the 
archives  of  the  place  of  their  execution."  Now  defendant 
has  sufficiently  committed  his  conscience^  that  the  docu- 
ment was  deposited  with  the  archives  at  El  Paso.  How 
does  he  account  for  the  manner  it  was  taken  away  or  lost 
from  among  those  archives?  How  did  it  escape  fr(Hn  there 
and  become  a  waif  unclaimed?  How  and  when  did  it  de- 
sert it8  secure  abode  among  the  archives  of  El  Paso,  and, 
separating  itself  from  its  companions  upon  the  shdf,  wan- 
der like  a  bird  from  the  ark  of  her  safety,  to  be  found  lost 
and  floating  upon  the  revolutionary  ocean  which  the  ima^* 
nation  of  defendant  has  pictured  in  his  answer?  His  mind 
moved  boldly  around  to  imagine  how  the  document  aa  a 
waif,  floating  unclaimed,  was  found,  snatched  from  destriie- 
tied,  and  preserved ;  but  his  spirit  tired  and  drooped  from 
the  effort  in  its  flight,  his  fancy  retained  no  power  to  dis- 
close how  the  document  left  the  custody  of  its  custodian  on 
shore;  to  venture  out  at  sea  to  endure  so  many  perila^  to  be 
picked  np  by  the  literary  lieutenant,  and  finally  rescued  bj 
his  illiterate  son,  as  a  profitable  article  of  traffio  in  his 
trade  in  pueblo  documents  in  New  Mexico. 

De  1^  O  avers  that  he  had  a  right  to  withhold  and  detain 
the  do<:iinieDt  in  question,  upon  the  ground  that  it  belonged 
to  the  archives  of  El  Paso.  This  averment  deserves  atten- 
tion, with  the  view  of  seeing  with  what  degree  of  cleannew 
he  shows  his  hands  to  the  chancellor,  after  admitting  that 
he  had  the  document  and  that  it  pertained  to  the  rights  of 
Aroma.     If  upon  such  ground  he  had  the  right  to  withhold 
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it  from  its  owners,  it  was  because  it  was  a  public  doc- 
ament,  belonging  to  a  public  office,  to  be  kept  bj  a  public 
officer  for  public  ends,  and  that  being  found  in  his  bands, 
it  was  under  legal  protection  even  against. its  owners. 
For  what  purpose,  then,  was  he  protected  in  guarding  the 
title?  We  answer,  evidently  it  was  that  he  might  discharge 
the  duty  which  he  plainly  manifests  himself  as  having  felt 
himself  to  have  been  under;  that  duty  was  without  delay 
to  have  done  all  in  his  power  to  have  restored  the  document 
to  the  public  custodian.  How,  then,  did  he  venture  to  make 
it  a  matter  of  traffic?  How  did  he  have  the  boldness  to 
propose  to  sell  the  possession  of  a  public  document  to  the 
pueblo  of  Acoma,  when  it  belonged  to  the  custodian  of 
the  archives  at  £1  Paso?  How  does  he  assume  the  ef- 
frontery to  come  before  the  chancellor  and  defend  his 
action  in  detaining  the  document  from  the  Indians,  because 
a  public  duty  is  in  effect  upon  him,  which  the  pueblo  can 
not  compel  him  to  violate,  while  in  the  same  breath  he 
prays  the  court  to  compel  the  Indians  to  pay  him  six  hun- 
dred dollars,  while  he  violates  it  on  his  part?  In  what 
posture  does  he  conceive  himself  to  stand  before  the  court 
while  he  asks  it  to  sanction  what  he  avers  to  be  a  contract 
with  the  pueblo,  while  in  the  same  connection,  in  his  an- 
swer he  swears  in  substance  that  he  had  no  right  or  power 
to  make  such  contracts? 

In  view  of  all  this,  as  if  to  make  a  parody  of  the  reck- 
lessness of  his  conduct,  he  openly  avers,  when,  too,  the 
avowal  was  in  no  wise  required  from  anything  appearing  in 
the  cause,  that  he  had  had  the  title  to  the  pueblo  of  La- 
guna;  that  he  had  sold  the  same,  not,  however,  to  Laguna, 
to  whom  it  rightfully  belonged,  but  to  one  unconnected 
with  the  pueblo,  for  the  sum  of  two  hundred  dollars,  in 
direct  contradiction  to  the  position  he  assumed  for  himself. 
He  saw  nothing  wrong  in  turning  a  document  of  a  public 
archive  into  the  field  of  trade  and  profit  for  himself.  It 
will  not  be  said  that  the  title  to  Laguna  belonged  any  less 
to  the  public  archives  than  did  that  of  A  coma.  Let  the 
defendant  have  regarded  his  duty  as  he  may  have  done,  he 
certainly  never  made  any  efforts  to  lodge  back  into  the 
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hands  of  the  public  castodian  the  Acoma  title.    And  yet 
he  declares  it  has  been  so  long  a  time  in  his  poeaessioiL 
We  do  not  deem  it  irrelevant  to  remark,  that  the  abstracdoD 
from  the  archiyes  of  this  territory  to  pueblo  titles  at  a  pe- 
riod not  very  remote  has  become  a  matter  of  general  notori- 
ety  from  their  natore  and  importance^  and  from  their  diflteioo 
thronghout  the  territory,  and  the  freqn^it  attempts  at  ex- 
torting money  from  the  pueblos  by  means  of  these  doco- 
ments.    We  feel  authorized  to  allude  to  the  fact  as  <me  that 
has  assumed  the  dignity  of  an  historical  event    PeriiapB 
personal  acts  at  a  period  when  the  political  poww  of  Mex- 
ico passed  to  the  United  States,  in  this  country,  and  before 
the  archives  were  possessed  by  the  new  power,  cjwld  My 
explain  how  the  pueblo  titles  became  floating  upon  therero- 
lution  of  that  day.    Enough  has  been,  isaid  to  indicate  our 
opinion  as  to  the  contracts  De  la  O  has  attempted  to  set  vp. 
Upon  a  dissection  of  the  whole  answer,  we  can  not  per- 
celve  that  it  establishes  even  a  conscientiooB  and  equitable 
ground  upon  which  to  base  a  consideration  for  the  promise 
to  pay   the   six   hundred  dollars.    Upon  giving  to  tiie 
'  defendant  the  fullest  beneflt  of  his  answer  as  to  his  personal 
case,  and  his  preservation  of  the  document,  the  time  was 
not  very  long  during  which  he  had  the  slightest  knowledge 
that  he  had  the  title  in  keeping.    Hie  guardianship  waa 
wholly  without  cost,  and  he  was  not  consdous  of  any  trouble. 
Had   he    done    equitably,    he    would    have    immediatirij 
imparted  the  fact  to  its  owners  that  he  had  the  title, 
or   restored   it  to  the    public   custodian.    We  can  not 
admit  that  whoever   comes  into  possession   of  a  public 
document,  paper,  or  record,  by  finding  or  otherwise,  thereby 
gains  such  a  property  in  the  same  as  to  authorise  hnn  to 
estimate  the  value  the  record  or  other  writing  may  be  to 
him  to  whom  it  may  belong,  or  who  may  have  an  interest 
therein,  and  to  withhold  the  same  from  the  rightful  owner, 
or  lawful  custodian,  until  the  sum  estimated  or  demanded 
for  the  picking  up  and  keeping  shall  be  paid.    The  wrongs 
that  might  be  perpetrated  Where  such  a  doctrine  shooM  be 
recognized  and  enforced  can  neither  be  counted  nor  mesa* 
nred.    Every  man's  titles  and  all  documents  would  become 
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the  prey  to  insecurity.  The  fraudulent  man  would  riot  in 
thiB  species  of  plunder,  and  the  extortionist  revel  in  his 
Iniqaity. 

We  can  not  Regard  the  means  used  to  obtain  the  promise 
of  six  hundred  dollars  other  than  as  an  unconscionable  at- 
tempt at  extortion  from  the  Indians.  We  look  upon  the 
promise  made  without  any  just  or  equitable  consideration, 
although  the  defendant  swears  that  the  pueblo  is  legally, 
equitably,  and  honorably  bound  to  pay  the  six  hundred  dol- 
lars. Upon  his  own  showing,  the  contract  insisted  upon 
was  o|)posed  to  sound  public  policy.  He  avers  the  title  in 
question  to  belong  to  the  custody  of  the  public  officer,  but 
we  are  satisfied  that  it  is  the  property  of  the  pueblo,  and 
that  De  la  O  has  no  right  to  withhold  from  them  the  pos- 
Bession;  that  he  has  no  lien  upon  the  thing  in  controversy; 
that,  from  the  light  thrown  upon  this  case  by  the  answer, 
he  has  been  amply  paid  with  the  eight  dollars  he  received 
for  any  meritorious  services  rendered  by  him  towards  the 
pueblo,  in  relation  to  this  title.  His  answer,  when  passed 
under  dissection  of  scrutiny,  is  found  worthy  to  be  only 
slightly  valued.  It  plainly  manifests  that  his  hands,  in 
times  passed,  were  stained  in  doing  wrong  to  Indian  pue- 
blos, relative  to  their  titles;  and  by  his  defense  he  but  deep- 
ens their  discoloration  to  a  repulsive  blackness. 

Having  closed  our  review  of  the  merits  of  this  case,  we 
may  be  indulged  in  reflecting,  that  of  the  highly  in- 
teresting causes  we  have  had  to  consider  and  determine 
during  the  present  session,  this  is  the  second  in  which  this 
pueblo  has  been  the  party  complainant.  The  first  keenly 
touched  the  religious  affections  of  these  children  of  the  Rock 
of  Acoma.  They  had  been  deprived  by  a  neighboring  pue- 
blo of  the  ancient  likeness  in  full  painting  of  their  patron 
or  guardian  saint,  San  Jo-»e.  However  much  the  philoso- 
pber  or  more  enlightened  Christian  may  smile  at  the  sim- 
ple faith  of  this  i)eople  in  their  supposed  immediate  and 
Mitire  guardian  of  the  pueblo,  to  them  it  was  a  pillar  of  fire 
by  night  and  a  pillar  of  cloud  by  day,  the  withdrawal  of 
whose  light  and  shade  crushed  the  hopes  of  these  sons  t>f 
Montee'uma,  and  left  them  victims  to  doubt,  to  gloom,  and 
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to  fear.  The  cherished  object  of  the  veneration  of  thdr 
long  line  of  ancestry,  this  court  permanently  restores, 
and  by  this  decree  confirms  to  them,  and  throws  around 
them  the  shield  of  the  law's  protection  in  their  enjoyment 
of  their  religious  love,  piety,  and  confidence.  In  this  case, 
the  title  that  Spain  had  given  this  people,  confirming  to 
them  the  possession  and  ownership  of  their  lands,  and  the 
rock  upon  which  they  have  so  long  lived,  was  found  in  the 
hands  of  one  professing  to  be  of  a  better-instructed  and 
more  civilized  race,  and  turned  by  him  into  the  means  of 
extortion  and  money-gathering  from  the  unoffending  inhab- 
itants. 

It  is  gratifying  to  us  to  be  the  judicial  agents  throngh 
which  an  object  of  their  faith  and  devotion,  as  well  as  the 
ancient  manuscripts,  that  is  the  written  evidence  that  es- 
tablished their  ancient  rights  in  their  soil  and  their  rock, 
are  more  safely  restored  and  confirmed  to  their  possession 
and  keeping. 

The  decree  of  the  district  court  is  affirmed,  with  costa 


PBANCISCO  SANCHEZ  v.  EAMON  LUNA. 

Amxndments  on  APPi&ALS  FROM  JuSTicxs*  CouRTSL— The  district  eoart  bas 
a  discretion  to  ffrant  le&ye  to  amend  the  pleadings  on  an  appetl  from  • 
Justice  of  the  peaoe,  if  it  appears  that  the  Justice  had  Jniisdiotloii  of  tke 
subjeot-matter  and  of  the  parties 

Complaint  ih  Fobcibi^b  Entry  and  Dbtainbb.— In  a  oomplalnt  for  forci- 
ble entry  and  detainer,  the  property  should  be  particularly  described, » 
as  to  enable  the  sheriff  to  glye  possession,  and  the  mode  In  whioh  tte 
defendant  unlawfully  got  possession  should  be  specified. 

Objbotions  hot  Takbn  bblow,  DBrntmo  WAirsa—A  motion  in  the  di»- 
triot  court,  on  an  ap];>eal  from  a  Justice  of  the  peace,  to  dismiss  the  suit 
because  the  complaint  is  not  sworn  to,  and  is  defective  la  other  ptrden- 
lara,  when  no  objection  on  that  ground  was  made  before  the  Jnstieei  sad 
the  plaintiff  offers  to  correct  the  defects,  may  be  denied,  and  the  piibtr 
iff  given  leave  to  amend. 

AMBNDiiBNT  BT  STRIKING  OT7T  DEFENDANTS.— On  an  appeal  from  a  JiBtloe 
the  plaintiff  may  amend  by  striking  out  some  of  the  defendants,  if  the 
subject-matter  of  the  controversy  remain  the  same. 

Aiannin>  Cause  of  action.  What  STrrnoiBirc  Aa— A  petition  ta  the  dl» 
trict  court,  on  an  appeal  from  a  Justice's  courti  filed  under  a  gnnt  oi 
leave  to  amend  the  cause  of  action,  wOl  be  deemed  sufilelent,  Bonrltb- 
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■tandJnff  faifoniuditles,  If  it  oontaliig  aU  the  ■ubfltsntial  elementi  to  pt»oe 
fully  and  clearly  before  the  oourt  the  cause  of  action  which  leare  was 
granted  to  amend. 

II MM  nuiifimjUMKT  Vbrxfxcation.— The  diBtilot  court  has  the  same  power 
In  such  a  case,  to  permit  the  petition  filed  as  an  amended  cause  of  action 
to  be  Kwom  to  on  a  subsequent  day,  where  such  yerlflcation  was  omitted 
when  it  was  first  filed,  as  it  had  to  permit  the  amendment 

Appbal  from  the  district  court  of  Socorro  connty.  The 
case  appears  from  the  opinion. 

8mUh  and  Bairdj  for  the  appellant, 

BM>dt  and  WattSy  for  the  api>elleew 

By  Oonrty  Benediot,  J.: 

The  record  in  this  case  shows  that  Lnna  complained  before 
a  jastice  of  the  i>eace  against  Sanchez  and  two  others  of  an 
action  of  forcible  entry  and  detainer  nnder  the  statne  for 
snch  purpose.  In  the  justice's  court  judgment  was  rendered 
against  the  defendants,  and  they  appealed  to  the  district 
court  Then  the  cause  appeared  in  the  district  court,  and 
various  motions  seem  to  have  been  made  by  the  parties. 
The  appealing  party  moved  for  and  obtained  leave  to  file  an 
amended  and  perfect  appeal  bond.  The  same  party  also 
moved  to  dismiss  the  suit  itself,  and  thereupon  the  plaintiff 
obtained  leave  of  the  court  to  amend  his  cause  of  action,  and 
the  court  then  overruled  the  motion  to  dismiss  the  suit. 
The  cause  was  then  continued  to  a  later  term. 

When  a  subsequent  term  arrived,  the  defendant,  Sanchez, 
again  moved  to  dismiss  the  suit,  stating  as  his  grounds, 
that  various  causes  of  action  were  contained  in  the  petition 
which  had  been  Hied  as  the  amended  cause  of  action,  and 
that  the  same  had  not  been  sworn  to,  and  for  various  other 
causes.  The  court  then  permitted  Luna  in  open  court  to 
swear  to  the  petition,  and  then  the  motion  to  dismiss  was 
overruled  and  the  defendant  excepted  to  the  ruling  of  the 
court.  A  change  of  venue  was  then  prayed  for,  and  the 
court,  upon  this  prayer  of  Luna,  ordered  the  cause  to 
Socorro  for  trial.  It  was  afterwards  tried  in  that  county, 
and  the  jury  found  a  verdict  against  Sanchez,  and  thereupon 
bis  counsel  moved  the  court  to  set  aside  the  verdict,  and 
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grant  a  new  trial;  which  motion  was  overraled,  and  the 
conrt  rendered  judgment  npon  the  verdict,  and  defendant 
excepted,  and  appealed  to  this  court 
The  errors  assigned  are: 

1.  In  not  dismissing  the  cause  for  want  of  an  aiBdaTH; 

2.  In  allowing  the  amended  petition  to  be  filed; 
JL  In  refusing  a  new  trial. 

The  statute  upon  this  subject  proridea  that  the  complaint 
of  the  plaintiff  shall  be  sworn  to.  There  is  no  direct  com- 
mand that  the  oath  shall  be  in  the  affidavit  form.  It  is 
clear,  however,  that  the  truth  of  the  c^nnplaints  shall  be 
supported  by  oath.  It  is  true  that  it  does  not  clearly 
appear  by  the  justice's  transcript,  that  the  complaint  was 
m^de  under  oath.  It  does  state  that  the  agent  oi  Luna 
reclaims  and  complains  against  Sanchez  and  the  two  others, 
that  they  had  possession  of  lands  against  the  will  of  Lona. 
It  becomes  necessary  to  inquire  somewhat  as  to  the  power 
of  the  district  courts  to  allow  amendments  in  causes  re- 
moved by  appeal  from  justices  of  the  peace. 

It  is  not  unusef ul  to  turn  to  the  legislation  of  congresB  to 
gamine  the  spirit  which  is  intended  to  pervade  the  United 
States  courts  upon  the  subject  of  amendments.  It  will  be 
seen  that  the  rule  of  proceeding  is  of  the  most  liberal  char- 
acter for  the  futherance  of  justice.  Section  32  of  the  act 
of  1789,  in  volume  1,  page  99,  of  the  United  States  statut*^ 
at  large,  provides:  ''That  no  summons,  writ,  declaration, 
return,  process,  judgment,  or  other  proceedings  in  civil 
causes  in  any  of  the  courts  of  the  United  States,  shall 
be  abated,  arrested,  quashed,  or  reversed  for  any  drfect 
or  want  of  form;  but  the  said  « courts  respectively  shall 
proceed  and  give  judgment  according  as  the  right  of  the 
cause  and  matter  in  law  shall  appear  unto  them,  without 
regarding  any  imperfections,  defects,  or  want  of  form  in 
such  writ,  declaration  or  other  pleading,  return,  process, 
judgment,  or  canse  of  proceedings  whatsoever,  except 
those  only  in  case  of  demurrer,  which  the  party  demurring 
shall  especially  set  down  and  express,  together  with  his  de- 
murrer, as  the  cause  thereof.  And  the  said  courts  respect- 
ively shall  and  may,  by  virtue  of  this  act,  from  time  to  time, 
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amend  ali  and  ewery  such  impeirfectionB,  def ectB,  aad  wants 
of  form,  othev  tiian  those  only  which  the  party  demurring 
siiair  express  as  af oresaid,  and  may  at  any  time  permit 
either  of  the  parties  to  amend  any  defects  in  the  process  or 
pleadings^  npon  snch  conditions  as  the  said  courts  respect- 
ively shall^  in  theip  discretion  and  by  their  rales>  prescribe/^ 
In  the  notes  upon  the  same  page,  reference  is  made  to  a 
nnmber  of  eases  adjudicated  in  the  United  States  courts 
under  this  statute.  One  says,  '^that  the  thirty-second  sec- 
tion, allowing  amendments,  is  sufficiently  comprehensiye  to 
embrace  causes  of  appellate  as  well  as  original  jurisdiction; 
and  there  is  nothing  in  the  nature  of  an  appellate  jurisdic- 
tion proceeding,  according  to  the  conunon  law,  which  tor- 
bids  the  granting  of  amendments." 

It  would  be  ao  easy  matter  to  show  by  an  abundance 
of  reported  cases,  tliat  in  all  courts  of  the  United  States 
possessing  original  jurisdiction,  the  ample  and  liberal 
section  82  has  ever  been  liberally  construed  in  practice 
for  the  ^'furtheirance  of  justice,'^  and  to  prerent  delay. 
These  authorities  are  entitled  to,  and  must  impose,  great 
weight  upon  this  court,  and  the  section  itself  ''is  of  a  gen- 
eral nature,  and  not  locally  inapplicable  to  the  courts  in 
this  territory."  The  legislature  of  New  Mexico,  in  pre- 
scribing a  system  of  practice  for  the  district  courts  in  causes 
arising  under  the  laws  of  the  territory,  says,  in  the  twenty- 
seyenth  section  of  the  practice  act :  ''Each  party,  by  leave 
of  the  court,  shall  have  leave  to  amend  upon  such  terms  as 
the  court  may  think  proper  at  any  time  before  verdict,  judg- 
ment, or  decree." 

This  act  follows  in  the  same  liberal  path  marked  out  by 
the  law  of  congress.  The  discretion  given  to  the  courts  is 
full  and  complete  over  amendments,  but  it  is  urged  that  this 
discretion  is  more  limited  over  cases  that  are  brought 
in  the  district  courts  by  way  of  appeals  from  justices  of  the 
peace.  It  is  not  easy  to  support  this  position  by  satisfac- 
tory reasons.  Power  is  given  by  law  to  the  district  courts 
to  try  and  determine  causes  ap])oaled  from  justices'  courts; 
appellate  power  to  this  extent  is  lodged  in  the  district  courts. 
They  hear  and  try  the  appeals  de  novo.    By  this  we  under- 
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stand  that  the  cause  shall  be  tried  upon  its  merits,  as  if  it 
was  a  new  action  in  the  court.  The  court  is  to  be  in  no 
wise  trammeled  in  its  mode  of  proceeding  by  the  irregnlar 
and  untechnical  act  of  the  justice  of  the  peace.  It  would 
indeed  be  a  very  hard  rule  to  deny  the  court  its  power  and 
discretion  in  allowing  amendments  to  place  a  caiue  ^^ 
pealed  from  the  justice  in  such  manner  before  the  coorty  as 
to  be  triable,  when  the  whole  trial  is  to  be  de  novo.  To  for- 
bid  the  courts  this  power  to  amend  in  this  claas  of  csbss, 
when  the  power  is  so  general  and  broad  in  all  other  dvil 
suits,  would  in  this  country  amount  to  almost  a  daiial  of 
justice  through  the  means  of  appeals.  The  justices  oi  the 
peace  are,  for  the  most  part,  unskilled,  if  not  uninstmctei 
in  legal  forms  and  technical  proceedings.  Tlie  recordi  in 
appealed  caufies  in  the  courts  manifest  how  defective  and 
inartificial  the  business  in  the  precinct  tribunals  is  tranfr 
acted.  The  dockets  are  rare  that  can  exhibit  strict  regu- 
larity. If,  where  a  litigant  presents  himself  before  the  dis- 
trict bench  with  his  appeal  in  hand,  the  court  is  powerless 
in  granting  to  the  parties  the  privilege  to  correct  and  perfect 
what  unskillfulness  or  ignorance  has  defectiyely  done,  the 
result  must  be  that  suitors  will  be  turned  from  the  conrt 
with  heavy  bills  of  costs,  and  confidence  in  legal  justice  be 
destroyed. 

A  narrow  and  dwarfish  policy  will  usurp  the  bench  in 
direct  conflict  with  the  wise  and  liberal  spirit,  intent,  and 
provisions  of  the  congressional  and  legislative  ^uictments 
before  mentioned.  Besides  working  ruin  to  litigants,  it 
would  disgrace  the  jurisprudence  of  this  country.  We  are 
of  the  opinion  that  the  power  of  the  district  court  to  exor- 
cise its  discretion  in  giving  leave  to  amend  should  not  be 
withheld  in  cases  of  appeals,  when  it  shall  appear  that  tbe 
justice  of  the  peace  had  jurisdiction  of  the  subject-matieriB 
controversy,  and  of  the  parties  in  the  case.  Bhould  these 
two  facts  not  exist,  the  proceedings  would  be  a  nullity.  If 
these  facts  do  exist,  the  rule  for  the  court  should  be  the 
furtherance  of  justice.  The  purpose  of  all  amendments 
looks  to  this  end.  This  reason  supports,  and  the  law  sanc- 
tions and  assists. 
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Ooonsel  for  Sanchez  insists  that  the  court  should  have 
dismisBed  tb»  suit  upon  the  first  motion.    The  transcript 
^as  not  clear  as  to  the  complaint  having  been  sworn  to^  yet 
it  did  state  that  the  party  complained.    It  was  alleged  that 
Sanchez  and  others  possessed  or  occupied  lands  against 
Luna,  but  it  was  not  shown  by  which  one  of  the  unlawful 
modes  specified  in   the  statute  they  had  got  possession. 
Again,  the  lands  were  only  described  by  a  general  reference 
and  not  by  any  particular  designation*    Upon  a  judgment 
the  conrt  would  have  been  at  a  loss  to  so  issue  its  mandate 
as  to  inform  the  sheriff  what  possession  he  should  restore 
to  Luna.    Now,  it  is  a  rule  in  all  dilatory  moyements  of  de* 
fendantSy  such  as  pleas  that  abate  motions^  that  dismiss  a 
cause  for  the  want  of  compliance  with  some  material  form, 
or  anything  which  merely  delays  the  prosecution  of  the  suit, 
that  the  party,  if  he  intends  availing  himself  of  his  right,  shall 
do  so  at  the  first  opportunity.    These  defenses,  as  a  general 
rule,  are  not  regarded  with  peculiar  favor  by  the  law,  and 
60  the  party  asking  their  benefit  is  held  to  great  strictness 
in  their  use.    Now,  Sanchez  went  to  trial  before  the  justice; 
many  steps  were  had  before  trial,  but  it  does  not  seem  that 
he  at  any  time  objected  that  the  complaint  was  not  sworn 
to.    In  every  respect,  he  treated  it  as  complete  in  that  part. 
If  it  was  not,  he  should  have  raised  his  objection  then,  and 
moved  for  a  dismissal  of  the  suit.    Then,  if  he  had  been  re- 
fused, he  might  have  stood  before  the  district  court  as 
having  waived  no  rights  by  omission  or  delays.    But  he 
seems  to  have  fully  acquiesced,  and  the  district  court  had 
the  right  to  presume  that  the  complaint  before  the  justice 
was  perfect  in  all  its  parts,  or  that  he  had  waived,  by  his 
appearance  and  silence,  any  defect  that  may  have  existed. 
He  was  unsuccessful  before  the  justice  and  then  appealed 
to  the  district  court,  and  then  for  the  first  time  moved  to 
dismiss  the  suit    He  did  not  then  stand  in  an  attitude  to 
entitle  him  to  that  advantage,  if  the  plaintiff  would  correct 
the  defects.    The  latter  asked  leave,  the  court  granted  it, 
and  thereupon  overruled  the  motion   to  dismiss,  and  we 
think  correctly.    It  is  contended  that  the  petition  filed, 
which  has  been  treated  as  the  amended  cause  of  aotioB| 
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presented  new  and  various  eanses  of  action,  and  thtt  its 
form  was  that  of  an  original  petition  in  forcibte  ^btry  and 
detainer;  that  the  court  had  not  jurisdiction  of  the  case  «]i4 
ought  not  to  have  permitted  it  to  be  filed.  The  soit  eri- 
dently  was  in  forcible  entry  and  detainer  before  ttie  Jwtioe. 
It  was  for  the  restitution  of  the  possession  of  lands^  bnt 
they  were  not  separated  by  designation  from  out  of  the  gen- 
eral body  of  lands.  The  new  complaint  supplied  this  de^ 
ficiency,  denoting  distinctly  their  locality.  It  i»  trae  fte 
description  presents  them  as  parcels,  and  that  upon  one  was 
a  building,  but  in  all  this  we  do  not  see  a  new  action,  bat 
ah  exact  identification  of  the  old,  and  no  pretenston  hai 
ever  been  made  that  Sanchez  was  taken  by  any  surprise  ia 
all  this.  He  did  demand  before  the  justice  that  the  unlaw- 
ful  mode  in  which  he  had  entered  upon  the  possea&on 
should  be  specified.  This  the  new  and  amended  petition 
avers:    ''It  was  by  stealth  and  fraud." 

Courts  have  decided,  "that  a  declaration  so  dtfectiTC 
that  it  would  exhibit  no  cause  of  action,  may  be  cored  by 
an  amendment,  without  introducing  any  new  cause  of  actioa. 
The  intended  cause  of  action,  when  defectively  set  forft, 
may  be  as  clearly  distinguiished  and  perceived  from  another 
cause  as  it  would  be  if  the  declaration  had  been  perfect" 
Again:  "Plaintiffs  may  be  allowed  to  amend  by  striMng 
out  the  names  of  a  part  of  the  defendants." 

This  was  done  in  this  case.  Sanchez  only  was  retaifled. 
It  does  not  make  a  new  and  different  cause  of  action  b^ 
cause  one  or  more  defendants  are  disttdssed,  while  the  aab- 
ject-matter  in  controversy  remains.  No  order  appean 
dismissing  the  other  two  defendants  in  the  district  coort 
Yet  they  were  effectually  discharged  from  the  cause  by  t*e 
plaintiff,  though  by  some  omission  the  former  order  of 
court  on  that  point  does  not  stand  in  the  record.  But  ftey 
have  made  no  complaint,  and  this  court  has  full  power  to 
make  such  order,  In  that  respect,  as  the  district  court  nngfct 
have  made.  It  is  not  a  matter  to  affect  Sanchea'  rights  or 
legal  responsibilities. 

Much  stress  has  been  laid  by  defendant  upon  tfce  fart, 
*hat  the  petition  in  its  form  presented  a  complete  actfoa  itt 
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all  its  parts,  and  addressed  itself  to  the  j^idge  of  the  district 
court.  We  are  hot  disposed  to  criticise  with  great  minute- 
ness the  mere  formalities  of  this  paper,  if  it  contained  all 
the  substantial  elements  to  place  fully,  clearly,  and  definitely 
before  the  court  and  the  opposing  party,  the  cause  of  action, 
to  amend  which  the  court  had  granted  leave.  It  was  offered 
as  the  act  done  by  the  plaintiff  under  the  leave  which  he 
had,  and  if  there  was  anything  excessive  in  its  address,  the 
court  had  a  right  to  ti^eat  the  excess  as  surplusage. 
When  the  paper  was  produced  in  the  cause,  there  was 
enough  in  the  record  to  enable  the  court  to  'fix  its  place, 
nature,  and  intent  in  the  proceedings,  without  any  further 
averments.  All  parties  to  the  trial  knew  well  the  office  of 
the  amended  cause  of  action. 

Enough  has  been  said  to  dispose  of  the  objection  to  the 
court  allowing  the  petition  to  be  sworn  to.  If  it  had  the 
power  to  grant  the  leave  to  amend  in  the  first  instance,  this 
power  ran  down  through  every  step  essential  to  be  taken  by 
the  party  to  enable  him  to  realize,  under  the  discretion  of 
the  court,  all  the  benefit  which  the  leave  imparted.  The 
oath  wajs  necessary  and  it  was  permitted  to  be  made. 

The  points  raised  and  determined  in  this  cause  are  of  the 
first  importance  in  the  practice  of  our  courts,  and  in  their 
practical  effects  conform  to  the  opinion  before  delivered,  at 
tiie  present  term,  in  the  case  of  Arch'0>eque  v.  Mieray  ante,  160, 
The  court  acknowledges  the  able  and  lucid  manner  in  which 
these  points  were  treated  by  counsel  in  their  arguments  at 
the  bat.  The  court  is  unanimous  in  its  opinion,  that  in  all 
the  mlings  of  the  court  below  which  we  have  examined,  as 
prfesented  by  the  "record,  and  objected  to  by  appellant,  no 
error  was  committed.  We  are  also  unanimous  in  prescrib- 
ing to  the  district  courts  in  casete  Of  appeals  the  riile  of 
practice  which  we  lay  down  in  this  opinion. 

One  other  matter  requires  our  attention.  Should  the 
court  have  granted  the  defendant  a  new  trial?  My  brothers 
upon  the  bench,  who  did  not  hear  the  cause  tried  below,  are 
decisive  in  their  conclusions  that  the  new  trial  should  have 
been  awarded,  and  this  must  determine  the  destiny  of  this 
cause.     Here  the  record  only  is  the  test  of  what  evidence 
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was  before  the  court  below.  The  mere  circumstantial  rec- 
ollections of  the  judge  who  tried  the  cause  should  not,  as 
they  will  not,  influence  those  who  are  dedicated  to  this 
bench  for  a  season  to  dispense  justice  aj9  the  laws  have  pro- 
vided. Bills  of  exceptions  are,  as  all  connected  with  the 
details  of  the  court-house  well  know,  often,  in  embodying 
testimony,  hurriedly  and  imperfectly  prepared.  Not  seldom 
the  bill  agreed  upon  by  counsel  is  fragmentary  in  its  char- 
acter. The  judge  below  sees  the  witnesses  and  thar  man- 
ner, and  mental  and  moral  formation.  He  hears  them  testify} 
and  derives  full  opportunity  to  weigh  what  degree  of  credi- 
bility should  attach  to  each.  These  things  the  paper  can 
but  faintly  exhibit.  I  make  no  reference  to  such  testimony 
as  may  not  appear  in  this  record,  as  it  appeared  to  the  court 
on  the  trial. 

The  points  upon  which  this  court  passes  are  the  posses- 
sion of  the  lands  by  Luna  and  the  stealthy  and  fraudulent 
entry  of  Sanchez.  Let  what  influences  prevail  as  prop^ly 
may  as  to  the  conduct  of  Juan  Gaveldon,  it  is  thought  that 
there  is  an  absence  of  sufficient  proof  to  carry  to  Sanchez  a 
knowledge  and  participation  of  Oaveldon's  fraud  upon  Lmuu 
The  evidence  is  that  Juan  had  the  keys  and  put  Sanchei  in 
possession;  that  the  latter  took  possession  publicly  and  in 
the  day-time  and  under  color  of  right,  by  purchase  from 
heirs  of  the  land.  From  the  manner  in  which  the  testimony 
appears  in  the  record,  I  am  not  disposed  to  contend  against 
the  convictions  of  my  brother  judges,  by  a  dissenting  opin- 
ion in  this  cause.  It  is  the  judgment  of  this  court  that  the 
judgment  of  the  court  below  be  reversed,  and  the  cause  re- 
manded  to  the  district  court  of  the  third  judicial  district  for 
a  new  trial. 

Reversed  and  remanded. 
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HBNBY  BXTHB  v.  SANTIAGO  ABBEXT. 

Niw  Tbxaih  Kswlt  Diboot«bh>  EriDBiroB  AB  OBoirsD  lOB.— In  ovA«r  to 
obtain  ft  new  trial  on  ttie  ground  of  new^  dlaooyef«d  orldanoe,  a  party 
must  ihow  that  the  failure  to  produce  the  evidenoe  at  the  fonner 
trial  was  not  owing  to  a  want  of  due  dilJlgenoe  on  his  part*  and  that»  If 
prodooed,  it  would  probably  haye  ohanged  the  result. 

BTiDBirGB  ov  Xi»imTT  ov  Watoh.— The  testimony  of  witneaes  who  hava 
examined  and  written  down,  or  seen  others  write  down,  the  number  of  a 
watch,  is  evidenoe  of  a  more  satisfactory  character,  and  of  a  higher  grade 
as  to  its  Identity,  than  that  of  witnesaea  who  teatlty  merely  from  the 
general  appearanee  of  the  watch. 

IsiM— TflBTiMozfT  or  WATOHMAKB]i.^The  testfattODy  of  a  watehBBaker  who 
has  repaired  the  watch  and  can  identify  the  particular  repairs  made  by 
him«  is  especially  yaluable  in  such  a  case. 

PBiEozfDnBAirGB  ow  Etidbncb  ab  QBonvD  VOB  Nbw  TBZAXfe— ▲  HOW  trial 
win  be  granted  by  an  appellate  court,  where  the  evidenoe  greatly  pro- 
ponderatea  against  the  yerdlot,  and  It  appears  that  the  merits  of  the  case 
haTO  not  been  fully  and  fairly  tried,  and  that  justice  has  not  been  donOi 

Appbal  from  th^  district  court  of  th^  firat  Judicial  district 
for  Santa  Fe  county.    The  opinion  states  the  case. 

Ashurst  and  Sopkin8f  for  the  appellant 

Hugh  iV.  Bmithy  for  the  api>ellee. 

]^  Oonrt^  BBpooHUBy  J.: 

This  was  an  action  of  replevin,  by  Henry  Bnhe  against 
Santiago  Abren,  for  a  gold  watch  and  chain.  The  snit  was 
commenced  before  a  justice  of  the  peace  for  the  county  of 
Santa  Fe,  and  judgment  haying  gone  in  favor  of  the  defend- 
anty  the  plaintiff  appealed'  to  the  district  court  f <h*  the  first 
judicial  district,  and  the  case  was  tried  de  novo  before  Chief 
Justice  Deavenport  with  the  same  result.  The  plaintiff 
moved  the  court  to  set  aside  the  verdict  of  the  jury,  and 
grant  a  new  trial  on  the  grounds  that  new  testimony,  material 
on  his  behalf,  had  been  discovered  since  the  trial,  and  that 
the  verdict  was  contrary  to  the  law  and  the  evidence.  Mo- 
tion overruled. 

In  the  trial  of  this  cause,  the  plaintiff  proved  by  James 
E.  Sabine,  that  the  watch  in  question  was  brought  by  him 
from  St.  Louis  in  the  year  1862,  and  by  him  sold  to  D. 
Berry  in  the  same  year,  and  that  he  knew  the  watch  by  its 
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nnmber,  which  was  recorded  in  his  invoice  book.  He  also 
proved,  bj  Jvles  Jeanerttt,  tikat  a  maa  by  the  name  of 
Wood  afterwairda  paJd  tiiie  WBtxA  in  litigation  to  him,  as  agent 
for  Charles  Bpencer,  for  a  debt  which  be  owed  the  said 
Spencer;  that  he  knew  the  watch  well  by  its  genaral  appear- 
ance, as  also  from  the  fact  that  he  had  pat  awie  teeth  in 
one  of  the  cog-wheels  thereof,  which  he  offered  to  show  \^ 
taking  the  watch  apart,  and  that  the  same  watch  was  pet  op 
in  a  rafSe  at  the  Exchange  in  the  city  of  Banta  Fe^  aboot 
Christmas,  in  the  year  1852,  and  that  the  same  was  won  in 
the  raffle  by  the  plaintiff. 

He  also  proved,  by  Wendell  Debus,  that  he  knew  tte 
watch  in  question  then  shown  to  him;  that  he  had  seen  tiie 
plaintiff  wearing  it  for  some  length  of  time  after  he  had  won 
it  at  the  raffle;  that  a  short  time  after  the  plaintiff  won  it, 
he  tried  to  persuade  him  (the  plaintiff)  to  make  him  (the 
witness)  a  present  o(  it,  saying  that  he  might  get  drank 
some  time  or  other  and  lose  it,  or  some  one  would  steal  it 
from  him.  The  plaintiff  replied  that  he  would  take  down 
the  number  of  the  watch,  so  that  in  case  he  should  lose  it, 
he  could  recover  it  by  the  number.  The  plaintiff  took  from 
his  pocket  a  memorandum  book,  and  in  the  presence  of  him 
(the  witness)  put  down  the  number  of  the  watdi  by  the  side 
of  the  place  where  the  number  of  his  pistol  was  put  down, 
and  that  the  book  shown  him  at  the  time  of  the  trial  was 
the  book  in  which  the  number  of  the  watch  was  registered, 
and  that  the  number,  34,547,  was  the  same  as  put  down  in 
the  book,  and  also  the  number  on  the  watch. 

He  also  proved,  by  T.  Bunker,  that  he  knew  the  watch  in 
question,  and  he  had  seen  it  in  possession  of  the  plaint- 
iff for  some  time  after  the  raffle;  that  plaintiff  toc^  down 
the  number  of  the  watch  and  put  it  in  his  memorandom- 
book  in  his  presence,  and  that  the  book  shown  upon  the 
trial  was  the  same  book,  and  the  number  34,547,  as  there 
put  down,  was  the  same  as  that  of  the  watch  in  litigation. 

Other  witnesses  were  examined  on  behalf  of  the  plaintiff, 
the  design  of  whose  testimony  was  to  show  that  the  plaint- 
iff lost  a  watch  and  chain  some  time  in  the  year  18BS|  bat 
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their  tefithuiaBy  was  of  snch  a  character  as  to  entitle  it  to 
little,  if  any,  importance. 

Tbe  d^f  etedant  iotrodaced  as  a  witness  Jesus  Maria  Baca, 
who  testified  that  he  prarehased  the  watch  in  question  froBn 
an  American,  in  EI  Paso,  in  December,  1832;  that  he  had 
possession  of  the  watch  from  that  time  until  shortly  before 
the  commencement  of  this  suit,  when  he  gaye  the  watch  to 
defendant,  Abren,  having  won  another  and  finer  watch  in  a 
raffle,  afld  haying  promised  the  said  Abren  that  if  he  should 
win  it,  he  would  giye  him  the  one  he  then  wore,  which  was 
the  one  in  cimtroversy.  He  also  testified  that  Abren  was 
ndt  intereMed  with  him  in  the  raffle,  and  that  he  had  no 
interest  in  the  result  of  the  suit.  He  further  testified,  that 
on  one  occasion,  while  he  had  tiie  watch,  he  showed  it  to 
Ruhe,  the  plaintiff,  and  asked  him  what  it  was  worth,  and 
Buhe  did  not  make  any  claim  of  it  as  being  his. 

The  defendant  also  proved,  by  Luis  Alarid,  that  on  one 
odeaslon  he  was  present  when  Jesus  Maria  Baca  showed 
tiie  watch  in  question  to  Ruhe,  the  plaintiff,  and  Buhe  made 
no  claim  to  the  watch  as  being  his. 

Upon  this  testimony  the  case  went  to  the  jury,  and  they 
found  for  the  defendant,  whereupon  the  plaintiff  moved  for 
a  new  trial  on  tbe  grounds  of  newly  discovered  evidenoe 
and  the  verdict  being  contrary  to  the  law  and  the  evidence. 
The  plaintiff  in  support  of  his  motimi  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence,  made  an  affldetvit 
in  which  he  alleges,  that  since  the  trial  of  the  cause  he  has 
discovered  testimony  to  shotr  that  Jesus  Maria  Baca^  the 
prineit)al  witness  for  defendant  on  the  trial  of  said  cause, 
was  legally  int«*ested  in  the  result  of  the  case  tried;  tiiat 
he  believes  that  he  can  prove  by  C.  D.  Scofield,  Franeasco 
OrtlB,  ahd  Weinheim,  that  the  defendant  and  the  witness 
JesBS  Maria  Baca  were  equally  interested  in  the  two 
watches,  the  one  which  was  won  by  the  said  Baca  in  the 
raffle,  and  the  watch  sued  for.  The  plaintiff  then  produced 
8.  Weinheim  and  Francisco  Otis,  each  of  whom  made  affi- 
davit that  he  heard  the  defendant  Abren  say,  in  the  presence 
of  Jevns  Maria  Baca,  that  he  owned  an  interest  in  a  watch 
Whicli  had  been  won  by  said  Baca;-  that  he  and  told  Bhca 
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had  each  paid  five  dollars  for  a  chance  in  said  raffle;  ihat 
he  the  said  Abren  received  the  watch  sued  for  as  his  paH  of 
the  interest  in  the  watch  won  by  said  Baca,  and  that  Baca 
did  not  deny  the  statement  made  by  Abren. 

A  party,  in  order  to  obtain  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  must  show  that  the  testimony 
on  which  he  relies  has  been  discovered  since  the  trial  of 
the  cause;  that  his  failure  to  produce  the  same  on  the  former 
trial  was  not  owing  to  the  want  of  due  diligence;  tad  tliat 
the  newly  discovered  evidence  would  probably  have  pro- 
duced a  different  result  from  that  to  which  the  jury  eame. 
In  one  of  these  prerequisites  the  showing  of  the  plaintiff 
is  fatally  defective,  for  he  makes  no  attempt  to  show  tbat 
his  failure  to  produce  the  newly  discovered  evidence  on  the 
trial  of  the  cause,  was  not  owing  to  a  want  of  dne  dili- 
gence, and  the  court  therefore,  for  that  reason  alone,  in  pur- 
suance of  a  sound  and  well-established  rule  of  practice, 
would  have  been  free  from  etror  in  overruling  the  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidaice. 

The  rule  in  regard  to  granting  new  trials  in  cases  ai  a 
preponderance  of  evidence  against  the  verdict  is,  that  a 
mere  or  slight  preponderance  against  the  finding  of  the 
jury  will  not  be  sufficient  to  set  the  verdict  aside.  He 
weight  of  evidence  must  be  clearly  and  palpably  contrary  to 
the  verdict,  and  a  new  trial  will  only  be  granted  where  it  is 
manifest  to  a  reasonable  certainty  that  justice  has  not  been 
done. 

In  this  case  the  defendant  relied  principally  upon  the 
testimony  of  Jesus  Maria  Baca,  who  testified  that  he  pur- 
chased the  watch  in  litigation,  in  El  Paso^  in  December, 
1852,  about  two  years  before  the  commencement  of  this 
suit ;  that  he  had  possession  thereof  until  a  short  time  pre- 
vious to  the  institution  of  this  suit,  and  that  he  gave  the 
same  to  Abren,  the  defendant.  This  witness  does  not 
identify  the  watch  by  any  peculiar  or  special  marks,  signs, 
or  characteristics,  and  the  reasonable  presiimpti<Hi  is  that 
his  identification  was  influenced  solely  by  the  general  sp- 
pearance  thereof.  A  watch  is  an  article  which  is  very  diffi- 
cult of  identification  when  its  general  appearanoe  alone  is 
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relied  upon,  and  when  there  are  no  peculiar  marks  or  char- 
acteristics to  gnide  the  eye  and  control  the  mind  in  the  rec- 
ognition. So  nnmerous  are  the  watches  of  the  same  metal, 
the  same  mold,  the  same  workmanship,  the  same  movement, 
size,  and  general  exterior,  that  a  reliance  for  identification 
or  recognition  upon  the  contour  or  external  appearance  of 
snch  articles  must  be  regarded  as  very  uncertain  and  pre- 
carious. In  this  case  the  witness  might  have  felt  fully 
assured  that  the  watch  in  question  was  the  one  which  he  pur-  « 
chased,  which  he  wore  for  some  time  or  had  in  his  possesion 
for  about  two  years,  and  which  he  gave  to  Abren;  and  yet, 
as  he  seems  to  have  relied  upon  the  general  appearance  for 
his  recognition  thereof  after  it  had  passed  from  his  posseB- 
sion,  it  is  not  impossible,  or  even  improbable,  that  he 
might  have  been  mistaken  as  to  its  identity.  The  testi- 
mony of  the  witnesses  for  the«plaintiff  leaves  no  doubt  upon 
the  mind  of  a  majority  of  this  court,  that  he  was  in  error. 

Wendell  Debus  testifies  that  he  knew  the  watch  well,  and 
that  he  had  seen  the  plaintiff  wearing  it  for  some  length  of 
time;  that  the  plaintiff,  in  his  presence,  took  down  the  num- 
ber of  the  watch  in  a  memorandum  book ;  that  the  book 
shown  to  him  on  the  trial  was  the  one  in  which  the  number 
of  the  watch  was  registered;  that  the  number  34,547  was 
the  same  put  down  in  the  book,  and  also  the  number  on  the 
watch. 

The  testimony  of  T.  Bunker  was  identical  with  that  of 
Debus.  Both  of  these  witnesses  identify  the  watch  as  the 
one  belonging  to  the  plaintiff,  not  only  by  the  imperfect  and 
precarious  test  of  its  general  appearance,  but  also  by  a 
particular  mark  which  the  article  bore,  the  number  thereof, 
and  fhat  number  was  testified  to  in  such  manner  as  to  leave 
no  doubt  that  the  number  as  proved  was  correct,  for  the 
witnesses  had  both  seen  the  plaintiff  write  it  down  in  a 
memorandum  book  and  had  compared  the  number  there 
written  down  with  the  number  which  the  watch  bore. 

But  the  most  important  testimony  adduced  in  the  trial  on 
behalf  of  the  plaintiff  was  that  of  Jules  Jeanerett.  That 
witness  testified  that  he  knew  the  watch  well  by  its  general 
appearance,  and  from  the  fact  that  he  had  put  some  teeth 
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iato  one  of  the  cog- wheels,  9a4  the  Bame  watch  was  pot  vp 
in  a  rafiSe  and  won  by  Henry  Buhe  at  the  Exchange  in  the 
city  of  Santa  Fe  i^  the  yem*  1862.  Such  was  the  testimonj 
of  a  witness,  whose  business  seems  to  have  been  that  of  a 
watchmaker  or  repairer,  going  to  identify  the  watch  as  the 
one  belopging  to  the  plaintiff,  not  only  by  its  general  ap- 
pearance, but  also  by  some  teeth  which  he  had  pat  into  one 
of  the  cog-wheels,  and  which  h^  proposed  to  show  by  taking 
it  apart  in  the  presence  of  the  jury.  The  te^t  of  identit; 
which  this  witness  proposed,  and  which  9^emei  to  have  been 
declined  always  by  the  defendant,  was  one  of  the  best 
modes  of  identification  that  could  have  been  adopted,  for  a 
repair  such  as  the  witness  testified  to  having  done  <»  a 
delicate  portion  of  the^  machinery  of  the  watch  would  be 
recognized  by  the  acti^au  by  whom  it  was  dime,  with  a 
degree  of  confidence  and  certainty  which  could  not  be  at- 
tained in  a  recognitiop  from  mere  general  appearance.  It 
was  a  specific  and  striking  mark  of  identity,  and  ahonld 
have  far  outweighed  with  the  jury  an  identification  by  the 
familiarity  which  the  eye  had  acquired  from  lo<^ng  at  the 
watch,  without  any  specific  mark  to  fix  the  identity. 

The  witnesses  for  the  defendant,  Jeaaq  Maria  Baca  and 
Luis  Alarid,  testified  that  the  watch  in  question  was  ahowo 
by  Bacm  to  the  plaintiff,  and  that  the  plaintiff  made  no 
claim  of  it  as  being  his  property.  This  testimony  aervei 
no  purpose  but  to  confirm  the  proposition  herein  laid  down, 
that  the  general  appearance  of  the  watch  is  but  a  precariooi 
and  unreliable  medium  of  recognition  or  identification. 
The  witness  does  not  testify  that  the  plaintiff  mad«  im  ex* 
amination  of  the  watch  when  it  was  shown  to  him.  It  does 
not  appear  that  he  looked  at  the  number  of  the  watch.  It 
is  to  be  presumed  that  the  witnesses,  testifying  without  any 
apparent  reluctance,  would  have  stated  that  the  plaintiff 
gave  the  watch  a  careful  examination  when  it  wan  shown 
to  him,  if  such  had  been  the  case,  and  that  the  defendant 
would  have  obtained  such  testimony  from  his  witnesses,  if 
they  could  have  testified  to  that  effect.  The  failure  of  the 
plaintiff  to  recognize  the  watch  as  his  property,  by  its  gen* 
eral  appearance,  seems  to  us  but  reasonable,  and  favors 
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tbe  rule  whicli  we  have  applied  to  the  teatinioiiy  oi  Baca, 

OBd  by  which  we  discern  tbe  uncertainty  and  infirmity  of  I 

his  enddence  in  tbe  identification  ol  the  watch.  j 

In  illuBtration  ol  the  view  we  have  taken  of  the  uncer- 
tainty and  precariousneBB  of  the  identification  of  a  watch 
b;  its  general  appearance,  without  a  resort  to  special  markB 
or  Bigna»  the  plaintiff  failed  to  recognize  the  watch  as  be- 
Longing  to  him  by  ita  superficial  general  appearance.    But 
when  he  came  to  ascertain  the  number,  that  designation) 
together  with  its  general  appearance,  enabled  him  to  iden- 
tify and  claim  it  as  his  property.    If  Baca  had  stated  in 
his  testimony  that  he  retained  the  watch  in  his  possession 
from  the  time  at  which  he  alleges  haying  purchased  the 
same,  up  to  the  period  at  which  he  testified,  then  his  testi- 
mony would  have  been  of  a  very  different  character,  and 
would  have  borne  more  strongly  upon  the  iBsne;  for  then 
the   jury,   without  an   impeachment  of  his   veracity   in  . 
the  face  of  the   testimony  adduced  on   the  adverse  side, 
would  have  been  brought  irresistibly  to  the  conclusion,  that 
the  watch  in  question  was  not  the  property  of  the  plaintiff. 
But  BBch  was  not  the  certain  character  of  Baca's  testimony. 
He  testifies  that  the  watch  was  in  his  possession  for  a  con- 
sideisable  length  of  time,  that  it  passed  from  him  to  the  de^ 
fendant,  and  when  he  aaw  it  on  the  trial  he  testified  that  it 
was  tkt  same  watch  that  he  purchased  and  gave  to  the  de- 
fendant.   His  testimony,  therefore,  becomes  that  of  iden- 
tity, and  is  liable  to  be  refuted  by  stronger  testimony, 
golBi;  to  prove  the  identity  of  the  watch  as  the  one  which 
belcuirged  to  the  plaintiff,  and  not  the  one  which  h^  gave  t^ 
the  defendant 

We  are  well  aware  that  it  is  the  peculiar  province  of  the 
jary  in  case  of  a  conflict  of  evidence  of  an  equal  grade  and 
dignity  to  we^h  the  evidence  and  find  the  truth  of  the  con- 
tested fact.  But  the  testimony  of  any  one  of  the  three  wit- 
oeMes  who  testifies  to  the  identity  of  the  watch  as  the  one 
whieh  belonged  to  the  plaintiff  must  be  regarded  as  of  a 
liiirb^r  grade  than  that  of  Baca,  inasmoch  as  they  testified 
by  eertai^  marks  which  the  watch  bore  in  addition  to  it» 
general  appearance,  while  he  mentions  no  characteristics 
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and  assigns  no  specific  reasons  for  his  identiflcation.  The 
testiuionT  of  Jeancrctt^  by  virtue  of  his  occupation  and  tbe 
facts,  IS  eminently  of  a  higher  grade  than  that  of  Baca.  He 
appeared  bef(»*e  the  jury  as  an  artisan  whoee  basin€flB  was 
to  worlw  upon  matches,  and  as  such  testified  that  he  had 
done  certain  repairs  to  the  movement  of  the  watch,  bj 
which  he  recognized  it  as  one  which  belonged  to  the  plaint- 
iff, and  which  he  had  seen  at  the  raffle.  His  testimony,  to> 
gether  with  that  of  Debus  and  Bunker,  shows  such  a  pre- 
ponderance against  the  verdict  as  to  convince  us  that  the 
merits  of  the  case  were  not  fully  and  fairly  tried  in  the 
court  below. 

This  court  will  not  disturb  a  verdict  upon  a  refusal  to 
grant  a  new  trial  where  the  evidence  slightly  preponderates 
against  the  verdict,  or  where  there  is  such  a  conflict  or 
counterpoise  as  merely  to  raise  a  doubt  whether  justice  haa 
been  done.  But  it  is  a  sound  rule,  and  recognized  by  the 
best  authorities,  that  a  new  trial  will  be  granted  where  tilie 
weight  of  evidence  is  clearly  in  favor  of  the  applicant,  and 
it  appears  that  justice  has  not  been  done,  to  induce  the 
granting  of  new  trial  by  an  api)ellate  court.  There  should 
be  strong  probable  grounds  to  believe  that  the  merits  of 
the  case  were  not  fully  and  fairly  tried  and  that  injustice 
has  been  done.  Such  seems  to  have  been  the  principle 
maintained  by  the  general  current  of  authorities  upon  this 
subject,  and  the  testimony  in  this  case,  as  it  appears  upon 
the  records,  brings  this  cause  clearly  within  the  scope  of 
that  principle.  We  are  of  the  opinion  that  the  court  below 
erred  in  refusing  a  new  trial,  and  therefore  reverse  its  judg* 
ment  and  recommend  the  cause  to  be  tried  again. 

Ordered : 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  district  court  for  the  county  of  Santa  Pe  in 
the  first  judicial  district,  and  was  argued  by  counsd.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
that  the  judgment  of  the  said  district  court  be  reversed, 
and  that  thiji  cause  be,  and  the  same  is  hereby  remanded  to 
the  district  courts  with  directions  to  award  a  venire  fsbciat  d$ 
novo. 
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MAEOELLDTA   BUSTAMBl^TO  v.    JUANA   AKALLA. 

Habmab  Cobpub  fob  Child,  What  Considered  ON.-On  habeas  corput 
brought  for  the  purpose  of  transferring  a  minor  ohlld  from  one  oustody 
to  another,  the  welfare  of  the  child  is  considered,  as  well  as  the  rights 
of  the  respeotiTe  parties  to  its  custody. 

BsBTANT's  Got  ot  her  Child  to  her  Master.— A  gift,  in  consideration  of 
the  release  of  a  debt,  made  in  1847,  by  a  servant  to  her  master  of  her 
Illegitimate  child,  of  which  he  was  the  father,  that  he  might  maintain 
and  educate  such  child  **as  a  legitimate  father,'*  gave  him  no  right  to 
treat  the  child  as  a  peon. 

lft)THBB*8  UNBirNSBS  TOB  CusTODT  GW  Chuj)  IifMATEBiAL,  Whbh.— Where  a 
mother  sues  out  a  writ  of  habtas  corptu  to  obtain  the  custody  of  her  minor 
chll<l,  illegally  held  as  a  peon  or  servant  by  a  stranger,  the  rejection  of 
evidence  of  the  plalntUTs  unfitness  to  have  the  custody  of  such  child  is 
not  error  as  against  the  defendant,  such  evidence  not  being  material  to 
the  issue  between  the  parties. 

WnxiXHomas  ot  Child  to  Bexain  ih  Sertigb.— The  testimony  of  the 
child  in  such  a  case,  that  she  is  willing  to  remain  in  the  defendants 
service,  is  not  satisfactory  evidence. 

lL.ZjBaiTUCATB     CHILD,    MOTHER'S     RIGHT     TO     CUSTODY     OT.— The    mOthCr    Of 

an  Illegitimate  ohM  is  its  natural  guardian,   and  entitled  to  Its  custody 
until  deprived  of  that  right  by  the  appointment  of  a  lawful  guardian. 

Appeal  from  the  first  judicial  district.  The  opinion  states 
the  case. 

Jl£.  Aahnrdf  for  the  appellant. 
T.  2>.  WheaUm,  for  the  appellee. 

By  Court,  Deavenpobt,  0.  J.: 

Jiiana  Analla  sued  out  a  writ  of  habeas  corpus  against 
Marcellina  Bustamento,  before  Chief  Justice  Deavenport, 
and  district  judge  of  the  first  judicial  district.  Petitioner 
for  tlie  writ  alleged  that  she  was  the  mother  and  natural 
^u&rdian  of  Catalina  Bustamento,  a  minor,  under  the  age 
of  t'wenty-one  years;  that  as  such  mother  and  guardian  she 
^^as  entitled  to  the  assistance  and  services  of  said  child, 
and  that  said  Catalina  Bustamento  was  illegally  detained 
from  her  by  Marcellina  Bustamento  in  her  house  in  the 
city  of  Santa  Pe,  under  a  pretended  claim  of  holding  her 
as  WL  peon  or  a  servant.  The  above  allegations  were  set 
forth  IB  a  petition  for  the  writ,  subscribed  and  sworn  to  in 
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accordance  with  the  provisioiiB  of  our  Btatnte.    On  the  re- 
turn of  the  writ  on  the  day:  fixed  for  its  return^  Ul  fte  jor- 
ties  appeared,  and  the  body  of  Catalina  Bustamentp  was 
produced,  in  pursuance  to  the  requirements  of  said  writ 
Marcellina  Bustamento  filed  the  following  return  to  nid 
writ  alleging  that  Catalina  Bustamento  was  not  illegally 
detained  by  her,  but  of  her  own  free  will  and  accord  re- 
mained with  her,  having  been  raised  since  she  was  a  Bmall 
girl  until  her  present  age  by  her  in  her  house.    She  further 
averred  that  said  Catalina  was  the  child  of  one  GariMO  Bu- 
tamento  and  Juana  Analla,  and  that  after  her  birth  tbe  said 
I)etitioner  parted  with  and  surrendered  the  care  and  custody 
of  the  said  child  to  Carpio  Bustamento,  as  would  num 
fully  appear  by  reference  to  document  marked  Exhibit  A, 
thereby  made  a  part  of  her  return.    And  she  further 
averred,  that  said  Carpio  Bustamento,  the  father  of  Oata 
lina,  gave  the  child  to  her;  and  that  with  the  cons^t  and 
at  the  request  of  the  said  Carpio  Bustamento,  she  kept  and 
detained  the  said  child;  and  she  further  averred  that  Joana 
Analla  was  a  woman  of  immoral  habits  and  conduct,  and 
unfit  to  have  the  care  and  custody  of  the  said  Catalioa. 
After  hearing  the  testimony  in  the  case,  the  district  judge 
decreed  that  said  Catalina  Bustamento  be  discharged  out  of 
the  custody  of  the  said  Marcellina  Bustamento,  and  deliT- 
ered  to  the  said  Juana  Analla,  from  whl(^  decree  Marcel- 
lina prayed  an  appeal  to  this  court,  which  was  allowed. 

As  this  case  was  tried  by  me  in  the  court  below,  I  hate 
felt  a  deep  anxiety  and  much  interest  in  arriving  at  just 
legal  conclusions  in  the  investigation  of  the  principles 
which  should  conduct  the  mind  to  a  correct  opinion.  Prob- 
ably there  is  no  class  of  cases  which  exercise  the  jadlcial 
mind  more  feelingly  than  that  where  parents  come  before  a 
judge,  demanding  restoration  of  their  children  to  them 
upon  writs  of  habeas  carpus.  It  carries  with  it  the  foroe  of 
nature's  appeal  to  the  heart,  seconded  by  all  the  inflneDtes 
which  the  relation  of  parent  and  child  so  naturally  auggwts. 
This  is  a  peculiar  case,  as  will  appear  from  the  allegations 
in  tlie  mother's  petition,  the  return  made  by  dtfeodaat  to 
the  writ,  and  the  evidence  in  the  case;    Ibe  mothef  afleftf 
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that  hep  child  (which  the  proof  shows  was  illegitimate)  is 
illegally  detained  by  defendant  under  a  pretended  claim 
that  she  holds  her  as  a  peon  or  a  servant.  The  first  part  of 
defendant's  return  denies  that  the  child  is  unlawfully  de- 
tained, but  avers  that  she  voluntarily  remains  with  her,  and 
then  she  immediately  avers  that  she  keeps  and  detains  her 
by  virtue  of  document  A,  and  the  gift  by  Carpio  Bustar 
mento  to  her,  and  that  such  keeping  and  detention  of  the 
said  child  is  with  the  consent  and  at  the  request  of  the 
child's  father,  said  Carpio  Bustamento,  It  must  be  kept  in 
view  that  the  defendant,  in  no  part  of  her  return,  denies 
the  allegation  in  the  plaintiff's  petition,  that  ahe  detains 
the  child  under  a  pretended  claim  of  a  peon  or  servant. 
She  does  not  put  in  issue  the  plaintiff's  allegation  touching 
the  capacity  or  condition  in  which  she  detained  the  child, 
whether  as  a  peon  or  servant,  or  a  free  person  not  subjected 
to  the  condition  of  service.  She  evades  showing  the  judge, 
either  by  any  allegation  in  her  return  or  by  proof,  in  what 
capacity  she  held  her — whether  as  a  free  person,  or  one 
bound  to  do  service  as  a  peon  or  a  servant.  She  bases  her 
right  to  the  detention  of  the  child  upon  document  A  and 
Carpio  Bustamento's  gift. 

The  failure  on  the  part  of  the  defendant  to  respond  bm  to 
the  manner  in  which  she  was  alleged  by  plaintiff's  sworn 
petition,  to  hold  her  child  as  a  peon,  is  a  circumstance  which 
very  likely  had  much  weight  in  the  exercise  of  the  discre- 
tion of  the  judge  who  tried  this  case  below.  It  will  be 
found  in  reviewing  the  authorities  that  in  cases  of  this  kind* 
the  welfare  of  the  children  is  regarded  as  well  as  the  right 
of  the  parties  contesting  their  claim  to  their  care  and 
custody.  There  is  not  the  slip:htest  doubt,  that  when  a 
contest  is  had  concerning  the  rights  of  parties  to  minors, 
the  courts  have  examined  into  the  fitness  of  the  parties 
to  take  charge  of  them,  and  in  very  many  cases  they  have 
been  given  to  the  party  who  had  not  the  higher  l^al  right. 
But  in  all  those  cases  it  will  be  found  that  there  were  strong 
controlling  circumstances  which  overrode  the  legal  right. 
It  is  assigned  as  error  in  this  case  that  the  district  judge 
erred  by  sustaining  a  motion  to  reject  testimony  offered  to 
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prove  plaintiff's  unfitness  to  take  the  care  and  custody  of 
ber  child.  It  is  not  contended  by  this  court  that  such  testi- 
mony is  not  competent  in  most  cases  of  this  kind,  but  tlie 
question  to  be  settled  was  ^n  error  in  this  piprticular  case. 
This  case  stands  upon  a  different  footing  from  those  usually 
met  with  in  the  books.  The  mother  in  this  caae  seeks  to 
rescue  her  child  from  the  defendant,  who,  ^he  alleges,  holds 
ber  child  as  a  peon  or  a  servant  under  some  pretended  claisL 
Her  aim  is  not  alone  to  gain  possession  of  her  child,  bat 
also  to  emancipate  it  from  servitude. 

The  defendant  insists  upqn  her  right  to  detain  the  child, 
without  saying  whether  free  or  bound  to  do  service.  It  is 
known  that  what  is  commonly  called  the  system  of  peonage 
exists  in  this  country.  If  the  sworn  allegation  of  the  mother 
that  her  child  waA  held  and  detained  from  her  as  a  peou  or 
servant  by  defendant  under  some  pretended  claim  was  true, 
(and  said  allegation  is  not  denied  by  defendant  as  to  the 
character  in  w|iich  she  was  held),  what  had  the  fitness  or 
unfitness  of  Juana  Analla  to  take  charge  of  the  child  to  do 
with  the  real  matter  in  issue?  The  real  charge  is  that  de- 
fendant restrained  her  child  of  her  liberty  aa  a  peou.  De- 
fendant responds  by  alleging  that  she  has  a  right  to  d^etain 
her  by  virtue  of  the  judicial  decree  of  Manuel  Axmijo,  justice 
of  the  peace,  marked  A,  and  the  gift  of  Carpio  Bustamento, 
her  father,  but  does  not  allege  whether  she  claims  her  as  a 
peon  or  not.  Document  A  is  in  the  words  and  figures  fol- 
iQwing : 

"In  the  county  of  Bernalillo,  on  the  twenty-sixth  of  Feb- 
ruary, 1847,  appeared  before  me,  Manuel  Armijo,  justice 
of  the  peace,  Don  Carpio  Bustamento,  and  his  servant, 
Juana  Analla,  both  resident  of  said  county,  and  stated  that 
in  consideration  of  their  wish  to  legalize  their  accounts 
thpy  would  enter  into  a  trial  (jiusgado),  and  I,  the  present 
judge,  adjusted  the  account  and  found  that  she  was  owing 
one-hundred  and  forty-four  dollars  at  the  rate  of  bits,  and 
by  an  agreement  which  they  had  of  a  Uses.  Instigated  by 
the  mother  of  Analla,  Carpio  Bustamento  pardoned  her  for 
the  amount  of  forty-four  dollars,  and  from  that  date  she  wily 
QW^s  one  hundred  dollars,  and  on  consideration  that  from 
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the  earlieBt  infancy  of  Catalina  and  George  tbey  have  been 
raised  in  the  bouse  of  the  master^  from  this  date  the  mother 
giyes  them  to  Bustamento,  that  he  may  miaintain  and  edu- 
cate them  as  a  legitimate  father  who  will  be  rce^onsible  be- 
fore Ood  and  man;  and  as  the  mother  has  summoned  him, 
a^tating  impertinent  demands,  from  this  time  forward  she 
is  to  make  no  further  complaint,  nor  have  any  hearing  in 
any  future  trial.  All  of  which  I  noted  down^  and  Analla 
swore  to  it,  and  I,  the  judge,  fixed  my  judicial  decree  this 
twenty-sixth  February,  1847. 

^'Majtuel  Abmlto,  Alcalde." 

It  is  under  the  above  document,  and  the  gift  of  the  mas 
ter  of  Analla  and  the  putative  father  of  the  illegitimate 
child,  that  defendant  leases  her  right  to  detain  this  child 
from  the  servant-mother  Analla.    From  the  document  it  is 
apj^arent  that  in  consideratiion  that  the  master  would  release 
his  servant  of  the  sum  of  forty-four  dollars,  and  in  omsid- 
eration  that  her  two  childretai  had  been  raised  in  his  house, 
the  two  children  having  been  forgotten  by  himself,  Analla 
is  induced  to  give  these  two  children  to  him  to  be  main- 
tained and  educated,  as  their  legitimate  father,  and  to 
stand  responsible  for  them  before  Qod  and  man ;  and  Analla 
the  fic^rvant,  is  further  bound  never  to  bring  against  him 
any   demands.    Give  this    document  whatever  constmc- 
tion  it  may  beair,  it  does  not  give  tiie  children  to  Buii- 
tamento  as  peons  or  servantfa.    He  was  to  maintain  and 
edttcatc  them  as  their  legitimate  father.    The  poor,  crui^M 
servant-miother,  indebted  to  the  putative  ^Either,  exhibit)9 
hel*  ihaternal  affection  to  them  by  requiring  that  he  shonlfl 
cmne  under  the  obligation  to  maintain  and  educate  them 
as  their  legitimate  father.    Kie  afterwards  finds  one  6f  her 
chihlren,  thus  delivered  up  to  their  putative  father,  in  the 
posaessicm  of  a  stranger,  held  under  a  pretended  claim  as  a 
peon  or  servant.    Can  any  one  say  that  the  poor  mother 
cmi  not  again  recover  the  possession  of  such  child,  and  re- 
lieve it  from  its  servile  condition?    The  defendant  nowhere 
denies  that  she  detains  the  child  as  a  peon  or  servant    She 
iBtroduces  no  testimony  to  negative  this  allegation  in  the 
petition  of  the  mother.    The  object  of  the  writ  in  this  cas^ 
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was  not  only  to  regain  possession  of  the  child,  bnt  to  dis- 
charge it  out  of  its  alleged  condition  of  servitude. 

The  judge  below  had  a  discretion  to  exercise  in  the  trial 
of  this  cause,  in  admitting  testimony  touching  the  fitness  or 
unfitness  of  the  mother  to  take  care  of  the  child,  according 
to  the  peculiarities  of  the  case.    His  first  object  wsb  to  dis- 
charge the  child  out  of  the  serrile  custody  of  the  defendant, 
and  it  did  not  lie  in  the  month  of  the  defendant  to  intro- 
duce testimony  against  the  mother's  fitness  to  be  guardian 
of  her  own  child,  until  she  had  shown,  either  by  a  denial  in 
her  return,  or  by  proof,  that  she  detained  the  child  in  the 
servile  condition  alleged.    This  was  a  contest  between  tbe 
plaintifF  and  the  defendant,  as  to  their  legal  rights  to  this 
child.    The  plaintifF  charges  that  her  child  is  held  by  de- 
fendant as  a  peon  or  servant  under  some  pretended  daim. 
The  defendant  returns  by  setting  up  her  claim  under  docu- 
ment A  and  gift.    That  is  the  issue.    It  is  whether  the 
mother  has  a  right  to  her  child,  or  the  defendant  has  a  right 
to  hold  the  child  as  a  peon  or  servant  under  document  A 
and  gift.     The  testimony  which  defendant  complains  tbat  Ae 
judge  ruled  out  was  as  to  the  fitness  of  the  plaintiff  to  have 
the  care  and  custody  of  the  child.    Was  this  any  injoiy  to 
the  defendant?    Can  she  be  heard  to  complain  of  it  in  this 
court?    Suppose  this  testimony  to  have  been  introduced, 
would  it  have  changed  the  decree  so  far  as  she  is  concerned? 
Would  it  have  strengthened  her  claim  to  the  child?    Would 
it  have  given  the  child  to  her  if  found  to  be  true?    Not  at 
all.    Then,  if  it  follows,  that  from  the  evidence  in  the  case 
the  decree  as  against  appellant  would  have  followed  tiiat 
said  child  should  be  discharged  out  of  her  possession  as  not 
entitled  to  it,  what  right  has  she  to  complain  that  the  conrt 
did  not  go  into  a  collateral  issue  as  to  whose  custody  the 
child  should  go  into?    We  hold  that,  so  far  as  defendant  is 
concerned,  this  species  of  testimony  is  only  allowed  to  aid 
the  judge  as  chancellor  to  make  a  proper  disposition  <rf  the 
child.    It  is  also  allowed  in  cases  where  disputes  betweei 
the  father  and  mother  arise  as  to  tiie  custody  of  thdr  chil- 
dren, and  this  kind  •f  testimony  is  introduced  for  the  ben- 
efit of  the  children,  so  as  to  aid  the  chancellor  in  making 
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the  best  proyision  for  them.    If  there  was  any  error,  it  was 
only  error  as  against  the  eliild,  and  not  against  appellant. 

Another  error  assigned  is,  that  the  judge  ^red  in  not 
allowing  the  child  to  answer  whether  she  is  willing  and 
anxions  to  remain  with  the  defendant.    From  the  peculiar 
nature  of  the  allegation  of  the  mother  that  her  child  was 
held  as  a  seryant,  and  not  denied  by  the  defendant,  the 
jndge  refused  to  allow  such  testimony.    Such  testimony 
can  not  be  deemed  satisfactory  when  a  child  is  a  servant 
under  the  control  of  the  mistress  or  master.    The  proof 
shows  that  Analla  was  the  mother  of  the  child  in  question, 
and  that  she  was  illegitimate.    It  is  laid  down  that  the 
mother  is  the  natural  guardian  of  her  illegitimate  children, 
and  she  is  bound  to  maintain  them:     Wright  v.  Wright,  2 
Mass.  109.    In  this  case  the  principle  is  established,  that 
the  mother  of  a  bastard  child  is  entitled  to  the  custody  of 
it,  and  should  hold  as  against  a  putative  father,  after  a  mar- 
riage and  divorce  had:  Id. 

The  general  principle  applicable  to  cases  of  this  kind  is 

laid  down  by  Lord  Mansfield,  in  Bex  v.  DdavcH  aiut  others,  d 

Burr.  1436,  that  in  cases  of  habeas  corpus  directed  to  private 

persons  to  bring  up  infants,  the  court  is  bound  ex  debito 

justUiw  to  set  the  infant  free  from  improper  restraint    They 

are  not  bound  to  deliver  the  infant  over  to  any  particular 

person.    This  must  be  left  to  their  discretion  according  to 

the  circumstances  that  shall  appear  before  them:  8  Johns. 

328.    It  is  to  the  benefit  and  welfare  of  the  infant  to  which 

the  attention  of  the  court  ought  principally  to  be  directed. 

If,  then,  the  judge  below,  in  the  exercise  of  his  discretion 

as  to  the  welfare  and  benefit  of  the  child,  Catalina,  did  not 

deem  such  testimony  as  is  insisted  upon  in  this  case  ought 

to  have  been  heard,  necessary  or  pertinent  to  the  issue 

before  him  as  to  whether  the  child  was  rightfully  held  as  a 

peon  by  defendant  or  not,  can  it  be  made  error  here?    The 

decree  discharged  the  child  out  of  the  custody  of  the  de- 

fendajit,  and  delivered  it  over  to  its  mother.    That  the 

mother  had-  been  a  woman  of  immorality  is  proved  by  the 

very  fact  of  her  having  illegitimate  offspring.    The  illegiti' 

mate  birth  of  the  very  child  in  controversy  was  evidence  of 
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tbe  fact.  But  she  was  the  mother,  and  the  law  gave  to  her 
the  etistody  of  it.  If  she  is  unfit  to  have  its  custody,  fte 
law  provides  that  the  probate  courts  of  this  territory  can 
appoint  a  guardian  for  the  child.  The  door  is  open  to  har^? 
full  justice  done  in  the  premises,  and  if  the  district  judge 
did  not  assulne  upon  himself  to  appoint  a  guardian  for  tbis 
child,  othe^  than  the  mother,  what  right  has  tiie  defendant 
to  cotoplain  unless  she  believes  this  testimonj,  if  given, 
would  have  ^iven  her  the  child?  If  there  is  any  error,  it  b 
not  error  against  appellant  Let  the  decree  below  be 
affirmed,  with  costs. 
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By  Court,  Benedict,  0,  J. : 

The  county  appeared  by  counsel  in  the  district  court,  and 
filed  a  general  demurrer  to  the  plaintiff's  petition.   'Ras 
demurrer  the  court  sustained,  and  rendered  judgment  in 
the  defendant's  favor,  and  the  defendant  then  appealed. 
This  judgment  is  assigned  for  error.    The  plaintiff  did  not 
apply  for  leave  to  amend  his  cause  of  action.    We  are  war- 
ranted in  the  belief  that  the  court  disposed  of  the  case 
upon  one  point  alone,  made  by  defendant's  counsel,  against 
the  petition.    This  fact,  which  seems  to  be  well  known  bj 
those  most  familiar  with  the  history  of  the  case,  seems  to 
explain  why  the  plaintiff  omitted  to  obtain  leave  to  amend 
his  petition.   The  point  which  we  allude  to  is  contained  in  the 
proposition,  that  a  county  in  this  terriotry  is  not  liable  to 
be  sued.    The  court  below  holding  this  position  to  be  cor- 
rect in  law,  applied  the  demurrer  to  that  point  solely,  and 
did  not  think  it  necessary  to  scrutinize  the  petition  farther, 
and  it  is  fair  to  presume,  that  the  plaintiff's  counsel  had  no 
mistrust  that  any  other  legal  insufficiency  worked  in  the 
declaration. 

We  proceed  first  to  examine  the  liability  of  the  county  to 
be  sued.  At  common  law  no  county  could  be  sued,  yet  the 
American  reports  are  abundant  with  cases  in  which  counties 
have  been  parties,  both  plaintiffs  and  defendants.  It  must 
be  conceded,  that  upon  known  legal  principles,  no  county 
can  sue  or  be  sued,  unless  such  proceeding  shall  be  author- 
ized by  the  legislative  authority  within  the  state  or  tttritory. 
Has  it  been  authorized  in  New  Mexico?  If  not,  no  suit 
was  sustainable  against  the  county  of  San  Miguel  Onr 
Revised  Statutes,  on  page  188,  provide  that  the  word  per 
son  may  be  extended  to  bodies  politic  and  corporate  Is 
a  county  such  a  body,  and  for  the  purposes  of  suing  or  be- 
ing sued  to  be  regarded  aa  a  person?  The  political  or  pob- 
lie  organizations  denominated  counties  are  peculiar  to  the 
English  government,  and  to  the  states  and  territories  of  the 
union.  They  have  prominent  importance  where  the  prin- 
ciples of  freedom  have  decided  and  distributed  the  powers 
of  government,  and  invested  the  inhabitants  of  prescribed 
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districts  of  country,  with  certain  powers,  to  be  exercised 
by  fixed  rales,  and  through  a  defined  and  responsible  or- 
ganization. 

The  legislature  has  created  counties  in  New  Mexico.    San 
Mignel  is  one.    We  must  consult  authorities  emanating 
where  counties  and  thdr  properties  are  well  known,  to 
aid  us  in  defining  their  character  and  liabilities  in  this 
territory.    All  the  authorities  we  have  been  able  to  con- 
sult define  a  county  as  a  qtuuti  corporation.    In  7  Mass. 
186  ^Riddle  v.  Proprietors^  5  Am.  Dec  35],  the  court  say: 
''We   distinguish   between   proper   aggregate   corporations 
and  the  inhabitants  of  any  district,   who  are  by  statute 
invested  with  particular  powers  without  tiieir  consent. 
These  are  in  tiie  books  called  quari  corporations.    Of  this 
description  are  counties  and  hundreds  in  ETngland,  and 
counties,  towns^  etc.,  in  this  state."    In  6  Cal.  255,  the 
oourt  says:  ^'Oounties  are  quasi  corporations."     Angell  and 
Ames,  in  their  work  on  corporations,  say,  page  19:    ^^Both 
towns  and  their  political  divisions,  as  counties,  hundreds, 
etc.,  which  are  established  witiiout  an  express  charter  of 
incorpoTation,  are  denominated  quasi  corporations."     CMef 
Justice  Pariser  speaks  of  the  like,  although  '^recognised  by 
various  statutes  and  by  immemorial  usage  as  persons  or 
aggregate  corporations,  with  precise  duties  which  may  be 
enforced,  and  privileges  which  may  be  maintained  by  suits 
at  law,  yet  are  deficient  in  many  of  the  powers  incident  to 
the  general  character  of  corporations,  they  may  be  consid- 
ered as  quari  corporations,  with  limited  powers  co-extensive 
with  duties  imposed  upon  them  by  statute  or  usage." 

These  authorities,  without  incumbering  this  opinion  with 
others,  we  think  demonstrate  the  fact,  that  counties  are 
(corporations,  though  limited  in  character,  yet  having 
powers  sufficient  to  discharge  the  duties  imposed  upon 
them.  Chief  Justice  Parker  speaks  of  them  as  i>ersons, 
even  by  immemorial  usage,  as  to  the  objects  of  their  crea- 
tion,  and  capable  of  being  parties  in  suits  at  law.  Applying 
these  aids  in  the  interpretation  of  the  statutes  extending  the 
word  "person"  to  bodies  politic  afid  corporate,  and  we  can 
not  avoid  the  conclusion,  that  a  county  is  fairly  included  as 
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a  body  politic  aud  corporate^  to  which  the  word  "penon*^ 
ia  extendady  aad  is  liable  to  be  a  partj  iB  Boiti  at  law,  ai 
Boing  and  being  sued. 

We  are  not  withoat  positiye  enactmentg  which  flaBtain 
thia  eonatrnctioa.    On  page  94,  Bey.  Stat,  is  a  chapter 
concemiag  the  attorney-genial  and  circuit  attoroeyft.  It 
is  there  provided,  that  the  circuit  attorney  shall  reflide  in 
his  circuit,  shall  conuneace  and  prosecute  all  dvil  and  crim- 
inal actions  in  which  the  territory,  or  a^y  county  in  his 
cirouiti  may  be  conoemed,  aad  def^id  all  aults  wbidi 
may  be  brought  againcrt  the  territory,  or  any  county  in  Us 
circuit    Here  there  is  a  clear  and  anequivocal  recognitioii 
by  tihe  kgislature  tduyb  a  county  may  bot^  sue  andbe  soad,  and 
an  attorney  is  supplied  by  law  to  teing  and  defend  her  snitBi 
Page  26d|  in  relation  to  bonds  given  by  disorderly  perMss, 
declares  that  a  lien  forfeited,  an  action  may  be  brought  in 
the  name  of  the  county  bef  ora  any  court  of  record. 

Again,  on  the  twelfth  of  February,  18S6,  Ber.  Stat  SIO, 
tdie  legislature  enacted:  ^^hat  all  real  estate  of  the  territory 
of  New  Mexico,  and  of  any  county  of  aaid  tenitoiy,  is  by 
this  act  exempt  from  eKeeution,  and,  therefore^  no  court  of 
this  territory  shall  issue  execution  against  said  property.** 
Now  the  reasons  why  this  act  was  passed  are  well  known 
in  the  history  of  that  time.  A  Judgment  had  been  rendered 
in  the  district  court  against  the  county  of  Santa  Fe  in  faror 
of  J.  9i  Watts.  Although  there  was  no  order  for  ^ecntion 
made  by  the  court,  ]^t  an  execution  was  taken  out  from  the 
clerk,  and  was  levied  upoA  some  property  aa  that  of  the 
county.  This  act  was  then  passed  while  the  writ  was  in  tiie 
hands  of  the  sheriff  to  exempt  territorial  and  county  real 
estate.  The  act  implies  a  full  knowledge  on  the  part  of  the 
assembly  of  the  liabilities  of  counties  to  suits  and  jadg* 
ments^  and  it  never  was  attempted  to  remore  auch  liability. 
It  simply  withheld  executions,  and  exempted  the  ooantT^s 
real  estate,  and  left  the  process  still  free  to  compel  a  county 
to  a  settlement  of  a  claim  or  demand  against  htf  by  «iit, 
trial,  and  judgment.  So  far  as  the  acticm  of  the  court  below 
was  founded  upon  the  opinion  of  the  judge,  that  a  county 
was  not  liable  to  be  sued,  we  think  it  was  clearly  errooeoiw. 
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Tbe  petition  contains  two  eounts.  Althoagb  the  assembly 
has  substituted  the  name  of  petition  for  declairation^  it  has 
never  been  held  in  this  court  that  any  of  the  necessary  and 
essential  averments  whioh  tihe  wiaidom  and  usage  of  eenturi^ 
have  sanctioned  and  required,  have  been  abolished  ip 
pleadings  in  ouv  courts.  Tlie  statutes  requure  th^  plajntifr 
to  set  forth  the  facts  upon  which  his  suit  is  founded,  in  a 
clear  and  plain  manner. 

We  shall  not  go  into  an  analysis  of  this  petition  to  show 
the  ertremely  loose  manner  in  which  it  is  in  some  parts 
drawn.    The  pleader  below  is  well  versed  and  skilled  in  all 
the  essentials  as  to  form  or  substance  irtiioh  constitute  a 
valid  declaration  or  petition.    He  commences  by  describing 
his  complaint  ^'In  a  plea  in  assumpsit^''  and  he  evidently 
had  in  Ids  mind  the  tnde&ito^iM  cuaumpMi  form  of  oonrts  in 
framing  the  petition.    One  of  the  fonoer  judges  of  this 
bench  is  reputed  to  have  said^  '^tha4;  no  -better  form  of  a 
petition  under  our  statute  could  be  found  than  the  common 
law  form  of  a  declaration  in  assumpsit."    Though  it  may 
contain  some  things  that  are  not  indispensable  under  our 
system,  yet  it  is  eminent  for  one  thing,  and  that  is  clearness 
and  plainnesd,  although  it  has  much  verbiage  in  its  endeavor 
to  attain  these  essential  qualities.    Our  statute  makes  it  im- 
perative upon  the  pleader  to  set  fk>rth  his  facts  in  a  clear 
and  plain  manner.*   It  also  provides  '^that  no  want  of  form 
shall  be  sufficient  cause  for  abating  any  matter  pleaded, 
provided  the  court  can  see  in  it  sufficient  matter  upon 
which  to  base  a  decree  or  judgment."    This  does  not  lessen 
the  strictness  in  pleading,  prevailing  in  common  law  courts, 
where  the  practice  of  amendments  is  judiciously  and  liber- 
ally expressed.    An  almost  reckless  disregard  of  tbe  usual 
forms  of  pleading  is  apparent  throughout  the  whole  Otf  the 
petition  in  this  case.    The  first  court  relies  upon  a  promise 
implied  in  the  warrant  drawn  upon  the  treasury  to  supply 
the  place  of  positive  averments,  and  we  will  not  say  that 
there  is  not  sufficient  set  forth  to  entitle  the  plaintiff  to  re- 
cover, should   the  proofs   not  fail.    The  second  count  is 
too  loosely  drawn  to  be  sustainable.    It  embodies  an  ac- 
count against  the  county,  drawn  up  in  form;  but  there  is 
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no  averment  that  the  plaintiff  was  acting  in  the  capadty  of 
sheriff  or  jailer  at  the  time  the  account  accrued,  nor  that 
any  promise  or  assumpsit  had  at  any  time  been  made  to  him 
by  the  county,  nor  that  any  warrant  has  ever  been  drawn 
upon  the  treasury,  nor  that  the  county  had  become  liable 
in  any  way  to  pay  him  the  amount,  or  any  part  of  it  The 
act  of  the  judge  of  the  district  court  approving  and  allow- 
ing the  claim  was  extrajudicial,  and  of  no  binding  effect 
upon  the  county.  The  judge  of  probate  is  the  officer  to 
allow  claims  against  the  county,  in  the  first  instance,  as  the 
statutes  state. 

The  claim  in  tlie  second  count  is  set  forth  as  distinct 
from  that  in  the  first,  and  is  for  the  sum  of  three  hnndred 
and  fifty-five  dollars  and  fifty  cents.  We  can  not  refrain 
from  alluding  to  the  fact  in  the  record,  that  before  the  de- 
murrer was  filed  and  the  cause  disposed  of,  the  plaintif 
did  apply  to  the  court  and  obtained  leave  to  amend  hia  peti- 
tion, although  he  never  availed  himself  to  It. 

It  is  our  opinion  that  the  demxurer  should  have  been 
sustained  as  to  the  second  county  and  overruled  as  to  the  first 
Gould  lays  down  in  his  treatise  on  pleadings,  p.  172,  ''that 
if  on  demurrer  to  the  whole  declaration  one  of  the  counts  is 
judged  sufficient  in  law,  the  plaintiff  will  be  entitled  to  a 
judgment  on  that  count,  though  aU  the  others  be  de- 
fective.'* 

The  final  judgment  in  this  case  In  the  district  court  most 
be  reversed,  and  also,  so  much  of  the  judgment  of  the  ooort 
as  sustained  the  demurrer  to  the  first  count.  This  canae  is 
•  remanded  to  the  district  court,  to  proceed  therein  in  con- 
formity with  this  opinion,  and  to  grant  the  plaintiff  leave  to 
amend  upon  such  terms  as  shall  seem  proper,  the  ooata  of 
this  appeal  to  be  paid  by  the  appellee. 

Reversed  and  remanded. 
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EAMON  AEELLAKO  v.  EAPAEL  CHACON. 

PBOnCTS  AND  AliGALDlS  SUPIBSBOID  BT  Obgarzo  Aot.— The  offloeTB  ImowB 
u  prefects  and  alcaldes  under  the  provisional  goyemment,  were  super* 
•eded  by  the  organic  act,  and  by  common  consent  and  oonstmotlon  the 
probate  judges  and  Justices  of  the  peace  have  respecUveiy  succeeded  to 
their  powers  and  dutlea 

Niw  Trial  ob  Rbbbabiho  bt  Pbobatb  Coubt.— New  trials  are  peculiar  to 
courts  of  common  law  where  Jury  trials  prevail  and  a  rehearing  belongs 
to  chancery  jurisdiotion,  and  as  the  probate  court  is  not  provided  with  a 
Jury  and  has  no  chancery  juiladictlon,it  can  not  grant  a  new  trial  or  re- 
hearing after  deciding  a  contested  election  for  Justice  of  the  peace,  under 
the  Btatuteu 

V6  AVFBAi*  ZH  SuMMABT  PBoaBBDnra&— Where  a  court  is  authorized  to  pro- 
ceed in  a  summary  manner  to  determine  a  question,  one  of  the  ccmse- 
quences  is  that  there  can  be  no  appeal  unless  the  statute  expressly  or  by 
dear  impUoation  grants  a  right  of  appeaL 

No  Appbaii  zb  Cohtbstbd  Elbction  fob  Jttbticb.— No  appeal  lies  from  the 
Judgment  of  the  probate  court  in  the  case  of  a  contested  election  for  the 
office  of  Justice  of  tike  peace.    Overruling  QukUana  ▼.  TampUns,  atUs,  88k 

Appeal  from  the  district  court  for  the  county  of  Taos. 
The  opinion  states  the  case. 

T.  D.  Wheaton^  for  the  appellant. 
Ashurd  and  TampJdnaj  for  the  appellee. 

By  Courts  Bbnbdiot,  C.  J. : 

At  an  election  for  justice  of  the  peace  in  the  pre- 
cinct of  Chamisal,  in  the  county  of  Taos,  1855,  the 
parties  in  this  cause  were  candidates.  It  seems  that 
Chacon  was  declared  elected,  and  obtained  his  certificate. 
Arellano  contested  the  election  in  pursuance  of  the  follow- 
ing provision  of  the  statute:  "In  case  any  election  for 
sherifF,  justice  of  the  peace,  or  constable,  be  contested,  the 
party  contesting  shall  give  eight  days'  previous  notice  to 
the  .party  opposing,  in  the  same  manner  as  prescribed  in 
the  foregoing  section,  which  contest  shall  be  heard  and  de- 
termined in  a  summary  manner,  by  the  probate  court.  In 
case  any  election  for  other  subordinate  officers  created  by  law 
shall  be  contested,  said  contest  shall  be  determined  in  the 
manner  prescribed  by  the  probate  judge.''  Upon  notice 
being  given,  the  parties  met  before  the  probate  court,  as  ap- 
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pears  bjr  the  record,  and  went  into  trial,  and  after  hearing 
the  case,  the  court  gave  judgment  in  favor  of  the  defendant, 
Chacon.    After  this  was  done,  and  before  the  court  ad- 
journed ''until  court  in  course,"  Arellano  applied  for  a  new 
trial,  and  the  judge  says  that  "under  the  proofs  prodnced 
by  him,  the  court  annulled  the  judgment  and  granted  a  new 
trial,  to  be  had  at  the  next  term."    This  next  term  came  on 
in  January,  1856.    Chacon  made  no  appearance,  and  the 
court  gave  judgment  in  favor  of  Arellano,  and  adjudged 
Chacon  to  pay  the  costs.    The  next  day  the  latter  appeared 
and  took  an  appeal  to  the  district  court.    At  the  August  tens, 
1856,  the  parties  appeared  in  the  latter  court,  and  Are- 
llano's counsel  moved  to  dismiss  the  appeal  for  various 
reasons,  one  of  which  was,  ^'that  no  appeal  is  allowed  b; 
law  in  such  cases."    The  court  overruled  the  motion,  and 
plaintiff  excepted.    Defendant's   counsel    then  mored  to 
dismiss  the  suit,  and  judgment  was  rendered  againat  the 
plaintiff  for  costs;  and  thereupon  he  appealed  to  this  conri. 

The  acts  of  the  court,  both  in  overruling  the  plalntiff*8 
motion  and  sustaining  the  defendant's,  are  assigned  for 
errors.  It  has  been  necessary  to  give  so  circumstantial  a 
history  of  this  case  in  order  that  our  opinion  may  be  the 
better  understood.  Neither  party  will  derive  any  benefit 
from  any  judgment  which  we  can  render,  as  to  the  subject- 
matter  of  controversy  for  which  the  contestant  instituted  his 
proceeding.  A  justice  of  the  peace  holds  his  o£Bce  for  the 
term  of  one  year.  Time  and  the  operation  of  law  have  long 
since  put  an  end  to  the  right  which  either  party  may  hare 
had  to  the  enjoyment  of  the  office  for  which  both  engaged 
in  contest.  As  for  ourselves,  we  might  have  so  disposed  of 
this  case  that  we  would  have  been  relieved  from  the  labor 
and  responsibility  of  an  investigation.  We,  howev^,  are 
willing  to  meet  and  determine  the  material  points  contro* 
verted.  This  seems  to  be  required  for  the  instruction  of 
persons  and  ofiicers,  and  for  the  guidance  of  courts  in  all 
caus^  oC  a  character  similar  to  this  which  naay  hereafter 
arise. 

Before  this  court  this  cause  has  been  twice  argued,  and 
each  time  with  seal  and  ability.    It  is  contended  tiiat  the 
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probate  court,  after  haying  once  heard  and  adjudged  the 
cUBe,  put  its  decision  beyond  its  cohtrol;  that  it  possessefd 
no  power  to  annul  the  judgment,  which  it  had  once  in  due 
course  of  trial  formally  pronounced  between  the  parties^  as 
in  this  cause;  that  it  could  grant  no  new  trial,  nor  opefa  thb 
case  to  a  rehearing,  and  that  t^h^i  it  gare  judgment  in  the 
contest,  in  flivor  of  Chacon^  the  defendant,  it  did,  so  far  as 
it  had  any  power  over  the  matter,  determine^  confirm,  and 
invest  him  in  the  office  in  controyersy,  and  that  it  could 
not,  by  any  proceeding  whatever,  divest  him,  subsequent  to 
the  judgment  made  and  rendered. 

The  judicial  powers  of  this  territory  are  clearly  vested 
and  carefully  distributed  by  congress,  in  what  is  termed  the 
organic  act.    This  act  declares  that  the  several  courts,  both 
appellate  ahd  original,  and  those  of  the  probate  and  jus- 
tices of  the  peace,  should  have  jurisdiction  as  limited  by 
law.    It  then  immediately  proceeds  to  prescribe  by  law, 
limits  to  justices  of  the  peace,  and  confining  them  beyond 
the  i>ower  of  the  territorial  legislature  to  enlarge,  and  in  the 
very  same  sentence  vests  the  supr^ne  and  district  courts 
'^with  chancery  as  well  as  common  law  jurisdiction/'    So 
plain  and  complete  an  endowment  of  judicial  power  in  the 
courts  of  highest  dignity  and  authority  in  the  territory  must 
be  taken  as  negativing  the  like  jurisdiction  in  the  inferior 
courts,  as  also  excluding  the  legislature  from  the  authority 
to  clothe  them  with  the  jurisdiction  so  afSrmatively  reposed 
in  the  supreme  and  district  couris.    Now,  when  a  constitu- 
tion or  an  organic  law  simply  speaks  into  existence  a  pro- 
bate court,  every  enlightened  lawyer  at  once  knows  the 
functions  it  is  designed  to  perform.    These  are  of  a  testa- 
mentary character,  and  such  others  as  may  be  expressly  con- 
ferred by  the  legislature,  not  inconsistent  with  the  other 
plain  distribution  of  powers.    The  power  and  practice  of 
granting  new  trials  grew  up  in  those  courts  of  '^common 
law  and  chancery  jurisdiction,"  in  the  midst  of  that  system 
of  jurisprudence  that  has  been  so  generally  adopted  in  the 
United  States.    New  trials  were  introduced  to  cure  the  de- 
fects, errors,  mistakes,  and  the  like,  which  juries  might 
have    committed  in  their  verdicts.    They  superseded  the 
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ancient  proceeding  by  attaints  against  juries  for  wrong  ver- 
dicts. Tliey  originated  in  these  conrts,  whare  the  trial  by 
jury  was  an  essential  and  fixed  element.  They  are  author- 
ised in  the  courts  of  the  United  States^  where  causes  are 
tried  by  juries.  The  district  courts  of  this  territ<H7  may 
try  issues  of  fact  by  juries,  set  aside  yerdicts  ton  establiflhed 
legal  causes,  and  grant  new  trialsL  To  exert  these  hij^ 
powers,  the  law  has  expressly  conferred  the  authority.  It 
is  a  parcel  of  that  common  law  jurisdiction  of  which  they 
are  made  the  depositaries  by  the  organic  act.  When  eio- 
cising  the  chancery  jurisdiction  granted  with  the  common 
law,  the  district  courts  conform  to  the  rules  and  usages 
which  compose  that  peculiar  system  of  jurisprudence.  In 
that  system  a  court  may  grant  a  rehearing. 

The  probate  court  had  not  chancery  jurisdiction.  The 
law  had  not  provided  it  with  a  jury,  and  it  had  no  power  to 
try  this  cause  by  a  jury.  It  had  the  sole,  the  absdnte 
power,  and  that,  too,  in  a  ^'summary  manner.''  That  was 
exerted,  and  fully,  and  when  that  was  done,  the  court's 
power  of  adjudication  in  the  cause  ended.  It  had  per- 
formed the  duty  required  by  the  statute,  and  could  not  un- 
say and  maJiLe  null  its  solemn  judicial  act  at  its  will  and 
pleasure.  With  or  without  proper  and  sufficient  evidence, 
wise  or  foolish  as  the  act  may  hare  been,  the  court,  as  far 
as  it  could,  vested  in  Chacon,  and  confirmed  to  him,  the 
office  of  justice  of  the  peace,  and  it  could  not  retrace  its 
steps,  divest  him  of  his  office,  and  bestow  it  upon  another. 

We  come  now  to  another  point  of  grave  consideration  in 
this  cause,  and  that  is  the  one  made  in  the  district  court 
and  insisted  upon  here,  in  substance,  that  no  appeal  is 
allowed  by  law  in  cases  of  contested  elections  before  the  pro- 
bate court.  Tlie  gravity  of  the  examination  of  this  point 
is  augmented  by  the  fact,  that  the  same  point  pmcisely  was 
made  and  determined  in  this  court,  in  the  case  of  Qsm/om 
y.  Tompkins,  ante,  29,  at  the  January  term,  1853,  and  decided 
in  favor  of  the  right  to  appeal.  Although  that  decision  was 
made  by  the  highest  judicial  authority  within  the  territorr, 
and  pressed  by  a  member  of  the  court  of  distinguished  le^ 
gal  ability^  the  proposition  adjudged  against  seems  still  to 
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be  preseed  upon  the  aotice  and  action  of  the  courts^  when* 
erer  an  appeal  is  taken  in  the  cafie  of  a  contested  election. 
Soch  being  the  case,  and  however  much  we  may  desire  to 
see  repose  under  jadicial  decisions,  we  do  not  feel  at  liberty 
to  shrink  from  an  examination  of  the  correctness  of  the 
groands  upon  which  the  appeal  in  the  case  mentioned  was 
sastained. 

The  sections  of  the  statutory  law  upon  which  the  court 
relied  as  authorizing  the  appeal  are  as  follows:  '' Appeals 
from  the  judgments  of  the  prefects  shall  be  allowed  to  the 
circuit  court,  in  the  same  manner,  and  subject  to  the  same 
restrictions,  bb  in  case  of  appeal  from  the  circuit  to  the  su- 
preme oourt/'  ^'The  circuit  courts  in  the  several  counties 
shall  have  appellate  jurisdiction  from  the  judgments  and 
orders  of  the  prefects  and  alcaldes^  in  all  cases  not  prohib- 
ited by  law,  and  shall  possess  a  superintending  control 
over  them.'*  » 

Judicial  authorities  are  here  mentioned  that  are  wholly 
strangers  to  the  organic  act,  and  totally  incapable  as  such 
of  receiving  any  portion  of  judicial  power.    No  court  nor 
officer  denominated  prefect  or  alcalde  can  have  legal  exist- 
ence under  our  present  organization.    Congress  has  author- 
ized other  courts  and  brought  into  existence  other  oflScers, 
and  the  legislature    and  courts    must  yield   conformity 
thereto.    Here  we  find  prefects  and  alcaldes  perpetuated  in 
the  Deavenport  revision  of  the  statutes.    Yet  they  were 
superseded  by  the  organization  of  the  territorial  govern- 
ment, and  upon  the  powers  and  duties  of  probate  courts 
and  justices  of  the  peace  being  prescribed.    The  language 
of  the  sections  above  quoted  is  to  be  accounted  for  upon 
the  ground  of  their  having  originated  and  been  put  iii  force 
long  before  the  territorial  organization  and  the  passage  of  any 
territorial  laws  in  New  Mexico.    They  were  promulgated  by 
General  Kearny  upon  his  receiving  the  submission  of  the 
inhabitants.    By  a  legislative  act  of  July  14,  1851,  the  gen- 
eral provisions  of  the  Kearny  code,  with  few  exceptions, 
were  continued  in  force  so  far  a^  not  repugnant  to  nor  in- 
consistent with  the  constitution  of  the  United  States,  the 
organic  act,  or  any  act  passed  by  the  assembly  then  in  ses- 
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sioA.  Six  days  after  the  passage  of  this  act  the  election 
law  under  which  this  contest  arose  was  also  passed.  B7 
common  consent  and  common  construction  the  probate 
courts  and  probate  judges  succeeded  to  the  powefs  and 
duties  of  the  prefects  and  prefects'  courts,  and  jostieeB  of 
the  peace  to  those  of  alcaldes.  In  the  section  prescribiBg 
the  mode  by  which  the  election  of  justices  of  the  peace  and 
other  officers  may  be  contested,  it  should  not  be  oT^looked 
that  the  contest  should  be  heard  and  determined  in  a  som- 
mar^  manner  by  the  probate  courts.  Now  the  pbraaes, 
summary  manner,  summary  proceeding,  and  summary  cob- 
yictions>  when  employed  in  statutes,  have  a  distinct,  w^-de* 
fined  technical  meaning,  and  one  of  the  incidents,  and  con- 
sequences of  such  trial  or  proceedings  is  that,  ualeee  the 
legislature  grants  expressly  the  power  (rf  appeal,  noae  can 
be  allowed  or  taken.  This  position  is  soatalned  by  high 
authorities  and  every  day's  practice,  and  ;the  swe^ing 
clause  that  the  circuit  court  shall  ''have  appellate  joriadic 
tion  from  the  judgments  and  orders  of  pr^ects  and  alcaldea 
in  all  cases  not  provided  by  law,''  must,  in  its  interpretation, 
submit  to  some  distinctions  and  limitations. 

Now  one  very  necessary  body  of  summary  proceedings 
and  convictions  belonging  to  all  courts  and  justices  of  the 
peace  in  this  territory  to  exercise  is  that  of  punishing  for 
contempts,  and  yet  no  appeal  is  allowed  from  the  proceed- 
ing and  conviction.  And  why  is  this?  It  is  because  fim 
the  known  principles  of  law,  of  which  courts  take  judicial 
notice,  a  policy  has  arisen  which  does  not  permit  an  appeal, 
and  if  the  legislative  authority  at  any  time  extend  to  change 
the  rnle  which  this  policy  sustains,  it  must  say  so  in  express 
terms,' and  that  appeals  may  be  taken  from  orders  and  judg- 
ments of  probate  courts  and  justices  of  the  peace  punishing 
for  contempts  to  be  heard  ds  novo,  as  in  cases  of  appeals 
from  other  orders  and  judgments.  The  proceedings  of 
magistrates,  including  judges  of  probate  and  justices  of  the 
peace,  in  arresting  and  examining  persons  charged  with 
crime,  with  the  view  of  holding  to  bail  or  committing  for 
safe  keeping,  are  of  a  summary  nature.  Yet  no  one  pre- 
tends that  the  judgment  or  orders  of  the  justice  or  probate 
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judge  in  the  case  can  be  taken  to  the  district  court  by  appeal, 
and  that  thej  are  embraced  in  the  sweeping  language  of 
the  sectians  ahoTe  quoted. 

The  reason  is,  that  the  officer  acts  in  exercise  of  a  juris- 
diction of  a  known  summary  nature^  and  one  in  which  the 
principles,  practice,  and  policy  of  the  law  absolutely  pro- 
hibit an  appeal,  and  which  prohibition  is  not  required  to 
be  declared  by  express  statute.    The  prefects  had  power 
(and  so  now  have  the  probate  courts)  to  appoint  OTerseera 
of  roads,  their  clerks,  treasurers,  etc.    Gould  an  appeal  be 
taken  to  the  district  court  from  the  orders  making  such 
appointments  under  the  general    language  referred  to? 
Power  was  giren  to  prefects  to  levy  a  tax  to  defray  the 
expenses  of  their  respective  counties.    Could  the  district 
court  have  received  an  appeal  to  try  de  novo  the  case  of  the 
order  of  the  prefect  levying  such  tax?    The  probate  judge 
of  the  county  of  I>o!Ia  Ana  was  required  by  the  legislature 
to  order  an  election  to  be  held  in  the  Mesilla  valley  pre- 
cincts.   Could  the  district  court  have  been  the  recipient  of 
an  appeal  from  the  order  which  the  probate  judge  made? 
Power  was  given  to  the  prefect  to  arrest  and  have  brought 
before  him  any  one  who  should  keep  a  dram  shop,  etc, 
without  license,  and  ^'determine  the  offense  in  a  summary 
manner,  and  assess  the  punishment"    at  not  over  Ave 
hundred  dollars  nor  less  than  fifty.    Here  it  is  worthy  of 
remark,  that  in  the  same  statute,  immediately  following,  is 
the  full  and  express  power  of  appeal  granted  from  the  judg- 
ments of  the  prefects  in  that  particular  summary  proceeding. 
Our  legislature  has  provided  by  statute  that  if  any  person 
shall  have  in  his  possession  certain  public  records,  and  re- 
fuse or  neglect  to  deliver  the  some  to  the  proper  officer,  he 
may  be  arrested  and  taken  before  the  district  judge  and  be 
fined  and  imprisoned  in  a  '^summary  manner,  as  for  con- 
tempt ;"  and  the  fine  may  be  assessed  as  high  as  five  hun- 
dred dollars.    Here  the  assembly  provided  a  summary  pro- 
ceeding, and  did  not  intend  any  appeal,  as  none  is  defined, 
from  the  district  judge.    He  is  intended  to  act  distinct  from 
the  district  court. 
Mr.  Greenleaf,  In  his  treatise  on  evidence,  defines  ''sum* 
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mary  causes  by  first  defining  plenary  causes/'  and  sajrs  that 
the  latter  '^are  those  in  which  the  order  and  solemnity  of 
the  law  are  strictly  observed  in  the  regular  contestation  of  the 
suit,"  whilst  he  then  says  ^'that  summary  proceedings  are 
those  in  which  this  order  and  solemnity  are  dispensed  witL*^ 
Blackstone  describes  summary  proceedings^  ^'exc^t  in  the 
case  of  contempt,"  as  directed  by  legislattye  acts,  and  to  be 
tried  without  the  intervention  of  a  jury^  and  by  the  suffrage  of 
such  person  only  as  the  statute  has  appointed  judge.  It  is 
laid  down  in  6  Cart.  514^  that  in  such  proceedings  there 
is  no  appeal,  unless  the  power  is  expressly  given  bj  the 
legislature.  Mr.  Ghitty,  in  his  work  on  practice  in  writing 
of  the  various  statutes  which  directed  summary  proceed 
ings,  lays  down  the  proposition  in  the  most  emphatic  man 
ner,  that  in  such  case^  no  appeal  to.a  high^  tribunal  coold 
be  had,  unless  an  appeal  be  expressly  or  by  the  terms  ol 
the  particular  act  clearly  impliedly  given.' 

We  now  turn  to  the  statute  itself,  by  virtue  of  which  the 
contest  in  this  caae  was  commenced.  The  section  early  em- 
bodied in  this  opinion  refers  to  a  'Aforegoing  section."  That 
provides,  "in  case  any  election  for  probate  judge  is  con- 
tested, the  party  contesting  shall  give  eight  (8)  days  preri- 
ous  notice  to  the  opposing  party,  specifying  the  grounds  of 
the  contest,  and  if  any  objections  are  made  to  persons  hav- 
ing voted,  they  shall  be  fully  specified.  Said  contest  shall 
be  heard  and  determined  in  a  summary  manner  by  the  cir- 
cuit (district)  court,  or  by  three  justices  of  the  peace,  se^ 
lected  for  the  occasion  by  the  contesting  and  (^posing 
parties."  Could  the  judge  of  probate  sit  and  try  his  own 
case,  this  section  doubtless  would  never  have  been  enacted. 
The  acting  probate  judge  may  sometimes  be  a  party  in  a 
contest  where  he  has  been  a  candidate  for  re-election.  THIl 
any  lawyer  contend  that  any  appeal  is  provided  (^  can  be 
taken  from  the  decision  of  three  justices  of  the  peace  that  msv 
be  chosen  by  the  parties  to  determine  in  a  '^sunmiaiy  man- 
ner?''  The  probate  judge  is  a  judicial  officer  of  no  incon- 
siderable dignity  and  utility  in  our  system  of  legal  admin- 
istration. How,  then  does  it  come  that  when  we  shall 
select  three  justices  of  the  peace  to  make  a  summary  dispo- 
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sition  of  his  contecit  aB  to  an  office,  no  appeal  to  a  higher 
tribunal  is  allowed  if  an  appeal  is  provided  by  law  as  to  all 
other  officers  ot  an  inferior  grade? 

Again,  snppose  the  parties  contestant  shall  select  the 
district  conrt  instead  of  three  justices,  to  determine  the 
contest.  The  conrt  must  simply  try  the  cause  upon  the  ev- 
idence, and  give  its  judgment.  Can  the  dissatisfied  party 
appeal  to  the  supreme  court?  The  trial  is  in  a  summary 
manner,  without  the  ^'order  and  solemnity  of  the  law  be- 
ing observed,"  or,  in  other  words,  without  the  observance 
of  the  technical  rules  and  forms  in  practice.  From  what  er- 
rors in  proceedings  can  the  party  appeal?  Does  the  party 
appeal  from  the  court's  judgment  upon  the  evidence?  The 
judge  has  been  constituted  the  judge  in  a  summary  manner, 
in  a  case  where  no  jury  can  intervene.  Is  there,  then,  any 
verdict  of  a  jury  or  any  finding  of  a  court  where  the  parties 
have  dispensed  with  a  jury  from  which  a  new  trial  may  be 
moved  for,  granted  or  refused,  and  error  assigned  upon  the 
court's  judgment?  And  all  know  that  witnesses  can  not  be 
introduced  into  the  supreme  court 

We  have  examined  this  section  to  show  that  the  law  has 
not  provided  nor  intended  any  appeal  in  contests  under  its 
direction  in  cases  of  probate  judges,  all  of  which  strengthens 
onr  argument  upon  the  proposition  that,  in  those  proceed- 
ings directed  by  statute  as  summary  proceedings,  no  appeal 
can  be  allowed  or  taken  to  a  higher  tribunal  unless  ex- 
pressly or  by  clear  implication  it  shall  be  granted  and  per- 
mitted in  the  particular  act  directing  the  summary  proceed- 
ing. In  such  a  contested  election  as  the  statute  directs  in 
this  case  we  do  not  think  that  an  appeal  is  given  either  ex- 
pressly or  by  implication.  The  statute  points  out  who  may 
hear,  without  the  incumbrance  of  forms,  the  case  between 
the  contestants  and  their  steps.  It  will  not  be  forgotten 
that  the  contest  is  solely  between  the  parties,  and  that  the 
public  is  not  in  any  way  a  litigant  in  the  controversy.  Two 
persons  claim  the  enjoyment  of  the  office.  One  is  in  pos- 
session, administering  its  functions  and  enjoying  its  emolu- 
mentSy  and  recognized  by  the  laws  to  have  full  power  and 
authority,  so  far  as  third  parties  are  con^^omed.    The  other 
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seeks  to  displace  the  incumbent,  and  be  himself  installed 
and  become  the  recipient  of  ofBcial  honors  and  pFoflts.  Let 
the  contests  be  determined  as  they  may,  we  are  not  called 
upon  to  point  out  what  remedial  process  still  remains  u  the 
hands  of  public  authority  to  cause  the  claims  of  any  naorper 
or  intruder  into  a  public  office,  or  any  one  who  has  no  right 
to  be  its  incumbent  and  attempt  its  duties,  to  be  arcalgned, 
tried,  and  determined. 

In  describing  the  summary  manner  of  proceeding  ia 
causes  of  civil  claimants  to  an  office  after  an  election,  it 
seems  as  if  the  legislature  itself  intended  to  put  a  speed? 
and  certain  end  to  litigation  between  parties  about  a  public 
matter  so  well  calculated  to  promote  and  perpetuate  dis- 
cords and  feuds  in  precincts  and  counties,  and  destroy  con- 
fidence in  the  local  magistracy,  and  diminish  their  efficiencj. 
From  the  heat  and  unscrupulousness  too  often  the  attend- 
ants upon  partisan  passions,  and  from  otfaw  causes,  errors 
and  wrong,  doubtless,  will  too  often  enter  into  the  decisions 
of  probate  courts  in  election  cases,  frauds  will  go  nncor- 
rected^  and  partisan,  and  poIiticiaJ  farorites  have  an  undue  ad- 
vantage on  the  trial  of  contests.  If  so,  the  means  of  rem- 
edying the  evil  is  the  legislature.  Its  needed  and 
prompt  action,  with  a  more  enlightened  and  lively  sense  of 
private,  public,  and  legal  justice,  would  soon  remove  ali 
jUBt  cause  of  complaint.  The  remedy  by  appeal,  hereto- 
fore allowed  and  sustained  by  the  courts,  proved  ol  small 
avail,  let  right  and  justice  have  lain  where  they  may.  The 
courts  are  so  established,  that  the  case  must  be  very  rare, 
in  which  a  contest  can  be  instituted  and  appealed  from 
court  to  court,  and  litigated  until  a  final  decision  from  this 
bench,  before  the  term  of  office  of  a  justice  of  the  peace 
will  expire  by  time  and  operation  of  law.  During  the 
whole  term,  however  fallacious  may  be  the  acting  incum- 
bent's claim,  still,  by  workings  of  his  appeal,  although  de 
cided  against  in  all  the  courts,  he  continues  himself  in  the 
enjoyment  and  emoluments  of  the  office  until  succeeded  bj 
a  new  election. 

In  overruling  the  decision  of  this  court,  upon  the  power 
of  appeal  in  the  case  referred  to,  we  are  not  discouraged  in 
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our  sense  of  duty  by  the  reflection  that  heavy  and  impor- 
tant interests  as  to  property  and  persons  have  grown  np, 
under  the  protection^  and  by  yirture  of  that  decision,  which 
our  present  rnlings  would  disturb,  embarrass,  and  destroy. 
No  such  interests  have  arisen.  If  they  had,  we  would  long 
have  hesitated  touehing  the  question  discussed,  let  our  opin- 
ions have  been  as  they  may.  Circumstanees  may  sometimes 
exist,  when  a  court  should  pass  previous  adjudications  as  a 
"sealed  book"  though  they  may  have  been  erroneously 
made  at  the  beginning. 

From  this  opinion  it  follows,  that  in  otir  jadgmeat  the 
district  court  erred,  both  in  dismissing  the  suit  and  over- 
ruling the  motion  to  dismiss  the  appeal.    Hie  motion  to 
dismiss  went  back  to  the  beginning  of  liie  contest,  And 
alleged  the  notice  to  have  been  insufficient,  besides  other 
grounds;  upon  which  one  the  court  rested  its  judgment  we 
are  left  to  conjecture;  at  all  events,  it  did  dismiss  absolutely 
the  whole  suit,  the  entire  cause  itself,  and  of  course  all  and 
every  proceeding  from  the  first,  notice  down  to  the  moment 
of  its  action.    The  judgment  of  the  court  below  is  reversed, 
and  this  cause  is  remanded  to  the  district  court,  with  direc- 
tions to  dismiss  the  appeal,  and  adjudge  Che  costs  of  f^e  same 
against  the  appellant,  the  costs  in  this  court  to  be  paid  by 
the  appellee.    This  court  gives  no  judgment  as  to  the  costs 
in  the  probate  court. 


Reversed. 


ESTEBAN    TENORIO  v.    THE  TEREITOET  OP  NEW 

MEXICO. 

Caption  ov  Ihdictmkiiy.-- Where  in  tbe  oaptton  of  an  indictment  tbe  time 
ttnd  pl»oe  where  it  wa6  found  are  set  forth  with  certainty  to  a  common 
Intent,  and  the  character  of  the  court  designated,  and  the  grand  Jury 
appear  to  have  been  sworn  for  the  body  of  the  county,  tt  Is  suflloient^ 

Tn«M— kamm  ov  Judqb  HOT  KscsaBABT  IN.—It  Is  not  ne^eflsary  In  the  cap- 
itoti  of  an  Indlctmeni  to  mention  the  name  of  the  judge  holding  the 
oourtb 

iHDOMBSmiiT  or  Pbobvcutor's  Name  Unnecbbsart.— It  Ls  not  necessary  to 
the  validity  of  an  indictment  that  the  name  of  some  person  acting  m 
prosecutor  should  be  indorsed  on  it. 
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iNoiGXiCBKT  UNDBB  PartiouIiAB  STATUT&— In  an  Indictment  voder  i  putlo> 
ular  statute,  the  words  of  the  act  defining  the  oitme  most  be  laed,  ud 
a  material  variance  will  be  fatal 

AYSBMBNT  of  DBAOLT    WBAFON    IH    iNDZOTMBnT   lOB  MUBmiL-lB  tt  foUxHr 

ment  for  murder  it  Is  not  neoeasary  to  aUeflre  that  the  weapon  uied  wii 
a  "deadly"  or  '^dangerous"  weapon,  except  where  the  doteDAut  k 
charged  with  murder  in  the  fifth  degree  under  thai  part  of  ttie  statate 
in  which  those  words  are  used  in  defining  the  orlme,  when  the  vocditi 
the  statute  must  be  followed. 

Cony  xenon  aw  Mu&dbb  in  Futh  Daasmi  wdbb  Comkoh  Law  ImonaR. 
A  defendant  may  be  convicted  of  murder  in  the  fifth  degree  vnAer  la 
indictment  for  murder  at  conunon  law  of  the  oommon  form. 

Appbal  from  the  district  court  of  the  first  judicial  district 
for  Santa  Fe  county.    The  case  is  stated  in  the  opiniom 

Ashuret  and  SopJcins,  for  the  appellant. 

B.  H,  Timpkin8y  aMomey-generdlf  for  the  appellea 

By  Court,  Bck)NB,  J. : 

This  is  an  appeal  from  the  decision  of  the  court  below 
upon  an  indictment  against  Esteban  Tenorio,  for  murder. 
There  is  no  question,  upon  the  evidence  in  the  case^  but 
numerous  errors  have  been  assigned  by  the  defendant  be- 
low, now  plaintiff  in  error,  as  to  the  legality  of  the  indict- 
ment. It  will  be  necessary,  therefore,  to  set  out  the  indict- 
ment in  full.    It  is  in  these  words: 

Tebbitoby  of.  New  Mexico,  ) 
County  of  Santa  Fe.  J     ' 

In  the  district  court  for  the  first  Judicial  district  for  tbe 
territory  of  New  Mexico,  held  for  the  county  of  Santa  Fe, 
in  said  district,  of  September  term,  A.  D.  1856,  the  grand  jury 
for  said  territory  of  New  Mexico,  duly  impaneled  and  swotd 
for  the  body  of  the  county  of  Santa  Fe  aforesaid,  upon  their 
oaths  do  present,  that  Esteban  T^norio,  late  of  said  countj 
of  Santa  Fe,  on  the  fourteenth  day  of  September,  A.  D.  185(J, 
in  the  county  of  Santa  Fe  afoi*esaid,  with  force  and  arms, 
in  and  upon  the  body  of  one  Ramon  Rodriguez,  feloniously, 
willfully,  and  of  his  malice  aforethought,  did  make  an  as- 
sault, and  that  the  said  Esteban  Teuorio,  with  a  certain  knif^ 
of  tbe  value  of  twenty-five  cents,  which  the  said  Esteban 
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Tenorio  in  his  right  hand  then  and  there  had  and  held,  in 
and  upon  the  left  side  of  the  head,  near  the  left  temple  of  the 
said  Ramon  Bodrignez,  feloniously,  willfully,  and  of  his 
malice  aforethought,  did  strike,  thrust,  and  penetrate,  giv- 
ing to  the  said  Ramon  Rodriguez  then  and  th^:e,  with  the 
knife  aforesaid,  in  and  upon  the  said  left  side  of  the  h^ad, 
near  the  temple  of  the  said  Ramon  Rodriguez,  one  mortal 
wound  of  the  breadth  of  three  inches,  of  the  width  of  six 
inches,  and  of  the  depth  of  three  inches,  of  which  said  mor- 
tal wound  the  said  Ramon  Rodriguez,  from  the  said  four- 
teenth day  of  September,  in  the  year  aforesaid,  until  the 
eighteenth  day  of  the  month  of  September,  in  the  year 
aforesaid,  did  languish  and  languishing  did  live;  on  which 
eighteenth  day  of  September,  in  the  year  aforesaid,  the  said 
Ramon  R4>driguez,  at  the  county  aforesaid,  of  the  said  mor- 
tal wound  did  die.  And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said  Esteban  Tenorio,  him, 
the  said  Ramon  Rodriguez,  in  the  manner  and  by  the  means 
aforesaid,  feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  and  dignity 
of  said  territ(»7,  and  against  the  form  of  the  statute  in  such 
cases  made  and  proyided. 

(Signed)  Wheaton,  for  the  Territory. 

Upon  this  indictment  is  the  following  entry :  "A  true  bill, 
(signed)  James  J.  Webb,  foreman  of  the  grand  jury.^'  The 
witnesses'  names  are  also  indorsed. 

On  the  twenty-fourth  of  August,  1857,  the  case  was  tried 
upon  the  foregoing  indictment,  in  the  court-house  at  Santa 
Fe,  and  the  jury  found  the  defendant  guilty  of  murder  in 
the  fifth  degree,  and  that  he  should  be  sentenced  to  confine- 
ment in  the  tarritorial  prison  for  one  year.  In  conformity 
with  the  finding  of  the  jury,  the  court  below,  on  the  seven- 
teenth of  September,  1857,  sentenced  the  prisoner.  Bail 
WEB  entered  for  an  appeal  to  this  court,  and  the  sentence 
stayed,  to  watt  its  decision. 

Several  errors  have  been  assigned,  but  it  is  only  deemed 
necessary  to  consider  the  following: 

1.  The  caption  of  the  indictment  is  not  sufficient  or 
legally  set  forth; 
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2.  No  prosecutor  was  indorsed  upon  the  Indictment; 

3.  The  indictment  does  not  aver  that  the  instrament  with 
which  the  wound  was  inflicted  was  a  deadly  or  dangerous 
weapon. 

The  caption  is  admitted  as  a  very  material  part  ot  the 
indictment,  but  to  arrest  the  judgment  or  to  quash  an  in- 
dictment upon  this  ground  the  defect  must  be  of  a  clear  and 
a  decisive  character:  State  v.  Siokman,  3  Halst  299.  We 
hold  that  where  time  and  place  are  set  forth  with  sufBdent 
certainty,  the  character  of  the  court  designated,  and  tilie 
grand  jury  appear  to  have  been  sworn  for  the  body  of  the 
county,  it  is  sufficient. 

In  the  caption  of  this  indictment  these  requirements  hare 
been  substantially  complied  with;  certainty  to  a  common 
intent  is  all  that  is  required.  Any  legal  technicality  should 
be  disregarded,  especially  after  a  trial  upon  the  merita: 
State  V.  BrishanCj  2  Bay,  451.  It  is  stated  that  the  grand 
jury  were  sworn  for  the  body'  of  the  county  of  Santa  Fe, 
and  the  record  which  accompanies  this  cause,  states  that  at 
a  session  of  said  court,  held  at  the  court-house  in  Santa  Fe 
on  the  nineteenth  of  September,  1856,  the  grand  jury  ap- 
peared, through  their  foreman,  and  presented  this  bill  of 
indictment.  The  character  of  the  court  is  properly  de- 
scribed as  the  district  court  for  the  territory  of  New  Mexico. 
This  is  the  title  designated  in  the  organic  act,  and  recog- 
nized by  yarious  acts  of  the  assembly.  It  is  not  necessary 
to  mention  the  name  of  the  judge.  Some  states  may  require 
this,  but  the  court  is  not  aware  of  any  act  of  our  legislatare 
that  requires  it. 

As  to  the  second  error,  that  a  prosecutor  should  have 
been  indorsed  upon  the  indictment,  it  is  alleged  that  inas- 
much as  it  is  declared  by  the  act  of  assembly,  that  the  per 
son  who  makes  the  oath  for  the  arrest  of  the  accused  ahaU 
be  the  prosecutor,  and  as  this  term  is  used  in  yarious  placfs 
in  the  laws  of  the  territory,  it  follows  that  the  name  of  the 
prosecutor  must  be  entered  upon  the  iDdictment  to  giye  it 
yalidity.  We  are  not  of  that  opinion.  As  well  might  it  be 
required  to  indorse  the  name  of  the  committing  magistrate, 
so  far  as  legalizing  the  indictment  is  concerned,    fliere  is 
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no  law  that  requires  the  indDrsement  of  the  name  of  the 
proBecator^  and  it  would  be  extremely  injudicious  and  im- 
politic to  enact  such  a  law.  It  is  true  that  the  legislature 
has,  very  unwisely,  as  we  think,  made  the  prosecutor  liable 
in  certain  courts  for  the  costs,  but  it  has  never  gone  so  far 
as  to  sajr  that  his  name  shall  also  be  indorsed  upon  the  in- 
dictment. The  truth  is,  for  all  the  purposes  of  public 
justice,  the  territory  should  be  and  is  regarded  as  the  pros- 
ecutor, especially  in  cases  of  high  crimes.  The  person  who 
makes  the  first  oath  for  the  arrest  of  the  offender  may  take 
no  further  part  in  the  prosecution,  and  another  may  be  the 
aetiye  party  in  carrying  it  on.  The  latter,  therefore,  should 
more  properly  be  considered  as  the  prosecutor.  And  It 
may,  and  often  does  occur,  that  an  indictment  may  origin- 
ate With  the  grand  jury,  without  any  prey  ions  oath  having 
been  made  for  the  arrest  of  the  accused,  and  in  such  case 
it  would  be  impossible  to  say  who  the  prosecutor  really  is, 
and  hence,  if  the  position  of  the  defendant's  counsel  be 
correct,  the  ends  of  justice  might  sometimes  be  defeated. 

Again,  crimen  of  great  magnitude,  seriously  affecting  the 
entire  community,  are  sometimes  committed  where  no  one 
person  more  than  another  is  interested  in  having  the  of- 
fender brought  to  justice.  Should  It,  however,  be  decided 
that  the  person  who  makes  the  first  oath  is  to  be  not  only 
regarded  as  the  prosecutor,  but  that  his  name  as  such  shall 
be  fortially  indorsed  for  all  time  to  eome  on  the  back  of  a 
criminal  indictment,  it  would  only  be  adding  to  the  many 
diiltculties  which  already  exist  in  regard  to  bringing  offend- 
ers to  justice  as  the  law  now  stands.  There  are  but  few 
men  in  these  days  who  are  sufficiently  bold  and  patriotic  as 
to  place  theiMelves  in  the  equivocal  and  hazardous  position 
of  prosecutor  for  the  benefit  of  any  community,  which  in 
the  end  would  be  more  likely  to  condemn  than  applaud 
him.  It  would,  therefore,  be  wrong  t»  add  anything  to  the 
weight  of  anxiety  and  responsibility  which  already  attaches 
to  the  unfortuttate  individual,  who  in  this  territory  con- 
sehts  to  be(iome  a  prosecutor  in  cases  of  high  crimes  and 
misdemeanors.  As  has  already  been  stated,  as  the  law 
now  stands,  the  prosecutor,  in  case  of  acquittal,  is  made 
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liable  for  costs,  and  there  may  be  cases  where  it  would 
probably  be  proper  that  the  name  shoald  be  indorsed  as 
such — Bucby  for  InBtance,  aa  in  misdemeanors^  offenses  vhifih 
do  not  seriously  affect  the  public  interest  and  where  per- 
sonal or  private  rights  are  mainly  inyolyed,  but  where  the 
law,  for  wise  purposes,  permits  the  aggrieved  party  to 
prosecute  in  the  name  of  the  territory.  In  prosecntionB  of 
this  character,  should  a  motion  be  made  by  the  defendant 
during  the  progress  of  the  trial  or  at  its  commenceflient, 
that  a  prosecutor  be  indorsed  on  an  indictment,  and  assign 
good  reasons  therefor,  the  court,  in  their  discretion,  may 
order  it  to  be  done,  not  with  a  view  of  imparting  validity 
to  the  indictment,  but  in  order  to  give  the  defendant  any 
advantage  which  might  be  derived  from  his  being  able  to 
show  that  the  prosecution  has  been  instituted  in  private 
malice  and  not  to  serve  the  ends  of  public  justice. 

The  third  error  assigned  is,  that  the  words  deadly  we^KA 
were  not  inserted  in  the  indictment.  It  is  undoubtedly  the 
law  that  an  indictment  brought  under  a  particular  statute 
must  follow  the  words  of  the  act,  and  that  any  material  vari- 
ance would  be  fatal.  This  is  an  indictment  for  murder  in 
general  terms,  and  the  jury,  if  the  evidence  had  warranted 
it,  could  as  well  have  convicted  the  defendant  of  murder  in 
the  first  degree,  as  in  the  fifth  degree.  The  offense  charged 
is  one  at  common  law,  and  although  tbe  legislature  has  ai- 
acted  different  grades  of  murder,  it  is  not  required  to  vary 
the  usual  and  common  form  of  an  indictment,  to  enable  the 
jury  to  find  the  defendant  guilty  of  any  one  of  the  minor 
grades  of  the  offense.  Even  if  the  words  deadly  and  dan- 
gerous weapon  had  been  used,  in  the  specific  clause  of  the 
act  defining  what  should  constitute  murder  in  the  fifth  de* 
gree,  it  would  not  have  been  necessary  to  insert  those  wcNids 
in  the  indictment.  But  had  the  defendant  been  indicted 
under  that  particular  clause  or  part  ot  the  act,  which 
changes  the  common  law  definition  of  murder,  for  murd» 
in  the  fifth  degree,  and  the  words  in  question  being  used 
in  the  law,  it  would  then  have  been  necessary  to  follow  flie 
words  of  the  statute.  Our  adjudication  must  proceed  upon 
the  re<*<)i(l  represented  to  this  court,  without  refereoce  to 
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the  finding  of  the  jury,  and  the  indictment  being  in  the 
common  form,  and  no  statutory  provision  existing  in  this 
territory,  where  the  words  deadly  or  dangerous  weapon  are 
ased  in  simply  defining  the  crime  of  murder,  the  Indictment 
is  goo<L without  those  wordsw  On  the  contrary,  their  inser- 
tion would  have  vitiated  the  indictment,  for  I  am  unable  to 
discover  tiiat  they  are  to  be  found  at  all  in  the  particular 
clause  which  defines  or  rather  speaks  of  what  shall  be  mur- 
der in  the  fifth  degree.  It  is  right  that  all  the  parts  which 
constitute  the  offense  should  be  clearly  set  out  in  order  that 
the  defendant  be  enabled  to  ascertain  fully  whether  they 
constitute  an  indictable  offense  in  order  that  he  may  prop- 
erly defend  himself,  and  to  enable  him  to  plead  an  acquittal 
or  conviction  in  bar  of  another  prosecution  for  the  same 
offense.  This  indictment  contains  all  the  necessary  requi- 
sifes. 

The  case  of  The  Territory  v.  SevaUleSj  in  which  the  opin- 
ion was  delivered  by  this  court,  has  been  relied  upon  by 
the  defendant's  counsel.  But  the  decision  in  that  case 
is  predicated  upon  an  entirely  different  state  of  facts  from 
those  disclosed  in  this.  There  the  defendant  was  indicted 
under  the  seventh  section  of  the  third  article  concerning 
crimes  and  punishments  of  the  Kearny  code,  which  de- 
clares "that  every  person  who  shall  be  convicted  of  shoot- 
ing or  stabbing  another  on  purpose,  pt  of  assaulting  or 
beating  another  with  a  deadly  weapon,  with  intent  to  kill, 
maim,  ravish,  or  rob  such  person,  or  to  commit  any  other 
crime,  shall  be  imprisoned  not  exceeding  seven  years  and 
not  less  than  two  years." 

Here  is  an  indictment,  not  for  murder,  but  for  an  attempt 
to  commit  certain  specified  crimes,  and  was  brought  under 
a  particular  statute  which  creates  and  defines  the  offense, 
and  although  the  statute  contains  the  words  deadly  weapon, 
jet  these  important  words  were  entirely  omitted  in  the  in- 
dictment, and  the  court  very  properly  decided,  that  inas- 
much as  the  indictment  was  for  a  new  and  distinct  offense, 
under  the  statute,  it  should  have  followed  the  words  of  the 
statute,  and  not  having  done  so,  the  objection  was  fatal. 
By  reference  to  the  indictment  copied  in  this  opinion  and 
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the  matters  there  stated,  it  will  be  seen  that  there  is  no 
similarity  between  the  two  cases. 

There  was  also  a  question  in  the  case  just  referred  to,  in 
regard  to  the  caption  of  the  indictment    He  learned  jodi' 
says  that  ''the  indictment  only  describes  the  grand  jorr  &;« 
the  grand  jurors   of  the    territory   of   New  Mexico,  in 
quiring  for  the  county  of  San  Miguel,  and  did  not  sbov^ 
that  they  were  chosen,  impaneled,  and  sworn  for  that 
county."    This  defect  was  regarded  as  fatal  by  the  court 
but  this  objection  or  defect  to  the  caption  does  not  exist  in 
the  case  now  under  consideration.    On  the  contrary,  tk 
indictment  declares  that  "the  grand  jury  for  the  territory 
of  New  Mexico,  duly  impaneled  and  sworn  for  the  bod;  of 
the  county  of  Santa  Fe,"  etc.    The  allegation  that  they  w«v 
duly  impaneled  means  legally  impaneled  for  the  conntj  of 
Santa  Fe,  and  is  sufiScient  without  stating  that  they  were 
chosen  for  that  county..   The  judgment  <rf  the  conrt  belov 
is  thus  far  affirmed. 

Since  the  rendition  of  judgment  in  this  case  by  the  conr 
below,  the  act  providing  for  a  territorial  prison  has  b»^: 
repealed,  and  by  a  law  of  the  legislature,  the  convicts  a: 
required  to  be  confined  or  imprisoned  in  the  counties  wh^: 
the  offenses  haye  been  committed. 


JOHN  S.  WATTS  v.  THE   COUNTY   OF   SANTA  FR 

NoTicB  or  Changs  or  Reasons  for  Motioh  Unricbssabt,  Wbc  - 
Where,  upon  a  motion  to  quash  an  exeoatlon,  certain  rcssons  Vt^'"' 
are  assigned,  and  after  argument,  both  parties  being  present,  tlie  cj^r. 
upon  the  suggestion  of  the  court,  withdraws  the  reasons  assi^6l  ti 
assigns  others  varying  from  them  in  form  only,  and  not  In  sabeo:.'" 
and  requiring  no  change  in  the  arguments  or  authorities  relied  upoc  '^ 
the  adverse  party,  the  latter  is  not  entitled  to  new  notice  before  pr- 
ceedlng  to  further  argument,  and  If  he  declines  to  contest  the  si^'' 
further  without  such  notice,  the  conrt  may  nevertlieless,  decide  tbe  c  • 
tion  against  him. 

Appbal  from  the  district  oonrt  of  the  first  judicial  di> 
trict  for  Banta  Fe  county.  The  case  appears  from  th. 
opinions  of  th^  judges. 
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J.  8.  Watts  J  in  propria  pei'sona,  for  the  appellantb 
T,  J3,  WheaUmy  for  the  appellee. 

By  Court,  Boone,  J. : 

This  1$  an  appeal  from  the  judgment  of  the  conrt  of  the 
first  judicial  district,  on  a  motion  to  set  aside  the  levy  and 
sale  made  an4er  an  execution  issued  upon  a  judgment  in 
this  case,  to  quash  the  execution  and  to  stay  further  pro- 
ceedings in  the  same.  The  firet  reasons  assigned  for  the 
motion  wer^  a^  follows:  1.  Because  the  execution  under 
which  said  sale  was  made  is  founded  upon  a  judgment  null 
and  void  in  law;  2.  Because  the  execution  under  which 
£!aid  sale  is  effected  is  null  and  void;  3.  Because  the  prop- 
erty sold  could  not  legally  be  levied  upon  or  sold  as  the 
property  of  defendant  under  any  execution. 

(Signed)  Wheaton,  for  Defendant 

Daring  the  argument  upon  this  motion  the  defendant's 
counsel,  on  a  suggestion  from  the  court,  withdrew  the  rea- 
sons assigned  aboTe  and  substituted  the  following, to  wit:  1. 
Because  ao  execution  can  issue  legally  against  the  defendant 
on  a  judgment  of  this  court.  2.  Because  the  execution  under 
which  said  levy  was  made  is  issued  on  a  judgment  null  and 
void  in  law.  3.  Because  the  said  execution  is  illegal  and 
void.  4.  Because  the  property  levied  upon  can  not  legally 
be  levied  upon  or  sold  under  any  execution.  5.  For  various 
other  good  and  sufficient  reasons. 

It  appears  by  the  bill  of  exceptions  tendered  by  the 
plaintiff  and  signed  by  the  judge  below,  that  the  plaintiff 
declined  to  enter  an  appearance  or  to  make  any  argument 
on  the  second  reasons  filed,  due  notice  not  having  been 
given  to  him.  Whereupon  the  court  ordered,  that  the  said 
sale  be  set  aside,  the  execution  quashed,  and  that  all  fur- 
ther executions  in  the  case  be  stayed.  The  execution  re- 
ferred to  was  issued  on  the  twenty-fifth  of  December,  1854, 
under  which  a  levy  had  been  made  on  real  estate  belonging 
to  the  county  of  Santa  Pe;  and  the  same  sold  by  the  sheriff. 
It  is  charged  by  the  j>laintiff,  as  has  been  stated,  that  he 
ieclined  to  enter  any  appearance  to  the  subsequent  reasons 
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filed  by  the  defendant's  counsel^  or  to  enter  upon  any  argu- 
ment upon  the  same,  because  due  notice  had  not  been  giyen 
him,  and  that  nevertheless  the  court  proceeded  to  make  the 
order.  This  is  'the  error  assigned,  and  is  the  only  question 
before  this  court. 

When  matter  is  introduced  during  the  progreas  of  the 
cause  presenting  entirely  new  and  distinct  points,  which 
would  necessarily  require  of  the  opposite  party  other  proof 
and  different  arguments  to  meet,  and  it  appearing  plainly 
to  the  court  that  he  is  taken  by  surprise,  he  should  be  per- 
mitted to  hare  sufficient  time  to  prepare  for  the  purpoee  of 
meeting  with  proof  and  arguments  the  new  issues  or  aign- 
ments  presented.  Whilst  the  rights  of  parties  require  fliiB, 
it  is  not  the  policy  of  the  law  that  applications  of  thin  char- 
acter, and  when  it  is  apparent  to  the  court  that  the  objec- 
tion is  purely  technical,  and  that  no  harm  or  injustice  can 
possibly  result  from  the  want  of  further  time,  should  be  al- 
lowed. In  this  case  the  notice  itself  was  not  changed,  and 
in  the  subsequent  reasons  assigned  for  the  moti(m  the 
words  used  are  very  nearly  similar  to  those  contained  in 
the  reasons  withdrawn,  and  certainly  the  subject-matter  or 
spirit  is  the  same,  although  somewhat  raried  in  the  manner 
of  setting  it  out.  No  new  points  are  presented  requiring  a 
different  form  of  reasoning,  other  authorities  or  proof,  and 
we  are  unable  to  perceive  from  all  this  how  the  least  posa- 
ble  injury  could  have  been  done  to  the  cause  of  the  plaint- 
iff by  insisting  upon  the  disposal  of  the  case  without  farther 
notice.  By  affirming  the  proceedings  of  the  court  bdow, 
the  rights  of  the  plaintiff,  as  to  the  binding  effect  of 
the  judgment  against  the  county,  are  not  infringed  upon. 
This  judgment  against  the  county  of  Santa  Fe  remains  in 
full  force,  and  can  not  be  impeached  by  this  proceeding. 

Judgment  affirmed  with  costs. 

Separate  opinion  by  Benedict,  C«  Xt 

This  case  has  been  submitted  without  argument  and 
without  assignments  of  errors.  The  attention  of  the  cooit 
by  the  appellant  has  been  called  to  Qne  part  of  the  record, 
and  I  am  willing  to  announce  my  opinion  upon  the  points 
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presented.  A  motion  was  made  by  the  county  throagh  her 
attorney  to  set  aside  a  sale  of  property  made  by  the  sheriff, 
ander  an  ezecation,  etc.  The  bill  of  exceptions  shows  that 
the  appellant  waa  present  and  argued  the  motion.  As 
tliere  is  nothing  in  the  record  showing  that  notice  had  been 
given  to  him,  the  presumption  is  that  he  appeared  rolun* 
tarily  and  came  within  the  jurisdiction  of  the  court  After 
the  motion  was  heard,  it  was  withdrawn  upon  suggestion  of 
the  court,  and  another  filed,  varying  but  little  from  the  first 
Wh^  this  was  made,  Watts  declined  to  enter  an  appear- 
ance or  argument  unless  due  notice  was  given  him.  The 
court,  however,  proceeded  and  adjudged  the  motion  is 
favor  of  the  county,  and  Watts  excepted. 

The  appellant  wishes  this  court  to  say  whether  the  court 
below  was  right  in  deciding  the  second  motion  without  due 
notice  to  him.    I  think  he  had  notice;  a  summons  in  the 
forming  of  a  proceeding  in  an  original  writ  to  bring  a  party 
before  the  court  was  not  necessary.    Watts  was  there  and 
took  active  part  upon  the  first  motion.    The  exceptions 
clearly  imply  that  he  was  present  when  the  modified  motion 
was  made.    The  bill  says,  in  substance,  it  was  so  done,  and 
Watts  then  declined  to  enter  any  appearance  or  argument 
unless  due  notice  was  given.    The  court,  it  seems,  thought 
that  his  having  appeared  in  the  first,  and  being  present 
when  the  second  was  made,  and  declining  to  attend  further 
to  his  interest  in  the  case,  was  sufficient  notice,  and  I  think 
so  too.    The  court  had  something  to  do  in  determining 
what  was  due  notice  in  the  case,  and  I  see  no  oppression 
or  Indecent  haste  in  its  action.    Watts  sought  to  obtain  a 
mere  technical  advantage  by  assuming  that  he  had  no  no- 
tice, though  it  evidently  was  given  by  making  the  motion  in 
his  presence  and  hearing,  and  by  also  assuming  that  he  was 
not  there  in  law,  though  he  was  there  in  person. 

It  ia  not  the  first  time  that  parties  and  counsel  have  en- 
tered into  cases  and  flitted  out  again,  and  then  re-entered, 
perhaps  with  a  view  to  trying  the  nerves  of  the  court,  and 
by  rapidity  of  motion  embarrassing  its  action.  A  court 
that  knows  its  duties  and  powers  will  not  find  in  such  er- 
ratic practice  any  serious  impediment  in  the  way  of  exercis* 
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iiig  properly  its  Judicial  functions.  Watts  asked  for  no 
time  to  prepare.  The  court  only  went  on  in  the  tame  eatse 
in  which  Judge  Watts^  ahd  Wheaton,  attorney-general,  had 
been  so  long  aiid  so  aMy  in  argument.  I  can  not  conseBt 
to  rererse  this  c^u^  upon  the  ground  that  Judge  Watti  mm 
not  notified  ^  the  proceeding;    « 
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PEAirOigCO  LEONAEDO  v.  T^BBTrOET'  OF  ITBW 

MEXICO. 

WOVtMAJfB    NAMB     hot     ZHDOBSB)     OH     iNDKOnOUIT,      QHjaOSZOH      WAITID, 

Whhk.— Where  a  defendant  In  a  criminal  oa^  goes  to.  trial  In,  th^  oqurt 
below  without  objecting  to  the  want  of  an  indorsement  of  the  foreman's 
name  on  the  indletment*  h*  Is  praclnasd  tmua  majdng  thftt  ol^JecUon  in 
tke  avpsUate.  oonrti  and  It  wlU ,  b*  prenimM  thnt  tta^e .  lafliotment  wa^ 
properlj  indorsed. 

IFDOBSHMBHT  ov  FoBXHAii's  Namh  Indzspbhsablb.— The  indorsement  of 
the  foreman*s  name  on  an  indictment  Is  an  iBdlspensable  act  Ar  Baito 
e4loWCX  J« 

OAsnam  ow  Jmaammam^  SnnxQiBHOT  0iti*-lPlflkere  the  oaption  of  a^  li^f^. 
men^.stat^  that  the  giand.Jury  "were  inuDsneled,  sworn,  and  charged 
to  inQulre  within  and  for  the  the  body  of*  a  particular  county,  it  is  sufll^ 
oient  to  dioW'  that  they  were  legally  seleoted  tMun  that  coonty.  wli)t99t 
a  distinct  aTflmsnt  ol  that  faoL^ 

BMIBiViUift  STOIMt-  QOOnt-rFBBYIOVB . a9HViaXiOH  OW  TfllBf .  JJVpiMJta^AAJ,^ 

A  reoelyer  of  stolen  goods  may  be  tried  and  conyicted  without  a  previous 
nrresti  trial,  and  eonyiction  of  the  thief. 

Hcmatbrial  OB  TbchnicaXi  ExcHFTiOR&'After  a  trial  on  the  merits,  the 
Judgment  in  a  criminal  case  wHI  not  bo  reyened  on,  Immaterisl  or.tpolk*. 
oloal  exo#ptlp4& 

BnoBiTxiio  8139UQI  Goom,  What  OoHsrisuna-One  ifho,  knowing  ox  bar- 
ing good  reason  to  believe  that  goods  are  stolen,  retains  them  for  a  sin- 
gle moment,  or  permits  their  concealment  in  his  house,  either  f«r  tb/fl) 
purpose  of  <  appnoprlafclBg  them  to  bin  own  nsa  or  for  the  poippa?  o| 
ohtajnjnf^tbe.  reward,  may  be  convicted  of  receiving  stolen  goods* 
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VteBAL  Instructions  to  Jubt.— Under  tbe  act  of  the  leglslatare  of  Jubut, 
1868,  the  Judge's  instruotions.  In  oiimlnal  as  well  as  cIyII  actloBS.  ihoaU 
be  in  writing,  hut  where  verbal  instructions  were  given  in  a  ciimisil  eue, 
the  Judgment  will  not  be  reversed  on  that  ground,  nnlcfls  the  lDstni& 
tlons  are  excepted  to  at  the  time  and  embodied  In  the  bUl  of  ezoeptkn^ 
and  are  substaiitiaUy  erroneous  and  preiuOloial  to  the  defendaak 

"^SuxT,"  MsANiNO  or,  IN  AoT  OF  1858.— The  word  ••suit*'  in  the  ast  of 
January,  1858,  requiring  instructions  to  be  in  writing,  appttei  only  to 
civil  causes.  Per  Boone,  J.,  dissenting.  Benedicti  01  J.,  and  the  ottei 
Judges,  contra, 

INSTBUOTIONS   QlYBH    WITHOUT   BaQUXST.— It    18    the    llghfe    Of   ttlO  JOdfS  pR* 

aiding  at  a  criminal  trial  to  instruct  the  Jury  without  being  reqaetted  to 
do  SO  by  the  partlea    Psr  Benedict,  0.  J. 

Appbal  from  the  district  court  for  Bernalillo  ooonty. 
The  case  is  stated  in  the  opinion  of  Boone;  J. 

Baird  and  SopJdns,  for  the  appellaait. 

JET.  jBT.  Smith,  attomewgenerdL,  for  the  appellee.  L  The 
statute  requiring  written  instructions  in  all  ''suits"  applies 
only  to  civil  causes:  Toml.  L,  Diet  535.  2.  The  caption 
of  the  indictment  is  sufficient:  Whart  Prec.  of  Indictiuentfi 
14  and  20;  Tenor io  v.  Territory,  ante,  279. 

By  Court,  BooNB,  J.: 

The  defendant,  Francisco  Leonardo,  was  committed  at 
the  last  term  of  the  April  court  for  Bernalillo  county,  upon 
an  indictment  for  receiving  stolen  goods,  the  property,  goods, 
and  chattels  of  one  Louis  Zeckendoffer.  The  jury  assessed  a 
fine  of  one  dollar,  upon  which  judgment  was  entered  by  the 
court  below  in  the  usual  form.  Upon  the  record  herein  aa 
presented,  it  appears  that  the  clerk  below  has  omitted  to 
certify  the  judgment  rendered;  but,  by  the  argument  of  the 
attorney-general  and  the  counsel  for  the  defendant^  the  oonit 
is  permitted  to  regard  the  judgment  as  entered  below  in  the 
usual  form. 

Several  exceptions  were  taken  in  the  court  below,  and 
errors  assigned  in  this  court,  which  are  in  substance  aa 
fallows,  to  wit:  That  the  indictment  is  defective;  that  the 
caption  does  not  state  that  the  jury  were  taken  frwn  the 
proper  county,  and  that  it  is  not  shown  that  the  person 
who  is  alleged  to  have  stolen  the  money  was  first  arreBted, 
tried,  and  convicted;  that  the  court  erred  in  refusiDg  a  new 
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trial,  and  that  the  court  erred  in  charging  the  jury  yerbally, 
without  being  requested  to  do  so.    The  indictm^it  in  this 
case  is  in  the  usual  form,  as  laid  down  in  the  books  of  ap- 
proyed  precedents;  it  is  full  and  explicit  as  to  the  offense 
charged,  and  every  material  allegation  is  substantially  set 
forth.    It  was  stated  in  the  argument,  but  nowhere  appears 
in  the  exceptions  of  errors  filed,  that  the  name  of  ihe  fore- 
man was  not  indorsed  upon  the  indictment,  as  to  the  finding 
by  the  grand  jury.    The  defendant  should  have  taken  notice 
of  this  in  the  court  below.    He  did  not  do  so,  but  chp^e  to 
go  to  trial,  and  he  is  now  precluded  from  obtaining  any 
advantage  of  this  defect,  if  any  in  fact  existed;  and  it  is  fair 
to  presume  that  all  was  regular  in  the  court  below;  that  the 
name  of  the  foreman  is  regularly  indorsed  upon  the  indict- 
ment; but  that  it  is  a  clerical  error  of  the  clerk  in  omit- 
ting to  copy  it  in  the  record.    Of  this  I  have  no  doubt 
whatever.    The  caption  of  the  indictment  is  defective,  it 
is  alleged,  because  it  does  not  state  in  express  terms  that 
the  grand  jury  were  taken  from  the  county  of  Bernalillo. 
Upon  this  point  the  court  has  no  doubt.    The  caption  states 
that  "the  gi'and  jury  for  the  territory  of  New  Mexico  were 
impaneled,  sworn,  and  charged  to  inquire  within  and  for 
the  body  of  the  county  of  Bernalillo;"  and  it  is  an  extremely 
forced  presumption,  to  suppose  that  a  grand  jury  thus 
designated  were  taken  from  a  neighboring  county,  instead 
of  the  county  where  the. trial  took  place  and  in  which  the 
offense  was  committed.    It  is  therefore  sufficiently  apparent 
that  they  were  properly  and  legally  selected. 

As  to  the  exception,  that  the  person  stealing  the  money 
should  have  first  been  arrested,  tried,  and  convicted,  it  is 
only  necessary  to  say  that  the  act  of  assembly  in  express 
terms,  has  declared  this  to  be  unnecessary,  and  such,  I 
believe,  is  not  the  law  in  any  state  in  the  union.  After  a 
trial  upon  the  merits,  this  court  will  not  reverse  upon  im- 
material or  technical  exceptions.  This,  I  believe,  has  been 
the  ruling  of  every  appellate  court  in  England  as  well  as  in 
this  country  for  the  last  three  hundred  years,  and  yet  courts 
are  still  urged  to  pass  upon  exceptions  of  that  character, 
and  this  although  it  must  be  apparent  that  they  are  certain 
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to  shire  the  same  fate  of  the  thousand  and  one  siimlar 
cases  already  decided  upon. 

To  seriously  regard  trivial  and  onestablished  exceptions 
to  indictments  and  proceedings  in  criminal  cases,  woold,  ip 
%  majority  of  cases,  entirely  defeat  the  ends  of  justice,  make 
trial  by  jury  a  mockery,  and  courts  of  justice  a  curse  in- 
stead of  a  benefft  to  the  country.    There  are  well-settled 
and  subBtantial  objections  that  may  exist  and  be  alleged 
against  an  indictment  whi6h  no  trial  by  a  jury,  howev^^fair, 
can  cure.    In  cases  of  this  character  it  is  the  duty  of  tbe 
court  to  arrest  the'  judgment.    For  it  is  the  right,of  ererj 
defendant  arraigned  upon  a  criminal  indictment  to  demand 
that  the  matters  charged  against  hfm  should  be  set  forth  in 
such  a  manner  as  to  afford  him  protection,  as  a  bar  to  any 
subsequent  prosecution  for  the  same  offense,  and  unless  our 
courts  disregard  every  or  all  established  principles  of  law 
and  common  sense,  no  other  exceptions  should  be  enter 
tained. 

The  motion  for  a  new  trial  was  overruled  by  the  conrt 
below,  and  this  court  is  unanimously  of  the  opinion,  firom  the 
facts  exhibited  upon  the  record,  that  the  ruling  was  correct 
All  the  money,  am[o>unting  to  two  thousand  five  hundred 
dollars,  was  found  concealed  in  the  house  of  the  defendant, 
with  the  exception  of  some  fifty  dollars  paid  to  him  by  th** 
person' who  stole  it,  in  the  purchase  of  a  home  and  some 
provisions;  and  when  the  fact  of  the  larceny  was  mentioned 
to  him  on  the  morning  after  the  occurrence,  he  admitted  that 
he  knew  where  the  money  was,  and  stated  that  he  woald 
disclose  tbe  fact  to  the  owner,  for  the  sake  of  the  reward  of 
two  hhndred  dollars  which  was  ofPered  for  its  re<?0TefT. 
This  was  sufficient  to  siettisfy  the  jury  that  he  knew  where  the 
money  was,  and  the  fact  of  his  having  received  a  porti<»  of 
it  from  the  thief,  in  the  purchase  of  a  horse  and  proTiaions, 
was  calculated  to  leave  no  doubt  upon  their  minds  of  Ms 
knowledge  as  to  who  the  thief  was.  And  if  the  defendant 
for  a  single  moment,  retained  this  money,  or  any  portion  of 
it,  or  permitted  it  to  be  concealed  in  his  house,  either  for 
the  purpose  of  appropriating  the  same  to  his  own  use,  or  for 
the  purpose  of  obtaining  the  reward,  he  is  guilty  of  the 
charge.    The  smallntss  of  the  fine  inaposed,  or  assessed,  by 
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the  jnry,  was  no  doubt  the  result  ot  a  conviction  on  their 
part  that  howsoever  he  might  be  guilty  in  the  eye  of  the 
law,  yet  having  shown  a  disposition  to  return  the  money, 
which  was  done  to  the  entiiie  amount,  a  mere  nominal 
ponishment  was  all  that  was  required,  and  whether  tiie  jury 
erred  in  this  view  of  the  case  or  not,  it  is  certainly  no  good 
ground  for  the  defendant  to  take  exceptions  tow  ^e  at 
least  should  not  complain  of  this. 

There  is  another  exception  taken  in  tMs  case  to  the  i^oq 

of  the  court  helow,  which  I  will  now  proceed  to  notice.    It 

is  that  the  court  erred  in  giving  verbal  instructions  to  tlie 

jury.    A  majority  ct  the  court  are  of  the  opinion  that  the 

act  of  assembly  upon  this  subject  extended  to  onaniTOiJ 

prosecutions  as  well  as  civil  cases.   My  opinion  is  unchanged 

upon  this  point,  and  I  am  constrained  to  differ  with  the 

majority  of  the  court    There  was  no  fault  found  with  the 

court  below,  by  the  counsel  for  the  defendant,  with  anything 

that  was  said  to  the  jury  by  the  court,  and  the  remarks 

made  to  them  were  very  few.    No  exception  was  made  as  to 

an  instruction  either  upon  the  law  or  the  facts  in  the  case, 

and  no  request  made  to  the  court  to  reduce  the  iastroctions 

given  to  writing.    But  the  objection  rests  upon  the  naked 

fact  of  an  act  of  assembly,  which,  it  is  contended,  prohibitB 

the  judge  in  all  cases  from  delivering  a  v^bal  change  to 

the  jury.    There  are,  I  am  aware,  in  many  .states  of  this 

union,  statutes  which  require  the  judge  in  all  cases,  when 

requested  by  counsel,  to  furnish  a  copy  of  bis  charge  to 

the  jury.    This  is  probably  right  and  proper,  and  although 

some  of  the  judges  look  upon  it  as  a  privilege  liable  to  be 

abused  by  counsel,  in  sometimes  req^riring  written  opinions 

when  really  no  possible  objections  in  any  way  can  be  made 

to  the  charge;  yet  such  is  ^e  high  character  and  courteous 

deportment  of  a  vast  majority  of  the  members  of  the  bar  in 

the  United  States,  in  their  bearing  towards  the  court,  that 

it  seldom  occurs  that  a  judge  is  asked  to  commit  his  charge 

to  writing,  unless  the  counsel  is  sincere  in  the  belief  that 

he  has  erred  in  his  view  of  the  law,  or  has  misstated  the 

facts  in  the  case;  any  other  course  would  be  regarded  as 

captious.    The  judge  is  presumed,  at  least,  to  occupy  an 

impartial  position  on  the  bench,  and  he  should  be  actuated 
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solely  by  a  desire  to  see  that  the  law  should  preyail,  and 
the  ends  of  justice  be  attained,  and  if  to  effect  these  re- 
sults, he  should  be  of  opinion  that  the  jury  required  in 
structions  or  an  elucidation  of  the  evidence,  it  is  his  dotr 
to  give  it  to  them.  The  act  of  assembly  in  questicm  is  in 
these  words:  ^'That  in  any  suit  in  the  district  court,  the 
judges  shall  give  their  instructions  to  the  jury  in  writing 
only,  and  such  instructions  thus  given  shall  be  filed  with 
the  papers  in  the  case/' 

I  shall  not  undertake  here  to  enter  upon  the  que8ti(«, 
as  to  how  far  it  is  in  the  power  of  a  territorial  legislature  to 
regulate  the  action  of  United  States  judges,  as  to  the  man 
ner  and  mode  of  administering  justice  in  the  trial  of  causes, 
or  whether  it  has  the  power  to  say  that  every  word  uttered 
by  a  judge  to  a  jury,  in  all  civil  suits  and  criminal  prose 
cutions  shall  be  in  writing.  Would  it  not,  by  a  parity  of  rea- 
soning, have  the  power  to  say  the  judges  should  not  give 
any  instructions  whatever?  However  this  may  be^  I  feel  it  to 
be  a  matter  of  duty  and  self-respect,  not  to  give  a  latitndi 
nous  construction  to  an  act  of  the  legislature,  calculated, 
in  my  opinion,  to  impose  unnecessary  burdens  upon  the 
bench. 

In  endeavoring  to  ascertain  what  is  the  true  Anglo-Saxon 
meaning  which  the  legislature  attached  to  the  word  suit 
I  do  not  deem  it  necessary  to  refer  to  Blackstone,  CkAe,  or 
the  Year  Book,  or  to  the  old  Latin  lexicographers,  or  to 
the  early  writers  upon  civil  law,  for  I  very  much  question 
whether  these  books  were  read  or  studied  by  the  legislatiire 
that  passed  the  law,  with  any  view  of  finding  out  the  troe 
meaning  and  definition  of  the  word  suit.  It  is  plain  and 
obvious  that  this  word,  in  conmion  parlance,  means  the 
mode  and  manner  adopted  by  law  to  redress  civil  injn 
ries;  in  other  words,  that  it  means  dvil  action.  That  this 
is  the  common  and  universal  acceptation  of  the  meaning  of 
the  word  suit,  can  not  be  denied.  The  words  criminal  soit 
sound  awkwardly,  at  least  to  the  professional  ear,  and  are 
seldom  or  never  used.  Had  it  been  the  intention  of  the 
legislature,  or  the  gentlemen  who  framed  the  law,  to  inclade 
trials  for  crimes  and  misdemeanors,  the  words  ^'and  crim- 
inal prosecutions"  would  unquestionably  have  been  added 
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The  nniverBEl  rule  for  conBtruing  statutes  is  to  presume 
that  the  legislature  attached  the  usual  and  customary  mean- 
ing to  the  words  employed  in  connection  with  the  subject- 
matter  under  consideration.  And  this  is  certainly  the  only 
fair  and  honest  mode  of  arriying  at  their  intention.  A  de- 
parture from  this  common-sense  rule  must  invariably  lead 
the  inquirer  into  a  thousand  devious  paths.  It  is  oertainly 
the  only  safe  rule  for  a  judge  to  pursue,  and  should  never 
be  deviated  from.  No  other  construction,  theref (nre,  can,  in 
my  opinion,  be  fairly  put  upon  the  act  in  question^  than 
that  the  legislature  intended  to  impose  the  duly  on  the 
judge,  of  writing  out  his  opinion  in  civil  cases  only. 

For  myself,  I  care  nothing  about  the  matter,  and  shall, 
of  course,  in  the  trial  of  civil  suits  and  criminal  prosecutions 
conform  to  the  views  of  the  majority  of  the  court;  my  only 
objection  is  to  the  principle  involved. 

The  court  are  unanimous,  however,  that  the  judgment  of 
the  court  below  can  not  be  reversed  upon  this  ground,  for 
it  does  not  appear  that  there  was  any  misstatement  of  law 
or  fact  to  the  jury. 

The  judgment,  therefore,  of  the  court  below  is  affirmed 
with  costs. 

Separate  opinion  of  Benedict,  0.  J.  t 

Although  I  concur  in  the  judgment  which  the  court  ren- 
ders in  this  case.  I  am  not  content  to  let  it  rest  without 
putting  upon  record  my  opinion  as  to  one  or  two  points 
which  have  been  presented.  The  transcript  shows  that  the 
defendant  moved  in  arrest  of  judgment,  assigning  as  one 
ground,  that  the  court  charged  "and  directed  the  jury,  as  to 
the  law  and  faot^  without  being  requested  or  desired  to  do  so; 
and  that  said  charge  and  direction  was  given  verbally, 
without  requirement,  against  the  provisions  of  the  statute, 
thereby  illegally  influencing  the  jury.''  Defendant  excepted 
to  the  court's  overruling  the  motion.  As  to  the  exception 
that  the  court  charged  and  directed  the  jury  without  being 
requested  or  desired,  I  can  hardly  think  that  the  distin- 
guished counsel  for  the  defense  could  have  been  very  serious 
in  the  insertion  of  that  portion  in  the  motion  or  bill.  l%e 
power  and  right  of  a  judge  to  give  a  charge  to  the  trial  jury 
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alter  kearing  the  eyidenee,  when  he  shall  think  proper  and 
shall  believe  that  right  aod  joetice  ia  the  case  demand  such 
act  to  be  done  by  hina^  does  not  depend  upon  the  wishes  or 
will  of  the  parties  or  their  coansel ;  it  is  among  the  f onc- 
tions  and  dnties  of  the  jndge*  He  is  not  required  to  be  pas- 
siTe  add  silent^  until  moved  to  the  exercise  of  this  impor- 
tant function  by  the  counsel^  nor  oan  he  be  resisted  in  its 
performSAce)  although  the  matter^  the  principle^  and  law  (tf 
the  charge  ihay  be  eoceepted  to  and  preserved  for  revision  in 
the  appellate  oourt  He  should  scrupulously  aroid  en 
oroaching  upon  the  rights  of  the  jury,  whether  in  dvil  or 
criminal  oauses,  but  within  his  sphere  of  duty  and  anthor* 
ity.  He  should  see  in  trials  before  him  that  crimes  do  not 
go  unpunished,  and  that  the  innooent  do  not  fall  und^r  cod- 
viotion;  that  justice  be  not  thwarted  or  trampled  under  foot; 
that  passions  and  prejudices  do  not  usurp  the  office  ol  calm 
ininds  and  impartial  judgment;  and  that  sophistries  and 
ignoirance  do  not  dominate  over  reason,  Ic^c,  and  the  laws. 

In  instructing  the  jury  below  without  being  required,  the 
judge  but  exerted  his  right  to  do  so,  and  all  exertions  as 
to  the  kind  of  ohair  he  occupied,  or  where  his  hat  was  hang, 
or  where  he  boarded  and  lodged,  would  have  possessed 
equal  legal  merit  and  effect  Not  so  with  the  other  portioD 
of  the  exceptions  mentioned  in  the  case;  this  was  the  in- 
structing verbally.  In  January,  1853  (see  Revised  Statntes), 
the  legislature  enacted,  as  appears  in  the  English  transia 
tion,  as  follows:  ^That  in  any  suit  in  the  district  court  the 
judge  shall  give  his  instructions  to  the  jury  in  writing  onlj, 
and  such  instructions  so  given  shall  be  filed  with  the  papers 
in  the  case." 

I  am  not  aware,  that  any  judge  in  this  territarj  has  erer 
held  that  this  provision  was  binding  upon  him  in  the* trial 
of  causes  arising  under  the  laws  of  the  United  States,  In 
such  cases  our  courts  look  for  their  rules  of  proceeding  and 
practice  to  a  source  superior  in  authority  to  our  general  a^ 
sembly.  In  cases  arising,  however,  out  of  the  legjalative 
acts  of  this  territory,  and  in  trials  in  that  branch  of  junsdic 
tion,  the  courts  have  conformed  in-  their  rules  of  proeedope 
to  those  prescribed  by  the  legislature  where  the  subjeet 
was  one  of  rightful  legislation  in  its  hands. 
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In  the  act  cited,  the  woxd  suit  being  employed  in  the 
English  publication^  the  court  below  aaema  to  baye  h^ld,  and 
the  jadge  of  that  court  holds  still,  that  civil,  suits  only  are 
includedy  and  criminal  causes  are  excluded.  Now  to  a 
rightful  interpretation  of  the  act,  it  must  be  taken  ipto  con- 
sideration that  the  translation  is .  from  the  original .  in 
Spanish.  It  is  so.  marked  in  the  statutes.  It  .was  inti^ 
duced,  passed,  and  approyed  by  the  goyernor  in  Spanish; 
then,  if  there  is  any  discrepancy  between  the  plain  apd .  un- 
questioned meaning  of  the  terms  used  in  the  Spanish  origi- 
nal and  the  terms  used  to.  express  the  same  meaning  in  the 
English  translation,  the  original  must  prevail.  In  the  in- 
terpretation of  the  law  the  Mexican  people  are  not  to  lose 
the  benefit  of  their  laws  enacted  in  their,  own  tongue,  be- 
cause the  translation  has  done  injustice,  or  because  those 
who  occupy  judicial  seats  may  not  be  versed  in  the  Spanish 
idiom.  Now,  the  word  used  in  the. original  act  in  Spanish 
and  which  is  translated  suit,  is  caudds;  this  is  plural  of  the 
noun  ^caiua.  The  causa,  according  to  high  Spanish  authori- 
ties in  lexicogriCphy,  when  used  in  relation  to  judicial  .pro- 
ceedings, means  lawsuits,  trials,  criminal  causes  or  informa- 
tion: Bee  Velazquez'  Dictionary.  * 

By  reference  to  the  Spanish  and  Mexican  law-writers,  we 
find  that  the  word. cauaaa  is  used  to  embrace. all  causes,. as 
well  criminal  as  civil.  The  terms  sui1;.and  lawsuit,  we  find, 
when  translated. into  Spanish,  to  be,  in. connection. with  ju- 
dicial matters,  pleUOy  and  this  word  is  defined  Jitigation 
judicial  contest,  lawsuit.  Cause  in  English  includes  those 
civil  and  criminal,  so  the  word  causas  in  Spanish  expresses 
civil  and  criminal  causes. 

From  this  exposition,  there  can  be  no  doubt  that  the  act, 
as  written,  passed,  and  approved  in  the  Spanish  original, 
and  as  it  now  stands  upon  the  statute  books,  does  require 
the  judges  to  give  their  instructions  to  juries  in  all  cases, 
civil  and  criminal,  in  writing.  New  Mexico  is  not  strange 
and  alone  in  this  kind  of  legislation.  Many  states  have  en- 
actments on  the  same  subject,  and  not  infrequently  more 
stringent  in  limiting  their  judges'  action  in  the  mode  of  in- 
structing juries.  Our  act  only  requires  the  instructions,  be 
they  what  they  may,  to  be  written,  and  to  be  preserved  with 
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the  files  of  the  cause.  The  judge  may  instruct  to  whateier 
extent  he  may  believe  the  case  demands,  hot  he  most  write 
what  he  says.  In  the  motive  that  induced  the  law  in  qaes- 
tion,  I  can  see  no  good  reason  that  it  should  be  limited  to 
civil  causes  only.  It  was  intended  to  temper  the  influence 
of  the  judges  with  the  juries.  Perhaps  the  law-makers 
were  under  the  impression,  justly  obtained,  or  from  mis- 
representation or  caprice,  that  some  of  the  judges  had 
misused  or  abused  the  power  of  instructing,  by  making  the 
"last  speech"  to  the  jury.  Perhaps  some  judge,  from  a 
warm  zeal  to  promote  justice  and  prevent  wrong,  had  am- 
tracted  a  habit  of  endeavoring  to  enforce,  by  his  ddiveiy 
and  manner,  his  views,  opinions,  and  feelings  upon  jnries 
to  such  an  extent  as  to  produce  discontent  among  partiea  in 
court.  It  may  have  been,  too,  that  ambitious  and  talented 
counsel,  in  all  the  warmth  of  advocacy  for  their  clients,  had 
felt  chafed  and  chagrined  in  meeting  instructions  pointed 
and  amplified  in  direct  hostility  to  the  counsel's  great  ob- 
ject and  hope — success.  Let  the  complaint  have  been  what 
it  may,  any  motive  apparent  existed  as  ^ong  with  refer- 
ence to  criminal  causes  as  civil  causes.  Lawyers,  frmn 
their  education  and  prstetice^  would  incline  to  look  for  the 
stronger  motive  growing  out  of  criminal  causes.  If  the 
judge  abuses  his  functions,  and  from  his  influence  with 
juries,  becomes  dangerous  to  the  rights  of  parties  on  trial, 
can  it  be  supposed  that  the  l^slature  would  only  check 
and  temper  his  action  in  cases  involving  dollars  and  prop- 
erty only,  and  leave  him  loose  to  act  out  his  will,  ample  and 
swift,  in  cases  which  involve  the  liberty  and  life  of  the  party 
upon  trial?  Such  a  discrimination,  I  presume,  is  unknown 
upon  the  statute  books  throughout  the  nnion,  and  I  cer- 
tainly shall  not  impute  to  our  assembly  the  discredit  of  har- 
ing  adopted  it,  until  the  rules  of  legal  oonstruction  ahall 
impose  upon  me  the  obligation  to  determine  that  such 
adoption  has  been  made. 

To  be  prepared  to  instruct  at  all  times  in  writing,  and  not 
to  err  as  to  the  law  or  the  examination  of  facts,  is  a  severe 
task  upon  intellect  and  knowledge.  To  escape  error  and 
never  mistake  the  law  can  hardly  be  expected  of  the  ablest 
and  wisest.    No  judge  should,  however,  so  dispose  ai  the 
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rights  of  men  from  the  bench  aa  to  shrink  from  furnishing 
for  review  the  clearest  evidence  of  his  acts  or  their  legal 
groonds.    The  additional  labor  in  concentrating  the  powers 
of  the  mind  and  condensing  principles  into  writing  has  some 
compensation  in  the  avoidance  of  disputes  and  misrecollec- 
tions  at  the  bar  as  to  what  has  really  been  instructed  when 
exceptions  are  taken.    In  this  the  dignity  of  the  bench  is 
less  annoyed  and  exact  certainty  attained.    The  higher  the 
position  and  more  enlarged  the  service  imposed  upon  a  man 
in  a  free  government,  the  more  intense  is  the  mental  labor 
to  equal  the  duties  and  requirements  of  the  office.    The 
judges  of  the  higher  courts  hold  in  their  hands  the  admin- 
istration of  the  laws  to  their  fellow-beings.    On  these  de- 
pend the  happiness  and  security,  even  the  very  existence,  of 
society.    Labor  and  anxiety,  with  an  oppressive  feeling  of 
responsibility,  are  unavoidable  to  an  enlightened  and  con- 
scientious judge.    The  office  is  not  created  for  the  gratifica- 
tion of  his  pleasures,  vanity,  or  pride.    He  is  in  a  high 
trust  position,  for  and  in  behalf  of  the  government,  the 
public,  and   individuals.    This   ease   and  quiet  must  con- 
stitute no  part  of  the  rule  of  his  conduct,  nor  must  he  shrink 
from  any  burden  or  labor  as  hard  and  unbearable,  when 
required  by  the  legislative  powers,  with  an  intentional  want 
to  arrive  at  greater  directness,  exactness,  and  justice  and 
right  in  guarding  and  enforcing  the  natural  and  legal  rights 
of  men.    The  continuance  in  an  office  and  receiving  its 
honors  and  emoluments  should  all  be  received  as  evidence* 
of  a  willingness  on  the  part  of  the  incumbent  to  discharge 
all  the  duties,  bear  all  the  burdens,  and  perform  all  the 
labor  pertaining  to  the  office. 

As  to  the  instructing  verbally  in  this  case,  I  am  clearly 
of  opinion  that  it  was  improper  on  the  part  of  the  court 
and  hi  direct  violation  of  the  statute.  Yet  that  complaint  can 
avail  the  convicted  defendant  nothing.  In  the  hearing  he 
has  obtained  in  this  court,  he  should  have  embodied  the 
charge  itself  and  been  able  to  have  submitted  it  to  the  in- 
spection of  this  court.  This  court  will  not  reverse  any 
cause  for  alleged  irregularties  in  the  manner  of  charging 
the  jury,  unless  the  charge  itself  shall  be  preserved  and  the 
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record  shall  show  that  it  was  excepted  to  when  delivered. 
This  court  must  be  able  to  see  that  the  instructions  were 
such  as  might  lead  to  influence  unfavorably  the  part;  com- 
plaining.   Nothing  will  be  regarded  as  instructions  re- 
quired to  be  written  except  those  given  upon'  the  law  and 
evidence  touching  the  merits  of  the  case  and  the  iflsoes 
submitted  to  the  jury.    Trivial  exceptions  upon  Immaterial 
matters  will  work  no  relief  to  the  objector,  and  especially 
when  the  whole  record  shall  show  that  upon  full  trial  sub- 
tantial  justice  has  been  done  between  the  p^Lrties.    The  in- 
dorsement of  the  name  of  the  foreman  of  the  grand  jnry 
upon  the  indictment  is  an  indispensable  act.    I  would  not 
for  a  moment  be  understood  as  tolerating  the  idea  that  the 
court  could  arraign  the  accused  and  compel  him  to  plead 
to  and  go  to  trial  upon  an  indictment  without  such  indorse- 
ment.   No  notice  was  taken  of  such  omissibn  in  this  case 
below.    Surely  no  counsel,  in  the  f  ulflllmeht  of  his  profes- 
sional duties,  would  submit  his  client  to  all  theetpenses, 
perils,  and  mortifications  of  a  trial  for  felony,  knowing  SQcb 
a  fatal  deficiency  to  exist  in  the  form  of  proceedings,  and  in 
giving  faith  and  authority  to  the  public  charge  of  crime. 
It  certainly  can  hot  be  supposed  that  the  omission  could 
have  escaped  the  counsePs  examination. 

All  reasonable  presumptions  in  this  oourt  are  now  in 
favor  of  the  proceedings  having  been  regular,  and  the' con 
viction  rightfully  had  in  the  court  below.  Particularly  is 
this  the  case  when  the  charge  does  not  involve  life  or  a 
total  destruction  or  forfeiture  of  the  liberty  of  the  accnsed. 
In  this  case  it  is  fair  to  presume  that  the  indorsement  ei 
isted  in  the  court  below,  and  that  clerical  laches  h^ve  failed 
to  send  the  fact  with  the  transcript.  The  clerk  does  certify 
that  the  ''indictment"  was  found  by  the  grand  jury.  A 
glance  at  the  transcript  will  at  once  evince  the  irregular 
and  inexperienced  manner  in  which  it  is  prepared.  The 
defendant  brought  this  case  for  review.  It  was  upon  him 
to  have  a  perfect  record  before  us.  The  party  presumes 
too  much  upon  the  want  of  caution  and  firmness  of  this  tri- 
bunal, so  far  as  its  history  haa  yet  been  unrolled,  when 
he  brings  his  case  here,  and  with  a  mutilated  record,  caused 
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by  evident  clerical  errors,  hopes  to  escape  upon  an  unten- 
able technical  objection  the  just  denunciationfl  of  the  law 
whiefc  hava  ovectak^i  bim  in  the  district  court. 

Xhe  attopneygeneraJ  f^  the  territory  might  well  have 
gone  to  a  hearing  upim  th^  transcript^  with  an  intelligent 
foresight  that  though  the  defendant  had  filed  an  evident^ 
diminished  record,  the  cowt  would  properly  regard  aad  en- 
force the  legal  pvesumptiojis  inh^ent  in  the  cause, 

l^iAqf^OQDf  J.,  oft^Qprred  wi^i^  IMs  honpr  tl^e  chief  jusfcii^ 


JOHN  a  MOOBB  V.  WILLIAM  J.  DATBT,  BIOHABD 

OWBNB,  AKB  GEOBGS  EL  ESfFBS. 

Spahibh  and  Mbzioan  law  or  Rboistratioii  or  MoBTGAoasL—By  the 
Spanish  and  Mezloaa  Uw  prevaUiag  in  tlilB  territory  M  dale  of  the  tre»tgr 
iqf  Quadalupe  nidalgo,  and  still  in  Iprce  ezoept  to  far  as  rep^f^e^l  bj 
statute,  a  mortgage  was  Inpperatlye  upon  the  property  unless  reeor^ed  l|i 
the  mortgage  office  of  the  ludioial  district  in  which  the  property  was 
iltaated,  and  the  mortgage  was  required  to  be  presented  to  tb^  reglat^r 
for  insoiU»tion  iflthin  six  day?,  if  executed  in  thtf  town  where  it  w^  to  be 
registered,  and  within  one  month  If  executed  elsewhere,  and  to  be  regis- 
tered in  twenty-four  hours  after  suoh  presentation. 

HoBTOAOB  TO  BB  Rbqiscbbbd^  Whbbb.— Under  the  act  of  January  It,  186S, 
a  mortgage  is  not  TJ^lid  except  between  the  parties  interested,  pr  as  to 
those  having  actual  notice  of  it,  until  It  shall  be  deposited  for  registration 
with  the  clerk  of  the  county  where  it  was  executed. 

lone— Emox  or  NoN-BBaxsTBAnoir.— A  mortgage  executed  in  one  county, 
of  land  lying  in  another,  and  neyer  deposited  with  the  tilerk  of  the  former 
oonnty  for  registration,  but  recorded  in  the  latter  In  eleven  days  after 
execution,  must  be  postponed  to  a  judgment  recovered  in  the  former 
oonnty  two  days  after  the  mortgage  was  made,  execution  upon  which 
was  immediately  Issued  and  levied  upon  the  land,  the  judgment  creditor 
having  no  notice  of  the  mortgage,  where  the  levy  is  kept  alive  and  the 
land  sold  thereunder  to  the  judgment  creditor;  and  the  latter*s  title  can 
not  be  affected  by  a  aubseguent  foreclosure. 

Appbal  from  the  district  court  for  Bio  Arriba  county. 
The  opinion  states  the  case. 

Ji£,  Ashurst,  for  the  appellant. 

Bmith  and  Tompkins^  for  the  appellee. 
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By  Court,  Bbnediot,  a  J.; 

In  the  district  court,  Moore  filed  his  bill  to  foiecloee  a 
mortgage  against  Davey.  In  the  coarse  of  the  proceedings, 
Dayey  filed  his  plea,  setting  forth  that  Richard  Owens  and 
George  H.  Estes  had  obtained  a  jadgment  against  htm  in 
the  district  court  for  a  large  amount  of  money,  prior  to  fiie 
execution  of  the  mortgage,  and  that  by  virtue  of  execution 
in  pursuance  thereof,  they  had  become  the  purchasers  (A 
the  identical  lands  mentioned  in  the  m\Mrtgage;  that  being 
interested  in  the  premises,  they  had  not  been  made  partieB 
defendant  in  the  bill.  The  plaintiff  demurred,  but  his  de- 
murrer was  overruled  by  the  court.  Afterwards  Owenaand 
Estes  were  admitted  as  defendants,  and  filed  voluntarilj 
their  answer  to  the  bill. 

It  appears  that  the  mortgage  was  executed  on  the  twenty- 
third  day  of  June,  1853,  in  the  county  of  Santa  Fe,  and 
recorded  in  the  county  of  Rio  Arriba,  where  the  land  lay, 
the  second  of  July  following.  Two  judgments  are  set  forth 
in  the  complaint — one  rendered  in  the  district  court  of  Santa 
Fe  county  on  the  twenty-third  of  June,  1853,  for  one  thousand 
seven  hundred  and  seventy  dollars,  and  the  oth«p  on  the 
twenty-fifth  of  the  same  month,  in  the  same  county,  for  sevwi 
hundred  and  sixty-one  dollars  and  twenty-four  cents.  Ibe 
answers  set  forth,  in  substance,  that  executions  were  im- 
mediately issued  in  proper  form,  and  levied,  and  the  levy 
kept  alive  until  the  lands  were  sold  and  purchased  by  Owens 
and  Estes.  At  the  April  term  of  the  district  court,  1857, 
a  decree  was  rendered  against  Davey  for  the  amount  dne 
upon  the  moi'tgage,  and  if  the  decree  should  not  be  paid 
within  sixty  days,  the  lands  included  in  the  mortgage  against 
which  a  decree  of  foreclosure  was  made,  should  be  sold; 
and  that  Ow<?ns  and  Estes  should  deliver  possession  of  the 
premises  to  the  purchaser  within  sixty  days  after  the  sale. 
From  the  decree  thej  appealed.  It  is  insisted  in  this  conrt 
that  the  appellants,  by  their  judgments,  executioiis,  and 
levy,  acquired  a  lien  upon  the  lands  prior  to  the  mwtgage; 
that  they  never  lost  it;  that  they  were  rightfuUy  in  possesaion 
of  the  premises  under  their  judgment,  lien,  levy,  and  pw^ 
chase,  and  that  therefore  the  court  erred  in  disregarding 
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their  rights  in  the  decree  of  foreclosure,  and  also  in  its  de- 
cree that  they  should  deliver  up  the  possession  of  the  lands 
to  the  purchaser  under  the  decree. 

Prom  the  silence  of  our  statutes  at  the  time  the  mortgage 
in  question  was  made,  as  to  is  qualities  and  the  legal  con- 
sequences which  followed  its  execution,  we  are  to  turn  for 
information  and  authority  to  the  Spanish  and  Mexican  law, 
as  it  stood  at  the  tin\e  of  the  treaty  of  Guadalupe  Hidalgo. 
In  view  of  that  law  (still  in  force  where  not  repealed  or 
modified),  this  was  a  conventional  mortgage,  or  one  exe- 
cuted by  the  mutual  agreement  of  the  parties,  and  in  writ- 
ing, and  in  which  the  property  mortgaged,  the  terms  and 
conditions  were  duly  set  forth.    Such  ."mortgage,  in  order 
to  have  effect,  must  be  registered  in  the  mortgage  oflBce. 
If  this  be  not  done,  the  mortgage  is  inoperative:"  Schmidt, 
Civil  Law  of   Sjmin   and   Mexico,   8.    The  mortgage  "at- 
taches to  the  mortgaged  property,  and  follows  it  until 
released,  in  whatever  hands  it  may  fall:*'  Id.    "The  per- 
son in  whose  favor  the  mortgage  is  given  has  the  right  to 
seize  the  property  for  the  satisfaction  of  his  debt  or  claim, 
in  whatever  hands  said  property  may  be  found."    For  "this 
purpose  he  may  resort  to  executory  proceedings,"  etc. :  Id. 
183.    "Every  contract  creating  a  mortgage  must  be  regis- 
tered in  the  mortgage  office  of  the  judicial  district  where 
the  mortgaged  property  is  situated."    If  such  registration 
"is  not  made,  the  property  is  not  considered  mortgaged, 
and  the  contract  is  only  personal." 

These  extracts  show  the  benefits  as  getting  security  in  the 
property,  which  results  to  the  mortgagee  by  the  mortgage, 
but  to  have  "effect  it  must  be  registered,  otherwise  it  is 
inoperative."  "The  property  is  not  considered  mortgaged." 
The  contract  is  only  i>ersonal.  The  registration  had  to  be, 
too,  at  the  place  pointed  out.  Also  the  mortgage  had  to 
be  presented  to  the  register  for  inscription  within  six  days 
after  the  execution  of  the  contract,  if  made  in  the  same  town 
where  the  registry  was  to  be  made,  and  within  one  month 
if  made  elsewhere;  and  it  had  to  be  registered  within  twenty- 
four  hours  from  the  time  of  presentation. 
W^  •vill  now  examine  some  of  the  provisions  of  the  terri- 
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torial  statutes  entitled  "Conveyance^/'  The  Eevised  Code, 
page  194,  section  14,  defines  where  eonyejances  shall  be 
registered,  since  that  act  went  into  effect.  In  this  respect 
it  chapged  the  rule  bfefore  quoted.  "All  writings  convey- 
ing real  estate,  or  by  which  real  estate  may  be  affected  in 
law  or  equity,  which  shall  be  signed,  acknowledged,  acd 
certified  in  the  manner  herein  prescribed,  shall  be  regis^ 
tered  in  the  office  of  the  archives  of  the  county  wherein  said 
conveyance  is  made. 

"All  persons  making  said  instruments  of  conyejance 
after  they  shall  be  signed,  certified,  and  registered,  m  the 
manner  above  described,  shall  give  notice  of  the  time  of 
its  being  registered  in  the  office  of  the  register,  to  all  per- 
sons mentioned  in  said  conveyance,  and  all  purchasers  and 
mortgagors  shall  be  considered  in  law  and  equity  to  have 
purchased  under  said  notice." 

"None  of  said  writings  shall  be  valid  except  to  the 
parties  interested  and  those  who  have  actual  notice  of  the 
same,  until  it  shall  be  deposited  in  the  office  of  the  clerk  to 
be  registered." 

The  Spanish  rules  quoted,  and  the  statutory  provisions, 
will  aid  us  in  the  determination  of  this  case.    Althongb 
he  had  his  mortgage,  still  he  did  not  obtain  its  execn 
tion  until  the  next  day  after  the  first  judgment  in  faror 
of  Owens  and  Estes,  and  did  not  have  it  recorded  (and 
there  is  no  proof  that  it  was  ever  recorded)  until  ten  dajj* 
subsequent  to  the  said  judgment,  and  not  until  the  seTOith 
day  after  the  judgment  of  the  twenty-fifth  of  June.    Again. 
the  registration  was  not  made,  and  so  far  as  this  court 
knows,  never  has  been,  up  to  this  date,  made  at  the  offirr, 
and  within  the  county  specified  by  law.    The  mortgap- 
was  made  in  the  county  of  Santa  Fe,  and  the  act  of  twelfth 
of  January,  1852,  provided  it  should  be  registered  in  thv 
office  of  the  archives  of  the  county  where  made.    It  wa:* 
recorded  in  the  county  of  Rio  Arriba.    The  oflSce  of  thf 
clerk  in  the  county  of  Santa  Fe  was  the  place  where  i- 
should  have  been  deposited,  and  the  act  is  plain  and  ex 
plicit  that  it  should  not  be  valid  except  to  the  parties  in 
terested,  and  those  who  had  actual  notice  of  the  mortgac^ 
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until  it  should  be  deposited  with  the  proper  clerk.  The 
principle  or  rule  coDtained  in  these  sections  as  to  the  conse- 
qnences  of  non-registration  is  but  a  re-enactment  of.  the 
Spanish  law  upon  the  same  subject. 

The  answer  of  Owens  and  Estes  avers  the  immediate  issue 
of  execution  upon  the  judgment,  and  before  they  had  any 
actual  notice  of  the  execution  of  the  mortgage,  and  that 
upon  the  same  day  or  day  following  after  the  issue  of 
the  writs,  they  were  levied  upon  the  premises  in  question. 
Though  these  executions,  or  a  part  of  them  that  followed 
the  judgment,  are  offered  as  exhibits  in  the  answer,  they  do 
not  appear  in  the  record,  nor  any  proof  explanatory  of  their 
absence  or  descriptive  of  their  contents. 

The  answer  was  replied  to,  and  such  evidence  of  a  docu- 
mentary character  as  appears  in  the  transcript  is  not  so 
clear  and  satisfactory  on  some  points  as  the  defendants 
ought  to  be  able  to  produce.  We  think,  however,  that 
enough  appears  in  the  record  to  establish  Owens  and  Estes' 
lien  in  the  premises  in  preference  to  the  mortgage,  and  that 
the  decree  of  foreclosure  in  disregard  of  their  rights,  and  of 
expulsion  from  possession,  was  erroneous.  They  seem  dili- 
gently to  have  pursued  their  remedy,  and  therefore,  so  far 
as  their  diligence  has  gained  them  legal  advantages  in  good 
faith,  they  stand  favored  in  court.  "The  law  favors  the 
diligent,''  is  a  maxim  well  known  to  every  lawyer.  If  the 
complainant  has  lost  his  hold  upon  the  property,  so  far  as 
these  defendants  are  concerned,  he  will  take  warning  from 
it  and  guard  with  more  legal  vigilance  his  interests  in  the 
future. 

It  is  the  unanimous  opinion  of  the  court  that  the  decree 
of  the  district  court  be,  and  hereby  is,  reversed,  and  that 
the  cause  be  remanded  to  the  district  court  to  be  proceeded 
in,  in  conformity  with  the  general  views  of  this  opinion, 
and  that  upon  additional  proofs  ui>on  a  rehearing,  the  court 
will  protect  in  its  decree  such  equities  as  the  case  shall  dis- 
close as  accruing  to  any  of  the  parties  upon  the  record. 
And  it  being  made  known  to  the  court  here  that  Richard 
Owens  is  now  deceased,  the  district  court  will  admit  his 
administrator  a  party  representative  in  the  suit. 
Reversed  and  remanded. 
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▲FPlAIiB  WHBBS  JUB7  DiSPBNSBD  WITH.>- Where  ft   CftOM  ll  by  OOBSOII  bM 

by  the  judge,  without  the  intervention  of  a  Jury,  the  lodog  pwty.  to  «• 
title  himself  to  a  revision  of  the  facts  by  the  supreme  court,  abonld  noTe 
for  a  new  triaL  and  if  refused,  should  embody  the  evidence  la  a  MU  o( 
exceptions. 

PABOL  ETIDBHCS  as  to  OOUFBNSATIOS    of  APVBAIBBB  OF  WBtAS^-^^Ud  eit- 

dence  is  admlasible  to  show  that  an  appraiser  of  a  decedentt  ottte 
aerreed  to  serve  without  compensation,  and  also  that  he  perfonieA  bo 
service. 

Appbaisbb'8  Right  to  CkmpaiiHATioN.— Where  an  administrator  his  Jobed 
with  a  duly  appointed  appraiser  in  listing  and  valuing  the  propertj  of  the 
estate,  and  has  accepted  and  acted  upon  the  appraisement  witboot  ob]e^ 
tion,  expressing  himself  as  satisfied  with  it,  he  can  not  resist  psTmest  ot 
the  appraiser's  legal  fees  on  the  groudd  that  no  services  were  perforaed. 

Gbatuitoitb  Bbbticbb.— Where  one  performs  services  for  another  wM  the 
intention  of  not  demanding  compensation,  and  Is  so  understood  bj  the 
other  party,  he  can  not  afterwards  maintain  an  action  for  oompeoatioa 

Afpbaisbr*s  Waivbb  of  Compbnsation.— Clear  and  satisfactory  proof  viD 
be  required  to  defeat  the  claim  of  an  appraiser  of  a  decedent's  oitsie 
to  the  fees  allowed  by  law,  on  the  ground  that  he  ooasented  to  lerre 
gratuitously. 

JUBISDICTION    OF    PBOBATB     COUBT    AS    TO     AlJiOWING     CTAIMS.—Thfb   sBov- 

ance  of  claims  against  a  decedent's  estate  Is  so  pecullaily  within  the 
province  of  a  probate  court,  that  another  court  wiU  not  be  dbposed  to 
disturb  its  action  if  the  proceedings  appear  to  have  been  fair  and 
regular. 

Appbal  from  tbe  district  coart  for  Santa  F^  county.  Th^ 
facts  appear  from  th«  opinion. 

B.  H.  Tompkins^  for  the  appellant 
M,  Ashurstj  for  the  appellee. 

By  Conrt,  Benedict,  0.  J. : 

Mink  presented,  in  the  probate  court  for  the  coanty  of 
Santa  Fe,  a  claim  against  Levi  Spiegelberg,  as  administrator 
of  Elias  Spiegelberg,  deceased,  for  the  sum  of  one  hundred 
and  twenty  dollars,  for  service  as  an  appraiser  of  decedent's 
estate.  The  probate  approved  of  sixty-three  dollars  and 
forty  cents  of  the  claim,  and  rejected  the  balance.  H^ 
administrator  then  appealed  to  the  district  court,  and,  on 
trial,  judgment  was  rendered  against  the  appellant  for  the 
same  amount  adjudged  against  him  in  the  probate,  and 
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thereupon  he  appealed  to  this  conrt.  The  points  made  in 
the  canse  are  few.  We  deem  it  proper  to  notice  one  matter 
of  practice  which  the  record  brings  to  view.  In  the  district 
court  neither  party  required  a  jury.  The  judge  was  substi- 
tuted in  the  place  of  the  jury,  heard  the  testimony,  and 
found  the  judgment,  or  rather  the  verdict,  upon  the  facts 
submitted.  Spiegelberg  excepted  to  the  decision  of  the 
court,  and  tendered  his  bill  of  exceptions. 

Now,  had  the  cause  been  tried  by  a  jury,  the  party,  to  be 
placed  in  a  condition  to  have  entitled  him  to  a  revision  of 
the  facts  in  this  court,  should  have  moved  the  court  below 
for  a  new  trial,  and,  upon  being  overruled,  embodied  the 
evidence  in  a  bill  of  exceptions.    No  exceptions  could  have 
been  supported  against  the  judgment  of  the  court,  upon  the 
verdict  of  the  jVLvy,  until  its  attention  should  have  especially 
and  formally  been  called  to  a  re-examination  of  the  correct- 
ness of  the  verdict.    So,  too,  where  the  judge  is  substituted 
for  the  jury,  the  party  aggrieved  should  move  for  a  new 
trial,  and  the  judge  be  thus  required  to  revise  his  finding 
upon  the  facts  in  the  case.    If  the  motion  is  carried,  the 
party  will  then  be  entitled  to  his  bill  of  exceptions  on  the 
evidence.    This  will  be  found  to  be  the  usual  rule  of  prac- 
tice where  the  courts  are  permitted  to  put  the  judge,  by  the 
consent  of  the  parties,  in  the  place  of  the  jury,  in  trying 
the  facts  in  a  civil  action.    In  this  case,  such  course  was 
not  pursued;  the  appellant  only  excepted  to  the  judgment 
of  the  court.    Upon  this  practice  no  point  has  been  made 
before  us  in  this  court,  and  we  shall  give  the  parties  the  full 
benefit  of  a  revision  of  their  testimony,  the  same  as  if  it 
had  been  brought  here  in  the  most  regular  and  commanding 
mode.    The  chief  arguments  have  been  made  in  review  of 
the  evidence,  and  our  judgment  by  both  parties  is  expected 
to  be  rendered  upon  such  merits  as  this  evidence  discloses. 
Mink's  claim  was  founded  upon  alleged  services  as  one 
of  the  appraisers  of  the  estate  of  the  deceased  Spiegel- 
berg.   It  was  not  questioned  that  he  was  duly  appointed 
and  sworn.    The  statute  provides  that  "appraisers  shall 
receive  at  the  rate  of  fifty  cents  for  every  hundred  dollars 
until  the  termination  of  the  appraisement  on  property  left 
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by  will  as  well  aa  property  left  by  intestates:"    Rev.  Codes. 
490. 

It  aiip<»ars  that  Spiegelberg,  admiqistrator,  piade  an  in 
ventory  of  the  deceased's  estate,  and  the^ifaine  was  filed  in 
probate^  auioucting  to  .the  sum  of  twqnty-tour  thousand  one 
hundred  dollars  and  fifty-two  cents.  Five  days  from  the 
date  of  said  inventory^  Mink,  with  C.  P.  Clever,  swom  ^ 
praisers,  cerl  if y  that  they  bad  appraised  the  property  spe- 
cified in  the  inventory  at  the  same  sam  of  twenty-four 
thousand  one  hundred  dollars  and  fifty-two  cents.  This 
appraisement  appears,  to.  have  been  filed  with  the  probate 
as  the  true  valuation  of  the  estate,  and  its  correctness  iras 
never  opposed  by  the  Administrator.  The  latter  opposed 
the  justness  of  Mink's  demand  upon  the  grounds,  to  wit: 

1.  He  never  performed  the  services  as  appraiser  to  entitle 
him  to  compensation. 

2.  That  he  agreed  to  perform  those  .services  without 
compensation. 

The  only  oral  witness  was  Mr.  Clever,  the  joint  appraiser. 
Some  objection  was  made  by  counsel  for  Mink,  to  the  com- 
petency of  this  witness,  upon  the  ground  that  the  apprais 
^'s  action  being  reduced  to  waiting,  Mr.  Clever  could  not 
give  verbal  testimony  as  to  anything  said  or  done  by  Mink 
touching  the  premises.  We  tbiuk  that  the  court  properly 
admitted  the  witness  to  testify  and  upon  grounds  bo 
obvious  as  not  to  require  further  remark  in  this  opiniou. 
Clover's  testimony  unfolds  a  state  of  affairs  which  calls  for 
our  marked  condemnation  from  this  place.  We  are  onable 
to  say  that  any  f rand  was  actually  practiced  upon  those  iu- 
tcrested  in  the  estate;  but  the  m/ode  of  procedure,  if  per 
mitted  to  go  unrebuked,  and  should  it  be  repeated,  might 
lead  to  frauds  upon  estates,  heirs,  and  creditors,  of  the  most 
aggravated  eharacter.  A  large  portion  of  the  estate  con- 
sisted of  merchandise.  Clever  testifies  that  he,  the  witness, 
appraised  the  goods  in  company  with  the  administrator: 
tli.it  Mink  did  not  invoice  the  said  goods,  nor  did  he  render 
any  service  in  the  invoicing;  that  Mink  was  probably  in  the 
store  two  or  three  times  during  the  appraisement.  Clever 
states  the  reason  for  this  strange  conduct  to  have  been*  that 
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the  witneas  and  hie  partner  had  purchased  th^  goo4s  of  the 
administrator  at  a  certain  percentage  on  tl^e  original  cost, 
and  as  thej  were  going  to  put  said  goods  on  the  market, 
they  did  not  desire  said  Mink  to  koow  tk^  prices  of  sfiid 
goods* 

The  way  the  goods  were  appraised  was  by  putting  a  per- 
centage on  the  original  cost-  As  to  the  .<M:her  item^  in  the 
acconnty  witness  did  not  appraise  them,  nor  does  he  \im>w 
whether  the  plaintiff  appraised  them  or  not.  The  list  of 
the  other  items  was  made  out  by  the  administrator  and 
Mink,  and  the  administrator  brought  the  certificate  of  ap- 
praisonent  to  the  witness  and  told  him  it  wa^  all  right,  and 
he  aigBed  the  certificate.  Kow,  it  is  evident  that  if  Mink 
was  not  present  and  aiding  in  the  invoicing^  it  wap  because 
by  design  and  consent  between  the  joint  appraiser  and  the 
administrator  he  was  excluded.    Whether  Mink  knew  that 

m 

he  was  thus  combined  against/  and  became  willingly  pas- 
sire  in  his  exclusion  from  his  active  and  sworn  duties,  the 
witness  does  not  say.  The  witness  was  unwilling  to  trust 
the  private  interest  he  had  in  the  subject-matters  to  be  in- 
voiced to  the  ittlormation  of  Mink  for  fear  he  might  impart . 
his  knowledge  to  the  damage  of  Uxe  new  partnership  in 
trade  then  formed. 

To  all  this  the  administrator  became  a  willing  party. 
What  other  motive  he  may  have  had,  aside  from  the  inter- 
ests of  the  purchasers  of  those  goods  in  usurping  the  duties 
of  Mink,  and  excluding  a  sworn  agent  of  the  law  and  the 
estate  from  the  disdiarge  of  his  functions^  i^  not  brought 
to  view  in  the  testimony.  If  Mink  was  unworthy  of  the 
trust  with  which  he  was  clothed,  and  such  was  known  to 
the  administrator,  he  should  have  resisted  his  appraise- 
ment or  applied  for  his  removal.  From  all  that  appeal's  in 
this  case,  it  is  difficult  to  resist  the  conclusion  that  Mink 
was  appointed,  at  least  with  the  acquiescence  of  the  admin- 
istrator, with  the  hope,  if  not  the  positive  understanding, 
that  he  should  passively  and  willingly  minister  to  the  con- 
venience of  the  parties  most  immediately  interested  in  the 
(^oods  to  be  appraised.  We  do  not  see  that  be  was  at  all 
iinfaithf nl  to  their  views  and  wishes.     After  the  goods  were 
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disposed  of,  it  seems  that  Mr.  Clever  became  pasaiye  as  to 
the  other  items  of  the  estate,  though  exceeding  thirteen 
thousand  dollars  in  valuation.  Mink  could  not  give  anj 
knowledge  o£  these  items,  the  imparting  of  which  would 
injure  the  private  interest  of  others,  and  so  Mr.  Clever  re- 
tired from  further  labor,  and  the  administrator  joined  him- 
self with  Mink,  in  whom  both  he  and  Clever  seem  at  this 
point  to  have  found  confidence.  The  administrator  made 
out  the  list,  and  with  Mink,  brought  the  certificate  to 
Clever,  and  told  him  it  was  all  right,  and  he  signed  it 
The  administrator  was  well  satisfied  with  Mink's  lahors; 
assured  Clever  that  all  was  right;  filed  the  appraisemoit 
with  the  probate  as  the  true,  genuine,  and  lawfully  made 
appraisement  of  the  estate  he  was  charged  to  guard,  ad- 
minister, and  distribute,  and  never  once  thought  of  ap- 
plying to  the  probate  to  set  aside  the  valuation,  as  one 
made  by  himself,  with  one  of  the  appraisers  only. 

After  all  this,  after  Mink  had  been  so  complying,  and  his 
labor  had  been  so  satisfactory  to  the  administrator,  we  are 
asked  to  turn  Mink  from  this  tribunal  as  one  having  no  jn£t 
claim  to  pay  for  services  in  the  capacity  to  which  he  was 
appointed.  We  can  not  consent  to  such  an  act  of  wr(»g 
and  injustice.  It  is  not  for  Spiegelberg,  after  having  used 
Mink  as  he  desired;  after  having  found  him  quiet  and  anob- 
trusive,  in  the  midst  of  the  usurpations  and  irregularities 
practiced  in  the  mode  of  appraisement;  after  having  been 
so  well  satisfied  with  Mink,  that  ''all  was  right;"  after  haT- 
ing  treated  the  appraisement  as  truly,  properly,  and  strictly 
made,  and  filed  the  same  with  the  probate,  without  aiij 
attack  upon  its  legal  genuineness;  after  appropriating  to 
himself  all  these  services  of  Mink,  and  still  claiming  all  the 
advantages  resulting  from  them,  without  once  pretending 
that  the  estate,  or  any  one  interested  in  the  same,  had  been 
wronged  or  defrauded  by  any  commission  or  any  act  (rf  bad 
faith  on  the  part  of  Mink  as  appraiser;  after  all  this,  we 
say,  it  is  not  for  Spiegelberg,  in  a  suit  of  this  nature,  to 
repudiate  the  fair  demand  of  the  appraiser. 

As  to  the  ground  that  Mink  agreed  to  perform  the  serv- 
ices without  compensation;  we  take  this  proposition  to  be 
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correct,  that  when  one  person  performs  some  sernce  to 
another  without  intending  to  charge  pay  while  performing 
the  same,  and  is  so  understood  by  the  recipient  of  the  serv- 
ices when  donO;  the  person  so  performing  has  no  legal 
claim  maintainable  in  a  coupt  of  justice.  Clever  proves 
that  he  charged  nothing  for  his  services  as  appraiser^  nor 
did  he  intend  to  charge  anything,  because  his  impression 
was  that  the  appraisers  were  not  to  charge  anything.  (Sever 
knew  that  he  made  such  an  agreement,  and  thinks  Mink 
made  the  same;  thinks  he  he^xd  Mink,  after  the  com- 
mencement, say  he  did  not  intend  to  charge  anything,  and 
would  not  have  done  so  had  the  administrator  treated  him 
well,  but  that  he  now  would  charge  all  the  law  would  give 
him. 

Mink  was  an  agent  appointed  by  law  to  perform  certain 
duties.  His  compensation  was  fixed  by  law  and  put  be- 
yond the  control  of  the  administrator.  To  establish  that 
Mink  renounced  to  the  latter  his  lawful  claim  to  pay,  the 
evidence  must  be  of  the  clearest,  most  direct,  and  certain 
character.  He  was  the  agent  of  the  law,  and  not  the  em- 
ployee of  Bpiegelberg,  and  not  dependent  upon  his  will  for 
his  pay.  Clever  says  he  made  no  charge,  and  thinks  Mink 
was  to  have  made  none.  His  impressions  are  not^sufficient 
to  defeat  another  in  his  clear  and  just  legal  rights.  Clever 
was  interested  in  the  concealment  of  the  prices  of  the 
goods,  as  he  states,  and  theref<H-e  might  well  have  agreed 
to  charge  no  pay,  if  that  could  assist  him  in  procuring  the 
appointment. 

Mink  had  no  such  interest.  The  estate  was  abundant 
and  rich  in  property,  and  the  administrator  was  under  no 
necessity,  no  obligation  to  procure  the  services  of  such  as 
would  labor  for  nothing.  We  think  the  testimony  insufS- 
cient  to  maintain  that  Mink  renounced  his  claim  to  pay.  As 
to  the  amount  of  the  judgment  below,  it  seems  the  same  as 
that  approved  and  allowed  by  the  probate.  The  action  of 
the  latter  may  have  had  some  influence  upon  the  mind  of 
the  district  court.  Both  the  probate  and  the  district  courts 
probably  took  an  equitable  view  of  Mink^s  actual  labor. 
Be  that  as  it  may,  Bpiegelberg  has  no  cause  to  complain. 
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Had  the  judgment  been  far  a  larger  amount,  we  would 
not  disturb  it.  The  allowance  of  payments,  and  the  ap- 
proval of  claims,  to  the  legal  and  judiciary  agents  of  a  de- 
cedent's estate,  are  so  especially  within  the  provinee  of  the 
probate,  that  another  court  will  not  be  disposed  to  distarb 
its  action  when  the  proceedings  have  been  fairly  and  regu- 
larly done,  and  it  has  had  a  full  knowledge  of  all  the  facts 
legitimately  connected  with  the  subject-matter. 

While  the  district  and  this  court  have  their  superrisory 
powers,  they  will  duly  respect  the  acts  of  the  probate  in 
those  matters  intended  by  our  laws  to  be  so  thoroughly 
submitted  within  its  province.  We,  however,  admonish  that 
court  of  the  necessity  of  great  vigilance,  that  its  confidwce 
may  not  be  too  lavishly  bestowed  on  persons  full  of  zeal  to 
acquire  the  control  of  wealthy  estates  whose  heirs  are  not 
infrequently  in  Europe.  In  the  wise  care  of  no  one  is  the 
heir's  interest,  as  such,  so  reposed  as  in  our  probate  coorts. 
All  legal  agents  appointed  in  pursuance  of  law,  to  duties, 
trusts,  or  powers  touching  such  interests,  should  be  as  far 
removed  as  possible  from  selfish  and  corrupting  motives. 

It  is  the  unanimous  opinion  of  this  court  that  the  judg- 
ment of  the  district  court  be  aflSrmed,  with  costs. 


MARIA  BNOABNACION  ROMERO  v.  LUGAKDA 

MUSOS. 

BUJi    TO    PBOTIBCT    P083B88ION    REGOTBRED  IN  EjBCTMSNT.— WbeK,  ftfttf  tbc 

plaintiff  has  reoovered  in  ejeotment;  and  been  put  in  poaB6Ml<m.  tM0  de- 
lendant  re^enten  upon  the  premises,  expels  the  plaintiff,  and  destioi* 
his  crop,  etc.,  a  bill  will  lie  to  restore  the  plaintiff  to  possession  and  to 
enjoin  the  defendant  from  further  molesting  or  dtetufhing  him 
there  being  no  adequate  legal  remedy. 

liuuNOzioiv  AcuiNBT  TBBSFiaB.— An  IniuntsttOD  win  He  to  resmtD 
for  whieh  there  is  no  adequate  remedy  at  law. 

Appeal  from  the  district  court  for  Rio  Airiba  comtr. 
The  opinion  states  the  case. 

J:  8.  WaUs,  for  the  appellant 

M.  Ashursty  for  the  appellee. 
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By  Oonrt^  BBN^Dior,  G.  J. : 

In  the  district  canrt  tlie  defendant  demurred  to  the  com- 
plainant's bill  in  chancery^  which  was  sustained  by  the  courty 
and  judgment  rendered  in  favor  of  defendant  for  costs,  and 
thereupon  complainant  appealed.    The  demurrer  averred 
that  the  bill  did  not  contain  equity.    The  bill  shows  that  at 
the  September  term,  1854,  of  the  district  court  for  Bio 
Arriba,  the  complainant  prosecuted  a  suit  in  ejectment 
against  this  defendant,  succeeded  upon  the  trial,  obtained 
ezeention  in  doe  time,  and  waa  duly  put,  by  the  sheriff,  in 
possession  of  the  lands  and  premisea  in  question.    In  March, 
1855,  the  defendant,  as  the  bill  says,  '^unlawfully  and  in 
contempt  and  disregard  of  said  judgment  and  recorery, 
entered  upon  and  took  possession  of  said  lands  (the  same 
recovered  in  the  ejectment  suit),  palled  up  and  destroyed 
the  crop  of  the  complainant,  planted  and  growing  on  said 
Jand^  to  her  damage  in  the  sum  of  sixty  dolar&"   She  further 
states  that  she  was  unlawfully  deprived  of  the  possession  of 
the  lands  vrhieh  she  had  rightfully  obtained  in  her  suit 
against  Muflos,  and  also  deprived  of  the  benefit  of  the  same; 
also  that  defendant  was  trespassing  upon  the  lands  of  the 
complainant,  and  outside  of  those  described.    Other  matters 
are  stated,  but,  for  the  purposes  of  this  opinion,  enough  are 
recited.    An  injunction  was  prayed  for,  to  enjoin  defendant 
from   molesting,   disturbing,   harassing,   or  driving  away 
complainant  from  the  possession  of  her  land.    She  also 
prayed  to  be  restored  to  the  possession,  and  to  be  secured 
from  the  disturbance  of  Muflos,  etc.    She  charges,  likewise, 
that  defendant  had  carried  the  crops,  etc.,  away. 

Bat  few  points  are  presented  for  consideration  in  this 
case.  We  think  the  court  erred  in  sustaining  the  demurrer. 
Bqoity  obtains  jurisdiction  where  the  remedy  at  law  is  not 
plain,  adequate,  and  complete.  It  is  not  enough  to  exclude 
its  Jurisdiction  that  there  is  a  remedy  at  law.  The  remedy 
should  be  equal  to  give  complete  redress.  If  it  fails  in  some 
essential  quality,  the  equity  may  be  inroked.  In  this'  case 
the  plaintiff  had  pursued  her  ranedy  by  ejectment.  All 
that  that  action  would  do  for  her  had  been  done;  complete 


816  BoMEBO  V.  Muifos.  [Sop.  Ct 


opinion  of  the  Ootirb— Benediet*  O.  J. 


execution  had  been  had;  that  cause  was  ended.  Still  in 
utter  contempt  of  the  force  of  the  law  sanctions  in  fayor  of 
the  pladntiff;  defendant  again,  by  some  means,  re-enteis  the 
lands,  and  deprives  the  plaintiff  of  the  enjoyment  of  her 
lawful  possession.  Will  equity  say  that  the  plaintiff  has  no 
other  remedy  than  to  repeat  her  ejectment  case?  And  how 
many  times  must  she  be  remitted  to  the  deprivation  of  the 
possession  and  the  same  lawsuit,  with  all  the  haraasmentB 
and  expenses  incident  thereto,  before  she  can  find  equitable 
relief  by  injunction? 

When  such  a  persistent  disregard  of  legal  rights  as  is 
set  forth  in  this  case,  with  such  a  virtual  disobedience  of 
the  mandates  of  the  courts,  are  perpetrated,  it  is  time  that 
the  courts  interfere  to  prohibit  their  repetition  in  future.  It 
may  be  said  that  resort  may  have  been  made  to  the  action 
of  forcible  entry  and  detainer  within  the  jurisdiction  of  a 
justice  of  the  peace.  What  hoi)e  could  the  plaintiff  have, 
when  the  action  of  the  district  court  had  been  set  at. 
naught,  that  any  redress  could  be  effected  through  the 
justice*s  court?  Again,  to  give  the  justice  jurisdiction,  the 
entry  or  detention  must  have  been  in  certain  modes,  and, 
from  the  bill,  it  is  by  no  means  certain  that  the  entry  in 
this  case  was  made  in  either  of  those  modes.  The  joatico 
can  not  take  jurisdiction  where  the  titles  or  boundaries  of 
the  lands  should  come  in  question,  and  trom  the  bill  it  is 
quite  probable  that  the  latter  would  arise  upon  the  trial. 
So,  both  in  the  prosecution  of  trespass,  and  to  arrest  the 
committing  of  threatened  trespass,  equity  frequently  inter 
feres.  The  injured  party  is  not  compelled  to  lie  still  and 
submit  to  trespasses  until  his  wrongs  or  his  ruin  shall  be- 
come complete,  and  then  seek  his  redress  through  the  vexa- 
tious and  costly  and  sometimes  doubtful  process  of  law. 
He  may  seek  a  relief  from  equity  adequate  to  save  him  from 
the  trespasses  and  their  consequences  in  time. 

How  tht3  proof  may  disclose  the  facts  on  the  hearing  of 
this  complaint  we  of  course  know  not.  We  are  now  pass- 
ing apoh  the  case  as  it  stands  upon  the  record,  and  we 
think  that  the  defendant  should  have  been  required  to 
answer.    Upon  hearing  the  case  after  the  parties  shall  make 
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their  issue  and  produce  their  proof,  or  in  whatever  mode  the 
cause  shall  stand  before  the  court  for  hearing,  it  will  be 
able  to  render  such  decree  as  equity  and  justice  shall  re- 
quire. We  think  the  face  of  the  bill  presents  ample  grounds 
for  an  injunction.  It  is  the  unanimous  opinion  of  this 
court,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  this  cause  be  remanded  to  said  court  for  further 
hearing;  that  the  demurrer  be  overruled,  and  the  defendant 
be  required  to  answer  the  bill,  and  that  the  appellee,  Mufios, 
pay  the  costs  of  this  appeal,  and  that  the  clerk  in  certifying 
this  case  to  the  court  below,  certify  also  a  copy  of  this 
opinion. 
Reversed  and  remanded. 


GEOKGB  CARTEB  v.  TERRITORY  OF  NEW  MEXICO. 

JuDiciAi.  NoTiCB  or  HiETOBicAii  FACTa— Judicial  notice  will  be  taken  of 
imbllo  and  notorious  facts  in  the  history  of  New  Mexica 

dBrmsTJOJS  or  Mbxican  Citizenship  undbb  Tbsatt.— The  declaration  of 
Intention  to  retain  the  character  of  Mexican  citizens  provided  for  by  the 
treaty  of  Guadalupe  Hidalgo,  with  respect  to  Mexican  residents  of  this 
territory,  must  be  presumed  to  have  been  designed  to  be  made  accord- 
In?  to  the  laws  of  naturalization  of  Mexico,  rather  than  those  of  the 
United  States. 

Public  Dbclabation  Nscbssaby.— Such  declaration  of  Intention  oould-  not 
be  made  prirately,  but  was  necessary  to  be  made  before  some  court,  of- 
ficer, tribunal,  or  public  authority,  who  should  preserve  the  eridence  of 
it. 

GOTSBVOB   WABHIKGTON'B   PBOGLAICATZON    OS  THIS    SUBJBGT  UNNBCBBBABT.— 

The  proclamation  Issued  by  acting  Governor  Washington,  In  April,  1848, 
was  not  necessary  to  enable  Mexican  residents  of  the  territory  to  elect 
to  remain  Mexican  dtlzena;  but  in  the  absence  of  any  such  proclamation, 
a  formal  declaration  of  an  Intention  to  retain  such  citizenship  made  be- 
fore a  court  having  a  record  and  a  clerk  to  keep  the  same,  would  have 
been  suOlcient.  • 

dncB  PBOCC*4]CATZOir  AVTHoBiZBix—Actlng  Governor  Washington  had  com- 
petent authority,  as  the  representative  of  the  president,  and  the  execu- 
tive head  of  the  ds  facto  government  then  existing  In  this  territory,  to 
Issue  such  proclamation. 

Dbclabation  ufdbb  buoh  Pboolahatioit  Vauix^A  declaration  of  an  in- 
tention to  retain  Mexican  citizenship  made  and  subscribed  freely,  know* 
inflrly*  Ai^d  without  fraud  or  deception,  before  a  probate  court,  in  accord- 
ance with  Governor  Washington's  proclamation,  was  a  valid  and  binding 
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ezerolae  of  the  right  of  eleetion  reserved  to  Mezicaa  residenti  of  tha 
territory,  by  the  eighth  Article  of  the  treaty  of  Guadalupe  Hidalga 

PBOor  or  Dbglabation  iNSumciBNa*,  Whbn.— The  appearanoe  of  the  uae 
of  a  party,  proved  to  be  In  his  own  handwrltlngt  subscribed,  with  otlwn, 
to  a  declaration  of  an  intention  to  retain  the  character  of  a  Mericaa  tiv 
Izan,  contained  in  a  book  produced  from  the  oflloe  of  the  secretary  of  tkc 
territory,  but  not  shown  or  certified  to  have  been  the  record  of  tlis  pn^ 
bate  court  of  any  county,  and  there  being  nothing  to  prove  tlist  sock 
list  was  opened  or  kept  in  pursuance  of  the  proclamation,  or  Uiit  uj 
of  the  persons  whose  names  are  included  therein  ever  appeared  befoie 
any  court  or  officer,  and  subscribed  such  declaration,  or  as  to  when  v 
where  the  names  were  subsoribed,  is  whoUy  insuffleient  evidence  of  u 
exercise  of  the  right  to  elect  to  remain  a  Mexican  dtisen  under  siU 
treaty. 

Ckbtoticatb  by  Dbputt  Clbbk  iNSUinciaNT,  Whsh.— A  oertiflcste  sisoed 
by  one  as  "deputy"  in  the  name  of  his  principal  as  cleric  of  a  oowtb 
not  a  sufficient  authentication  of  an  official  dooumeot*  it  seem,  where 
there  is  no  law  authorizing  the  appointment  of  a  deputy. 

Cbbthtcatb  must  Statb  FAcra^A  clerk's  certificate  to  a  list  of  nsnee.  Ap- 
pended to  a  declaration  of  intention  to  remain  Mezieaa  citlseiis,  tlut  "it 
is  a  correct  list  of  all  who  have  elected"  in  a  particular  county  '^toreuic 
the  character  of  Mexican  citizens,"  is  Insufficient,  because  it  states  sierdj 
the  judgment  of  the  officer  and  not  the  facts  as  to  the  persons  lo  bsdcA 
having  appeared  before  such  officer  and  subscribed  such  dedaratloii,  etc. 

Pboof  or  ExscuTiYB  PBOCuuif  ATioN  iNSUTncuNT,  Whxn.— The  mere  fcd> 
duction  of  a  copy  of  an  executive  proclamation,  not  oerUfled  by  ssy  po^ 
son  without  any  proof  that  it  was  ever  published.  Is  insuffident  proof 
of  the  issuance  of  such  proclamation. 

FXUNO  DBGLABATiosr  ov  Naxubalization  xx)m  HOT  Pboyb  AuxsAfi&-ne 
filing  of  a  declaration  of  Intention  to  become  a  citizen  of  the  Ushc^ 
States  by  a  Mexican  who  resided  In  this  territory  at  the  dste  of  the 
treaty  of  Guadalupe  Hidalgo,  is  not  evidence  that  such  MezIesB  bid 
previously  elected  to  retain  his  Mexican  citizenship  under  that  tne9. 
where  such  evidence  is  offered  under  a  plea  In  abatement  to  sa  Isdleir 
ment  found  by  a  grand  Jury  of  which  such  Mexican  was  forensa. 

Appeal  from  the  district  court  for  Santa  Pe  county.   Tie 
opinion  states  the  case. 


Ashurstj  for  the  appellants 
B.  S.  TampkinSy  aUamey-generdly  for  the  appellea 

By  Court,  Benedict,  0.  J. : 

George  Carter,  at  the  March  term,  at  Santa  Fe,  of  the 
first  judicial  district  court,  1858,  was  indicted  for  an  assault 
with  intent  to  kill  and  murder  Juan  Duro.    Upon  being  v- 
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raigned,  he  pleaded  specially  "that  the  territory  of  New 
Mexico  ought  not  further  to  prosecute  the  said  indictment 
against  him,  because  he  saith  that  Anastacio  Sandoval, 
one  of  the  grand  jurors  who  found  the  said  indictment,  was 
not  at  the  time  of  finding  said  indictment  a  citizen  of  the 
United  States,  but  was  at  the  time  of  finding  said  indict- 
ment, a  citizen  of  the  republic  of  Mexico,  etc.  He  prayed 
'judgment'  that  he  be  discharged  and  dismissed  from  the 
premises  iii  said  fndictment  specified." 

To  this  the  attorney-general  replied  generally,  and  tend- 
ered an  issue  to  be  tried  by  a  jury,  which  was  joined  by 
the  defendant. 

This  was  then  tried  by  a  jury,  who  found  the  following 
verdict:  "We,  the  jury,  find  the  issue  for  the  territory  in 
this,  that  Anastacio  Sandoval  is  a  citizen  of  the  United 
States." 

The  case  was  then  continued  until  the  next  term.  When 
the  term  came,  Carter  was  duly  arraigned,  and  pleaded  not 
guilty  to  the  indictment.  Upon  trial,  the  jury  found  a  ver- 
dict of  guilty,  and  fixed  his  punishment  to  be  the  payment 
of  a  fine  of  sixty  dollars.  Carter's  counsel  then  moved  for 
a  new  trial ,  assigning  two  grounds:  1.  "Ttat  the  jury 
found  against  the  law  and  the  evidence  in  the  trial  of  the 
issue  upon  the  plea  in  abatement,  and  also  upon  the  final 
issue  of  not  guilty."  This  motion  the  court  overruled,  and 
rendered  judgment  upon  the  verdict  of  the  jury  against  the 
accuited.  The  counsel  then  moved  in  arrest  of  judgment, 
because' '*the  jury  found  against  the  law  and  the  evidence 
on  the  trial  of  the  plea  in  abatement."  TBiis,  too,  the  court 
overruled,  and  the  defendant  excepted,  and  the  court  allowed 
an  appeal,  and  granted  him  a  stay  of  execution  of  the  sen- 
tence. 

No  testimony  appears  embodied  in  the  bill  of  exceptions, 
other  than  that  given  upon  the  trial  of  the  plea  in  abate- 
ment, and  no  errors  are  alleged  to  have  been  committed  in 
the  district  court  in  this  cause,  except  the  overruling  of  the 
motion  for  a  new  trial  and  arrest  of  judgment.  Whatever 
objections  might  properly  be  found  to  exist  as  to  the  form 
of  file  plea  in  abatement  in  attempting  to  reach  the  object 
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for  which  it  was  pleaded,  they  have  all  been  waived  by  being 
replied  to  and  issue  joined  thei'eon.  It  was  intended  to  open 
the  case  to  the  introdnction  of  evidence  to  prove  that  Anas- 
tacio  Sandoval,  one  of  the  grand  jarors,  had  retained  the 
character  of  a  Mexican  citizen,  in.  pursaance  of  the  aghth 
article  of  the  treaty  of  Guadalupe^  Hidalgo,  and  therebj 
established  his  Mexican  citizenship  and  disqualification  to 
serve  as  a  juror. 

The  opinion  of  the  court  is  invoked  aa  to  the  Buffidenc? 
of  the  evidence  to  prove  these  facts  on  the  plea  in  abate 
ment.  Were  we  disposed  to  shrink  from  the  heavy  respon- 
sibilities unavoidably  to  be  assumed  in  the  discussion  and 
decision  of  this  cause,  upon  the  testimony,  there  are  points 
of  practice  and  technical  merits  upon  which  the  court  might 
repose,  and  avoid  the  examination  and  adjudication  intended 
to  be  presented  in  this  appeal.  Such  shrinking,  however, 
would  be  unworthy  of  the  independence  and  dignity  of  an 
intelligent  tribunal  of  justice.  We  may  take  judicial  notice 
of  the  public  and  notorious  acts  which  constituted  a  portion 
of  the  history  of  New  Mexico  during  the  past  thirte^i  yean, 
and  in  the  midst  of  these  th^  question  of  the  retention  of 
the  character  of  Mexican  citizenship  has  been  exciting  and 
disturbing.  It  is  so  now,  and  this  fact  imposes,  in  the  in- 
vestigation of  this  question  on  its  legal  merits,  the  greater 
labor  and  care. 

The  eighth  article  of  the  treaty  of  Ouadalnpe  Hidalgo 
provides  that,  ^'those  Mexicans  who  shall  prefer  to  remain 
in  the  said  territory  (including  New  Mexico)  may  either 
retain  the  title  and  rights  of  Mexican  citizens,  or  acquire 
those  of  citizens  of  the  United  States.  But  they  diall  be 
under  the  obligation  to  make  their  election  within  one  year 
from  the  date  of  ratification  of  this  treaty,  and  those  who 
shall  remain  in  the  said  territory  after  the  expiration  of  that 
year,  without  having  declared  their  intention  to  retain  the 
character  of  Mexicans,  shall  be  considered  to  have  elected 
to  become  citizens  of  the  United  States.'' 

It  is  insisted  that  Anastacio  Sandoval  did  declare  his  in- 
tention within  the  one  year  to  retain  his  Mexican  character 
as  to  the  rights  and  title  of  citizenship.    To  d^nonstrate 
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the  weight  the  testimony  in  this  case  gives  to  the  mainte- 
nance of  this  proposition,  it  is  proper  to  state  the  most 
material  parts  relied  upon  to  show  that  Sandoval's  declara- 
tion was  legally,  personally,  and  knowingly  made;  that  he 
did  the  act  in  the  manner  and  form  allowed  by  the  treaty, 
and  that  the  proof  offered  possessed  all  the  essential  ele- 
ments to  require  the  jury  so  to  find,  instead  of  finding  as 
they  did. 

It  was  proven  by  Mr.  Jackson,  the  present  secretary  of 
the  territory,  that  at  the  time  he  took  possession  of  the 
books  and  papers  belonging  to  the  office,  he  found  a  book, 
which  he  produced  in  court,  and  which  was  permitted  to  be 
offered  to  the  jury  without  any  objection  from  the  territory, 
among  the  archives  of  the  office.  The  book  shown  con- 
tained the  caption  in  the  folowing  words:  "We  elect  to 
retain  the  character  of  Mexican  citizens."  Below  this  cap- 
tion, among  other  names,  was  found  the  name  of  Anastacio 
Sandoval.  At  the  conclusion  of  the  signatures  in  said  book 
was  found  a  certificate  in  the  words  and  figures  following: 

**Territory  of  New  Mexico,  County  of  Santa  Fe. 

^'I,  James  M.  Giddings,  clerk  of  the  probate  court,  do 
hereby  certify,  that  the  foregoing  is  a  true  list  of  all  who 
have  elected  in  said  county  to  retain  the  character  of  Mexi- 
can citizens.  Given  under  my  hand  and  seal,  this  first  day 
of  June,  1849.  (Signed)  James  M.  GiDDmGS,  Clerk, 
[SEAL.]  «  By  F.  B.  Giddings,  D.  Q" 

A  proclamation  was  also  found  in  said  book,  pasted  on 
the  lid,  containing  the  words  and  figures  following.  This 
proclamation  recited  exactly  the  provisions  of  the  treaty 
before  copied  herein,  and  then  continued,  but  in  the 
Spanish  language,  and  correctly  translated  as  follows: 

''Whereas,  I,  John  M.  Washington,  governor  of  the 
territory  of  New  Mexico,  do  hereby  ordain,  that  the  clerks 
of  the  probate  courts  in  the  different  counties  of  this  terri- 
tory shall  immediately  open,  at  the  prefectures,  records, 
^which  shall  be  handed  as  follows :  *We  elect  to  retain  the 
character  of  Mexican  citizens;'  in  which  those  of  each 
county  who  shall  so  elect  may  personally  record  their 
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names,  and  thofse  who  do  not  appear  and  sign  said  declara- 

tion,  on  or  before  the  thirtieth  day  of  May  next,  will  be,  in 

conformity  with  the  treaty,  considered  citizens  of  the  United 

States.    Within  six  days  after  the  thirtieth  of  May,  the 

reccw*d  shall  be  sent,  with  the  certificates  of  the  clerks  of 

the  prefectures  of  the  several  counties,  to  the  secretary  of 

the  territory,  that  they  may  be  published  and  distributed 

to  the  different  tribunals  of  justice  in  the  territory.    Given 

under  my  hand  and  seal,  at  Santa  Fe,  the  twenty-firBt  day 

of  April,  184& 
(Signed)  "J.  M.  Washingtoh." 

Jesus  Sena  y  Baca  testified  that  he  was  acquainted  with 
the  handwriting  and  signature  of  Anastacio  Sandoval,  and 
that  said  signature  of  Anastacio  Sandoval  shown  him  in 
said  book  was  genuine. 

It  was  also  proven,  that  Anastacio  Sandoval,  at  some  pre- 
vious term  of  the  district  court,  had,  with  many  othen, 
declared  his  intention  to  become  a  citizen  of  the  United 
States.  It  was  admitted  upon  the  trial,  that  Sandoval  was 
foreman  of  the  grand  jury  that  found  the  indictment  against 
Garter.  It  is  argued  that  the  proclamation  of  Washington 
was  made  without  authority  of  law,  and  no  acts  done  in  pur- 
suance of  its  directions  could  affect  the  rights  and  titles  of 
any  one  as  to  his  citizenship;  that  no  one,  by  complying  with 
its  provisions,  could  secure  the  retention  of  the  character 
of  Mexican  citizen,  solemnly  guaranteed  to  evwy  Mexican 
in  New  Mexico  by  a  treaty  between  the  nations  having  fnll 
power  over  the  subject-matter.  Now  that  part  of  the  treaty 
cited  was  one  of  the  provisions  and  covenants  made  in  favor 
of  Mexico  and  her  citizens.  A  war  had  been  waged  between 
the  two  republics,  disastrous  at  all  points  to  Mexico,  nntil 
the  success  and  power  of  the  United  States  seemed  threat- 
»iing  the  very  existence  of  Mexico  as  a  nati<Hi.  It  was 
then  the  treaty  was  concluded.  This  dismembered  the 
Mexican  republic,  and  one  portion  cut  off  from  the  nttiim 
was  New  Mexico,  which  had  been  conquered  by  the  troopi 
of  the  United  States  in  1846. 

In  this  region  there  was  a  large  iramber  of  native-born 
Mexican  citizens.    In  the  cession  made,  few,  perhapa,  ve 
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aware  how  deeply  the  Mexican  goyemment  felt  in  insisting 
upon  a  treaty  stipulation  that  should  secure  to  those  citi- 
zens, beyond  cavil  or  dispute,  the  right  to  retain  their 
Mexican  citizenship,  should  they  prefer  to  do  so,  in  prefer- 
ence to  becoming  citizens  of  the  United  States.  The  move- 
meats  of  a  portion  of  these  people  in  what  is  known  as  the 
Taos  '^insurrection"  against  the  United  Stat^  authority 
and  government  seems  to  have  drawn  towards  these  inhab- 
itants strong  professions  of  sympathy  from  the  Mexican 
government.  During  the  discussion  between  the  commis- 
sioners, on  the  part  of  the  two  nations,  as  to  the  provisions 
the  treaty  should  contain,  a  liberal  council  was  held  by  the 
Mexican  government,  which  resulted  in  giving  to  the  Mexi- 
can commissioaers  a  new  body  of  instructions,  which  were 
imparted  in  form  by  Secretary  Pacheco,  in  a  communica- 
tiou  at  Mexico,  September  5,  1857:  See  executive  docu- 
ments, No.  52,  thirtieth  congress,  first  session. 

These  instructions  express  the  extreme  unwillingness  to 
cede  this  territory  by  Me,xico.    They  say  that  even  should 
congress  approve,  the  government  would  not  consent  to  cede 
New  Mexico,  whose  inhabitants  (we  quote  the  ^icact  lan- 
guage) ''have  manifested  their  will,  to  make  a  part  of  the 
Mexican  family  with  more  enthusiasm  than  any  other  part 
of  the  republic.    Those  well-deserving  Mexicajots  w^*e  aban- 
doned to  their  fate,  very  frequently  without  protection,  not 
even  shielded  from  the  incursions  of  the  savages;  yet,  pot- 
withstanding  all  this,  they  have  been  the  truest  Mexicans,  and 
mo0t  faithful  patriots.    Forgetting  their  private  grievances, 
they  at  this  time  remember  only  that  they  are  and  wish  to 
belong  to  the  Mexican  family,  exposing  themselves  to  be 
sacrificed  to  the  vengean<^  of  their  invaders,  against  whom 
they  have  risen.    When  their  plans  were  discovered,  their 
coAspiraeies  froatrated,  they  have  not  ceased  to  conspire. 
Caald  the  government  go  to  sell  Mexicans  like  these  as  they 
would  a  herd  of  sheep?    No!    Before  the  nationaJity  of 
the  rest  of  the  republic  shall  be  lost  to  them  we  will  perish 
together. 

"In  New  Mexico,  and  the  few  leagues  that  divide  the 
right  hsokk  of  the  Nueces  from  the  left  bank  of  the  3rp.voy 
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is  contained  either  peace  or  war.  If  the  commissioner  of 
the  United  States  leaves  nothing  else  to  the  government  of 
Mexico,  than  to  choose  between  this  cession  and  deatb,  in 
vain  was  he  sent  by  his  government." 

The  American  commissioner  writing  to  our  own  govera- 
ment,  under  date  of  September  4,  1847,  from  Yacnbayo, 
sajs  upon  this  same  subject  of  ceding  New  Mexico: 
"Both  honor  and  interest,  they  say,  forbid  them  to  sarren- 
der  it.  They  could  not  without  ignoring  ^sell'  a  portioD 
of  the  population  of  the  country,  who  have  given  each 
striking  proofs  of  fidelity  to  the  republic,  and  of  thdr  de- 
termination to  retain  the  character  of  Mexican  citizens.  Od 
the  other  hand,  interest  required  them  to  hold  on  to  that 
part  of  the  republic,  as  one  of  its  main  dependencies  for 
meat  to  feed  its  inhabitants.  Upon  the  grounds  set  forth 
in  considerable  detail  rested  the  special  objection  to  parting 
with  New  Mexico." 

In  the  effort  between  the  two  countriee  to  estabM 
peace,  the  Mexican  government  offered  a  project  which  in- 
cluded territory  claimed  by  them  as  before  then  belonging 
to  Mexico.  In  thjs  they  insisted  that,  "if  the  persons 
here  treated  of  think  proper  to  remain  in  the  territories 
they  now  inhabit,  they  may  preserve  the  titles  and  rights 
of  Mexican  citizens,  or  at  once  acquire  the  titles  and  rights 
of  citizens  of  the  United  States  if  they  wish." 

The  stipulation  finally  adopted  ^as  such  as  tbe  aghth 
article  contains.  The  right  to  preserve  the  Mexican  charac- 
ter was  guaranteed,  but  the  obligation  to  make  the  election 
was  limited  to  one  year.  We  now  see  with  what  tenadtr 
the  Mexican  government  insisted  upon,  and  finally  obtained, 
the  agreements  in  favor  of  Mexicans  in  the  ceded  temtatj, 
embraced  in  the  article  before  cited. 

It  has  not  remained  for  this  court  to  urge  the  sanctity  and 
inviolability  to  treaties.  Every  increased  spread  of  light  in 
the  world  of  civilization  has  given  renewed  vigor  and  sanc- 
tion to  all  lawful  agreements  between  man  and  man  and 
nation  and  nation.  Good  faith  in  these  regards  is  among 
the  highest  distinguishing  traits  that  make  and  fix  the 
moral  character,  rank,  and  honor  of  individuals  in  commn* 
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nities.  To  no  nation  is  strict  observance  of  covenants  and 
agreements  of  so  high  importance  as  to  the  United  States, 
whose  very  existence  depends  upon  the  mental  and  moral 
consent  and  the  deliberate  formal  agreements  of  the  parties 
interested  in  the  formation  and  continuance  of  the  system 
which  made  them  a  nation  among  the  powers  of  the  earth. 
It  is  not  for  a  government  whose  exalted  tone  and  sense  of 
constitutional  justice  has  restrained  each  and  all  of  the 
states  of  the  great  union  from  «ver  passing  any  law  that 
shall  impair  the  obligation  of  a  contract,  and  has  made  her 
treaties  a  part  of  the  supreme  law  of  the  land,  to  disregard 
her  solemn  promises  and  engagements,  though  made  to  the 
weak,  ill-governed,  and  distracted  nation  of  Mexico. 

But  it  is  urged  with  much  zeal,  and  apparent  conviction 
of  the  soundness  of  the  view,  that  although  the  treaty  did 
secure  to  the  Mexican  citizens  of  the  ceded  territories  the 
unqualified  right  to  retain  their  Mexican  rights  and  titles 
within  one  year,  still  the  treaty  failed  to  prescribe  the  form 
and  manner  by  the  observance  of  which  such  citizens  could 
avail  themselves  of  the  stipulations  in  their  favor,  and  as 
congress  passed  no  act  in  aid  of  such  persons,  and  defined 
no  special  form  by  means  of  which  they  could  declare  their 
intentions,  they  remained  wholly  without  remedy,  and  the 
portion  of  the  eighth  article  in  their  favor  became  without 
effect,  a  dead  letter  among  the  supreme  laws  of  the  land, 
and  Toid  as  to  any  power  to  retain  rights  under  its  provisions. 
Now,  all  the  Mexicans  contemplated  had  to  make  their 
election  to  either  retain  the  character  of  Mexicans  or  ac- 
quire that  of  citizens  of  the  United  States.    The  former 
had  to  perform  a  positive  act  to  make  their  election,  while 
the  latter  might  make  their  election  by  remaining  passive 
and  doing  no  positive  act  touching  such  election  during  one 
year,  and  this  passiveness  was  declared  to  be  evidence  that 
they  had  chosen  to  be  citizens  of  the  United  States.    When 
such  non-action  was  to  be  proof  of  the  solemn  act  of  chang- 
ing allegiance  and  citizenship  on  the  one  part,  was  the 
other  party  left  without  remedy  or  compelled  to  seek  it 
through  some  modified  declaration  under  oath  analogous  to 
that  provided  in  our  naturalization  laws?    I  think  not 
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True  that  the  treaty  uses  the  phrase  "declared  their  in 
tention."    From  this  it  has  been  sought  to  maintain  that 
this  laQguage^  if  intended  to  refer  to  any  form  of  electioD, 
must  be  construed  to  adopt  the  manner  of  declaration  of 
intention  of  citizenship  prescribed  for  aliens  by  our  laws. 
Those  who  advanced  this  opinion  seem  to  lose  sight  of  the 
fact  that  two  independent  nations  were  forming  that  treaty. 
and  that  both  adopted  the  language  referred  to.    It  is  no 
more  to  be  held  that  the  stipulating  parties  intended  to  mean 
the  adoption  of  our  legal  signification  of  a  declaration  of  in- 
tention of  citizenship,  and  our  oath  upon  that  subject,  than 
that  to  the  exclusion  of  our  laws,  and  statutory  juid  legal 
terms;  the  parties  intended  what  the  laws  of  Mexico  meant 
by  the  like  phraseology  in  her  naturalization  lawB.    AMongh 
the  contracting  powers  stood  equal,  yet  as  the  stipulation 
was  to  inure  in  fayor  of  Mexico  and  her  citizens,  the  pie^ 
sumption  is  much  stronger  that  her  statutory  meaning  wu 
to  prevail,  than  that  ours  should  become  the  only  rule. 

A  reference  to  the  Mexican  rules  for  giying  letters  of 
naturalization,  as  contained  in  the  appendix  to  Schmidt's 
Civil  Law  of  Spain  and  Mexico,  will  throw  more  light  upon 
the  sense  in  which  declaration  of  intention  was  understood 
in  Mexico  when  used  in  connection  with  citizenship 
Article  2  directs  the  mode  the  applicant  most  proceed  to 
obtain  letters  of  naturalization.  Article  3  then  declares 
that  whoever  ^'wishes  to  be  naturalized  must  also  preseot 
on/e  year  be&rehand  a  petition  in  writing  to  the  oyunkankMlo 
of  the  place  where  he  resides,  explaining  his  intention  of 
establishing  himself  in  the  country.  Proof  of  such  decia 
ration  must  accompany  the  documents  spokes  of  in  the 
following  article.'' 

There  is  dearly  expressed  what  was  a  declaration  of  int^* 
tion  of  establishing  one's  self  in  Mexican  country,  and  this 
was  a  preparatory  ^tep  in  the  course  of  acquiring  Mexican 
citizen9hip.  It  could  be  done  simply  in  writing  before  the 
ayunixmietUo  or  in^corporated  authorities  of  the  village  town, 
or  city  where  the  applicant  resided,  and  one  year  before  he 
could  apply  for  his  letters.  It  is  a  fair  presumptioD  that 
the  election  given  to  Mexicans  was  to  be  made  in  the  terri- 
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tories  ceded  by  the  treaty.  It  waa  by  their  continuance 
upon  the  soil  that,  passfvely,  one  party  was  to  choose 
allegiance;  the  other,  by  a  positive  act,  was  to  choose  to 
remain  In  allegiance  to  the  Mexican  republic.  The  im- 
practicability of  going  beyond  the  territories  to  seek  the 
authorities  of  either  power  before  whom  the  declaration 
could  be  made  was  at  once  apparent.  Now,  each  power 
mnst  be  presumed  to  have  formed  the  treaty  in  full  view 
and  recognition  of  the  fixed  and  universal  laws  of  nations. 
They  knew  that  the  governments  found  to  exist  de  facto 
within  the  ceded  countries  at  the  ratification  of  the  treaty 
must  continue  to  exist  de  jure  nntil  changed  by  the  legisla- 
tive power  of  the  United  States.  The  government  of  the 
United  States  observed  and  enforced  the  mentioned  rule 
throughout  the  countries  that  cession  had  confirmed  to  it, 
from  the  moment  the  treaty  went  into  effect  down  to  the 
establishment  of  governments  by  congress'  final  enactments. 
This  court  has  repeatedly  announced  and  enforced  the  same 
.  doctrine,  and  the  supreme  court  of  the  United  States  has, 
In  many  instances,  given  the  highest  sanction  known  to  our 
judicial  system,  to  the  law  that  all  civilized  and  enlightened 
nations  observe. 

Mexico,  then,  knew  that  public  authorities,  magistrates, 
and  courts  were  established  and  in  full  exercise  of  their 
powers  and  duties,  throughout  those  territories,  and  that 
they  must  continue.  Mexico  bound  the  United  States  to 
respect  inviolably  the  property  of  every  kind  belonging  to 
Mexicans  established  in  those  countries.  The  United  States, 
also,  became  bound  as  to  those  Mexicans  who  should  not 
preserve  the  character  of  citizens  of  the  Mexican  republic, 
that  tbey  should  be  "maintained  and  pmtected  in  the  en- 
joyment of  their  liberty,  their  property,  and  the  civil  rights 
then  vested  in  them,  according  to  the  Mexican  laws."  To 
fulfill  these  obligations,  courts,  magistrates,  etc.,  were 
absolutely  indispensable,  and  must  exist. 

Having  now,  we  think,  sufficiently  shown  that  public  au- 
thorities, before  whom  the  declaration  might  be  made,  were 
anticipated  by  the  parties  to  the  treaty,  we  pause  to  in- 
quire what  act  would  have  amounted  to  the  declaration  in- 
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tended.  This  matter  is  not  without  preTious  adjudication 
in  this  court  At  the  January -term,  1853,  this  t^  qaes- 
tion  was  presented  and  determined  in  the  case  of  Qutntoia 
v.  TompMns.  The  court  used  this  language  in  ttieir  opin- 
ion: "As  no  mode  had  been  prescribed,  and  no  particular 
species  of  evidence  required,  it  was  an  act  that  might  hare 
been  performed  in  any  sufficient  manner  and  form,  like  any 
other  disputed  fact,  by  the  best  evidence  of  which  the  nature 
of  the  case  admitted/' 

This  was  undoubtedly  correct.  It  was  an  act  that  might 
have  been  performed  in  any  sufficient  manner.  Such 
might  be  said  with  equal  justice  of  all  lawful  acts  suscep- 
tible of  being  performed  under  our  laws.  No  one  will 
question  that  where  such  acts  are  sufficiently  performed 
they  are  done;  nor  is  the  proposition  to  be  controverted, 
that  the  act  alluded  to,  when  done,  might  be  proven  by  the 
"best  evidence  of  which  the  nature  of  the  case  admitted/' 
The  rule  here  asserted  is  one  of  the  universal  rules  of  eri- 
dence,  and  we  know  of  nothing  in  the  treaty  which  has 
changed  its  practical  force.  From  the  language  quoted, 
we  get  no  tangible,  definite  idea  as  to  what  constituted  a 
sufficient  manner.  The  court  failed  to  give  any  clear  defi- 
nition of  what  it  would  have  considered  such  manner, 
though  it  held  in  the  same  opinion  that  "various  modes  of 
making  the  election  might  have  been  adopted."  In  that 
case,  it  was  proven  that  Qulntana  was  seen  to  sign  his 
name  "in  the  book/'  and  that  afterwards  in  convensatioos 
he  stated  that  he  was  a  Mexican  citizen.  Tbe  court  hdd 
that  the  declaration  was  sufficiently  proven,  and  that  Qnin- 
tana  was  a  Mexican  citizen. 

Here,  then,  is  a  decision  of  this  court,  formerly  made, 
that  the  election  under  the  treaty  could  be  and  was  made 
in  this  territory,  and  up  to  this  time  that  decision  has  nerer 
been  overruled  by  this  bench.  It,  then,  stands  as  the  law 
upon  that  subject  to  all  other  tribunals  in  the  territoir, 
and  must  so  stand  until  this  court  shall  otherwise  adjudge. 

It  is  said  in  argument,  that  the  declaration  might  hare 
been  bindingly  made  in  whatever  mode  the  person  himself 
might  select,  provided  it  manifested  the  intention  within 
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the  mind  of  the  party  to  retain  the  Mexican  character.    To 
this  proposition   we   can   not  yield  assent.    Those   who 
would  avail  themselves  of  the  privilege  granted  were  ex- 
pected generally  to  remain  within  the  territory.    Their  se- 
lection wonld  deprive  them  of  none  of  .the  most  precions 
political  rights  and  privileges  within  the  land  of  their  birth 
and  homes.    In  the  contests  incident  to  a  free  government, 
to  which  the  Mexicans  were  going  to  be  introduced  by  the 
treaty,  some  mode,  certain  and  permanent  in  proof,  and 
beyond  any  mere  oral  testimony,  surely  must  have  been  in- 
tended to  be  observed  in  the  act  of  retention.    It  must 
have  been  done  in  such  modes  that  the  frailty  of  the  tes- 
timony could  not  momentarily  imperil  the  rights  of  citizen- 
ship.   In  our  government,  and  also  in  the  Mexican,  as  has 
been  shown,  no  declaration  concerning  citizenship  could  be 
made  without  the  aid  and  pi^esenoe  of  some  public  au- 
thority.   Varied  as  were  the  forms  in  both  governments, 
there  was  one  element  ever  present  and  universal,  and  with- 
out which  no  such  declaration  in  any  form  was  known  to 
our  laws.    This  was  some  court,  magistrate,  or  council,  that 
should  receive  the  declaration,  and  preserve  the  imperish- 
able evidence  of  the  act.    Neither  government  ever  trusted 
to  memory  the  preservation  of  so  solemn  an  act  as  that  of 
the  assumption  of  allegiance;  an  unchanging,  an  undying 
record  was  ever  required. 

The  Romans  were  not.  the  only  people  that  have  lived, 
whose  sons,  by  the  simple  utterance  that  they  were 
''Roman  citizens,''  averted  danger  and  commanded  protec- 
tion in  whatsoever  country  they  might  wander,  from  interest 
or  pleasure.  Modern  powers  follow  their  citizens  or  sub- 
j<^cts  whithersoever  they  may  lawfully  go,  and  an  injury  to 
them  by  any  foreign  government  is  an  injury  to  the  govern- 
ment where  the  allegiance  is  rendered.  It  was  the  princi- 
ple involved  in  this  practice,  that  but  recently  equipped  the 
formidable  naval  expedition  that  frowned  upon  the  waters 
of  La  Plata,  until  redress  was  perfected  for  the  wrongs 
done  to  the  citizens  of  our  republic:  The  power  of  Great 
Britain  sends  her  battle  ships  wheresoever  the  keel  can  part 
the  waves,  and  threatens  with  her  cannon  whatever  people 
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or  goTemment  wantonly  outrages  him  who  bean  with  Mm 
the  attributes  and  tests  of  being  a  British  subject 

The  inhabitants  of  this  territory,  in  numbers,  with  heayj 
merchant  trains,  yearly  enter  and  traverse  the  Mexican 
states^  making  large  purchases  at  the  fair  at  San  Juan,  at 
the  capital  at  Durango,  and  in  Guadalajara.  Thej  seldom 
make  their  trips  without  moving  amidst  revolutioii  upon 
revolution,  raised  and  effected  by  the  varioua  factions  that 
spread  distraction,  insecurity,  and  ruin  throughont  the 
land.  What  safety  have  these  traders  aside  from  their  char- 
acter w  citizens  of  the  United  Btates?  Should  they  be 
known  as  persons  from  this  country,  who  had  retained  the 
character  of  Mexicans,  and  owing  allegiance  to  that  gorern- 
ment  of  their  birth  and  election,  what  would  save  them  from 
all  the  outrages,  afflictions,  and  losses  which  the  Mescan 
authorities  of  the  hour  might  resolve  to  practice?  Let  the 
extent,  be  what  it  might,  how  could  the  victim  appeal  to 
our  government  to  redress  them?  Could  the  idea  ever  for 
a  moment  be  tolerated,  that  the  trader  might  be  fol- 
lowed by  his  ruthless,  deadly  enemy,  who,  upon  declaring 
that  he  has  heard  the  merchant  say  in  a  private  conversa- 
tion at  a  hotel,  upon  the  corner  of  a  street,  in  a  crowd,  or 
while  journeying  upon  the  highway,  in  the  workshop,  or 
field,  or  elsewhere,  that  he  intended  to  retain  his  Hexicao 
character,  and  such  should  be  received  in  Mexico  as  proof 
of  Such  retention,  and  subject  the  pursued  and  persecuted  to 
ajl  the  horrors  the  Mexican  authorities  might  inflict?  Gan  it 
be  supposed  that  proof  of  such  an  act,  even  though  the  wit 
ness  be  wholly  unblackened  with  perjury,  would  be  snffi 
cient  to  establish  the  declaration  mentioned  in  the  treaty, 
and  fulfill  the  intents  of  the  contracting  powers?  Are  the 
rights  of  one  who  changed  his  allegiance  to  the  United 
States  to  be  so  easily  periled,  should  he  be  found,  with  hi? 
interests  with  him,  within  the  limits  of  the  Mexican  states? 

We  come  now  to  the  proclamation  found  upon  the  lid  of 
the  book,  and  which  in  argument  is  conceded  to  be  a  tme 
copy  of  the  one  issued  by  Colonol  Washington,  at  the  samt* 
time  exercising  the  powers  of  civil  governor  in  New  Mexico 
by  virture  of  his  being  the*  then  military  commandant  of  the 
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United  states  in  this  region.  To  the  objections  so  persist- 
ently urged  that  he  had  no  authority  to  make  such  proda- 
.  mation,  we  answer  that  no  such  act  was  needed  or  required 
to  enable  the  Mexicans  to  make  their  election  within  the 
year.  Their  right  was  already  full  and  perfect,  and  their 
means  ample  and  complete.  They  had  only  to  appear  be- 
fore some  court  then  existing  within  the  district  or  counties, 
and  having  a  record  with  a  clerk  bound  by  law  to  keep  ttfe 
same,  and  to  truly  record  all  of  the  proceedings  of  such  court, 
or  before  the  clerk  in  his  official  capacity,  with  his  record, 
and  in  writing  make  the  formal  declaration.  The  right  to 
do  this  could  not  be  giren  by  the  acting  goremor,  nor'  could 
he  take  it  away.  It  existed  independent  of  him,  and  this 
he  doubtless  well  knew.  Indeed,  he  had  no  purpo^  of 
speaking  into  life  a  new  right,  but  to  aid  the  inhabitants  in 
the  proper  enjoyment  of  what  was  already  in  their  hands. 

It  is  incumbent  at  this  point,  in  order  to  a  full  understand- 
ing of  this  whole  question,  to  inquire  what  position  Colonel 
Washington  then  occupied  towards  the  government  of  New 
Mexico  and  the  execution  of  her  laws.    When  war  existed 
between  Mexico  and  the  United  States,  the  president,  as 
commander-in-chief,  sent  General  Kearny,  with  a  military 
command,  to  make  conquest  of  this  country.    In  the  instruc- 
tions given  he  was  told:    "Should  you  conquer  and  take  pos- 
session of  New  Mexico,  and  Upper  California,  or  consider- 
able places  in  either,  you  will  establish  tetfiporary  civil 
governments  therein."    We  need  not  say  that  the  conquest 
was  made  and  the  temporary  civil  governments  established. 
On  the  eleventh  of  January,  1847,  Mr.  Marcy,  secretary 
of  war,  writes  to  General  Kearny,  approving  of  the  civil 
government  and  laws  "established  for  the  goremment  of 
the  territory  of  New  Mexico,*'  except  such  portions  as  pro* 
posed  **to  confer  upon  the  people  politieal  rights,  under 
the  constitution  of  the  United  States."    These  the  president 
disapproved,  and  directed  they  should  not  be  carried  into 
effect.     It   is   added:    "Under  the   laws   of   nations,    the 
power  conquering  a  territory  or  country  has  the  right  to 
establish  a  civil  government  within  the  same,  as  a  measure 
of  securing  the  conquest,  and  with  a  view  of  protecting  the 
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persons  and  property  of  the  people,  and  it  is  not  intended 
to  limit  you  in  the  full  exercise  of  this  authority/' 

Under  the  same  date,  the  president,*  through  the  secretai; 
of  the  navy,  wrote  Commodore  Stockton,  wlio  had  been 
invested  'Vith  the  direction  of  the  operations  on  land,  and 
with  the  administrative  functions  of  government  over  the 
people  and  territory  occupied  by  us,  in  Calif omia,"  **that 
the  course  of  our  government  in  regard  to  California,  or 
other  portions  of  the  territory  of  Mexico  now  or  hereafter 
to  be  in  our  possession  by  conquest,  depends  on  those  on 
whom  the  constitution  imposes  the  duty  of  making  and  car- 
rying treaties  into  effect.  Pending  the  war,  our  possessions 
give  us  only  such  rights  as  the  laws  of  nations  recognixe, 
and  the  government  is  military,  performing  such  civil  duties 
as  are  necessary  to  the  full  enjoyment  of  the  advantages  re- 
sulting from  the  conquest,  and  to  the  due  protection  of  tbe 
rights  of  persons,  and  of  property  of  the  inhabitants.'* 

Also,  under  the  same  date,  the  secretary  wrote  to  Colonel 
I'rice,  the  officer  commanding  the  United  States  forces  at 
Santa  Pe,  New  Mexico:  '*The  temporary  civil  govern- 
ment in  New  Mexico  results  from  the  conquest  of  the 
country.  It  derives  its  existence  direotly  from  the  laws  of 
congress  or  the  constitution  of  the  United  States,  and  the 
president  can  not,  in  any  other  character  than  that  of  com- 
mander-in-chief, exercise  any  control  over  it.  It  was  first 
established  in  New  Mexico  by  the  officer  at  the  head  of  the 
military  force  sent  to  conquer  that  country  under  general 
instructions  contained  in  the  communication  from  this  de 
partment  of  the  third  of  June,  1846.  Beyond  such  general 
instructions  the  president  has  declined  to  interfere  with  tiie 
management  of  the  civil  affairs  in  this  territory.  He 
powers  and  authority  possessed  by  (General  Kearny  wh«i 
in  New  Mexico  were  devolved  on  you  as  the  senicnr  militair 
officer  on  his  departure  from  that  country.  They  are 
ample  in  relation  to  all  matters  presented  to  the  considara- 
tion  of  the  president  in  the  communication  of  the  acting 
governor.  Vigil,  dated  the  twenty-third  of  March  last,  and 
to  you,  as  the  senior  military  officer,  he  will  leave  such  mat* 
ters,  without  positive  or  special  directions. 
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"It  appears  from  the  letter  of  the  acting  governor  of 
New  Mexico,  of  the  sixteenth  of  February,  that  he  wishes 
to  withdraw  from  the  duties  of  that  post,  and  only  holds  it 
until  the  president  shall  appoint  a  successor.  On  this  sub- 
ject, I  am  directed  to  say,  that  the  filling  of  this  office  ap- 
pertains to  the  senior  military  officer,  to  whom  the  tem- 
porary civil  officer  is  subordinate.  Should  the  present 
incumbent  wish  to  retire  from  that  office,  you  or  the 
senior  military  officer  in  New  Mexico,  if  convenient  or 
necessary  to  delegate  the  power,  will  select  such  person  its 
you  or  he  may  deem  best  qualified  to  exercise  the  functions 
of  that  situation,  and  duly  invest  him  with  them." 

At  the  like  date  the  president  directed  General  Kearny, 
in  California,  that  upon  his  return  the  functions  of  civil 
government  would  devolve  upon  the  officer  of  the  army 
next  in  rank  to  himself,  or  on  such  officer  of  the  army  as 
may  be  highest  in  rank  for  the  time  being.  ''It  is  not  in- 
tended by  what  is  said  before,  in  regard  to  the  functions  of 
the  temporary  civil  government  being  in  the  officer  of  the 
army  highest  in  rank,  to.  deny  or  question  his  right  to  in- 
vest any  other  person  with  the  powers  and  duties  of  tem- 
porary civil  governor,  should  such  officer  find  it  inexpedient 
or  inconvenient  to  exercise  these  powers  and  perform  these 
duties  in  person;  but  in  case  of  such  delegation  of  the 
functions  of  temporary  civil  government,  the  person  exer- 
cising them  must  be  subordinate  to  the  commander  of  the 
land  forces,  and  removable  at  his  will.  The  responsibility 
as  to  the  military  and  civil  officers  rests  with  the  officer  in 
chief  command  of  the  military  force." 

It  is  settled  throughout  all  branches  of  our  government, 
that  the  president,  as  commander-in-chief  during  the  war, 
had  full  power  and  authority  to  organize  and  set  up  the 
forms  and  rules  of  government,  which,  in  pursuance  of  his 
orders  and  will,  were  ordained  in  New  Mexico  and  California. 
That  form  was  "military,"  and  the  functions  of  civil  gov- 
ernor were  reposed  in  the  military  commander  for  the  time 
being.  He  was  empowered  to  delegate  his  functions  to 
another  person,  should  he  find  it  convenient  or  expedient 
to  do  so,  as  was  done  to  Governors  Bent  and  Vigil  in  this 
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territory.  Sncb  was  the  form  of  government  found  here  at 
the  ratification  of  the  treaty.  Under  date  of  December  10, 
1848,  the  president,  through  the  secretary  of  war,  Mr. 
Marcy,  writes  to  Major-General  Worth:  "The  situation  of 
the  people  of  New  Mexico  is  similar  to  that  of  the  people  of 
California.  The  views  of  the  government,  as  presented  in  the 
letter  of  the  secretary  of  state,  you  will  regard  as  applic- 
able to  the  inhabitants  of  New  Mexico,  and  take  the  proper 
measures  to  make  them  known  in  that  territory.^ 

That  letter  was  written  by  Mr.  Buchanan,  now  president 
of  the  United  States,  and  says:    "By  the  conclusion  of  the 
treaty  of  peace,  the  military  government  which  was  estab- 
lished over  them  under  the  laws  of  war,  as  recognized  by 
the  practice  of  all  civilized  nations,  has  ceased  to  derive  its 
authority  from  this  source  of  power;  but  is  there,  for  this 
reason,  no  government  in  California?    Are  life,  liberty,  and 
property  under  the  protection  of  no  authorities?    Fortu- 
nately, they  are  not  reduced  to  this  sad  condition.    The  ter 
mination  of  the  war  left  an  existing  government,  or  govern- 
ment de  facto  J  in  full  operation,  and  this  will  continue  with 
the  presumed  consent  of  the  people,  until  congress  shall 
provide  for  them  a  territorial  government.    The  great  lav 
of  necessity  justifies  this  conclusion.    The  consent  of  the 
people  is  irresistibly  enforced,  from  the  fact  that  no  civilized 
people  could  possibly  desire  to  abrogate  an  existing  govern 
n^ent,  when  the  alternative  presented  would  be  to  place 
them  in  a  state  of  anarchy  beyond  the  protection  of  all  law, 
and  reduce  them  to  the  unhappy  necessity  of  submitting  to 
the  dominion   of  the  strongest."    October   12,  1848,  the 
secretary  of  war  says  to  the  officer  commanding  the  forces 
at  Santa  Fe :    '^Whatever  civil  government  is  found  to  exist 
is  to  be  regarded  as  a  government  de  factOj  and  also  to  be 
respected.    Until  a  territorial  government  shall  be  provided 
by  congress,  things  must  remain  as  they  are.    It  will  be  the 
duty  of  the  military  authority  there  to  defend  the  territory 
from  invasions,  to  repress  and  repel  Indian  incursions,  and 
preserve  internal  tranquillity.    The  important  duty  of  the 
military  force  will  be  to  protect  the  inhabitants  of  the  terri- 
tory of  New  Mexico,  in  the  full  enjoyment  of  life,  liberty, 
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wd  property.  The  views  of  tbe  ezecatiye,  in  relation  to 
the  dvil  authority,  and  the  collection  of  revenue,  you  will 
anderstand  from  a  copy  of  a  letter  from  the  state  depart- 
ment, written  with  particular  reference  to  the  people  of 
Oalifornta.'' 

We  will  now  show  what  sanction  the  supreme  court  of 
the  United  States  has  given  to  the  various  orders  and  in- 
stmctions.  In  the  ease  of  Oroae  et  d.  y.  ffarrisan^  16 
How.  164,  the  court  quote  largely  from  the  letter  of 
Mr.  Buchanan,  and  affirm  the  principles  announced.  They 
refer  to  the  orders  of  the  president,  made  through  the  secre- 
taries, and  say:  '^one  can  doubt  that  those  orders  of  the 
president,  and  the  action  of  our  army  and  navy  <;ommanders 
in  California,  in  conformity  with  them,  was  according  to 
the  law  of  arms,  and  the  right  of  conquest,  or  that  they 
were  operative  until  the  ratification  and  exchange  of  a 
treaty  of  peace.  It  will  certainly  not  be  denied  that  those 
instructions  were  binding  upon  those  who  administered  the 
civil  government  in  California." 

Again :  '^The  governnient  of  which  Colonel  Mason  was  the 
executive,  had  its  origin  in  the  lawful  exercise  of  a  belliger- 
ent over  a  conquered  territory.  It  had  been  instituted 
during  the  war  by  the  command  of  the  president  of  the 
United  States.  It  was  the  government  when  the  territory 
was  ceded  as  a  conquest,  and  it  did  not  cease,  as  a  matter  of 
course,  or  as  a  necessary  consequence  of  the  restcwation  of 
peace.  The  president  might  have  dissolved  it  by  withdraw- 
ing the  army  and  navy  officers  who  administered  it,  but  he 
did  not  do  so.  Congress  could  have  put  an  end  to  it,  but 
that  was  not  done.  The  inference  from  the  inaction  of  both, 
is,  that  it  was  meant  to  be  continued  until  it  had  been 
legislatively  changed.  No  presumption  of  a  contrary  in- 
tention can  be  made.^' 

We  have  made  these  large  extracts  from  so  many  of  the 
highest  authorities  in  order  to  demonstrate  the  more  clearly 
the  nature  of  the  executive  in  this  territory  from  the  time 
of  the  conquest  by  aims  up  to  the  ratification  of  the  treaty, 
and  from  that  period  down  to  the  institution  of  a  territorial 
government  by  the  act  of  September  9,  1850.    The  gov- 
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ernments  founded  at  the  treaty  contmned  ds  fado^  aad  tiiA 
executiye  fanctions  of  civil  affairs  remained  in  tbe  hands  of 
the  senior  officer  in  military  command.  He  was,  so  to 
speak)  ex  officio  civil  governor,  and  authorized  to  peifona 
all  the  necessary  acts  belonging  to  the  executive  ponv^er 
within  the  territory. 

We  will  now  be  able  to  show  such  authoritatiye  relation  as 
Colonel  Washington  had  in  making  a  proclamation  to  the 
Mexicans  in  New  Mexico,  in  regard  to  their  retaining  tbe 
character  of  Mexicans.  A  proclamation  is  defined  bj  the 
English  law  writers  to  be  "a  notice  publicly  given  of  any- 
thing whereby  the  king  thinks  fit  to  advertise  his  ob- 
jects :^'  8  Tomlin's  Law  Diet.  236.  To  give  it  a  defini- 
tion corresponding  to  our  political  system,  it  is  a  notice 
publicly  given  of  anything  whereof  the  executive  thinks  fit 
to  inform  and  notify  the  people;  it  is  a  publication  by 
authority;  an  official  notice  given  to  the  public. 

We  will  now  inquire  if  such  a  state  of  things  existed  in 
this  territory,  that  such  a  proclamation  was  needed  to  ana- 
nate  from  the  executive,  to  preserve  the  public  peace  and 
tranquillity,  and  our  public  honor  and  good  faith  in  the  fnl- 
Ailment  of  our  duties  under  the  treaty.  We  find  the  Mgh- 
est  evidence  of  what  the  president  expected  of  the  officers 
in  command,  in  his  letter  of  instructions  dated  April  3, 
1849,  to  General  Smith,  commanding  the  Pacific  divisioD. 
He  says :  "The  defense  of  the  territory  against  foreign  in- 
vasion, and  the  preservation  of  internal  tranquillity,  from 
civil  commotion,  will  be  objects  of  your  care,  and  may  re- 
quire the  exercise  of  your  authority.  The  duty  of  regard- 
ing the  obligations  of  the  treaty  lately  concluded  with  the 
republic  of  Mexico,  is  now  superadded;  especially  those 
provisions  which  relate  to  the  time  when  the  resident  Mexi- 
cans are  required  to  make  their  election  of  citizenship,  and 
others  who  may  choose  to  remove  with  their  property  beyond 
the  limits  of  the  United  States  into  Mexico." 

We  scarcely  need  say  that  the  same  duty  as  specified  in 
these  instructions,  in  its  fullest  force,  was  upon  the  officer 
commanding  in  New  Mexico  on  the  nineteenth  of  Angast 
1848.    The  Mexican  congress,  by  a  decree,  authorised  the 
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appointment  of  a  commission  to  proceed  to  New  Mexico 
and  aid  such  Mexicans  as  should  not  prefer  to  acquire  the 
character  of  citizens  of  the  United  States,  to  emigrate  to  the 
Mexican  republic.    On  the  sixth  of  September  following, 
the  president  of  Mexico  appointed  and  commissioned  Ra- 
mon Ortiz,  a  priest,  to  execute  the  instructions  of  the  de- 
cree.   In  due  time  he  arrived  in  this  territory.    What  fol- 
lowed is  a  part  of  the  public  history  of  New  Mexico.    Of 
this  the  court  may  take  notice.    It  may  refer  to  the  safest 
sources  of  information  to  know  the  events  of  that  period. 
So  far  as  a  knowledge  of  these  is  essential  to  the  consid- 
eration of  the  matters  under  consideration,  none  can  be 
more  reliable  than  the  written  relation  of  the  honorable 
Joab  Houghton,  who,  from  the  conquest  of  the  country 
down  to  the  induction  of  the  territorial  government,  occu- 
pied the  position  of  chief  justice  of  the  supreme  court  and 
circuit  judge,  and  must  have  had  full  knowledge  of  all  the 
movements  resulting  from  the  entrance  of  Ortiz  among  the 
Mexicans,  and  his  promises  to  and  deportment  with  them. 
The  records  of  the  executive  proceedings  of  that  time  will 
also  assist  in  the  inquiry  we  are  now  making.    After  reach- 
ing Santa  Fe,  the  commissioner  journeyed  through  some  of 
the  counties,   and   to   use   the  language  contained  in  the 
narrative  of  Judge  Houghton,  produced  a  great  excitement 
among  the  people,  inducing  a  large  portion  of  the  inhab- 
itants of  those  counties  not  only  to  declare  themselves  as 
retaining  the  character  of  Mexican  citizens  and  their  readi- 
ness at  once  to  emigrate,  but  excited  them  to  acts  of  dis- 
turbance and  disregard  of  the  then  existing  authorities.    In 
fact,  as  it  then  appeared  to  both  civil  and  military  authori- 
ties, an  open  rebellion  was  threatened  in  consequence  of  the 
course  taken  by  the  commissioner:     See  executive  records 
sustaining  the  truth  of  Houghton's  statement. 

So  great  was  the  commotion,  that  Governor  Washington 
became  alarmed  for  the  public  tninquillity,  and  ordered 
the  commissioner  to  return  to  Santa  Fe,  and  no  longer 
communicate  with  the  people  personally,  but  put  at  his 
disposal  the  press  of  the  city  by  which  he  could  issue  his 

notices  of  proclamations.    That  course  for  a  time  allayed 
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the  excitement.  The  administratioji;  howeva*,  of  the  terri- 
torial governmeBt  found  itself  greatly  embarrassed.  It 
found  in  some  of  the  counties  the  ofScials,  such  as  the  pre- 
fects) alcaldes,  sheriffs,  etc.,  insisting  that  they  had  declared 
to  the  commissioner  their  intention  to  retain  the  character 
of  Mexican  citizens.  Many  influential  Mexicans  were  sedi- 
ing  some  public  mode  of  declaring  their  intentions.  Under 
such  condition  of  affairs,  Washington,  the  commandini 
officer,  published  his  proclamation. 

In  direct  view  of  such  a  state  of  facts,  well  authenticated, 
and  the  obligations  under  which  Colonel  Washington  held 
his  command,  and  his  powers  aB  goremor,  to  take  care  asd 
preserve  the  internal  tranquillity  of  the  territory  from  ciyil 
commotion,  and  his  superadded  duty  to  regard  the  obliga 
tions  of  the  treaty,  especially  those  provisions  which  related 
to  the  time  when  the  resident  Mexicans  were  required  to 
make  their  election  of  citizenship;  who,  in  view  of  all  this, 
will  still  assert  that  the  proclamation  was  published  withont 
authority,  and  was  Without  any  meritorious  effect  upon  the 
matter  to  which  it  related?  It  was  now  after  the  peace  con- 
firming the  conquest,  in  the  midst  of  all  the  hatred  and 
bitterness  against  Americans  and  the  United  States,  which 
the  conquest  and  its  consequences  had  engendered  among 
a  people  foreign  in  language,  laws,  customs,  and  religion, 
with  the  pride  of  kindred  and  race  peculiar  to  all  Spanish 
races,  in  the  midst  of  those  who  had  lately,  as  the  Mexican 
cabinet  council  said,  '^risen  against  the  government  and 
the  American  name  and  blood  in  the  country,"  and  wh«i 
risen,  whose  steps  and  deeds  were  marked  with  murder, 
robbery,  and  fiendish  atrocity  in  the  village  of  Taos,  and 
who,  as  the  coansel  assort,  though  "their  plans  were  dis 
covered  and  disconcerted,  their  conspiracies  frustrated,  did 
not  cease  to  conspire.''  A  popular,  powerful,  and  well-known 
priest,  clothed  with  a  commission  from  the  Mexican  govern 
ment,  though  dismembered  and  humiliated,  waB  exciting 
the  prejudices  of  the  people,  already  hostile  to  the  new 
government,  offering  bounties  to  those  who  would  rejoi't 
allegiance,  and  payment  of  cxix^nses  to  thorn  upon  their 
emigration. 
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A  failure  upon  the  part  of  congress  to  establish  a  terri- 
torial government  had  kept  the  doors  closed  against  the  am- 
bitious struggles  for  distinction,  preferment,  and  power,  of 
the  most  intellectual,  instructed,  and  talented.  Their 
hopes  that  they  would  be  relieved  from  the  military  rule 
and  government  had  been  disappointed.  They  were  in  much 
despair  as  to  the  future.  They  were  seeking  to  know  the 
most  proper  means  of  cutting  themselves  fairly  loose  from 
al!  allegiance  to  the  United  States,  to  abide  the  fortune*!  of 
their  ill-fated  mother  republic. 

Now,  under  the  treaty  they  might  make  sure  a  right  they 
and  Mexico  so  much  valued.    It  is  rare  in  the  United  States 
that  an  executive  finds  himself  surrounded  by  more  exciting 
and  critical  circumstances  than  those  presented  to  Oolonel 
Washington.    It  was  absolutely  necessary  to  obtain  some 
certain  legal  tests  that  would  designate  those  persons  of  Mex- 
ican allegiance.    It  was  the  imperious  duty  of  Washington 
to  allay  the  increasing  excitement  and  tranquilize  the  inhab- 
itants.    It  was  incnmbent  on  bim  more  than  upon  any  one  else, 
to  inform  the  ignorance  of  the  population  of  the  easy  and 
lawful  mode  by  which  they  could  declare  their  intentions, 
and  retain  their  Mexican  citizenship.    He  was  the  power 
to  call  the  excited  Mexicans  to  pause,  to  consult  more  calmly 
and  wisely  their  true  interest,  and  let  reason  and  judg- 
ment assume  the  control  of  passions  and  prejudices  in  the 
selection  to  be  made  between  Mexico  and  the  United  States. 
He  was  equal  to  his  duty  and  the  occasion.    By  with- 
drawing the  priest  from  among  the  inhabitants  and  issuing 
his  proclamation,  he  attained,  as  far  as  the  time  would  per- 
mit, the  desired  results.    The  people  were  informed  that 
they  were  only  to  personally  appear  at  the  different  pre- 
fectnras,  or  prefect's  oflBces,  in  the  counties,  and  in  proi)er 
form  record  their  names  to  retain  their  Mexican  citizen- 
ship under  the  treaty.    The  disturbed  state  of  the  public 
mind  calmed  itself.    A  second  thought  convinced  many  of 
the  impolicy  of  casting  their  own  and  their  children's  for- 
tunes with  Mexico.    The  commissioner  was  shorn  of  his 
power  to  deceive  his  Mexican  friends,  and  do  evil  to  the 
Unites  States.    Those  who  desired  availed  themselves  of 
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the  modes  the  proclamation  had  declared  to  retain  their 
Mexican  character.  We  have  arrived  at  the  point  to  an- 
nounce unhesitatingly,  with  a  clear  conyiction,  that  those 
who  did  make  their  election  in  the  manner  and  form  pointed 
out  in  the  proclamation,  with  a  knowledge  of  their  act,  and 
without  being  the  victims  of  fraud  or  violence,  did  preaerre 
to  themselves  the  right  guaranteed  in  the  eighth  article  erf 
the  treaty,  and  to  the  fullest  extent  the  character  of  Mex- 
ican citizens;  that  they  did  voluntarily  reject  and  refuse  tlie 
citizenship  of  the  United  States,  and  retain  that  of  Mexico. 

In  examining  the  questions  connected  with  the  procla- 
mation, we  do  so  as  they  were  presented  to  the  jury  for 
their  finding  on  the  trial  of  the  plea  as  the  evidence  ttood. 
but  as  the  facts  have  been  conceded  to  exist  in  the  argu- 
ments before  this  court,  the  force  of  the  testimony  that 
went  to  the  jury  we  will  examine  before  this  opinion  doses. 
We  think  it  not  foreign  to  the  inquiries  we  have  made,  to 
see  what  sanction  or  ratification  the  government  of  the 
United  States  implied  or  expressly  gave  to  the  act  of 
Colonel  Washington,  and  the  rights  which  Mexican  citizens 
perfected  in  the  mode  by  him  directed-  At  no  time  do  we 
find  that  the  president  or  congress  disapproved  the  procla- 
mation. From  the  moment  that  the  proof  appeared  that  a 
Mexican  had  elected  to  retain  his  Mexican  character  in  doe 
form  in  the  prefecture,  he  was  excluded  from  all  places  and 
share  in  the  administration  of  the  laws  of  the  territory.  He 
was  turned  from  a  seat  as  juror,  and  deprived  of  his  func- 
tions as  a  local  or  county  officer,  and  this  exclusion  re- 
mained, up  to  the  establishment  of  a  territorial  govern- 
ment. 

By  searching,  we  can  find  no  other  test  applied  than  bar- 
ing made  the  declaration  in  the  place  and  manner  required 
or  pointed  out  in  the  proclamation.  Congress,  in  giving  an 
organic  act  to  New  Mexico,  expressly  said,  "that  the  right 
of  suffrage,  and  of  holding  office,  shall  be  exercised  only 
by  citizens  of  the  United  States,  including  those  recognized 
as  citizens  by  the  treaty  with  the  republic  of  Mexico^  con- 
cluded February  2, 1848."  In  this  congress  clearly  Intended 
to  draw  a  distinction  as  to  the  ineligibilify  to  office  and  voting 


Jaly,  1859.]  Oabtbr  v.  Tberitobt.  341 


Opinion  of  the  Court—Benedlot,  0.  J. 


of  tbOBe  who  had  preserved  the  Mexican  character.  It  is 
implied  in  the  provision  that  congress  knew  that  a  c^ass  of 
men  were  here  who  were  not  recognized  as  citizens  by  the 
treaty.  It  must  be  presumed  to  have  known  the  elements 
about  which  and  for  which  it  was  legislating,  and  adopted 
the  language  to  show  the  intents  of  the  section  alluded  to. 
Throughout  the  whole  territory  a  body  of  men  were 
recognized  for  nearly  two  years  and  a  half  before  the  organic 
act,  by  themselves,  the  official  authorities,  and  the  entire 
mass  of  inhabitants,  as  not  being  citizens  of  the  United 
States^  because  they  had  recorded  their  names  in  the  records 
of  the  prefect  as  retaining  the  rights  and  titles  of  Mexican 
citizens.  If  congress  did  not  mean  those  men  in  the  pro- 
Yisions  quoted,  and  thereby  give  full  sanction  and  effect  to 
the  means  by  which  they  had  reserved  their  character,  and 
to  the  proclamation  of  Governor  Washington,  who,  then, 
were  meant  by  that  language;  or  could  it  have  been  idly 
written  in  the  statute  giving  a  government? 

Out  of  the  treaty  arose  a  difficulty  or  misunderstanding 
as  to  the  true  boundary  between  the  two  republics.    This  is 
familiarly  known  among  us  in  New  Mexico  as  the  '^Mesilla 
question."    It  portended  for  a  time  another  war  between 
the  nations.    A  new  treaty,  however,  settled  the  strife.    This 
treaty  endeavored  to  adjust  all  the  preceding  difficulties  be- 
tween the  powers.    It  is  not  to  be  supposed  that  Mexico  did 
not  know  in  what  manner  the  United  States  had  fulfilled  her 
stipulations  upon  Mexicans  in  New  Mexico.    Her  commis- 
sioner, Ortiz,  had  fully   reported   to   his   government  the 
result  of  his  mission.    Among  the  various  grounds  of  com- 
plaint between  the  negotiators,  none  was  offered  by  Mexico 
that  the  United  States  had  enacted  no  law,  no  means  by 
which  the  Mexicans  tjould  evidence  their  intentions  of  the 
character  of  Mexicans.    What  is  known  as  the  "Gadsden 
purchase,"  with  her  people,  were  to  be  ceded  to  our  govern- 
ment.   It  does  not  seem  to  have  occurred  to  either  party 
that  the  liew  treaty  should  and  ought  to  specify  the  mode  in 
detail  by  which  the  Mexicans  of  that  purchase  might  retain 
the  character  of  Mexican   citizens.    This  treaty  waa  con- 
cluded on  the  thirtieth  day  of  December,  1853. 
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It  is  worthy  of  obfi^yance,  that  In  this  was  adopted  &ni 
ratified'  the  identical  article  8,  contained  in  the  treat; 
of  Onadalnpe  Hidalgo.  It  is  done  in  article  6  in  these 
words:  ''AH  the  provisions  of  the  eighth,  ninth,  slxteeiitli, 
ajid  seventeenth  articles  of  the  treaty  of  Onadalape  Hidndgo 
shall  apply  to  the  territory  ceded  by  the  Meadcan  re^ntlic, 
in  the  first  article  of  the  present  treaty,  and  to  all  tke 
rights  of  persons  and  property,  both  civil  and  ecclesiastieal, 
within  the  same,  bb  fnlly  and  effectually  as  if  the  said 
articles  were  herein  again  recited  and  set  forth.'' 

With  the  thorough  knowledge  both  powers  must  hare 
had,  it  is  fair  to  presume  that  they  were  well  satisfied  with 
the  interpretation  which  had  been  given  to  the  eighth  artiele 
in  New  Mexico,  and  the  manner  of  electing  allegiance;  an^ 
tliat  further  stipulation  was  required  to  secure  Mexicaii 
rights.  If  this  be  correct,  then  we  have  the  solemn  sanction 
which  a  treaty,  a  portion  of  the  supreme  law  of  the  laad, 
impliedly  imparts  to  the  action  of  Qovertidf  Waahiagton, 
and  the  mode  in  which  Mexican  citi^.enship  was  retained. 

We  deem  it  proper  here  to  notice  what  has  been  some  of 
the  legislation  of  New  Mexico  as  to  the  right  of  voting  asd 
holding  office.  The  first  session  of  the  general  aasembl;, 
under  the  organic  act,  was  held  in  July,  1851.  This  is  often 
referred  to  as  being  distinguished  for  the  ability  and  higb 
standing  of  its  members  in  the  territory.  In  enacting  an 
election  law,  they  enacted  that  "no  person  prevented  by 
the  organic  law  of  the  territory  should  be  entitled  to  vote 
or  hold  public  office."  And  further:  "If  any  Mexican 
citizen  prevented  from  voting  by  any  of  the  provisions  of 
this  act,  shall  vote  at  any  election  hereafter  held  in  the 
territory,  on  being  convicted,  he  shall  be  sentenced  to  a  fine 
of  not  exceeding  five  hundred  dollars,  or  to  be  imprisoned 
for  a  term  not  exceeding  one  year:**    See  Rev.  CJode. 

Those  provisions  have  never  been  repealed.  Hey  remain 
this  day  in  force.  Prom  "Mexican  citizens"  only  being 
included,  it  is  evident  that  the  legislature  had  in  view 
those  who  had  retained  that  character;  and  intended  to 
rigidly  restrain  them  from  the  enjoyment  of  a  privil^e  be- 
longing only  to  citizens   of  the   United  States.    Having 
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oeoupied  so  much  space  in  the  inyestigatioii  of  the  matters 
which  have  ariBen  in  this  case,  before  entering  upon  the 
last  point  to  be  considered,  we  will  indulge  the  remark, 
that  few  questions  of  more  personal  importance  to  many, 
and  general  importance  to  all,  can  arise  in  New  Mexico,  than 
that  we  have  been  discussing,  and  about  which  we  have 
announced  conclusions.  To  be  a  subject  under  a  despotism 
is  to  be  naked  of  political  rights.  To  be  a  citizen  of  the 
United  States  in  New  Mexico,  elevates  the  man  to  being 
virtually  his  own  legislator.  This  is  a  position  not  to  be 
lightly  esteemed.  This  great  right  should  not  be  trifled 
with  by  those  who  enjoy  it  Those  wjio  knowingly  and  will- 
fully pushed  it  aside  or  trampled  it  under  their  feet,  after 
the  treaty  offered  it  to  their  hands,  must  place  to  their  own 
charge  their  great  loss.  They  should  have  estimated  more 
justly  the  strength,  progress,  and  justice  of  the  government 
inviting  their  allegiance.  It  is  but  truth  and  justice  to  say 
that  many  of  those  reputed  to  have  made  their  election  ad* 
verse  to  the  United  States,  are  among  the  men  of  the  highest 
standing,  for  intelligence,  w(^h,  and  patriotism,  in  the 
territory. 

As  deeply  as  we  may  regret  this  citizen  condition,  still  it 
is  one  of  their  own  seeking,  and  from  which  they  have  a 
mode  of  extrication.  The  pathway  of  the  bench  is  where 
the  law  and  duty  leads  them.  They  are  not  to  suffer  their 
ears  to  be  corrupted  by  the  whispers  that  there  are  those 
who  have  personal  political  interests  involved  in  this  ques- 
tion. The  breath  of  the  demagogue,  whose  odor  is  always 
filthy  to  the  upright,  just,  and  strong  spirit,  is  inconceiv- 
ably so,  when  attempted  to  be  suffused  towards  the  tribunal 
of  justice.  It  is  no  part  of  the  duty  of  these  tribunals  to 
ravish  men  into  the  rights  of  citizenship  of  the  United 
States,  who,  in  an  evil  hour,  mocked  at  the  privileges  offered, 
and  are  as  yet  refusing  to  avail  themselves  of  our  natural- 
ization laws.  If  outside  of  them  relief  is  to  be  found,  other 
branches  of  the  government  must  give  it,  and  not  the  judi- 
cial, however  gladly  an  individual  judge  might  interpret  an 
act  lessening  the  disabilities  under  which  the  elected  Mexi- 
can citizen  labors. 
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We  come  now  to  the  suflftciency  of  the  testimony,  bb  it  ap- 
pears upon  the  record,  to  maintain  the  plea  in  abatement, 
and  establish  Sandoval's  ^'Mexican  character"  in  con- 
formity with  the  principles  laid  down.  No  parol  evidence 
seems  to  have  been  introduced  to  explain  how  the  book 
originated,  how  and  by  whom  it  was  kept,  or  where,  when, 
or  before  whom  the  signatures  were  recorded.  If  the  book 
had  been  one  of  the  records  kept  in  the  prefect's  court  or 
pertained  to  his  official  duties,  and  kept  by  the  clerk,  there 
is  no  certificate  showing  that  the  persons  whose  names  are 
found  in  the  list  following  the  caption,  had  been  before 
him  or  the  prefect's  court  had  recorded  their  names.  If  the 
book  is  the  one  kept  and  opened  in  pursuance  of  the  proc- 
lamation of  Washington,  in  the  office  of  the  prefect  of  Santa 
Fe,  no  witness  proved  the  fact,  and  no  certificate  of  the 
clerk  shows  it.  No  law  existed  authorizing  the  pr^ecfs 
clerk  to  appoint  a  deputy  who,  in  the  name  of  the  principal, 
could  authenticate  books, .  papers,  or  documents,  or  give 
faith  or  validity  to  a  certificate;  and  even  should  it  be  ad- 
mitted that  such  appointment  could  be  made  without  legis- 
lative authority,  the  certificate  does  not  show  that  Gid- 
dings,  the  principal,  was  clerk  of  the  prefect's  court  **for 
the  county  of  Santa  Fe,"  but  only  that  he  was  "clerk  of  the 
prefect's  court."  Also  it  states  that  the  foregoing  is  a  cor 
rect  list  "of  all  who  have  elected  in  said  county  (Santa  F^) 
to  retain  the  character  of  Mexican  citizens."  In  this,  the 
clerk's  pretended  deputy  certifies  his  judgment  instead  of 
showing  the  acts  done  and  the  facts  in  conformity  with 
the  proclamation.  He  fails  to  inform  us  whether  the  per 
sons  named  in  the  list  irecorded  their  own  names,  or  whether 
it  was  a  list  of  persons  merely  that  in  the  county  had  re- 
tained a  certain  character.  True,  Sandoval's  signature 
was  proven,  but  there  was  no  proof  when,  or  where, 
or  under  what  circumstances  he  wrote  it,  or  that  he  did 
it  in  the  presence  of  any  court,  magistrate,  or  other  official 
authority  having  the  attributes  to  receive  and  authenticate 
the  declaration  when  made. 

As  to  the  prorlamation  found  upon  the  book,  the  Jurr 
have  no  proof  before  them  that  it  had  ever  been  published 
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by  Governor  Washington — neither  how,  when,  nor  where. 
The  attorney-general,  though  he  seems  with  a  liberal  spirit 
not  to  have  objected  that  the  defendant  should  have  the 
benefit  of  the  book  and  what  it  contained  before  the  jury 
for  what  it  wae  worth,  it  does  not  appear  that  he  made  any 
admissions  to  supply  the  utter  weakness  and  insufficiency 
of  the  evidence  to  prove  the  issue  for  the  defense.  It  was 
proven  that  at  some  previous  term  of  the  court,  Sandoval 
had  declared  his  intention  to  renounce  Mexico  and  become 
a  citizen  of  the  United  States.  It  must  be  borne  in  mind  that 
the  whole  effort  of  the  defense  was  to  prove  that  Sandoval's 
Mexican  citizenship  resulted  from  his  having  elected  to  re- 
tain It  under  the  treaty.  If  he  was  a  resident  of  this  terri- 
tory, as  was  apparent  at  the  time  of  the  ratification  of  the 
treaty,  and  has  so  remained,  and  did  not  elect  in  favor  of 
Mexico,  then,  with  this  explanation,  neither  one  nor  a  hun- 
dred declarations  of  intention  in  the  district  court  would 
prove  him  a  Mexican  citizen,  in  fact  and  law.  With  such 
residence,  the  presumptions  would  be  in  favor  of  his  citi- 
zenship to  the  United  States,  nor  should  he  loee  it  or 
be  deprived  of  it  without  the  clearest  proof.  He  may  not 
have  known  his  rights,  or  mistaken  them,  and  had  a  fancy 
to  make  them  doubly  secure.  The  date  at  which  he  did 
that  act,  as  it  seems  jointly  with  fifteen  others,  does  not  ap- 
pear, but  it  is  shown  by  the  record  that  it  was  some  time 
during  the  judicial  administration  of  Chief  Justice  Deaven- 
port.  Sandoval  was  not  defending  his  own  rights  of  citi- 
zenship on  the  trial,  and  it  is  but  a  reasonable  inference 
that  he  had  perfected  his  naturalization,  even  if  such  in  law 
be  needed.  A  plea  in  abatement  should  not  only  be  well 
pleaded,  but  well  proved  also.  The  evidence  was  wholly  in- 
sufficient to  authorize  the  jury  to  find  in  the  defendant's 
favor.    They  found  rightly  for  the  territory. 

We  shall  not  discuss  the  effect  of  the  defendant's  not 
moving  for  a  new  trial  upon  that  finding  until  after  he  pleaded 
the  general  issue  of  not  guilty,  went  to  trial  and  was  con- 
victed. Exceptions  appear  to  the  action  of  the  court  on 
that  trial.  No  other  conclusion,  then,  can  here  be  drawn, 
than  that  the  trial  was  correctly  had,  and  the  defendant 
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fairly  and  justly  convicted.  The  court  properly  overruled 
the  motion  made  in  his  favor  after  the  trial. 

We  take  pleasure  in  acknowledging  the  legal  ability  with 
which  this  cause  was  argued  by  counsel  on  both  sides.  As 
to  the  weight  of  the  testimony,  the  arguments  were  ex- 
haustive. 

It  is  the  unanimous  opinion  of  this  court  that  the  jadg- 
ment  of  the  district  court  be  affirmed. 

Affirmed  with  costs. 

Septate  opinion  by  Blackwood,  X  t 

While  concurring  in  the  affirmation  of  jndgm^t  in  tiie 
above-entitled  cause,  upon  the  finding  of  the  jury  Ib  the 
court  below,  and  the  plea  in  abatement  that  Bandoval  was 
a  citizen,  yet  as  regards  the  question  of  Mexican  dtizeDshlp 
introductorily  considered  in  the  elaboration  of  the  opisioB 
of  the  court,  I  desire  hereby  to  reserve  any  differences  of 
opinion  from  views  therein  expressed,  and  doctrines  ad- 
vanced, that  future  reflection  may  suggest  to  my  mind.  A 
comparatively  slight  opportunity  having  been  afforded  me 
in  the  progress  of  this  cause  to  examine  a  subject  oonfess 
edly  of  so  great  importance,  and  therefore,  any  investiga 
tion  of  its  merits  not  having  been  as  thorough  as  I  efrald 
wish,  I  deem  this  reservation  proper  and  necessary  ii  tbe 
premises. 


LEWIS  W.  GBCK  v.  OLTVBE  L.  8HBPHISD. 

RsPBAL  OF  Statutbb  bt  iMPLicATioif.— A  Statute  may  be  repealed  wfthoct 
being  referred  to  by  a  subseqaent  statute  on  tb^  aame  sabfeefe.  wlileh  b 
wholly  Irreoonoilable  with  It,  and  both  ean  not  stand  tocather. 

Suits.  Whbbb  to  bb  Ck)MXENCSD.— The  aot  of  January  12,  18BS,  profidiBf 
where  suits  shall  be  commenced,  repeals,  by  Implication*  section  M  of  i^ 
act  of  July  18,  1861,  and  all  suits  must  be  oommeneed  In  the  eoontj 
where  the  defendant  resides,  or  In  the  oonntj  where  the  plaintiff  iciM« 
and  the  defendant  iB  found,  unless  the  defendant  is  a  noii-reslde&t«  wftes 
the  suit  may  be  brought  In  any  county. 

Plba  in  Abatement  wherb  Suit  Brought  in  Wrong  County.— Where  i 
suit  Is  brought  against  a  resident  of  the  territory  In  a  oouoty  Is  vldefe 
he  does  not  reside,  and  he  Is  served  in  another  oonnty,  this  faot  may  H 
pleaded  in  abatement,  or  the  writ  may  be  gnashed  on  motkm. 
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Attobnst  mat  Ybbitt  Puba  in  Abatbment.— The  attorney  of  a  defendant 
may  swear  to  a  plea  in  abatement  which  requires  to  be  sworn  ta 

BtoriON  TO  Quash  Writ  Need  not  bh  Vbbifim).— A  motion  to  quash  the 
writ  oommenoing  a  suit  need  not  be  upon  oath. 

AppBAii  from  the  district  court  of  Socorro  county.  The 
facts  appear  from  the  opinion. 

Smith  and  WJieatoUy  for  the  appellant. 

Baird  and  Watts,  for  the  appellee. 

By  Ctourt^  Boone,  J. : 

This  is  an  action  of  trespass  and  false  imprisonment 
brought  by  Lewis  W.  Oeck,  the  plaintiff  below  and  d^end- 
ant  in  error,  against  Oliver  L.  Sheph  d,  the  defendant 
below  and  plaintiff  in  error.  The  defendant,  Oliver  L. 
Shepherd,  is  and  was  at  the  time  of  the  institution  of  this 
salt,  an  officer  of  the  United  States,  stationed  at  Fort 
Defiance,  in  the  county  of  Bernalillo.  The  action  is  for  per- 
sonal injuries  and  destruction  of  personal  property  belong- 
ing to  the  plaintiff,  Lewis  W.  Geek,  a  resident  of  the 
county  of  Dofia  Ana.  The  injuries  are  alleged  to  have  taken 
place  in  the  county  of  DoQa  Ana,  and  on  the  ninerteenth  of 
April,  1854.  On  the  third  of  November,  1857,  the  case 
wafl  finally  saboiitted  to  a  jury,  who  found  a  verdict  for  the 
plaintiff  of  ten  thousand  dollars  against  the  defendant.  A 
remittance  was  subsequently  entered  of  seven  thousand  five 
hundred  dollars,  and  a  judgment  entered  for  two  thousand 
five  hundred  dollars. 

This  trial  was  had  in  the  county  of  Socorro,  to  which 
place  the  venue  had  been  changed.  At  an  eariy  stage  of 
the  proceedings  a  motion  was  made  by  defendant's  counsel 
to  -quash  the  writ  or  summons,  which  was  overruled,  and  on 
the  same  day  defendant's  counsel  filed  a  plea  in  abatement. 
To  this  plea  a  demurrer  was  entered.  Demurrer  waa  sus- 
tained by  the  court,  and  the  defendant  required  to  plead. 
It  is  our  purpose  to  confine  ourselves  to  the  error  assigned 
in  sustaining  this  demurrer,  for  if  the  court  below  erred  in 
thi8>  the  judgment  below  must  be  reversed.  It  is  alleged 
in  the  petition   of  plaintiff  that  he  is   a  resident  of  the 
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county  of  Dofia  Ana;  that  the  injury  complained  of  occurred 
in  that  county,  and  that  the  defendant  is  a  resident  of  the 
county  of  Bernalillo.  Although  but  one  writ  or  Bammons 
is  actually  set  out  on  the  record,  yet  from  the  pleadings, 
there  seem  to  have  been  others  issued,  and  service  made 
upon  the  defendant  in  the  county  of  Bernalillo,  Prom  the 
copy  of  the  writ  furnished,  it  appears  that  it  was  directed 
to  the  Sheriff  of  Dofia  Ana  county,  commanding  him  to 
summon  the  defendant  to  be  and  appear  before  the  judge 
of  the  district  court,  to  be  holden  at  the  court-house  in  the 
town  of  Las  Cruces,  in  the  county  of  Dofia  Ana,  etc 

This  writ  is  dated  the  twenty-second  day  of  Febmaryy  1855. 

The  sheriff  was  not  authorized  or  warranted  by  law  to  go 
beyond  the  limits  of  this  county  in  the  execution  of  this 
writ,  and  on  the  twelfth  of  March  following,  the  sheriff 
returns  that  the  defendant,  Oliver  L.  Shepherd,  was  not  to 
be  found  in  his  county.  Whether  the  defendant  was  served 
with  another  writ  differently  worded,  and  directed  to  the 
sheriff  of  Bernalillo  county,  nowhere  appears.  It  is  ap 
parent,  however,  from  the  pleadings,  that  he  was  served 
with  some  writ  in  the  county  of  Bemalillo.  This  appeal^ 
from  the  motion  to  squash  the  writ,  the  plea  in  abatem^it. 
and  the  demurrer  thereto. 

One  of  the  grounds  alleged  in  the  motion  to  quash  the  writ 
was,  that  the  defendant  could  not  be  served  in  a  different 
county  from  the  one  in  which  he  resided,  or  in  which  he  was 
to  be  found.  The  plea  in  abatement  is  in  the  following  words: 
"And  now  comes  the  defendant,  by  Hugh  N.  Smith,  and  de- 
fends, etc.,  and  says  that  the  said  plaintiff  ought  not  to  further 
have  and  maintain  his  aforesaid  action  in  the  said  county 
of  Dofia  Ana,  because  he  says  that  the  defendant,  from  the 
time  of  the  commencement  of  the  suit,  and  from  thence 
hitherto  has  been,  and  still  is,  a  resident  of  the  county  of 
Bernalillo,  in  the  said  territory  of  New  Mexico,  and  was 
not  then,  and  has  not  been  a  resident  of  the  county  of 
Dofia  Ana,  nor  has  he  been  found  in  that  county,  so  that 
process  of  this  court  could  be  served  upon  him,  and  this 
the  said  defendant  is  ready  to  verify.    Wherefore  he  prajs 
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judgment  of  said  action,  and  that  the  same  may  be  dis- 
missed and  abate." 

This  plea  is  sworn  to  by  Hugh  N.  Smith,  attorney,  on 
the  eleventh  day  of  June,  1856.  In  order  to  determine  the 
qtiestion  now  under  consideration,  it  is  necessary  to  cite 
the  different  acts  of  the  territorial  legislature,  as  to  where 
suits  can  be  brought  and  where  process  can  be  served  upon 
the  defendant.  The  first  act  in  relation  to  the.  matter  is 
found  in  the  Kearny  code,  pamp.  82,  and  in  the  Bevised 
Code,  p.  170.  It  is  an  act  regulating  practice  in  civil  cases, 
and  was  passed  on  the  twenty-second  of  September,  1846. 
The  first  section  declares  that  "all  actions  brought  in  the 
circuit  court  shall  be  commenced  by  petition,  which  shall 
contain  a  plain  statement  of  the  names  of  the  parties,  the 
cause  of  action,  and  the  relief  sought."  The  second  section 
speaks  of  the  filing  of  the  petition  and  issuing  of  the  cita- 
tion to  the  opposite  party.  Tfie  third  section  directs,  that 
the  citation,  when  issued,  shall  be  indorsed  upon  or  an- 
nexed to  the  petition,  etc.  The  fourth  section  is  in  these 
words:  "Suits  instituted  by  citation,  shall  be  brought  in 
the  county  in  which  the  defendant  resides,  or  in  which  the 
[)laintiff  resides  and  the  defendant  may  be  found.  In  cases 
where  the  defendant  is  [not]  a  resident  of  this  territory, 
such  suit  may  be  commenced  in  any  county." 

These  laws  are  printed  in  Spanish  as  well  as  in  English, 
one  leaf  occupied  with  Spanish  and  the  other  with  English. 
In  the  English,  which  we  have  cited,  the  word  "not"  in  the 
last  line  but  one,  is  omitted,  evidently  by  mistake,  for  it  is 
found  in  the  Spanish,  in  the  same  section.  The  omission 
would  render  the  sentence  unmeaning,  and  therefore  we 
have  added  the  word  in  the  section  referred  to.* 

On  the  twelfth  of  July,  1 851,  another  act  was  passed  regu- 
lating the  practice  in  civil  cases:  Rev.  Code,  174.  The 
twenty-fourth  section  of  this  act  is  as  follows:  "Every  per- 
son shall  be  sued  in  the  county  in  which  he  lives,  except  in 
the  following  cases,  that  is  to  say: 

"1.  A  married  woman  when  liable  to  be  sued  shall  be 
sued  in  the  county  in  which  her  husband  resides. 

"2.  When  a  defendant  has  inherited  an  estate,  concern- 
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ing  which  any  one  may  wish  to  inatitute  a  suit,  he  shall  be 
sued  in  the  county  in  which  the  estate  is  aitoated. 

^^3.  When  a  defendant  haa  contracted  to  perfcMm  an 
obligation  in  a  particular  county,  he  shall  be  sued  in  the 
county  in  which  he  haa  engaged  to  perform  the  contract 

^'4.  When  the  defendant  has  committed  some  crime  for 
which  a  civil  action  for  damages  may  be  maintained,  in  such 
case  he  may  be  sued  in  the  county  in  which  the  crimt  ires 
committed  or  wherever  he  may  be  found. 

'^5.  In  case  the  defendant  may  be  a  transient  person,  he 
may  be  sued  in  whatever  county  he  may  be  found. 

"6.  When  a  suit  is  brought  for  the  recovery  of  moTable 
property,  it  shall  be  brought  in  whatever  county  the 
property  may  be  found. 

^^7.  In  cases  against  guardians,  curators,  executon,  and 
administrators,  the  parties  may  be  sued  in  the  coustj  in 
which  any  such  persons  were  appointed  to  any  of  said  trusts, 
in  the  county  in  which  the  property  in  controversy  maj  be 
found,  or  in  the  county  in  which  the  defendant  may  live;  it 
being  optional  with  the  plaintiff. 

^^8.  In  ca^s  of  delinquencies  or  fraads  by  public  offices, 
they  may  be  sued  in  the  county  in  which  the  fraud  or  de 
linquency  occurred,  or  in  which  the  defendant  maj  be 
found. 

^'9.  When  lands  are  the  objects  of  the  aait,  it  shoaM  be 
brought  in  the  county  in  which  the  lands  are  situated 

'*10.  When  two  or  more  persons  are  liable  to  be  made  de 
fendants  in  the  same  suit,  if  it  be  in  the  nature  of  a  transi 
tory  action,  the  suit  may  be  brought  in  the  county  in  which 
either  of  the  proposed  defendants  may  reside." 

On  the  twelfth  of  January,  1853,  Rev.  Code,  104,  the 
following  act  was  passed :  It  is  an  act  proposing  to  regalate 
suits  on  joint  or  several  contracts,  how  suits  are  to  b* 
brought  against  corporations,  and  the  last  section  speaks  as 
to  where  suits  are  to  be  brought  generally.  This  section  is 
in  the  following  words:  "All  suits  instituted  in  anjof  the 
courts  of  this  territory,  shall  be  brought  in  the  countr  in 
which  the  defendant  resides,  or  in  the  county  in  which  the 
plaintiff  resides,  and  the  defendant  may  be  found,  and  in 
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case  the  defendant  is  not  a  resident  of  the  territory,  such 
suit  may  be  brought  in  any  county." 

It  will  be  observed  that  this  last  section  is  almost  a  literal 
copy  of  the  act  of  twenty-second  September,  1846,  already 
cited.  Instead  of  the  word  suit,  the  word  citation  is  made 
use  of,  but  by  a  reference  to  the  previous  section  it  will  be 
perceived  that  the  word  citation  as  there  used  means  the 
same  thing  as  suit. 

It  has  been  strongly  contended  for  on  the  part  of  the 
counsel  for  the  plaintiff,  that  the  act  of  1863  does  not  re- 
peal the  twenty-fourth  section  of  the  act  of  1851,  and  that 
the  injury  charged  to  have  been  committed  by  the  defend- 
ant, brings  him  within  one  of  the  exceptions  contained  in 
that  section  which  declares  that  when  the  defendant  has  com- 
mitted some  crime,  for  which  a  civil  suit  for  damages  may 
be  maintained,  he  may  be  sued  in  the  county  in  which  the 
crime  was  committed,  or  wherever  he  may  be  found.    Tak- 
ing it  for  granted  that  the  charge  is  of  that  character,  then 
if  the  law  be  as  it  is  contended  for  by  plaintiff's  counsel, 
the  stiit  was  properly  brought  in  Dofia  Ana  county,  and  de^ 
fendant  properly  served  with  process  in  Bernalillo  county, 
and  the  demurrer  to  the  plea  in  abatement  was  rightfully 
sustained.    If,  on  the  contrary,  the  twenty-fourth  section 
of  the  act  of  1851  was  repealed  and  abrogated  by  the  act 
of  1853,  as  is  contended  for  by  the  counsel  to/t  the  defend- 
ant, then  the  demurrer  should  have  been  overruled  and  the 
suit  abated.    After  some  reflection  a  majority  of  the  court 
can  come  to  no  other  conclusion  than  that  it  was  manifestly 
the  intention  of  the  legislature  in  passing  the  act  of  1853,  to 
repeal  the  twenty-fourth  section  of  the  act  of  1851.    We 
can  not  perceive  what  other  object  the  legislature  could 
have  had  in  view  in  passing  that  act.    If  the  act  of  1851 
was  a  total  repeal  of  the  act  of  1846,  and  such  seems  to 
have  been  the  intention  of  the  legislature,  then  the  same 
course  of  reasoning  must  bring  us  to  the  conclusion  that 
it  was  intended  by  the  passage  of  the  act  of  1853,  to  repeal 
the  act  of  1851,  or  the  twenty-fourth  section  thereof;  be- 
cause it  is  evident  from  the  wording  of  the  act  of  1851,  and 
the  act  of  1858,  that  it  was  manifestly  intended  by  the  leg- 


352  Geck  f.  Sh£phebd.  [Sop.  Ct 


Opinion  of  the  Court— Boone,  J. 


islature  upon  both  occasions,  to  regulate  the  whole  subject 
to  which  the  two  acts  relate,  and  that  they  were  not  in- 
tended as  modifications  of  previous  statutes.  The  section 
of  the  act  of  1853,  is  full,  distinct,  and  clear  upon  the  sub- 
ject as  to  where  suits  may  be  brought;  the  entire  question 
is  fully  met,  and  it  is  in  direct  and  positive  conflict  with  the 
act  of  1851. 

The  repeal  of  a  previous  act  of  the  legislature  by  a  sub- 
sequent one  may  be  done  either  in  express  terms  or  bj 
implication,  and  where  the  subsequent  act  contains  provis- 
ions contrary  to  and  irreconcilable  with  the  fornix,  the 
previous  act  must  give  way  to  the  latter:  1  Harvey,  10, 2 
Bibb,  964;  W.  C.  C.  R.  691. 

The  fact  that  the  legislature  in  passing  the  act  of  1853  did 
not  refer  to  either  of  the  previous  acts  upon  the  subject  does 
not  embrace  the  question  in  the  view  that  the  court  has 
taken  of  it. '  That  body  may  or  may  not  refer  to  the  pre 
vious  law,  and  indicate  in  express  terms  the  reason  for  the 
change;  but  they  are  not  required  to  do  so,  and  when,  as  we 
have  said,  a  clear  and  distinct  section  is  enacted,  evideutk 
embracing  the  entire  subject,  and  which  is  fall,  explicit,  and 
complete  upon  the  question  involved,  it  repeals  all  former 
acts  inconsistent  therewith,  and  it  is  to  be  construed  as  if 
it  were  the  only  act  upon  the  subject.    The  last  act  mast 
have  effect  according  to  its  terms  and  obvious  intent,,  and 
as  both  acts  of  1851  and  1853  can  not  have  full  operation 
according  to  their  terms  and  intent,  the  first,  and  not  the 
last,  must  yield.    The  terms  and  meaning  of  the  two  acta 
are  not  pari  maieriuy  but  distinct  and  wholly  at  variance. 
By  the  act  of  1851,  it  is  declared  that  every  person  shall  be 
sued  in  the  county  in  which  he  lives,  except  in  some  ten 
certain  cases  enumerated,  but  in  some  of  those  exceptions 
it  is  permitted  of  the  plaintiff  to  institute  suit  in  the  countj 
in  which  he  resides,  even  although  the  defendant  may  be 
found  in  that  county;  but  the  suit  must  be  brought  in  the 
county  in  which  the  defendant  actually  lives;  and  we  will 
admit  that  if  the  act  of  1853  had  merely  changed  the  act  of 
1851,  in  this  particular,  and  authorized  the  plaintiff  to  in- 
stitute his  suit  in  the  county  in  which  he  lives  or  where  the 
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defendant  may  be  founds  there  might  be  some  grounds  for 
saying  that  both  acts  could  stand. 

The  act  of  1853  declares  that  suit  shall  be  brought  by  the 
plaintiff  in  the  county  in  which  he  lives,  or  that  defendant 
may  be  found.    But  it  also  says  further,  and  declares  em- 
phatically, "that  all  suits  instituted  in  any  of  the  courts 
of  this  territory  shall  be  brought  in  the  county  in  which  the 
defendant  resides;^'  and  it  is  a  little  remarkable,  too,  that 
this  clause  is  the  first  in  the  section,  and  would  seem  to  be 
the  principal  matter  considered  by  the  legislature  in  passing 
the  law,  and  waa  evidently  intended  to  repeal  the  excep- 
tions contained  in  the  act  of  1851,  which  were,  doubtless, 
regarded  as  oppressive,  and,   in   fact,  in  many  instances, 
must  have  been  attended  with  great  hardship.    A  person 
residing  in  Dofia  Ana  county  might  have  sued  another  liv- 
ing in  the  extreme  upper  district,  if  a  train  or  other  per- 
sonal property,  about  which  there  may  have  been  a  dispute, 
should  happen  to  be  passing  at  any  time  through  that 
county;  and  so  if  a  married  woman,  who  may  be  living  at 
one  end  of  the  territory,  and  her  husband  at  the  other,  and 
yet  she  might  have  been  sued  in  the  county  in  which  her 
husband  lived;  and  so  of  the  other  exceptions,  all  of  which 
are  of  doubtful  expediency,  and  the  legislature,  after  an 
experience  of  two  years  of  those  exceptions,  repealed  them 
by  the  passage  of  the  act  of  1853.    If  it  were  not  the  inten- 
tion of  the  law-makers  to  repeal  those  exceptions,  why  was 
the  first  clause  of  the   section    inserted,  which  expressly 
declares,  that  all  suits  shall  be  brought  in  the  county  where 
the  defendant  resides  or  may  be  found?    There  must  have 
been  some  object  or  intention  in  introducing  and  passing 
the  section  containing  this  important  clause,  and  we  are  of 
opinion  that  it  was  manifestly  done  with  the  view  of  repeal- 
ing the  exceptions.    If  it  has  not  this  effect,  the  words 
are  utterly  nugatory  and  without  object,  and  a  perfect  dead 
letter  upon  the  statute  book,  and,  unless  we  wish  to  stultify 
the  legislature,  we  can  not  come  to  any  such  conclusion. 

Bnt  it  is  objected  too,  that  this  is  a  plea  in  abatement  to 
the  jurisdiction  of  the  court,  and  it  was  not  competent  for 
the  attorney  of  the  defendant  to  make  the  oath  required  to 
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the  plesy  but  that  it  must  be  made  by  the  defeadant  in  pnh 
pria  persona.  It  is  laid  down  in  Chitty'B  Pleadings^  yd.  1, 
chapter  on  pleas  in  abatement,  that  the  oath  may  be  made 
either  by  defendant  or  a  third  person.  And  there  Is  no 
reason  why  this  should  not  be  so.  But  there  is  an  act  of 
assembly  of  this  territory  regulating  this  subject:  Be¥. 
Code,  page  178.  It  is  there  declared,  that  all  pleas  in 
abatement,  except  pleas  to  the  jurisdiction  as  to  the  subject- 
matter,  shall  be  under  oath.  This,  it  is  true,  may  be  re^ 
garded  as  a  plea  to  the  local  jurisdiction,  and  not  as  to  the 
subject-matter,  and  may  require  to  be  sworn  to.  But  the 
act  does  not  say  that  the  oath  shall  be  made  alone  by  the 
party,  and  as  all  acts  of  this  kind  should  be  oonstmed  liber- 
ally, it  follows  that  the  oath  may  be  made  by  a  third  per 
son.  But  there  is  also  a  motion  to  squash  the  writ  in  this 
cause,  in  which  the  entire  subject  under  considerati(»,  in 
regard  to  where  suits  shall  be  brought  and  where  defendant 
may  be  served  with  process,  was  inyolyed,  and  a  iDotion 
of  this  kind  is  not  required  to  be  under  oath. 

It  is  the  opinion  of  a  majority  of  this  court,  that  the  jadg 
ment  of  the  court  below  be  reversed,  with  costs. 
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ANTONIO   MATIAS   ORTIZ   v.  JESUS   MARIA  BACA 

Y  SALAZAR 

PBascBiFTiQN  Obdinabt  atstd  Eztbaobdinart  undrb  Spanish  Law.— Pre- 
■oriptSon  under  the  Spanlfifti  civil  law  is  of  two  ktnds,  ordlBary  and  ez- 
tEttordlnary;  the  former,  wUob  extends  only  to  ten  yean,  applies  only 
where  property  was  acquired  in  good  faith  and  hy  a  Just  title,  and  does 
not  run  upon  a  contract  with  an  insane  person  or  minor;  the  latter  ex- 
tends to  thirty  years,-  requires  neither  good  faith  nor  jnst  title,  and 
inelndes  oontracte  between  minon  and  those  bearing  the  relation  of 
tutors  to  them. 

Extbaobdinabt  Pbebgbiption  bbtwesn  Minob  and  Tutob.— To  a  suit 
upon  a  document  executed  in  New  Mexico  In  IStt  by  the  mother  and 
step-father  of  an  infant  three  years  of  age,  acknowledging  the  reoeipt  of 
moaey  belonging  to  suoh  Infant  and  coming  into  their  hands  as  his 
tutors,  and  promising  to  pay  it  oiier  without  interest  on  his  coming  of 
age,  only  the  extraordinary  prescription  of  thirty  years,  ander  the 
Spanteh  Jaw  then  prevattlng.  can  be  pleaded,  and  suoh  period  begins  to 
run  only  after  the  infant  has  attained  the  age  of  twenty-flve. 

IWTAHT  Entitlid  TO  iNTSBKr  IK  BUGB  Oasb.— In  a  sult  against  the  tutor  to 
recover  money  'so  received,  the  former  infant  Is  entitled  to  legal  Interest 
thereon  from  the  time  of  attaining  his  majority. 

Appbal  from  the  district  court  of  Santa  Fe  county.    The 
case  appears  from  the  opinion. 

iL  Ashurst,  for  the  appellant. 
T.  D.  Wheatoriy  for  the  appellee. 
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By  Oourt^  Benedict^  0.  J. : 

On  the  fifth  day  of  August,  1866,  Baca  y  Salazar  filed  Ui 
petition  in  the  clerk's  office  of  the  district  court,  for  the 
district  and  county  of  Santa  Fe.  The  cause  was  tried  by  a 
jury,  at  the  March  term,  1858,  and  appealed  by  Ortiz  to 
this  court.  The  suit  was  founded  on  a  document  in  Bpaniab 
made  in  1823.  This  was  filed  with  the  petition  and  made 
part  thereof.  It  appears  that  when  the  instminent  was 
made,  the  plaintiff  in  this  suit  was  of  very  tender  yean, 
being  then  only  about  three  years  of  age.  His  mother, 
Rosa  Salazar,  had  been  a  widow,  but  had  intermarried  with 
the  defendant,  and  she  and  the  defendant  had  become 
the  tutors,  under  the  Spanish  law,  of  the  infant  child,  lie 
instrument  was  made  by  the  mother,  Rosa,  and  OrtiL 
They  acknowledged  that  the  minor,  Jesus  Maria,  was  en- 
titled to  an  inheritance  in  the  sum  of  three  hundred  and 
seven  dollars  and  fifty  cents,  which  had  been  in  the  hands 
of  Don  Juan  Esteban  Pino,  and  by  them  received  of  him  in 
the  capacity  of  tutors  t&t  the  minor.  They  admitted  that 
the  sum  of  money  belonged  to  the  minor  and  might  be 
used  by  him.  They,  however,  stated  that  they  had  agreed 
between  themselves  and  Don  Juan  Esteban,  that  the  said 
sum  should  remain  in  the  hands  of  the  said  Bosa  and 
Antonio  Matias,  without  any  interest  in  the  capacity  of 
tutors,  until  the  said  Jesus  Maria  should  be  in  a  condition 
to  receive  it.  The  petition  avers  that  the  time  when  he 
became  in  a  condition  to  receive  it  was  when  he  arrived  at 
the  full  age  of  twenty-one  years,  which  occurred  upoo  the 
first  day  of  May,  1841. 

The  document  then  contains  the  strongest  pledges,  prom- 
ises, and  agreements  to  pay  to  the  said  Jesus  Maria  the 
said  sum  when  he  should  be  in  the  condition  to  receive  it 
binding  their  persons  and  property  in  the  solemn  and 
formal  manner  peculiar  to  the  making  of  instrumenta  in 
those  days.  They  bound  themselves  to  keep  the  said  sum 
entire  and  without  diminution.  The  document  was  made 
and  authenticated  in  the  presence  of  an  alcalde,  and  the 
acting  secretary  of  the  then  corporation  of  Santa  Fe. 
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In  the  district  conrt  the  defendant  pleaded  fonr  pleas, 
among  which  was  that  of  limitation  or  prescription  to  the 
action,  that  it  did  not  come  within  ten  years  next  preceding 
the  commencement  of  the  suit.  To  this  plea  the  plaintiff 
demurred)  and  the  court  sustained  the  demurrer.  A  trial 
was  afterwards  had  by  a  jury,  and  a  verdict  was  found  for 
the  sum  of  three  hundred  and  seven  dollars  and  fifty  cents, 
the  sum  specified  in  the  instrument.  Motions  for  new 
trial,  and  in  arrest  of  judgment  were  made,  which  were 
overruled  by  the  court,  and  judgment  rendered  upon  the 
verdict.  The  defendant  did  not,  in  a  bill  of  exceptions^ 
bring  all  the  evidence  into  this  court,  but  the  instru- 
ment is  here  in  the  original,  and  also  copied  as  a 
part  of  the  record.  The  error  assigned,  to  which  the  ex- 
amination of  the  court  is  called,  is  the  judgment  sustaining 
the  demurrer  to  the  plea  of  prescription  to  the  action.  The 
merits  of  the  defense  set  up  in  this  plea  must  now  be  con- 
sidered. This  involves  an  examination  of  the  civil  lawfi  in 
force  in  New  Mexico  at  the  time  the  money  in  question  was 
received  by  the  trustees.  It  is  proper  to  remark  here,  that 
Rosa  Salazar  was  deceased  when  this  suit  was  instituted. 

By  the  dvil  and  Spanish  law,  '^e  who  prescribes  an 
action  does  not  acquire  any  right  over  another,  nor  on  the 
property  of  another;  he  only  liberates  himself  from  an  obli- 
gation due  to  some  other  person.  In  order  to  be  entitled 
to  prescribe,  three  essential  elements  must  exist.  Two  of 
these  are  good  faith  and  just  title." 

There  are  ordinary  prescriptions  and  extraordinary  pre- 
scriptions. Where  the  elements  referred  to  combine,  a 
defendant  may  avail  himself  in  his  behalf  in  an  action 
against  him  for  the  recovery  of  money,  by  ordinary  pre- 
scription, after  ten  years  from  the  time  the  right  of  action 
begins  to  run.  To  prescribe  by  "ordinary  prescription,  it 
is  necessary  that  the  contract  by  wjiich  the  property  was 
acquired  be  a  valid  contract.  Hence,  a  thing  acquired  by 
purchase,  donation,  or  any  other  contract  made  with  an  in- 
sane person,  can  not  be  acquired  by  prescription,  nor  prop- 
erty obtained  from  a  minor,  or  in  any  other  mode  which 
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the  law  holds  invalid;  but  even  in  snch  cases  the  preMrip- 
tion  of  thirty  years  applies." 

The  extraordinary  prescription  extends  to  thirty  yean, 
and  includes  minors  bearing  the  relation  that  did  the  plaint 
iff  to  his  tutors.  It  begins  to  run,  in  such  cases,  when  the 
minor  arrives  at  twenty-five  years  of  age,  '^Hie  extraordi 
nary  prescription  requires  neither  title  n(H*  good  faith." 

It  is  the  duty  of  tutors  to  ^'collect  sums  dae  to  the 
minor,  requiring  the  debtors  to  pay  when  they  oaght,  b^ 
cause^if  the  tutors  neglect  to  do  so,  they  become  themelTes 
responsible.  They  are  also  bound  to  invest  the  f  ands  of  the 
minor  where  they  may  draw  interest,  or  to  employ  them  in 
some  other  manner  by  which  they  are  made  prodncti?&" 

For  the  correctness  of  these  positions  reference  ii  here 
made  to  Escriche,  Las  Partidas,  Las  Pandectas^  jDStiiiiam 
Febrero,  Schmidt's  Civil  Law  of  Spain  and  Mexico,  and 
to  the  Nuevo  Recopilacion,  by  White.  T^ese  show  that 
the  defendant  was  pot  entitled  to  the  defense  he  interposed, 
and  that  the  demurrer  was  justly  sustained.  Did  not  these 
authorities  show  so  conclusively  that  the  defendant  vonld 
not  be  in  a  position  for  which  he  could  plead  preacrip^ 
tion  against  the  plaintiff  until  the  "extraordinary"  peiiod 
of  thirty  years  should  run  in  his  favor,  still,  there  is  oih 
element  disclosed  in  this  cause  which  would  operate  to  tV 
exclusion  of  his  plea,  and  this  is  a  want  of  good  faith.  A 
good  title  he  had  to  the  possession  of  the  money  when  b'* 
acquired  it,  yet  he  knew  it  was  not  his.  He  knew  it  be 
longed  to  the  plaintiff,  and  that  he  was  bound  to  administr! 
it  for  him,  and  account  to  him  for  it,  when  he  should  pa» 
his  minority.  He  stood  in  a  fiduciary  capacity,  llie  mwr} 
was  a  trust  in  his  hands.  The  moment  the  plaintiff  passK 
his  minority  it  was  the  duty  of  the  defendant  to  aecooni 
and  pay  over  to  him  the  money  with  lawful  accumulations- 
This  good  faith  demanded.  This  he  failed  to  do,  and  tl)t> 
payment  to  this  day  has  been  withheld  in  bad  faith,  and  the 
defendant  had  no  just  right  to  come  into  court  and  oppoe^ 
his  own  bad  faith  as  a  defense  against  the  righteous  claim 
of  the  plaintiff. 

This  case  presents  one  particular  feature  not  calcolatr-d 
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to  WOO  to  itself  favor  in  an  enlightened  court  of  justice. 
When  a  tutor,  under  the  law,  to  a  child  about  three  years  old, 
the  defendant  sat  coolly  down  and  received  the  child^s 
money,  and  procured,  as  he  thought,  an  arrangement  by 
which  he  could  use  it  about  twenty  years  as  his  own,  with- 
out any  liability  to  increase  it  for  the  minor,  by  investment 
or  paying  interest  for  the  use.  Every  informed  lawyer 
knows  that  the  minor  was  not  bound  by  the  agreement,  and 
that  the  defendant  was  liable  to  him  for  principal  and  in- 
terest from  the  time  the  monev  waa  received. 

One  other  consideration  remains.  The  plaintiff  is  clearly 
entitled  to  interest  in  this  action  from  the  time  in  1841  at 
which  it  iB  alleged  he  came  of  age.  This  interest  the  jury 
omitted  to  include  in  their  verdict.  It  is  evident  that  they 
found  the  sum  specified  in  the  document,  and  upon  its  face 
as  testimony. 

The  statute  provides  that  the  supreme  court,  in  appeals  or 
writs  of  error,  shall  examine  the  record  and  the  facts  therein 
contained  alone,  shall  award  a  new  trial,  reverse  or  affirm 
the  jndgment  of  the  district  courts,  or  give  such  other  judg- 
ment as  to  them  seem  agreesible  to  law. 

From  this  it  seems  clear  there  can  be  no  difficulty  in  pro- 
nouncing in  this  court  the  judgment  the  plaintiff  merits. 
Taking  the  instrument  and  the  judgment  below  as  a  basis, 
what  the  plaintiff  is  entitled  to  in  this  action  is  easily  as- 
certained by  computation.  To  send  the  case  back  would 
work  delay  and  costs.  This  court,  therefore,  being  able  to  do 
substantial  justice,  we  think  it  should  be  at  once  determined. 
The  judgment  of  the  court  below  must  be  affirmed,  with 
an  additional  sum  for  interest  on  the  plaintiff's  claim  set 
out  in  his  petition,  from  the  first  day  of  May,  1841,  at  the 
rate  of  six  per  cent,  per  annum,  amounting  to  three  hundred 
and  seventy-two  dollars,  which  sum  added  to  the  judgment 
in  the  record,  makes  the  sum  of  six  hundred  and  seventy- 
nine  dollars  and  fifty-six  cents. 

Judgment  for  the  appellee  for  that  sum  and  costs.  The 
appellant  having  died  since  this  appeal  was  taken,  and  his 
executors  having  entered  their  appearance  in  this  court  as 
his  legal  representatives,  judgment  must  be  against  them, 
and  the  securities  upon  the  appeal  bond. 
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TERRITORY  OP  ISTEW  MEXICO  n.   WILLIAM  BRAN- 

FORD. 

AonoR  AGAINST  DnrATriiTiRO  Shbbivf,  What  not  a  ^cfbho  la— It  b  m  de- 
fense to  an  action  brought  by  the  attorney>general  in  the  name  of  the  terri* 
tory  against  a  sheriff  to  recover  moneys  received  by  him  from  Ui  eomtT 
belonging  to  the  territorial  treasury,  but  not  paid  over,  to  show  tbsi  tbe 
letter  of  instruotions  from  the  territorial  auditor  to  the  attoney-ceDcnl 
for  the  bringing  of  the  suit  did  not  specify  the  amount  of  the  indebted- 
AesB,  etc.,  as  required  by  the  act  of  185S,  concerning  defaleatioat  of  offl- 
oen,  that  act  being  merely  directory  and  oompUanoe  with  it  not  bctai  i 
condition  precedent  to  the  bringing  of  the  rait 

Appbal  from  the  district  court  for  Mora  ooimtj.  fbe 
opinion  Btates  the  case. 

Bt  S.  Tampkiniy  attamey-generalf  for  the  appellant 

J£  Ashurgtf  for  the  apx>ellee. 

By  Courts  Knapp,  J. : 

This  was  an  action  commenced  by  the  territory  of  New 
Mexico  against  William  Branford,  the  sheriff  of  Mora 
connty,  to  recover  the  amount  he  had  received  from  hi? 
county  belonging  to  the  territorial  treasury,  and  which  ht 
had  neglected  to  turn  over.  The  declaration  in  this  case  is 
in  the  common  countS|  with  ad  damnum  two  hundred  dollars; 
and  filed  by  the  attorney-general  before  the  commencemeot 
of  the  suit. 

On  the  first  day  of  the  term  of  the.  district  court  to  which 
the  writ  was  returnable,  an  order  was  made,  upon  the  oral 
motion  of  the  defendant,  that  the  attorney*general  file  his 
letter  of  instructions  in  this  cause.  This  order  hanDg 
been  excepted  to,  the  attorney-general  filed  a  letter,  dated 
at  the  auditor's  office,  March  2,  1861,  and  addressed  to  him, 
as  follows : 

^'I  have  the  honor  to  inform  you  that  since  the  county  of 
Mora  was  created,  by  an  act  of  the  legislature  of  New  Mex- 
ico, I  have  never  received  any  returns  from  the  clerk  of  the 
probate,  neither  has  any  sheriff  appeared  at  my  office  to 
settle  his  account  according  to  law,  for  funds  collected  in 
behalf  of  the  said  territory  in  said   county  of  Mora.   Too 
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are  hereby  authorized  to  bring  suit  against  the  officers  of 
said  county  for  neglect  of  duty." 

This  letter  was  signed  by  the  auditor,  and  sworn  to  be- 
fore the  chief  justice  of  this  court. 

It  is  contended  by  the  defendant  that  this  action  could 
only  be  brought  under  the  act  of  1853,  '^concerning  defal- 
cation of  officers:"  Bev.  Code,  390;  and  that  a  strict 
compliance  with  its  provisions  is  required  as  a  condition 
precedent  to  the  commencement  of  the  suit  The  act 
provides : 

1.  "When  any  collector,  or  any  other  officer  of  this  ter- 
ritory, who  is  required  by  law  to  settle  his  accounts. with 
the  auditor  of  this  territory,  and  fails  so  to  do,  within 
twenty  cays  after  the  time  fixed  by  law,  the  auditor  is  re- 
(iuired  to  transmit  to  the  district  attorney  of  the  district  in 
which  the  defaulter  resides,  or  if  there  be  no  such  district 
attorney,  then  to  the  attorney-general  of  the  territory,  a 
sworn  statement  of  the  indebtedness  of  the  defaulter  as  ap- 
pears by  the  books  and  records  of  his  office. 

2.  "If  the  auditor  can  not  ascertain  the  exact  indebted- 
ness of  the  defaulter,  he  must  state  the  same  in  his  affi- 
davit. 

3.  "It  is  hereby  made  the  duty  of  the  attorney-general 
and  of  the  district  attorneys  to  immediately  institute  suit 
in  the  district  court  against  such  defaulters  by  petition,  and 
when  the  amount  of  indebtedness  is  unknown,  the  same 
nniy  be  left  blank;  and, 

4.  "The  officer  sued  shall  on  or  before  the  second  day 
of  the  return  hence  of  the  summons,  file  his  answer  to  the 
petition,  under  oath." 

From  the  view  we  have  taken  in  this  case,  it  becomes  im- 
material for  us  to  inquire  into  the  sufficiency  of  the  letter 
of  instructions  to  the  attornoy-genei^al  from  the  auditor. 
It  seems  to  have  been  sufficient  for  that  officer  to  commence 
this  suit  We  are  of  the  opinion  that  this  act  is  merely 
directory  to  the  auditor  and  attorney-general  in  the  dis- 
charge of  their  respective  duties,  and  the  question  whether 
its  provisions  have  been  complied  with  or  not,  can  not  be 
put  in  issue  in  a  trial  to  recover  money  in  the  hands  of  a 
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defaulting  oj£cer.  It  can  be  no  defense  to  one  officer  who 
has  a  public  duty  to  perform,  that  another  officer  of  the 
gQvemmeut  baa  not  performed  his  duty  strictly  in  relation 
to  the  same  matter.  Had  the  defendant  pleaded  the  no& 
performance  of  duty  by  the  auditor,  it  would  have  been  the 
duty  of  the  di^^trict  court  to  have  sustained  a  demnrrer  to 
such  plea,  on  the  ground  that  it  would  raise  an  immatecial 
issue. 

By  the  act  of  1847,  Rev.  Code  462,  sec,  9,  it  was  made 
the  duty  of  the  auditor  *'to  cause  suits  to  be  brought 
against  all  collectors,  clerks,  or  other  persons,  who  have 
failed  to  collect,  or  who  have  failed  or  neglected  to  paj  intu 
the  territorial  treasury  any  public  moneys." 

This  act  neither  prescribes  any  mode  of  proceeding  nor 
what  attorney  the  auditor  shall  employ.  Certainly  the 
attorney-general,  the  salaried  attorney,  is  a  very  proper 
person  to  employ  for  that  purpose;  and  being  einployinl* 
we  know  of  no  rule  of  practice  by  which  this  defendani, 
any  more  than  the  defendant  in  any  other  suit,  could  in 
quire  how  the  plaintiff  had  employed  or  directed  his  attor 
ney  to  commence  the  action.  We  are  of  the  opinion  that 
the  district  court  erred  in  dismissing  the  cause,  and  thecaiA' 
must  be  remanded,  with  instructions  to  overrule  the  motion 
to  dismiss  the  cause,  with  costs,  and  for  further  proceedings 
according  to  law. 


JOSE  MIGUEL  MUfJTS  v.  PABLO  DE  HBREERA  ET  li. 

Spbcific  Peiiitohmanob  of  Contract,  Jcstick  can  Not  ENFnR<^-A  :->- 
tice  of  the  peace  has  no  jiirt.s<1iction  to  enforce  Rpeclfle  perf onnuee  oT  i 
contract  to  build  a  liouae  upou  a  certain  tract  of  land,  by  an  aiienftti^ 
Judgment  requiring  the  defendant  to  buUd  the  house  or  to  pay  a  certta 
sum. 

Altbknatits  JiTDOMRNT.— An  executlOD  to  enforce  such  am  tltenatfr^ 
judgment  of  a  justice  Is  void  on  Its  face. 

EzSGUTioN  NOT  SIGNED  BT  JusTiGV.— An  ezecutton  from  a  Jnstlee'i  cost 
not  signed  by  the  justice,  but  by  the  sheriff  to  whom  it  is  directed,  h 
volrl  on  its  face. 

Lkvt  ttndtsr  Void  Exrcftion.  Rkmrdt  fob.— An  execution  Tolfl  on  !t« 
face  is  no  protection  to  an  offlcer  making  a  levy  on  chattels  tbemBder. 
and  1^  in  liaiiile  there fpr  in  replevin,  tresi»a2is,  or  trover. 
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Unor— BrLL  in  Eqttttt  will  not  Lib  fob.— Tlie  legal  remedy  for  such  wrong- 
ful levy  being  complete  and  adequate,  a  bill  in  equity  will  not  lie  to  com- 
pel a  restoration  of  the  property  and  an  account  of  the  damages. 

JusiSDiCTioH  TO  Frbtbhi  THjkpA8SL-^A  oourt  of  cqulty  has  no  jurisdiotion 
to  Interfere  to  prevent  a  trespass  which  Is  not  irreparable  by  reason  of 
the  ebaragter  of  the  property,  and  the  Injury,  or  the  l^esponsibility  of 
the  puny,  and  for  which  there  is  an  adequate  remedy  at  law. 

PoasBBBioN  oir  Ghattxi«  not  Intbbtbbbbd  with  in  Equity,  Welbn.— a 
court  of  equity  wHI  not  interfere  to  take  personal  property  f^om  one 
party  and  give  it  to  another  before  a  hearing  upon  the  bOL 

Appeal  from  the  district  court  of  Santa  Pe  county.    Tho 
facts  appear,  from  the  opinion. 

Ashursty  Watts  and  JaeksoUy  for  the  appellant. 

T.  D.  Wheatofty  for  appellee. 

By  Court,  Knapp,  J. : 

Jose  Miguel  Muflis  filed  his  bill  in  chancery  a^nst 
Pablo  de  Herrera,  Juan  Gallegos,  and  Francisco  Martinez  y 
Belarde,  in  which  it  is  averred  that  he  had  made  a  contract 
with  Herrera  and  his  wife,  Maria  Concepcion  Romero,  for 
the  purchase  of  a  tract  of  land  in  Rio  Arriba  county,  and 
for  which  he  was  to  pay  twenty-eight  dollare,  and  also  build 
a  house  at  a  particular  place  on  the  land  of  Herrera.  The 
contract  was  made  with  the  wife,  who  owned  the  land  and 
signed  the  agreement  with  the  complainant.  He  had  paid 
the  twenty-eight  dollars,  but  had  not  built  the  house,  be- 
cause a  controversy  had  arisen  concerning  the  location,  but 
he  was  ready  to  build  it  at  the  sx>ot  he  had  agreed  upon,  but 
not  where  they  required,  and  so  he  had  refu«ed  to  build  it. 
at  all. 

Herrera  had  commenced  a  suit  before  Juan  Gallegos,  a 
justice  of  the  peace  of  Rio  Arriba  county,  upon  the  contract 
which  was  tried  by  a  jury,  and  verdict  was  rendered,  as 
averred  in  the  bill,  in  favor  of  Muflis,  upon  which  judgment 
had  been  rendered  for  costs.  Herrera  had  taken  no  appeal 
from  the  judgment,  but  he  and  the  justice  had  corruptly  and 
infamously  combined  together  to  practice  a  grave  fraud  and 
outrage  upon  him  and  his  rights;  and  the  justice  had  issued 
an  execution    purporting   to  be   based   upon    a  judgment 
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against  him,  and  placed  the  same  in  the  hands  of  Francisco 
Martinez  y  Belarde,  the  sheriff  of  the  cannty,  who  had 
levied  the  same  upon  a  horse  belonging  to  Muflis,  worth  one 
hundred  and  fifty  dollars. 

The  execution,  of  which  a  copy  is  given,  shows  that  the 
judgment  was  that  Mufiis  should  build  the  house  according 
to  his  contract,  or  that  he  should  pay  ninety  dollars  to 
Herrera,  and  commanded  the  sheriff  to  compel  him  to  build 
the  house^  or,  in  default  thereof,  that  he  be  made  to  pay  the 
sum  of  ninety  dollars,  by  a  levy  upon  his  goods,  etc.  This 
execution  is  not  signed  or  issued  by  the  justice  of  the 
peace,  but  it  is  signed  by  the  sheriff.  The  bill  then  denied 
the  existence  of  any  judgment  whatever,  and  avers  that  the 
whole  thing  had  been  gotten  up  to  defraud  Mufiis  oi  his 
property.  It  also  prayed  for  an  injunction  restraining  the 
parties  from  selling  the  horse;  that  it  be  returned  to  Mufiis 
possession,  upon  his  giving  a  bond  for  its  forthcoming  as 
the  court  should  direct;  that  "an  account  be  taken  and 
stated  as  between  the  said  Herrera  and  Qall^oe,  upon  the 
one  part,  and  the  plaintiff  upon  the  other,  of  the  damages  in- 
flicted," and  that  he  have  a  decree  for  the  amount  so  found. 

These  are  all  the  facts  stated  in  the  bill  which  it  is  neces 
sary  to  notice.  The  defendants  filed  a  general  demurrer  to 
the  bill,  which  was  overruled  by  the  district  court.  After- 
wards all  the  defendants  filed  answers,  denying  the  fraud 
charged,  and  Herrera  filed  a  cross-bill,  demanding  dama^ 
for  the  non-construction  of  the  house.  To  this  crosshill 
there  was  a  general  demurrer  interposed,  which  was  sus- 
tained. The  cause  was  then  set  down  and  heard  upon  the 
bill  and  answers,  without  replications,  and  the  court  found 
the  judgment  void,  and  made  the  injunction  perpetual. 
Prom  that  decree  this  appeal  was  taken. 

The  first  question  this  court  is  called  upon  to  decide  is, 
did  the  district  court  decide  correctly  in  overruling  the  de 
murrer  of  the  defendants  to  the  bill  of  complainant?  The 
bill  avers  that  the  execution  was  void,  and  being  void  it  had 
been  levied  upon  the  plaintiff's  horse,  and  the  sheriff  was 
threatening  to  sell  the  same.  The  copy  given  with  the  hill 
shows  several  fatal  defects  upon  the  face  of  the  execution. 
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The  judgment  set  forth  in  it  shows  that  it  was  founded 
ux>on  a  contract  to  baild  a  hoasei  or  to  enforce  a  Bpecific 
agreement  concerning  real  estate,  a  matter  over  which  the 
justice  had  no  jurisdiction.  The  judgment  is  in  the  alter- 
natiye,  to  build  the  house  or  to  pay  ninety  dollars,  which 
would  require  further  judicial  action.  The  command  to  the 
sherilT  was  in  the  same  alternative  form.  Authorities  need 
not  be  cited  to  show,  that  the  lord  chancellor  of  England 
conld  not;  with  all  his  power  of  sequestration  of  goods  and 
imprisonment  of  the  delinquent,  enforce  such  a  decree  if 
rendered  by  himself,  and  promulgated  from  the  woolsack. 
The  execution  was  not  signed  by  the  justice  of  the  peace, 
or  any  officer  authorized  to  issue  such  a  writ,  but  by  the 
sheriff  who  had  it  in  his  hands  to  be  executed.  The  rule  is 
well  settled  that  a  writ  void  upon  its  face  will  not  protect 
an  officer  who  undertakes  to  execute  the  same,  and  he  will 
render  himself  liable  to  an  action  of  trespass  if,  in  execut- 
ing such  void  writ,  any  damages  are  sustained:  Savacool  v, 
Boughton^  6  Wend.  170  [S.  C,  21  Am.  Dec.  181];  MiUa  v. 
Mariifij  19  Johns.  9,  and  the  oases  referred  to  in  them,  and 
the  note  to  the  latter  case. 

The  bill  In  this  case  shows  clearly  that  the  plaintiff 
might  have  recovered  the  possession  of  his  horse  by  an 
action  of  replevin,  or  its  value  in  an  action  of  trover  or 
trespass  de  bonis  a^portatiSf  together  with  all  damages  he 
might  have  sustained  for  its  caption  and  detention.  His 
remedy  was,  therefore,  even  more  full  and  complete  in  an 
action  at  law  than  in  a  court  of  chancery.  The  rule  would 
seem  to  be  too  well  settled  to  need  a  citation  of  authorities 
to  establish  it,  that  courts  of  chancery  never  interfere  to 
prevent  a  trespass,  where  there  is  a  full  and  complete  rem- 
edy at  common  law;  yet  we  will  refer  to  the  following: 
Bden  on  Injunctions;  Mitford  Pleadings;  Story  Eq.  Jur., 
sees.  83-39;  Lnbtf  s  Equity,  6,  n.  1;  Ekirl  Bathurst  v.  Burden^ 
2  Bro.  Q  O.  65;  WisioaU  v.  HaUj  3  Paige,  313;  Eeea  v. 
I^rishy  1  McCord  Oh,  59;  Buasy  v.  MeKte,  2  Id.  26  [8.  C, 
16  Am.  Dec  628];  BeU  v.  Beeman^  3  Mnr.  273  [8.  C,  9 
Am.  Dec.  604] ;  TcHUsm  v.  Wert,  Harp.  Eq.  93;  Samson  v. 
Sunty  1  Eoot>  207;  Stmiford  v,  Demt,  Id.  817;  Beardsly  v. 
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(hrtice,  Id.  499;  Fiteh  v.  Broomfiefd,  Id.  467;  Strong  t. 
McBonaU^  Id.  364;  Bird  v.  Holahardy  2  Id.  35;  Pitkin  v. 
FUMn,  7  Conn.  316  [S.  C,  18  Am.  Dec.  Ill];  BeUey^. 
Strong,  8  Id.  278;  Beach  r.  Nortariy  9  Id.  182;  BavU  y. 
Sail,  4  Men.  28;  Ferguson  v.  Bullock,  1  A-  K.  Marsh.  71; 
Waggoner's  Trustees  v.  McKinney,  Id,  480;  Btinw'  Havrtv, 
Rowland,  2  Id.  232;  Chimmins  v.  jBoyZ^,  1  J.  J.  Marsh.  480: 
Kea^  Rep.  v.  McMiUan,  2  Id.  12;  Watts  r.  Humn,  4  Litt,  267; 
WilUams  v.  Patterson,  2  Overt.  229;  BtofuMfer  t.  IfcFAorffl-, 
1  Stew.  632;  ^?kiretf?«  v.  Solomon,  1  Pet.  C.  C.  356;  0»  v. 
Turner,  5  Oonn,  86;  ffardwick  v.  Jbr&e»,  1  Bibb,  212: 
United  States  v.  Myers  et  al.,  2  Brookenbrongh^  516. 

So,  too,  courts  of  equity  do  not  interfere  to  preveat  a 
trespcuss,  unless  it  be  averred  and  made  apparent  that  the 
injury  threatened  to  be  comniitted  will  be  irreparable,  as 
the  destruction  of  real  estate,  or  an  heirloom,  whose  value 
consists  in  its  identity  alone,  or  that  the  treBpasser  is  irre- 
sponsible and  unable  to  answer  in  damages  in  an  aetion 
at  law.  Nothing  of  that  kind  is  alleged  in  this  bill,  but,  on 
the  contrary,  it  might  be  safely  inferred  from  the  bill^  that 
any  one  of  the  defendants  was  abundantly  able  to  paj  for 
a  horse  of  the  value  of  one  hundred  and  fifty  dollars. 

The  prayer  of  the  bill  is  also  obnazious  to  a  fatal  objec- 
tion. It  aBks  a  court  of  chancery  to  usurp  the  prerogatiTes 
and  juridiction  of  the  courts  of  common  law,  to  direct  and 
command  the  sheriff,  one  of  the  defendants,  ^'to  restore  the 
said  horse  to  the  possession"  of  the  plaintiff,  he  "ea- 
tering  into  bond  for  the  forthcoming  of  said  horse  to  aMe 
the  resuH  of  this  cause."  Courts  of  equity  somedmes  re- 
quire parties  in  possession  of  property  in  dispute  to  give 
bon^s  that  they  will  not  commit  waste  or  destroy  the 
property;  and  at  other  times  receivers  are  appointed  to 
take  charge  of  and  manarge  the  property  in  dispute  doling 
the  pendency  of  the  suit ;  but  they  do  not  interfere  to  take 
personal  property  from  one  party  and  give  It  to  the  other, 
before  a  hearing  upon  the  bill.  The  writ  of  replevin  wss 
invented  to  accomplish  that  object,  and  it  is  issued  only  bj 
a  court  of  common  law  jurisdiction.  The  bill  also  prayed 
an  account  be  taken  and  stated  of  the  damages  inflicted. 
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Pafieing  over  the  inartistic  manner  of  pleading  in  the  bill, 
in  asking  as  if  the  parties  were  partners  in  trade  in  the 
horse,  and  seeking  a  dissolution  and  settlement  of  the  part- 
nership affairs,  it  is  plain  that  the  remedy  for  a  trespass 
committed  is  far  more  adequate  and  perfect  at  common  law, 
where  the  jury  could  give  as  well  exemplary  as  actual  dam- 
cages  for  the  injury  inflicted,  than  it  could  possibly  be  in  a 
hearing  before  the  chancellor,  who  has  no  such  power. 
Courts  of  chancery,  as  well  as  those  of  common  law,  have 
sufficient  business  which  legitimately  belongs  to  each  of 
them,  without  interfering  with  or  usurping  the  jurisdiction 
of  each  other.  Nor  will  the  interest  of  the  public  be  at  all 
promoted  by  any  other  blending  of  the  practice  of  the  two 
courts. 

We  are  of  opinion  the  district  court  erred  in  orerruling 
the  demurrer  to  the  bill,  and  for  that  error  the  decree  must 
be  reversed,  and  the  cause  remanded  to  the  district  court 
for  farther  proceedings,  in  accordance  with  this  opinion. 
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JAMBS  THOMAS  v.  DAVID  W.  MoGOBMIOE. 

Lost  Notb,  Atsrmbnts  in  Action  on.— A  petition  in  an  action  on  a  lost 
or  destroyed  note,  distlnotly  ATening  the  fact  of  its  loss  or  destruotlon, 
wlttLoat  Bliowlxig  the  manner  of  it  or  the  diligence  used  to  ilnd  the  note, 
is  suiXlcient,  these  latter  facts  being  merely  matters  of  evidence. 

RurUBAI.    Ol*    CONTINUANCB    DiBCBBTIONABT,    AND    HOT    EBBOR,    WHJBN.— The 

refusal  of  a  oontinuanoe  asked  for,  on  the  ground  of  absent  testimony, 
rests  in  the  sound  discretion  of  the  court,  and  unless  there  is  a  clear  and 
palpable  abuse  of  that  discretion,  an  appellate  court  will  not  reveise  the 
Judgment  because  of  such  refusal 

AmDAYITB    lOB    Ck>NTIirUANGB    CliOSKLT    EZAMINBIK— It    IS    the    duty    Of    the 

oourt  to  examine  wen  into  the  consisteneies  and  inoonslsteneies  of  affl- 
daTits  for  a  oontinuanoe,  and  to  refuse  the  appUoation  if  it  appears  to 
haye  been  made  merely  for  delay. 

iNSunnoixHOT  or  Atvidatit  vob  OoNxiiiUAirGB.— An  affidavit  for  a  con- 
tinuance because  of  the  absence  of  material  witnesses,  which  does  not 
show  that  they  have  been  summoned  or  explain  the  failure  to  summon 
them,  where  the  witnesses  reside  within  eight  miles  of  the  court,  and 
which  states  that  the  party  is  Informed  that  one  of  the  witnesses  is  sick, 
but  does  not  Show  the  nature  or  severity  of  his  sickness,  or  that  he  Is 
unable  to  attend  court,  is  insufAcient,  particularly  where  It  Is  inconsist- 
ent with  an  affidavit  died  as  ground  for  a  previous  oonUnuanee^ 

Etidbmgb  ow  Loss  of  Notb  and  Bbaboh  TmuuiOB.^ln  an  aotloa  on  a 
lost  note,  the  testimony  of  witnesses,  showing  that  the  note  was  filed 
with  the  clerk  In  a  previous  action  commenced  thereon,  and  thot  upon 
fnmjktwtq  diligent  search  afterwards  in  the  clerk's  office,  the  note  and 
other  papers  could  not  be  found,  is  sufficient  proof  of  the  loaa, 

Appbal  from  the  district  court  for  Mora  county.    The 
case  is  stated  in  the  opinion* 

VOUI-S4 
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T.  D.  WheaJt4)n^  for  the  appellant. 
Ashurst  and  Tompkins^  for  the  appeUeOb 

By  Court,  Benedict,  0.  J. : 

This  was  a  petition  in  the  form  of  an  action  of  assumpsit 
upon  a  note  lost  or  destroyed,  with  a  common  count  for 
goods,  wares,  and  merchandise.  The  appellee  filed  a  de- 
murrer to  the  petition,  which  was  overruled  by  the  coort 
He  then  filed  a  special  plea  to  the  first  count,  which  was 
demurred  to  by  appellee,  and  his  demurrer  was  sustained, 
with  leave  to  appellant  to  amend.  The  latter  then  amended 
his  special  plea,  and  filed  the  general  iaaue,  and  the  appellee 
joined  issue  upon  the  pleas.  These  proceedings  were  had 
at  the  September  term,  1863. 

When  issue  was  joined  the  appellant  applied  for  a  con- 
tinuance founded  upon  an  affidavit,  setting  forth  the  absence 
of  two  material  witnesses  whose  attendance  he  had  dili- 
gently attempted  to  procure,  without  success.  The  court 
granted  the  continuance.  At  the  April  term,  1864,  the  ap- 
pellant again  applied  for  a  continuance  upon  another  affi- 
davit, upon  the  ground  of  the  absence  and  materiality  of 
two  other  witnesses,  different  from  those  mentioned  at  the 
preceding  term. 

This  application  was  refused  by  the  eonrt  The  partJes 
then,  by  agreement,  dispensed  with  a  jury,  and  submitted 
the  case  to  the  court  for  trial,  and  after  hearing  the  testi- 
mony the  court  found  a  verdict  for  the  appellee,  and  len- 
dered  judgment.  The  api)ellant  then  moved  through  the 
fo.'Tualities  of  a  new  trial  and  arrest  of  judgment,  both  of 
▼vMch  were  overruled,  and  then  he  appealed  to  this  court. 
The  appellant  assigns  for  error,  the  overruling  (rf  the  de- 
murrer to  the  declaration;  the  refusing  a  continuaDce^  and 
the  giving  judgment  for  the  plaintiff,  and  not  for  the  de- 
fendant. 

The  objection  made  to  the  petition  is,  that  it  did  not 
sufficiently  aver  the  mode  and  manner  of  the  loss  or  destroc- 
tion  of  the  note  sued  upon,  and  the  search  which  had  been 
made  to  find  it.    The  loss  or  destruction  of  the  note  is  dis- 
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tinctlj  and  positiyely  averred,  and  this  was  safiicient.  The 
manner  and  fact  of  the  loss  or  destruction,  and  the  diligence 
of  the  search  to  find  it,  were  matters  of  proof,  all  of  which 
woald  be  given  and  contested  by. counter  evidence  under 
the  averment  of  the  declaration.  We  see  no  error  in  over* 
ruling  the  demurrer. 

The  appellant  in  his  special  plea  averred  that  he  and  the 
appellee  had  been  partners  in  trade,  and  that  upon  the  set- 
tlement of  their  affairs  at  the  conclusion  of  their  partner- 
ship, he  gave  to  the  appellee  the  note  in  question  for  six 
hundred  dollars,  a  balance  which  tbe  latter  claimed  to  be 
due  him.  That  the  appellee  had  kept  the  books  and  ac- 
counts of  the  concern  falsely  and  fraudulently,  and  by 
false  and  fraudulent  representations  had  procured  the  ap- 
pellant to  give  the  note  sued  upon,  when  in  truth  and  fact 
he  did  not  owe  the  appellee  any  sum  of  money  whatever, 
and  that  therefore  the  note  was  given  without  consideration. 
At  the  September  term,  1863,  the  appellant,  in  kis  affida- 
vit for  a  continuanoe,  swore  to  the  absence  of  one  E.  Juan 
Doris,  of  tbe  county  of  San  Miguel,  and  Manuela  E^]loflc^ 
of  the  county  of  Mora,  by  whom  he  expected  to  prove  false 
entries  in  the  books  of  the  partnership,  made  by  appellee, 
and  that  he  knew  of  no  other  witnesses  by  whom  he  could 
prove  the  same  facts  he  wished  to  prove  by  them. 

At  the  April  term,  1864,  to  obtain  a  further  continuanoe, 
the  appellant  made  another  affidavit  setting  forth  the  ab- 
sence of  Lawi*ence  M.  Peterson  and  Jesus  Maria  Ribera, 
who,  he  alleged,  were  material  witnesses  in  his  behalf,  and 
by  whom  he  expected  to  prove  that  at  the  settlement  of  the 
partnership  the  appellee  was  largely  indebted  to  the  ap- 
pellant, and  not  the  appellant  indebted  to  the  appellee,  and 
also  by  Peterson  that  the  note  was  obtained  by  the  repre- 
sentations of  the  appellee  that  the  entries  in  the  books  of 
the  i>artnership  were  correct. 

The  affidavit  also  stated  that  the  appellant  knew  of  no 
other  witnesses  by  whom  he  could  prove  the  same  facts, 
and  that  he  had  them  in  attendance  at  the  previous  Septem- 
ber term. 

The  granting  or  refusing  of  continuances  is  matter  left  to 
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the  Bound  discretion  of  the  conrt.  The  granting  it  can  not 
be  maintained  as  error.  We  will  not  say  that  there  ma? 
not  be  such  a  violent  and  wanton  refusal  al  a  contiaoance 
by  a  court  as  to  authoris^e  an  appellate  court  to  review  and 
arrest  the  action  of  the  district  court.  It  must,  hofweTcr, 
be  a  clear  and  palpable  abuse  of  the  discretion  reposed  bj 
law  in  the  court.  In  this  case  the  appellant  obtained  one 
continuance  upon  his  own  affidavit.  He  claimed  Doris  was 
a  material  witness,  residing  beyond  the  limits  of  Mora 
county.  At  the  next  term  he  made  anoth^  affidavit,  and 
his  counsel  moved  for  another  continuance.  In  this  no 
mention  was  made  of  the  witnessee  whose  testimony  waa  so 
material  at  the  previous  term.  Two  other  persons  had  be^ 
oome  material,  and  he  says  they  were  both*  summoned  and 
present  at  the  term  preceding.  He  states  that  he  expects 
to  prove  by  both  of  said  witnesses  that  at  the  time  of  the 
settlement  of  the  copartnership  the  appellee  was  largdy 
indebted  to  him,  instead  of  his  being  indebted  to  the  ap- 
pellee. •  If  this  be  true,  then  these  witnesses  could  prove 
for  him  a  complete  defense  against  the  note  sued  upon. 

The  suggestion  will  shape  itself  into  the  inquiry,  did  he 
not  know  at  the  previous  term  the  testimony  those  wit- 
nesses would  give?  He  says  he  had  them  summoned  and 
they  were  in  attendance.  This  would  indicate  he  knew  the 
importance  of  what  they  would  testify.  If  not,  why  procoie 
their  presence  at  court?  Yet,  in  his  first  affidavit,  he  swean 
he  knew  of  no  otlier  witnesses  except  Doris  and  Espinoaa, 
by  whom  he  could  prove  the  facts  of  his  defense.  In  the 
last  affidavit  he  states  that  he  knew  of  no  other  witnesses 
except  Peterson  and  Bibera  by  whom  he  could  prove  his 
defense  set  up  in  his  special  plea.  Furthermore,  he  stated 
he  had  caused  subpoenas  from  the  clerk's  office  to  be  iasoed 
and  placed  in  the  hands  of  the  sheriff  in  due  time  before 
the  se««ian.  Yet  it  does  not  appear  that  either  Peterson 
or  Ribera  were  summoned,  though  the  former  lived  within 
three  miles  and  the  latter  eight  miles  of  the  court-boasc, 
and  any  day  during  the  term  the  continuance  was  9fjS^ 
for,  the  former  might  have  been  summoned  within  less  than 
one  hour,  and  the  latter  in  less  than  two  hours.    Trut,  tte 


Jan.  1866.]  Thomas  v.  MoCormick.  373 


Opinion  of  the  Court— Benedict,  0.  J. 


affidavit  says  he  was  informed  after  the  Gommencement  of 
the  conrt  that  Ribera  was  sick,  but  he  forbears  any  explana- 
tion of  the  nature  and  extent  of  the  sickness^  nor  does  he 
state  that  he  himself  belieyes  his  witness  unable  to  attend 
court  by  reason  of  any  serious  malady.  The  application  to 
continue  was  presented  on  the  second  day  of  the  term. 

We  now  look  at  this  whole  oase  as  it  stands  in  the  rec- 
ord. Many  efforts  have  been  made  by  defendants,  in 
courts,  to  delay  causes  by  continuances  from  time  to  time; 
but  it  is  seldom  that  a  clearer  and  more  naked  case  is 
presented  than  this  we  are  now  considering,  where  the  sole 
object  of  the  continuance  sought  was  dglay  and  the  poet- 
X>onement  of  the  plaintiff  below  in  the  prosecution  for  the  at- 
tainment of  his  just  rights.  The  appellant  denied  that  such 
was  his  motive,  and  some  urge  that  his  denial  must  be  taken 
as  conclusiye  by  the  court.  The  subject-matter  of  affidavits 
for  continuances  is  submitted  to  a  court  for  its  inspection  and 
dissection.  It  is  the  duty  of  the  court  to  be  on  the  alert, 
that  its  understanding  may  not  be  deceived,  imposed  upon, 
ar  misled  to  the  promotion  of  frauds  and  chicaneries  and 
the  prevention  or  delay  of  justice.  The  affidavits  are  pre- 
pared by  the  litigants'  counsel,  and  it  is  easy  for  them  to 
deceive  affiants  as  to  the  import  of  what  is  written  for 
them  to  swear  to.  If  a  counsel  should  be  unscrupulous, 
and  lost  himself  to  a  just  sense  of  honor  and  truth,  such 
as  his  profession  should  cultivate  and  does  demand,  he 
may  assure  his  client  that  much  he  swears  to  is  mere  mat- 
ter of  form,  which  must  be  complied  with  to  oonform  to 
the  rules  of  the  court 

In  this  way  very  honest  yet  illiterate  men  may  have  their 
confidence  abused  by  one  in  whose  knowledge  and  posi- 
tion they  may  confide.  These  are  considerations  to  induce 
a  court  to  examine  well  the  consistencies  and  inconsist- 
encies of  repeated  affidavits  for  continuances.  The  judge 
mnst  be  dull,  indeed,  of  understanding,  or  reckless  of  his 
duties  in  the  administration  of  the  laws  and  justice,  who 
does  not  guard  against  the  base  practices,  tricks,  and  frauds 
^rhich  are  sometimes  interposed  for  the  sole  purpose  o* 
thwarting  the  ends  of  justice  by  defeating  or  delaying  what 
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is  right,  honesty  and  lawful.  When  sueh  interpotttiofis  are 
presented,  the  judge  should  have  the  sagacity  and  diaeeni- 
ment  to  discover  them,  and  turn  them  from  the  aecmnpliib* 
ment  of  their  nefarious  designs. 

In  this  case,  the  court,  in  granting  the  first  continaaiiee, 
was  indulgent  to  the  defendant  below.  The  diliseitee 
manifested  by  him  was  of  a  slight  character.  In  the  seeond 
instance  it  waa  almost  wholly  deficient.  He  says  he  caused 
subpcenas  to  issue,  which  were  never  served,  although  the 
witnesses  were  within  eight  miles  ol  the  co«rt-boase,  and 
it  is  known  to  one  of  the  members  of  this  court  that  the 
defendant  below  lived  within  two  mike  of  said  house.  The 
first  affidavit  set  forth  two  witnesses,  by  whom  the  defend- 
ant said  he  expected  to  prove  a  part  of  his  special  plea,  and 
no  others  were  known  by  whom  the  like  eould  be  pn^ed. 
The  second  wholly  ignores  the  two  first  named,  and  finds 
two  others  by  whom  defendant  expected  to  prove  his  entire 
defence,  and,  important  as  they  were,  they  had  not  been 
summoned.  From  all  these  facts  and  eircomstancea  the 
conviction  will  force  itself  upon  the  mind,  that  the  drfend- 
ant  or  his  counsel  was  relying  upon  defending  against  the 
plaintiff  as  long  as  possible  by  means  of  aiBdavits.  Tbere 
is  a  time  in  all  causes  when  the  court  should  see  closed  the 
affidavit  defense.  If  not,  the  fairest  claim,  vested  in  a  nan 
of  the  highest  integrity,  may  be  postponed  or  finally  de 
feated  by  dint  of  continued  affidavits,  and  the  more  un- 
scrupulous the  defendant  or  his  counsel  may  be,  the  more 
flagrant  may  be  the  wrongs  infi[icted.  It  is  the  opiuoii 
of  this  court,  that  the  court  below  exercised  its  distfetioe 
soundly  and  wisely  in  refusing  the  e«atinaance. 

The  appellant's  counsel  contends  that  the  court  below 
erred  in  giving  judgment  for  the  app^lee.  This  refers  to 
the  testimony  given  upon  the  trial.  B.  H.  Tompkins  testi- 
fied (and  he  waa  attorney  for  the  appellee)  that  he  filed  in 
the  clerk's  office  of  the  Mora  district  court,  with  John 
Shock,  the  then  clerk,  a  declaration  with  a  note,  the  latter 
executed  by  the  appellant  to  the  appellee,  for  the  sum  of  nx 
hundred  dollars,  dated  on  the  twenty-seventh  day  of  April 
1861,  payable  twelve  months  after  date,  with  interest  at  the 
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rate  of  twelve  per  cent;  tbat  the  papers  were  filed  in  July, 
1862;  that  he  had  eeeo  the  defeQdant  write,  and  was  ao- 
qaainted  with  his  handwriting,  and  believed  the  note  to 
have  been  written  and  signed  by  Thomas;  that  it  was  all  in 
the  same  handwriting;  that  he  has  never  seen  the  note  since 
be  filed  it;  that  he  had  applied  to  Mr.  Shock,  and  to 
Mr.  Gnttman,  a  subsequent  clerk,  and  to  Mr.  Ellison,  the 
preciiei^t  olerk,  but  could  not  get  any  information  of  the  note 
from  any  of  them;  that  in  company  with  Mr.  Ellison  he 
searched  the  clerk's  office,  but  could  not  find  it.  Mr. 
Ellison  testified,  that  in  September,  1863,  along  with  Mr. 
Tompkins,  he  searched  the  records  and  clerk's  office  of  the 
Mora  district  court  for  the  papers  in  all  the  cases  that  ap- 
peared upon  the  docket  for  the  Mora  court,  but  could  find 
neither  the  note  nor  the  declaration.  He  also  had  made 
every  other  inquiry  and  eflPort  to  obtain  information  in  re- 
lation to  the  papers  of  the  Mora  court  that  he  thought 
likely  to  be  available,  but  could  get  none,  nor  had  he  been 
able,  up  to  the  time  of  the  trial  of  the  cause,  to  ascertain 
where  the  papers  were,  or  if  they  were  in  existence. 

Upon  this  testimony,  the  court,  without  the  intervention 
of  a  jury,  found  for  the  plaintiff  below,  the  amount  of  the 
note  and  the  interest,  and  rendered  Judgment  against  the 
defendant.  It  may  here  be  stated,  that  the  county  of  Mora 
fortnerly  was  included  in  the  second  judicial  district,  which 
had  its  judge  and  clerk;  that  in  the  winter  of  1863,  the 
legislature  merged  the  whole  of  the  said  district  within  the 
first  district,  and  Mr.  Ellison,  as  the  clerk  of  the  latter, 
succeeded  to,  and  became  the  lawful  custodian  of  all  the 
records,  books,  and  papers  which  pertained  to  the  second. 
district  which  had  become  a  part  of  the  first.  The  plaintiff 
below  had  instituted  his  suit  against  the  defendant  before 
the  second  district  had  ceased  to  exist,  but  the  papers  in 
the  cafie,  with  the  note,  never  came  to  the  hands  of  Mr. 
Ellison,  nor  to  his  knowledge.  The  plaintiff  filed  a  new 
declaration,  averring  the  loss  or  destruction  of  the  note. 

It  is  insisted  that  the  proof  of  loss  and  search  was  not 
suflioient  to  authorize  the  rendition  of  the  judgment  for  the 
pTaintiff.    The  contents  of  the  note,  and  the  loss,  the  hand* 
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writing  of  the  defendant  and  his  signature,  were  deidy 
proven  by  Tompkins.  The  search  was  abundant  Tomp- 
kins applied  to  the  previous  clerks,  but  derived  from  them 
no  information  of  the  note.  With  Mr.  Ellison,  the  derk'B 
o£9ce  and  the  papers  seem  to  have  been  diligently  searched. 

Mr.  Ellison  had  become  by  law  the  custodian  of  all  the 
former  papers  of  the  second  district  It  was  the  duty  of 
the  preceding  clerk  to  deliver  to  him  all  the  records^  books, 
and  papers  which  were  in  the  o£9ce  of  the  second  district 
It  is  to  be  presumed  such  was  done.  Litigants  then  had  to 
inquire  of  Mr.  Ellison  for  the  records  and  the  papon  per- 
taining to  their  causes.  The  search  made  by  him  seems  to 
have  been  a  thorough  search.  The  inquiries  and  efforts 
made  by  him  to  obtain  a  knowledge  of  the  existence  of  the 
papers  were  fruitless.  We  do  not  think  the  plaintiff  was  re- 
quired to  produce  Shock  and  Guttman  in  court  to  testify. 
They  had  no  knowledge  as  to  what  became  of  the  note.  We 
think  the  court  was  fully  authorized  to  find  as  it  did  opoD 
the  trial  and  to  pronounce  the  judgment.  This  coart 
affirms  the  judgment  of  the  district  court,  ajid  assesses  the 
interest  which  has  since  accrued,  and  also  six  per  cent 
damages,  against  the  api)ellee.  The  judgment  now  rendered 
shall  draw  interest  at  the  rate  of  twelve  per  cent,  that  be- 
ing the  rate  agreed  upon  in  the  note  between  the  parties. 

Affirmed. 


AAEON  L.    CRENSHAW,     JAMES   PORTBB^    JAMBS 

L.  BARRON,  AND  JOSE  D.  SENA,  Sheriff  of  the 
County  of  Santa  Pe,  v.  SIMON  DBLQADO,  Ad- 
ministrator OF  THE  Estate  of  OLIVBB  P.  HOVBI, 
Deceased. 

Judgment  as  a  Libn,  no  Statuts  RsLATiftQ  va— The  sutates  of  Kev 
Mexico  are  silent  as  to  tbe  effect  of  a  judffment  as  a  Uen,  and  as  to  tte 
manner  of  distributing  the  assets  of  insolvent  estates  among  tlie  ereA> 
Itors,  and  the  courts  are  compelled  to  resort  to  the  oItU  laws  of  SpaiB 
and  Mexico  for  a  rule  to  guide  them  In  determining  the  priorities  wmaat 
creditors  In  such  oases. 

JUDGICENT      ORSDITOB     OF     DSCBASBD     lM0OI<TVirT.— A     OTOdltOr    WhO    kM   fa* 

covered    Judgment    against    his    debtor  in    his   life-time,   trot  hn  Ml 
sued  out  execution,  upon  reviving  suoh  Judgment  by  teirt  f9eiMt  agaaltt 
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the  admlnistratora  of  the  debtor  after  his  death,  has  no  priority  over 
other  creditors  where  the  estate  is  insolvent,  and  is  entitled  only  to  ]^ay- 
ment  pro  rata  with  other  oredltors  having  no  legal  preference. 

iNJimonoN  Liss  to  Rebibaih  £x>caTioN  is  such  Casb.— Such  creditor 
may  be  enjoined  from  enforcing  his  judgment  beyond  the  pro  rata  share 
to  which  he  may  be  entitled. 

Appbal  from  the  district  court  for  Santa  Fe  county.    The 
case  appears  from  the  opinion. 

OharleB  P.  Clever,  for  the  appellants. 
2Z.  H.  TomphinSy  for  the  appellee. 

•     By  Oonrt^  Benedict,  0.  J. : 

This  was  a  bill  in  chancery  for  an  injunction.    It  appears 
that  Crenshaw,  Porter,  and  Barron,  in  August,  1861,  and 
in  the  life-time  of  Hovey,  recovered  in  the  district  oourt  a 
judgment  against  him  for  the  sum  of  one  thousand  four 
hundred  and  one  dollars  and  fifty  cents,  but  that  no  execu- 
tion to  enforce  its  collection  issued  up  to  the  time  of  Hoyey's 
death  in  August,  1862.    At  the  August  term,  1864,  by  pro- 
ceeding of  scire  facias  they  obtained  a  judgment  of  revival 
against  Simon  Delgado  and  John  Gwyn,  Jr.,  administrators 
of  Hovey's  estate,  with  an  order  for  execution  against  them 
as  such,  in  the  due  course  of  administration^  to  be  levied 
of  the  goods,  and  chattels,  and  effects  of  the  deceased 
Hovey  in  their  hands  to  be  administered.    The  bill  shows 
the  execution  issued  and  was  placed  in  the  hands  of  sheriff 
Sena  to  execute,  with  instructions  to  levy  the  same  to  the 
exclusion  of  other  creditors  of  the  said  estate,  and  that  the 
sheriff  was  threatening  to  levy  upon  the  goods  and  chattels 
of  the  deceased  in  the  hands  of  the  administrators  in  order 
to  make  the  money  due  upon  the  said  judgment. 

It  f uther  showed  that  Hovey's  estate  was  largely  insolv- 
ent, and  could  not  pay  more  than  some  thirty  or  forty  cents 
upon  the  dollar,  of  the  indebtedness  to  creditors.  An 
injunction  was  prayed  to  restrain  Crenshaw,  Porter,  and  Bar- 
ron, and  the  sheriff  from  levying  the  execution  in  pursu- 
ance  ot  the  instructions  of  the  three  first  namied,  and  the 
threats  of  the  sheriff.    In  the  district  court  the  appellants 
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filed  a  demurrer  to  the  bill^  which  was  overraled  by  the 
court,  and  they  refusing  to  answer  or  proceed  further  in  de- 
fense, the  court  decreed  a  perpetual  injunction,  strictly  en- 
joining and  restraining  the  appellants  from  proceeding  to 
collect  the  execution  beyond  what  should  be  proportional 
to  Crenshaw,  Porter,  and  Barron  among  other  creditws  of 
the  insolvent  estate  of  Hovey,  deceased,  but  that  the  in- 
junction should  not  extend  to  such  proportional  part 
From  this  decree,  Crenshaw,  Porter,  and  Barron  appealed  to 
this  court.  After  judgment  in  .  the  case  by  scire  fa4Au, 
Owyn  resigned  his  position  and  duties  as  an  administrator, 
and  the  bill  was  filed  by  Delgado  as  sole  administrator. 

The  errors  assigned  upon  the  record  are  the  overruling 
of  the  demurrer  and  the  decree  of  perpetual  injunction. 
The  principal  inquiry  in  this  case  is,  wei'e  Crenshaw,  PMter, 
and  Barron,  as  judgment  creditors,  entitled  to  their  full  pay 
out  of  the  insolvent  estate  of  Hovey?  The  demurrer  ad- 
mits the  insolvency  as  stated  in  the  bill.  The  court  can 
not  fail  to  regret  that  during  about  fifteen  years  of  territorial 
legislation,  the  assembly  of  New  Mexico  has  omitted  to 
pass  acts  fully  defining  and  establishing  what  liens  result 
upon  property  upon  the  rendition  of  judgments,  and  tie 
manner  of  distributing  among  creditors  the  assets  of  the 
insolvent  estates  of  deceased  persons.  In  the  absence  of 
such  legislation  the  courts  are  often  troubled  with  great 
anxiety  in  the  search  to  find  some  rule  or  law  among  the 
civil  laws  of  Spain  and  Mexico,  to  aid  or  guide  them  in  their 
decisions. 

In  this  case  Crenshaw  A  Co.  contend  that  their  debt  is 
of  such  nature  and  dignity  in  law,  that  they  are  entitled  to 
levy  and  coerce  by  execution  the  full  payment  of  their 
judgment,  in  defiance  of,  and  to  the  exclusion  of  all  other 
creditors,  be  their  claims  of  whatever  nature  they  may, 
and  the  condition  they  occupy  towards  the  estate.  The  ad- 
ministrator contends  that  as  the  estate  is  insolvent,  the 
creditors  in  this  case  are  entitled  to  no  more  than  a  share 
pro  rata  among  other  creditors* 

To  determine  this  controversy,  it  is  proper  to  refer  to  flie 
Spanish  and  Mexican  civil  law  as  it  existed  at  the  time  New 
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Mexico  became  a  portion  of  the  United  States.  To  ascer- 
tain what  the  law  was,  rerj  high  anthorities  are  provided 
for  coneultation  to  aid  us  in  the  investigation,  such  as  Es- 
criche,  Sala,  Asso,  Manuel,  Tapia,  Domat,  Febrero,  the  Par- 
tidas>  and  Nuevo  Becopilacion,  with  Schmidt's  Civil  Law  of 
Spain  and  Mexico.  Domat  distinguishes  three  classes  of 
creditors,  and  two  sorts  of  privU^es:  'Those  who  have 
neither  mortgage  nor  privilege;  tlM)8e  whose  curedit  has 
some  privilege  that  distinguishes  their  condition  from  that 
of  other  creditors,  and  which  gives  them  a  preference  to 
those  whose  credit  is  prior  to  theirs." 

One  privilege  is  that  which  is  ''given  the  creditors  on  all 
the  goods  without  any  particular  privilege  on  any  one  thing*" 
The  other,  "which  assigns  to  the  creditors  their  security  as 
certain,  and  not  on  the  other  goods."    "The  privilege  of  a 
creditor  is  the  distinguishing  right  which  the  nature  of  his 
credit  gives  him,  and  which  entitles  him  to  be  preferred 
before  other  creditors."    Among  creditors  who  are  privi- 
leged, some  of  them  are  preferred  before  others,  according 
to  the  nature  of  their  privileges,  and  the  disposition  of  the 
laws  and  customs.    Thus  he  who  has  furnished  money  to 
repair  a  house,  which  was  in  danger  of  falling,  is  preferred 
to  the  seller  of  that  house,  who  demands  the  price  of  the 
sale.    This  at  law,  being  the  debt  of  all  the  parties,  they 
are  preferred   to  all   privileges  whatever.    Thus  funeral 
charges  are  preferred  before  the  rent  due  to  the  landlord  of 
tlxe  house  on  the  movables  of  the  tenants.    Thus  those  who 
have  privileges  on  movables,  are  preferred  to  the  privilege 
of  the  king.    Thus  in  all  the  cases  of  a  concurrence  of  privi- 
leges their  reference  is  regulated  by  the  distinctions  which 
the  nature  of  the  said  privileges  nuLkes.    "It  followe  that 
among  creditors  there  are  three  orders;  the  first  is  of  those 
that  are  privileged  who  go  before  all  the  others,  and  take 
place  among  themselves  according  to  the  distinctions  of 
their  preferences."    The  second  is  of  those  who  have  mort- 
gages, who  have  their  rank  after  the  privileged  creditors 
according  to  the  dates  of  their  mortgages;  and  the  third  is 
of  creditors  by  writing,  and  others  who  have  only  personal 
actions,  who,  not  being  distinguished  either  by  privilege  or 
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mortgage,  come  in,  therefore,  jointly  together,  and  share 
equally  in  proportion  to  their  debts. 

Schmidt's  Civil  Law  is  regarded  as  a  treatise  prepared 
with  great  care  and  accuracy  from  the  various  ant&oritieB 
and  authore  before  mentioned.  He  divides  the  crediton 
of  an  insolvent  estate  into  five  classes.  In  the  fifth  and 
last  are  placed  ^'ordinary  creditors/'  such  as  those  bj 
"public  act;"  those  whose  debts  are  evidenced  by  acts 
under  private  signature,  written  on  "propwly  stamped 
paper,"  "and  those  who  justify  their  claims  by  witnesses 
when  the  obligation  is  on  common  paper."  It  is  manifest 
that  the  Spanish  and  Mexican  laws  attached  great  impcH:- 
tance  to  solemn  acts  of  parties  when  evidenced  by  writing 
on  stamped  paper.  Such  paper  was  one  of  the  sources 
from  which  the  governments  drew  their  revenues.  The 
stamped  paper  gave  no  intrinsic  merit  to  the  persim  using 
it,  but  was  prescribed  among  the  public  policies  to  main- 
tain the  public  credit  and  officers.  Our  general  government 
has  now  established  the  like  policy,  which  did  not  exist 
with  us  when  New  Mexico  became  a  portion  of  the  United 
States.  The  courts  of  this  country  did  not  regard  as  bmd- 
ing  upon  them  the  Mexican  stamp  laws. 

Much  stress  has  been  placed  by  complainant's  counsel 
upon  section  1,  p^.  32,  of  the  Revised  Statutes.  It  was  pro- 
mulgated September  22,  1846,  by  General  Kearny,  then 
cotfimanding  here,  after  the  conquest  of  the  country  from 
Mexico.  The  same  section  was  adopted  by  a  general  legis- 
lative enactment  after  the  organization  of  the  territory  (bj 
authority  of  congress),  as  defined  in  the  organic  act  It 
says:  "The  laws  heretofore  in  force  concerning  descents, 
distributions,  wills,  and  testaments,  'as  contained  in  the 
treatises  on  those  subjects  written  by  Pedro  Murillo  de 
Loarde  (Lardc)  shall  remain  in  force  so  far  sm  they  are  in 
conformity  with  the  constitution  of  the  United  States  and 
the  state  laws  in  force  for  the  time  being.'* 

Now,  as  to  the  stamp  duties  upon  legal  instruments^  it  is 
seen  the  constitution,  as  a  supreme  law,  required  none^  and 
there  does  not  seem  anything  in  the  state  laws,  which,  bj 
the  local  law  of  New  Mexico,  stamjped  paper  became 
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tialy  nor  any  of  the  consequences  of  the  Mexican  law  re- 
mained in  foroe,  whether  the  written  instrument  was  stamped 
or  not 

As  regards  ^'pnblio  acts>"  they  doubtless  were  such  as 
documents  ^'under  priyate  signature,  signed  by  the  debtors 
and  three  witnesses/'  with  the  latter's  acknowledgment  of 
their  signatures  in  court,  or  a  judicial  acknowledgment  by 
the  debtor  of  the  existence  of  the  debt.    The  Partidas 
assert  the  rule,  that  when  there  exist  conflicts  between 
ordinary  creditors  whose  debts  are  written  on  unstamped 
paper,  or  proved  by  witnesses  or  confession  of  the  debtor, 
priority  of  time  does  not  give  preference,  and  all  must  be 
paid  pro   rata.     The  language    in  the    section  from    the 
Kearny  code,  ''the  state  laws  in  force  for  the  time  being," 
must  be  taken  to  hare  some  signification.    In  doubtful 
cases,  and  where  the  equity  is  strongly  marked,  the  rules 
of  distribution  enacted  by  states  as  state  laws  may  properly 
be  considered  as  high  authority  in  the  absence  of  direct 
and  poeitiye  territorial   legislation.    The  sentence  quoted 
seems  intended  to  refer  the  courts  to  sources  not  emanating 
from  the  civil  law.    By  such  reference  we  think  it  will  be 
found  that  the  privilege  wbk^h  the  appellants  seek  to  enforce^ 
to  the  exclusion  of  all  other  creditors,  has  but  slender  sup- 
port   We  ore  of  opinion   that  the  general   rule  will  be 
found  in  harmony  with  that  asserted  in  Las  Partidas  and 
Domat  as  to  distributions  |>ro  rata. 

The  complainants  contend  that  by  their  judgment  in 
Hovey's  life-time,  they  obtained  a  lien  upon  all  his  prop- 
erty for  its  satisfaction.  As  to  the  effect  of  the  judgment 
as  a  lien,  our  statutes  are  silent  When  executive  process 
or  execution  was  taken  from  the  judicial  tribunal  (as  we 
learn  from  the  Nuevo  Recopilacion),  and  placed  in  the 
hands  of  the  executive  officer,  it  was  his  duty  to  indorse 
upon  the  process  the  time  at  which  it  came  to  his  hands. 
This  would  seem  to  indicate  that  it  should  operate  as  a  lien 
from  that  time,  and  against  other  creditors. 

The  complainants  in  this  case,  by  their  proceedings, 
show  they  regarded  themselves  as  having  no  lien  by  virture 
ot  their  judgment,  as  against  other  creditors,  for  they  went 
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into  court  to  reyive  it  By  reason  of  tbeir  laches  while 
Hovej  wafl  living,  they  neither  levied  upon  hia  property  nor 
took  out  an  execution.  The  court,  in  reviving  their  judg- 
ment, adjudged  it  should  be  paid  in  ''due  course  of  admiB- 
istration."  This  was  correct  While  the  amount  was  not 
impaired,  the  court  took  notice  that  the  positive  law  d  the 
land  had  intervened  upon  the  consequences  which  followed 
the  death  of  the  debtor.  His  personal  property  and  credits 
had  pasised  to  administrators  as  trustees  for  all  the  credit- 
ors. His  real  estate  had  vested  in  his  heirs,  subject  to  the 
liens  of  creditors  in  the  due  course  of  administratioB.  B^ 
yond  all  dispute,  there  were  some  classes  of  debts,  sach  as 
funeral  expenses  and  those  of  the  last  illness^  with  seTeral 
others,  which  were  privileged  before  all  others,  and  no 
priority  of  ordinary  debts  would  defeat  them. 

The  district  court  was  not  so  blind  to  its  duties,  aa  to 
adjudge  to  the  complainant  a  full  and  absolute  sweep  in 
their  favor  upon  all  the  means  of  Hovey's  estate,  in  d^aace 
of  the  administration  the  law  was  making;  yet  in  the  at- 
tempts made  by  them  by  the  execution  which  has  been  ai- 
joined,  they  sought  to  accomplish  what  the  district  ooort 
gave  them  no  authority  to  do.  Thin  court  recognises  that 
the  probate  court  is  the  tribunal  where  is  specially  Tested 
jurisdiction  over  the  estates  of  deceased  persons.  Admin 
istrators  are  subject  to  its  supervision.  It  has  the  power  to 
apportion  the  assets  of  estates  for  distribution,  subject  to 
appeals  to  the  district  courts.  For  this  purpose,  it  ezamines 
all  debts  and  claims  of  whatever  dignity  or  pririlege. 
While  the  district  and  supreme  courts  will  restrain  the 
probate  courts  from  attempts  to  transcend  the  legitimate 
bounds  of  their  jurisdiction,  the  former  will  be  equally  cait 
f ul  to  preserve  to  the  probate  courts  the  powCTs,  duties,  and 
jurisdiction  with  which  they  are  vested  by  the  organic  act. 

It  is  the  opinion  of  this  court  that  the  demuirwr  was 
properly  overruled  in  the  court  below,  and  that  the  per* 
petual  injunction  was  correctly  decreed,  and  that  the  decree 
of  affirmation  in  this  court  is  justly  rendered. 
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WILLIAM  TIPTON  v.  JOSE  MAITTJBL  COEDOVA. 

BOKD    OH     AFPBAI«    rBOM     JtJSTICB     IS     "  PBOCBS,*'     AND    RSQUIBBS     STAMP.— 

An  appeal  bond  on  an  appeal  from  a  Justice  is  the  ^'prooess,'*  or  prinol- 
pal  step  in  taking  the  apiieal,  and  requires  a  stamp  under  th«  United 
States  revenue  law,  or  the   appeal  will  be  invalid. 

INTAUD  APPBAXi  NOT  OuBED  BT  Ambndubnt.  —  An  appeal  from  a  Jus- 
tice, which  is  invalid  for  want  of  a  stamp  on  the  appeal  bond,  can  not  be 
eured  by  an  order  in  the  district  court  permitting  the  appellant  to 
amend  by  filing  a  new  bond,  properly  stamped. 

Appeal  from  the  district  court  for  Mora  county.    The 
case  appears  from  the  opinion. 

Wheaton  and  Olever^  for  the  appellanlh 

B.  S.  TampkinSy  for  the  appellee. 

By  Court^  Benedict,  0.  J. : 

This  was  an  action  of  forcible  entry  and  detainer,  by 
Cordova  against  Tipton,  before  a  justice  of  the  peace,  in 
which,  upon  the  trial,  judgment  was  rendered  against  Tip- 
ton, and  he  sought  to  appeal,  and  entered  into  bond  far 
such  purpose,  but  omitted  to  place  a  revenue  stamp  of  fifty 
cents  ujyon  the  bond.  .  In  the  district  court  the  appellee 
moved  to  dismiss  the  appeal  for  want  of  a  revenue  stamp 
upon  the  bond.    The  appellant  moved  for  a  rule  upon  the 
justice  to  send  up  a  perfect  transcript,  which  was  granted, 
anil  the  clerk  annexed  a  revenue  stamp  of  fifty  cents  to  the 
notice  issued  to  the  justice.    The  justice  also  attached  a 
like  flfty-cent  stamp  to  his  answer  to  the  rule.    The  court 
ga  ve  leave  to  the  appellant  to  amend  his  appeal  bond.    To 
the  amended  bond  a  like  stamp  was  affixed.    The  court, 
after  all  these  acts  were  performed,  dismissed  the  appeal, 
upon  the  ground  that  the  original  bond  upon  which  the 
cause  was  taken  from  the  justice's  court  to  the  district 
ci>urt  was  not  stamped  in  conformity  with  the  requirements 
of  an  act  of  congress,  approved  June  30, 1864. 

The  judgment  dismissing  the  appeal  is  the  error  assigned 
upon  the  record  in  this  court. 

The  one  hundred  and  fifty-eighth  section  of  the  cited  act 
provides:    "That  any  person  or  persons  who  shall  make, 
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sign,  or  issue,  or  who  shall  cause  to  be  madey  signed,  ot 
issued,  any  instrument,  document,  or  paper  of  any  kind  or 
description  whatsoever,  or  shall  accept  or  pay,  or  canBe  to 
be  accepted  or  paid,  any  bill  of  exchange,  draft,  or  order, 
or  promissory  note  for  the  payment  of  money,  withont  fte 
same  being  duly  stamped  or  having  thereon  an  adheBive 
stamp  for  denoting  the  duty  chargeable  thereon,  wift 
intent  to  evade  the  provisions  of  this  act,  shall  for  eyeiy 
such  offense  forfeit  the  sum  of  two  hundred  dollan^  and 
such  instrument,  document,  or  paper,  bill,  draft,  order,  or 
note,  shall  be  deemed  invalid  and  of  no  effect." 

Section  170,  schedule  B,  declares  that  a  stamp  <rf  flftj 
cents  shall  be  upon  "writs  or  other  process  on  appeals 
from  justices'  courts  or  other  courts  of  inferior  jurisdictioa 
to  a  court  of  record.'* 

In  the  Revised  Statutes  of  this  territory,  sec.  81,  p.  162, 
it  is  provided  that  "any  person  aggrieved  by  any  judgment 
rendered  by  any  justice  may  appeal  by  himself,  his  agent, 
or  attorney  to  the  district  court  of  the  county  where  the 
same  was  rendered,  provided,  however,  that  no  ^peal 
shall  be  allowed  unless  the  party  appealing  shall  file  a  Ixmd 
to  the  adverse  party  in  a  sum  suflScient  to  secure  such  judg- 
ment and  costs,  with  one  or  more  securities  to  be  approred 
by  the  justice. 

"Sec.  82.  Upon  an  appeal  being  made  according  to  tbe 
foregoing  section,  the  justice  shall  allow  the  same^  and 
make  an  entry  of  such  allowance  on  his  docket,  and  all  fnr 
ther  proceedings  on  the  judgment  shall  be  suspended  bj 
the  allowance  of  the  appeal. 

."Sec.  83.  On  or  before  the  first  day  of  the  next  term  of 
the  district  court  for  the  county,  the  justice  shall  file  in  tiic 
office  of  the  clerk  of  said  court,  a  transcript  of  all  tbe  en- 
tries made  in  his  docket  relating  to  the  cas^  together  irith 
all  the  papers  relating  to  the  suit." 

The  chief  inquiries  in  this  case  are,  what  is  the  procees 
by  which  appeals  in  this  territory  are  taken  from  a  justice's 
court  to  the  district  court,  and  where  and  when  the  rere- 
nue  stamp  shall  be  applied.  An  appeal  "signifies  the  re- 
moval of  a  cause  from  an  inferior  court  or  judge  to  a  anpe^ 
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rionr.*  Trocees,"  says  Jacob's  Law  Diet,  p.  302,  toI.  5, 
'%ath  tw6  fligBifieations:  first,  it  is  largely  taken  for  all  the 
proceedings  in  any  action  or  prosecution,  real  or  personal, 
civil  or  criminal,  from  the  beginning  to  the  end/' 

No  statdte  of  New*  Mexico  commands  any  summons  or 
notice  to  issue  to  the  adverse  party  when  an  appeal  is  takei^ 
in  the  ordinary  mode.    Indeed,  should  such  a  requirement 
be  made,  the  appeal  must  first  be  in  the  district  court  upon 
which  to  base  a  summons.    It  has  been  urged  in  argument, 
that  as  no  specific  process  or  writ  is  ordained  in  appeals 
from  the  justices*  to  the  district  court,  no  stamp  duty  is  re- 
quired.   This  court  can  not  tolerate  such  a  proposition,  al- 
though it  is  made  by  a  counsel  holding  the  position  of 
United  Btates  district  attorney  for  New  Mexico.    Rerenue 
laws  are  necessarily  arbitrary  and  positive  in  their  char- 
acter.   They  must  be  so  in  all  countries  and  governments. 
The  temptations  to  evade  them,  or  the  attempt  to  evade 
them,  should,  in  this  republic,  be  removed,  as  far  as  hu- 
man wisdom  can  establish.    The  integrity  and  life  of  the 
union  has  been  preserved  through  appalling  sacrifice  of 
blood  and  an  immense  accumulation  of  debt.    This  is  a 
sacred  debt,  and  must  be  faithfully  discharged.    To  this 
end,  and  to  perform  justice  and  maintain  the  honor  and 
credit  of  the  United  States,  such  heavy  taxation  is  now  laid 
upon  the  business  of  the  people  in  so  many  varied  forms. 
The  revenue  from  appeals  in  New  Mexico  is  not  to  be  de- 
frauded or  evaded  by  any  want  in  this  court  to  understand 
what  is,  under  our  laws,  the  process  of  appeal  or  removal 
of  a  cause  fnmi  a  justice's  court  to  a  superior  court    The 
process  includes  the   steps  and  forms   of  proceeding  by 
which  the  aggrieved  party  carries  his  cause  to  a  higher  tri- 
bunal.   He  must  file  a  bond  as  required  by  law,  and  when 
done  his  appeal  is  granted.    He  has  done  all  the  laws  re- 
quire of  him.    All  further  {M'oceedings  upon  the  judgment 
in  the  justice's  court  must  at  once  cease.    The  party  by 
bis  acts  has  put  the  cause  beyond  the  justice^s  control.    He 
must  transmit  a  transcript  of  his  acts  in  the  case  to  the 
district  court.    This  is  another  step,  but  not  the  chief  or 
principal  one.    It  is  not  the  act  of  the  party,  it  is  a  duty 
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enjoined  upon  the  justice  by  law.  The  moving  for  the  ap- 
pealy  and  making  of  the  bond,  are  the  chief  and  esaential 
steps  in  the  proceedings  or  process  of  appeal.  All  the  subse- 
quent steps  result  aa  a  matter  of  course.  Bomewh^e  and 
at  some  time  the  revenue  stamp  must  be  affixed.  It  is  our 
opinion  it  should  be  applied  upon  the  chief  act  of  the  partj 
in  the  process  or  proceedings  of  appeal.  This  is  the  mak- 
ing of  the  bond.  The  bond  must  be  made  within  the  time 
prescribed  by  statute  and  duly  stamped  when  made  and 
perfected. 

It  is  urged  that  bonda  required  in  legal  proceedingi  are 
exempt  from  stamp  duties.  The  position  seems  to  be  cor- 
rect from  the  reading  of  the  statute.  The  appeal  bond  is 
not  required  to  be  stamped  because  it  is  a  bond,  bot  be- 
cause it  is  the  principal  step  or  means  taken  in  the  process 
or  proceeding  of  appeal.  To  affix  the  stamp  upon  the 
justice's  transcript  could  not  be  contemplated,  for  the  appeal 
has  already  been  taken  and  allowed,  and  the  justice  bat 
sends  a  history  of  the  proceedings  before  him  to  the  district 
court,  together  with  the  papers.  In  this  he  performs  (aIt 
a  ministerial  duty,  and  it  would  be  unjust  to  charge  him 
with  the  expense  of  furnishing  the  stamp. 

Did  the  omission  to  fix  a  stamp  when  the  bond  was  made 
render  the  attempt  to  appeal  invalid?  We  think  it  did  in 
view  of  the  necessary  interpretation  of  the  act  of  congress. 
It  is  said,  and  doubtless  said  truly,  that  the  omission  of  the 
revenue  stamp  was  not  with  intent  to  evade  the  act  of  con- 
gress. The  appellant's  intention  might  avail  him  in  a  de 
fense  against  a  prosecution  to  recover  the  penalty  of  two 
hundred  dollars,  but  can  not  in  his  proceeding  of  appeal. 
This  proceeding  must  be  ^^deemed  invalid  and  of  no  effect/' 
as  the  statute  declares. 

As,  therefore,  the  attempt  to  appeal  was  wholly  faifalil 
and  of  no  effect,  it  could  not  have  validity  infused  into  it  in 
the  district  court.  Should  this  court  permit  parties  to  re- 
move causes  into  the  district  court,  and  there  affix  rerenoe 
stamps,  the  door  would  be  open  for  evasions  and  frands 
upon  the  act  of  congress.  Many  appeals  are  settled  and 
dismissed  by  the  litigants  themselves,  without  any  action  of 
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the  coart.  In  this  case  the  appellant  evidently  resorted  to 
several  plans  to  cnre,  in  the  district  court,  his  failure  to 
stamp  his  appeal  at  the  proper  time.  His  appeal  being 
wholly  invalid  and  without  effect,  there  was  nothing  which 
could  be  cured,  and  the  court  properly  dismissed  the  pro- 
ceeding. 

It  is  the  opinion  of  this  court  that  the  judgment  of  the 
court  below  be  affirmed,  with  costs. 


TBEEITOBT  OF  NEW  MEXICO  v.  GEEGOMO 
MTBEA  AND  JACK  COLLINS. 

OMiBBZoir  OT  ''UnxiAwtttixt*'  in  Indictmsnt  vob  agobatatbd  Amkxjur. 
An  Indictment,  under  section  11,  chapter  66,  of  the  Revised  Statutes, 
for  an  agtfravated  assault,  charging  that  the  accused  "did  beat,  bruise, 
and  wound*'  a  certain  person,  but  omitting  the  word  "unlawtully," 
contained  In  the  statutory  description  of  the  offense,  Is  fatally  defective. 

Appbal  from  the  district  court  for  Santa  Anft  county. 
The  case  appears  from  the  opinion. 

O.  P.  OUveTy  aiJUymey-generdly  for  the  appellants 
TompUns  and  AOi/wrgtj  for  the  appellee. 
By  Court,  Benedict,  G.  J. : 

This  cause  was  an  indictment  against  the  defendants  un- 
der the  eleventh  section  of  chapter  55,  page  360,  of  the 
Revised  Statutes,  which  provides :  ^^That  if  any  person  shall 
unlawfully  assault  or  threaten  another  in  a  menacing  man- 
ner,  or  shall  unlawfully  strike  or  wound  another,  the  person 
so  offending  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  exceeding  one  hundred  and  fifty  dollars,  or  impris^ 
oned  in  the  county  jail  not  exceeding  thirty  days^  or  both, 
at  the  discretion  of  the  court,  and  shall  moreover  be  liable 
to  the  suit  of  the  party  injured.*' 

The  defendants,  upon  trial,  were  found  guilty  by  the  jury. 
They  then  moved  in  arrest  of  judgment,  upon  the  ground 
of  the  insuflQciency  of  the  indictment,  and  the  court  sus- 
tained the  motion,  and  arrested  the  judgment.    The  attor* 
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oej-general  then  appealed  to  this  coart,  in  parmaiice  of 
a  statute  of  this  territory.  The  indictment  charges  thit  the 
defendants  ''did  beat,  bruise  and  wound''  one  Ouadalupe 
Lopez,  but  omits  to  aver  that  it  was  done  ^'unlawfully "  is 
the  language  of  the  statute  above  quoted. 

The  offense  specified  is  one  created  b j  the  statute^  ind  is 
usually  termed  an  ''aggravated  assault  and  battery."  An 
indictment  which  describes^  an  offense  In  the  langosfe  of 
the  statute  which  declares  and  defines  it,  is  held  in  courts 
and  practice  to  be  su£Qcient  in  substance.  Any  material 
omission  in  charging  the  offense  as  the  statute  defines  it 
will  render  the  indictment  bad.  In  this  case  there  wsa  a 
fatal  omission,  in  not  charging  that  the  acts  of  the  defend- 
ants were  "unlawfully"  done. 

"Unlawfully  assault  or  threaten  another,"  or  "unlawfuUj 
strike  or  wound  another,''  is  the  language  of  the  statute 
upon  which  the  indictment  in  this  case  was  intended  to  be 
framed.  There  are  many  strikings  which  are  not  unlawful. 
and  so  are  not  offenses  which  the  laws  punish;  soch  a^ 
parents  correcting  their  children^  or  an  executive  officer 
executing  the  sentence  of  a  court  upon  a  person  convicted 
of  a  crime.  Bo,  too,  one  man  may  lawfully  beat,  brmse. 
and  wound  another  in  the  necessary  defense  of  himadf,  wift 
or  child. 

By  using  the  word  "unlawfully"  in  the  statute,  the  legis- 
lature intehded  to  discriminate  between  acts  of  violence 
which  may  be  lawful  and  those  which  are  not.  To  the  evi- 
dent intention  disclosed,  the  indictment  in  this  case  should 
have  conformed.  The  omission  was  a  substantial  omissioa 
and  the  court  below  decided  properly  in  arresting  the  judg- 
ment. 

The  judgment  of  the  court  below  is  affirmed  by  this  ceirt 
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Unro  PBo  Tunc  FttocsiDiiira^Aii  Mt  done  mme  pto  Umt  uftdsr  tte  wumm 
must  b«  don*  at  tbe  disoretloii  of  the  court;  and  to  obtain  tba  faoti  i9<* 
vhlch  to  proceed,  tbe  court  must  confine  Itself  to  tta  own  leourfi  lai  M 
the  oncers  immeOiatelj  connected  with  i%. 
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Intaud  Apfbaii  not  Pebfectiu)  Nunc  pro  TuNa— An  appeal  fron  a  Ivs- 
tioe*8  court  which  Is  invalid,  from  the  omission  of  a  revenue  stamp  upon 
the  appeal  bond,  can  nob  be  perfected  bjr  an  order  M  the  l^ppellit*  OedH 
permitting  the  stamp  to  be  affixed  nunc  pro  Utne. 

Appeal  from  the  district  court  for  Mora  coahtj.  The 
opinion  states  the  case. 

B.  j&.  JBtkin6j  fbr  the  appellant 
a  p.  OleveTy  for  the  appellee 

By  Gourfcy  Benbdiox^  OL  J.i 

linBf  like  the  caae  (k  Tipton  r.  Oordovoy  anUj  888,  ^rt'as 
an  appeHl  dismissed  from  the  district  court,  because  no 
stanil)  had  been  affixed  to  the  boiid  In  the  proceeding  of 
appeal.  The  appellants  moved  for  permission  to  afflt  a 
stamp  nunc  pro  tunc.  This  the  court  ref  used,  and  dismissed 
the  appeal,  and  the  appellants  assign  for  error  this  action 
of  the  court.  The  like  principles  and  reasonings  asserted 
in  the  case  of  Tipton  r.  (hrdova  apply  in  this  case.  One 
feature  of  fact,  however,  varies  from  that  case.  In  this  the 
appellants  moved,  in  the  district  court,  for  leave  to  affix  a 
rerehue  stamp  to  the  appeal  bond  nunc  pro  tu/ho^  ahd  tiie 
refusal  by  the  court  is  assigned  for  error.  In  the  other  case 
no  such  motion  was  made,  but  the  party  stamped  papers  afa 
he  willed. 

Ill  th^  court  b^Idw,  the  appellants  seem  to  have  miseoil- 
strtied  the  practice  when  a  t^ing  may  be  done  ntmd  pro 
tUTkfd.  It  is  a  thing,  say  the  books,  ''done  at  one  time  which 
ought  to  have  been  done  at  another."  It  is  used  wheh  a  cotitt 
has  done  some  act,  or  some  one  of  its  immediate  ministerial 
offieers,  which  from  some  omission,  by  negl^  forgetftdness, 
or  some  other  cause,  was  not  entered  of  record  or  otherwise 
iioted,  at  the  time  the  order  or  judgment  was  made  by  the 
court,  c^  flhonid  have  been  niade  to  appear  upon  the  papers 
or  proceedings  by  the  ministerial  officer. 

Oaf  |)i^fi<rtice  act  (i^ee  Rev.  Stat,  sec.  84,  p.  19^)  says: 
"It  dittll  be  the  duty  of  the  clerk,  when  any  {topper  is  filed 
in  his  of^a^y  immediately  to  enter  on  the  back  thereof  his 
certificate  of  the  day  on  which  it  was  filed,  in  the  words, 
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filed  in  my  office,  this day  of ,  18 — ,  and  sign  Ma 

name  as  clerk  to  the  same.  But  in  case  he  should  at  anj  time 
neglect  so  to  do,  it  may,  at  the  discretion  of  the  coort, 
guided  by  the  justice  of  the  case,  be  entered  nunc  pn  Uaie 
when  the  ends  of  justice  may  require  it." 

The  phrase  nunc  pro  tune  signifies  no^  for  then,  or,  in 
other  words,  a  thing  is  done  now,  which  shall  haye  the 
same  legal  force  and  effect  as  if  done  at  the  time  when  it 
ought  to  have  been  done.  It  is  to  be  done  at  the  discretion 
of  the  court,  and  the  refusal  is  not  a  matter  of  error  to  be 
examined  and  corrected  in  this  court  The  district  court  is 
to  judge  whether  the  ends  of  justfce  require  it  to  be  done. 
This  court  said  at  the  January  term,  1854,  in  the  caae  of 
Widdo,  HdU  &  Oo.  y.  BecJcwith,  ante^  97,  referring  to  the  sec- 
tion  quoted :  "We  do  not  suppose  that  the  legislature  in- 
tended to  confer  upon  the  courts  an  unlimited  power  to  exert 
their  discretion  nunc  pro  tunc.  The  rule  is  universal  that 
no  act  shall  be  done  nunc  pro  tuncy  or  now  for  then,  wliich 
shall  work  injustice  to  a  party  in  court/' 

Again:    ''In  prescribing  to  the  courts  below  a  nle  of 

practice  by  which  to  obtain  the  facts  upon  which  to  exer 

cise  their  discretion,  in  pursuance  of  section  34,  we  think 

^they  should  be  confined  to  their  own  records  and  to  the 

officers  in  immediate  connection  with  the  courts.'' 

This  rule,  so  prescribed,  remains  as  when  declared,  with- 
oat  modification  or  change,  and  we  see  no  reason  now  to 
revoke  it.  The  courts  in  this  territory  have  been  lib^  in 
allowing  parties,  in  appeal  cases  from  justices'  conrta,  to 
amend  defective  papers  or  proceedings  in  furtherance  of 
justice.  They  have  not  hastened  to  turn  litigants  from  the 
tribunals  on  ficcount  of  the  unskillf ulness  or  omission  of 
their  counsel,  or  the  ignorance,  want  of  education,  or 
mistakes  of  the  inferior  courts  not  of  appeal.  This  court  in 
the  case  of  Banche»  ▼•  Luna,  extended  to  amendments  foU 
and  ample  liberality. 

Since  then  the  legislature  has  enacted  in  unisra  with  tiie 
spirit  and  judgment  this  court  had  manifested,  that,  "tte 
court  shall  allow  all  amendments  which  may  be  necesBarv 
in  furtherance  of  justice  in  all  cases  appealed  by  petition 
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and  certiorari,  or  in  the  ordinary  mode."  The  permission 
aaked  in  the  district  court  in  this  case  was,  not  to  amend ; 
it  was  to  perform  an  act  which  must  be  performed  in  the 
jastice'a  court  by  the  party  seeking  to  appeal.  It  was  to  do 
what  an  act  of  congress  required  to  be  done  before  the  ap- 
pellant could  present  himself  with  his  appeal  in  the  district 
court,  and  then  it  was  to  be  valid  by  its  having  been  duly 
stamped.  It  was  not  a  case  where  leave  to  do  a  thing  nunc 
pro  tuna  could  be  granted.  As  well  might  it  be  claimed 
that  a  declaration  never  filed  or  made  should  be  allowed  to 
b«  made  and  filed  nimc  pro  tunc.  With  equal  propriety 
might  the  court,  in  the  case  where  no  affidavit  or  bond  had 
been  mad«  and  filed  in  attachment,  nor  any  writ  issued, 
order  that  an  affidavit  and  bond  should  be  filed  and  an  at- 
tachment issue  nunc  pro  tunc^  to  relate  back  with  full  legal 
force  and  effect  to  some  previous  period  of  time. 

The  appeal,  or  rather  attempt  to  api)eal,  carried  with  it 
no  validity,  for  the  want  of  a  United  States  revenue  stamp 
upon  the  process  or  proceeding  of  appeal  in  the  office  of 
the  justice  of  the  peace.  The  affixing  of  the  stamp  pre- 
paratory to  the  removal  of  the  cause  to  a  superior  tribunal, 
was  not  an  act  which  the  district  court,  nor  any  of  its  im- 
mediate officers,  had  any  duty  to  perform.  Upon  them 
rested  no  responsibility.  This  court  can  not  save  litigants 
from  the  consequences  of  ignorance  of  a  positive  and  pub* 
lished  act  of  congress,  although  it  may  sometimes  seem  to 
work  hardship  'resulting  from  such  ignorance.  The  courts 
have  to  interpret  and  administer,  and  not  to  make  the  laws. 

In  this  case,  as  in  the  case  of  Tipton  v.  Oordova^  we  are 
of  the  opinion  that  the  district  court  decided  rightly  in 
dismissing  the  appeal,  and  its  judgment  is  affirmed  in  this 
oourty  with  costs* 
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LEANDBO    GUTIBRRBS   v.    MABIA    BEFUJIO  PWO 
Aim    MIGUEL    BOMEBO  T  BACA. 

ORAxrcsBT  JUBisDicTios  ov  TxfKBiTORXAii  GouBTs.— The  chAneefy  Jvisdte- 
ttOB  of  tbe  Doorts  of  tbia  territory  to  aerivetf  from  tMfi  orfsitf  w^  taA 
other  acts  of  congress,  ftod  is  the  •ame  as  to  vested  m  the  oourts  of  tte 
United  States  possessing  chancery  powers,  combining  tho  juxisdicQoo  of 
United  States  elrouit  and  dtotriot  oourts  with  that  aristog  odw  tani- 
toriallawp. 

SQumr  Qvrw  ]m>  Rkujkw  aoaivbt  Void  JmxiiavT,  Wmv-^A  W  to  eqpdQ 
will  not  Ue  to  restrain  the  ezeoutlon  of  a  judgment  which  to  sbnlatelF 
▼old,  because  the  party  aggrieved  has  an  adequate  legal  remedy  bj  in 
aotlon  of  trespass  against  any  oflleer  attempting  to  enforce  soeh  ]iir 
menti 

Bxpnmi  A9P  UHtov^wmjamtm  ear  iMUh  BaifBDr.— The  f»et  iMt  »h«  lapi 
remedy  for  a  wrong  to  expensive  or  inoonvenient»  or  tht|  the  partj  is 
likely  to  obtain  insufficient  damages,  will  not  give  a  oonrt  of  ohinceiy 
JurlsdiotJoiL 

BXATUTB   ABOXiIBHIirO    DlBnVOKOir    BWW—N    lAW    AVD  BQUITT.'-Vhe  tenl> 

torial  statute  of  July  IS,  1851,  abolishing  the  diatlocUon  betweea  eooti 
of  law  and  equity  as  to  their  jurisdlotion  and  practice,  to  not  fatoding  os 
the  oourts  of  the  territory,  the  legislature  having  no  power  to  pass  lotik 

B  IBW. 

Appbal  from  the  <MBtriot  €oart  Cor  Saj)  Mig«£l  cooot/. 
The  (9im<m  states  tbe  case. 

C.  P.  Olever^  for  the  appellant. 
JB.  S.  Tampfdnsj  for  the  appelleeflL 

By  Oonrty  BEingmar^  0.  J.: 

This  was  an  action  in  chancery  for  an  injnnction.  Tie 
bill  shows  a  suit  was  tried  before  a  justice  between  Leandro 
Gutierres  and  Maria  Refujio  Pino  for  a  cow.  The  jus- 
tice of  the  peace  gave  Judgment  in  favor  of  the  plalntilf, 
and  the  defendant  appealed  to  the  probate  court  of  ttc 
county,  of  which  court  Don  Miguel  Romero  y  Baca  va» 
judge.  The  bill  charges  fraudulent  conduct  upon  the  judge 
of  probate  in  falsely  representing  to  the  complainant  that 
the  appeal  was  not  pending  in  his  court,  and  then  clandes- 
tinely trying  the  cause  ex  parte,  and  rendering  judgment 
against  him,  that  he  '^should  deliver  to  the  said  Maria 
Refujio  Pino  a  cow  with  calf,  and  a  calf  one  year  old." 
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Ko  fttrtb^f  pi*(K;eedingB  W€tf^  ^€fr  bdd  in  fbe  probate 
coart  No  execution  was  iBSued,  but  the  bill  cbafged  that 
the  judge  of  probate  threatened  the  israanee  oi  one.  It 
also  charged  that  the  '^judgment  it«e)f  ift  null  and  redd; 
and  can  not  and  ought  not  to  be  enforced."  It  prayed  an 
injunction  againftt  Maria  Befujio  to  rei^train  and  enjoin  her 
from  enforcing,  of  attempting  to  enforce,  the  said  judgment, 
and  againfit  the  judge  of  probate  re&trainlng  and  enjoining  * 
him  from  issuing,  or  causing  to  be  iMued,  an  execution. 

The  defendants  filed  separate  answers  denying  all  fraud 
or  collusion.  Hie  judge  of  probate  detied  that  be.  had  in- 
formed or  represented  to  the  complainant  that  the  appeal 
was  not  pending  in  his  co^nrt.  He  averred  that  when  the 
appeal  was  tried,  the  complainant  wbM  represented  by  an 
agent  who  contested  the  case  in  his  behalf.  The  cause  was 
then  set  do^^n  for  hearing  by  the  agreement  of  the  parties 
upon  the  bill  and  answer.  After  hearing  the  case  the  court 
dismissed  the  complainant's  bill  for  the  want  of  equity,  and 
from  the  decree  of  dismissal  he  appealed. 

There  are  but  few  points  t^  be  cdnsidered  in  this  ca«e. 
The  chancery  jurisdiction  of  the  courts  in  this  territory  is 
derived  from  the  organle  act  and  either  acts  of  congress, 
and  h  the  same  as  is  vested  in  the  courts  of  the  United 
F^tates,  possessing  chancery  powers,  to  institute,  hear,  and 
iletermine  causes  in  equity.  The  organie  act  (BtaliS.  at  Large, 
450)  enacts,  that  the  "Supreme  court  und  district  courts, 
respectively,  shall  possess  chancery  as  well  as  common  law 
jurisdiction.''  The  legiskiture  of  this  t^ritorjr  Ivas  never 
;rtt<?mpted  t^  prescribe  any  rules  of  procedare,  or  in  any 
manner  interfere  with  the  chancery  practice  in  the  circuit 
courts  of  the  United  States,  except  to  attempt  to  destroy  all 
distinctions  between  actions  at  law  and  in  equity. 

The  orgaaic  act  declares  (Stats,  at  Large,  452)  "that  the 
eonstitution  and  all  laws  of  the  United  States,  which  are 
not  locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  territory  of  New  Mexico  as  elsewhere  in  the 
United  States."  Also,  page  450,  ''each  of  the  said  district 
courts  shall  have  and.  exercise  the  same  juTisdiction  in  all 
^ases  arising  undiF^r  the  constitution  and  laws  of  the  United 
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States  as  is  vested  in  the  circuit  and  district  courti  of  tbe 
United  States." 

The  district  coarts  Tested  with  such  large  powers  are 
those  of  this  territory.  They  combine  the  jurisdictioM  of 
the  circuit  and  district  courts  of  the  United  States^  with 
such  as  flow  from  the  local  laws  and  legislation  of  the  terri- 
tory. These  courts  in  the  exercise  of  chancery  jurisdictioD, 
and  in  the  administration  of  the  principles  of  equity,  and 
the  remedies  peculiar  to  that  branch  of  Jurisprudence,  look 
to  the  legislation  of  congress^  and  the  rules  promulgated, 
and  the  practice  of  the  supreme  court  of  the  United  States. 
That  court  said  ''the  rules  which  govern  the  practice  of  the 
circuit  courts  in  chancery  have  been  prescribed  by  this 
court,  and  should  be  followed:"  See  7  Curtis  Cond.  Bep. 
732. 

The  sixteenth  section  of  the  judiciary  act  of  1789  d^ 
Clares:  ''That  suits  in  equity  shall  not  be  sustained  in 
any  of  the  courts  of  the  United  States  in  any  case  where 
plain,  adequate,  and  complete  remedy  may  be  had  at  law.*' 
Remedy,  as  a  legal  term,  means,  "the  action  or  means 
given  by  law  for  the  recovery  of  a  right:''  Jac  Law  Diet 
462.  In  the  case  now  under  consideration,  the  plaintiff 
himself,  in  his  bill,  charges  that  the  judgment  against  which 
he  was  seeking  relief  "was  null  and  void,  and  ought  not 
and  can  not  be  enforced."  According  to  his  own  showing, 
when  he  approached  the  district  court,  the  judge  of  probate, 
who  should  cause  execution  to  issue  upon  the  alleged  jodg- 
ment,  and  all  ministerial  officers  who  should  proceed  upon 
the  property  of  the  injured  party  against  whom  such  e^een- 
tion  should  run,  would  be  trespassers,  as  doubt U-ss  thej 
would.  In  such  case,  the  remedy  of  the  party  damaged 
would  be  plain,  adequate,  and  complete  at  law,  in  view  of 
the  before-quoted  section,  and  which  section  the  courtB  of 
the  United  States  have  decided,  introduced  no  new  rule, 
but  was  declaratory  of  the  common  law  in  courts  of  chan- 
cery and  equity  proceedings.  That  it  was  but  declaratonr, 
is  well  known  to  every  lawyer  even  moderately  versed  in 
the  knowledge  and  principles  of  his  profession. 

It  i8  sometimes  said  in  argument  by  the  profession  in  this 
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country,  that  the  expenses  and  risks  are  often  so  great  in  the 
courts  of  New  Mexico,  and  the  unavoidable  ontlajs  in  the 
prosecution  of  a  remedy  by  an  action  of  trespass  so  large,  that 
an  injured  party  is  by  no  means  secure  of  obtaining  ade- 
quate redress  by  a  suit  at  law;  that  juries  may  commit  grave 
mistakes  in  their  verdicts,  or  hot  fully  appreciate  the  wrongs 
and  damages  inflicted  upon  a  party  under  color  and  pre- 
tense  of  an  execution,  though  a  void  one.  These  conctfd- 
orations,  even  if  well  founded,  can  have  nothing  to  do  in 
controlling  the  courts  in  finding  and  maintaining  the  dis- 
tinctions between  courts  of  law  and  courts  of  chancery. 
The  inconveniences  in  the  prosecution  of  a  suit,  and  the  in- 
sufficiency of  damages  which  may  be  obtained,  can  not  de- 
termine the  remedy,  "or  action,  or  means  given  by  law  for 
the  recovery  of  a  right."  If  the  action  or  means  is  at  law, 
then  the  suit  should  be  prosecuted  at  law.  If  the  action 
given  by  law  is  a  proceeding  in  chancery,  then  the  party 
seeking  relief  should  pursue  that  description  of  action. 

It  is  true  that  the  legislature  of  New  Mexico  enacted  in 
the  practice  act  of  July  12,  1851,  sec.  5,  "that  the  dis- 
tinctions known  to  the  common  law  of  England  and  the 
United  States,  between  courts  of  chancery  or  equity,  and 
of  courts  of  common  law,  and  the  distinctive  jurisdiction 
of  said  courts  in  regard  to  the  subject-matter  in  contro- 
versy, shall  not  be  regarded  or  recognized  in  the  prac- 
tice of  the  courts  of  said  territory."  No  court  in  New 
Mexico  has  regarded  this  section  (though  it  still  exists)  as 
binding  upon  its  action  or  practice.  The  distinctions  in- 
tended to  be  destroyed  have  been  carefully  preserved. 
The  supreme  court  of  the  United  States  has  decided  that 
it  is  not  in  the  power  of  even  a  state  to  abolish  these  dis- 
tinctions in  the  United  States  courts  in  proceedings  in 
chancery.  If  a  state  can  not,  much  less  can  a  territory, 
created  and  organized  by  an  act  of  congress. 

By  the  constitution  of  the  United  States,  no  person  in 
their  courts  can  be  deprived  of  the  right  of  trial  by  jury, 
when  the  sum  in  controversy  shall  exceed  twenty  dollars. 
In  equity  and  admiralty  cases,  parties  may  be  denied  such 
trial.    When  a  court  usurps  jurisdiction  in  chancery  over 
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a  aabject-matter  which  pertains  to  an  action  at  law,  the 
usurpation  denies  and  depriTos  the  parties  of  a  mode  of 
trial  solemnly  guaranteed  to  them  in  the  supreme  law  of 
the  land.  Reference  is  here  made  to  causes  helonging 
exclusively  to  actions  at  law.  This  court  does  not  forget 
that  the  arm  of  the  chancellor  may  sometimes  be  exteaded 
to  prevent  uid  restrain  trespasses,  where  the  danger  ii 
threatening  and  imminent,  and  the  damages  great  and  irre- 
parable, and  the  wrong-doer,  from  his  precarious  and  insol- 
vent state  and  condition,  shall  not  be  able  to  pay  the  dam- 
ages he  may  cause  and  inflict. 

The  case  now  before  this  court  shows  no  such  state  of 
facts.  The  opinion  and  judgment  of  this  court  is,  that  the 
decree  of  the  court  below  in  dismissing  complainant's  bill, 
was  correctly  rendered  and  is  affirmed. 
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JOHN  DOLD  V.  ANDRES  DOLD. 

OOHVnrVAVOBB   BIGAUBB   of    ABSDBSOE   of   TflRIMOITT,    PBAOTICB    Afi   TOL-rThe 

established  practioe  In  tbe  courts  of  this  territory  where  a  conilnuance 
Is  asked  on  the  ground  of  the  absenoe  of  wttnesBes,  is,  that  the  aflldavti 
miisl  set  forth  what  is  expected  to  be  proved  by  such  witnesses  and  the 
OQurt  then  d^teroilnea  as  to  tj^e  competency,  materiality,  and  relevapoy 
oX  the  testimony,  and  refuses  or  grants  the  continuance  accordingly. 

Idsm—Omibuon  to  Show  Byidsncb  MATBBiAii.— Where  an  affidavit  for  a 
eontlnuanoe  on  such  a  ground  omits  to  state-  a  fact  necessary  to 
mftlie  the  testimony  of  the  absent  witness  relevant  and  material,  the 
presumption  is,  that  the  fact  was  not  so,  and  tho  continuance  will  be 
denied;  as  where  the  affidavit  states  that  the  affiant  expects  to  prove 
'toy  the  witness  that  he  reoeived  from  the  affiant  a  certain  supn  of  queo^y 
^for  and  on  aooount  of"  the  adverse  party,  which  Is  olaioied  to  have 
been  a  payment,  without  showing  sny  agency  or  privity  between  the 
witness  and  the  adverse  party. 

Appval  from  the  district  boart  for  Baa  Miguel  Qoniity. 
The  opinion  states  the  case. 

B.  S.  TamphinSj  for  the  plaintiff  and  appellee. 
Jir*  Ashurdj  for  the  defendant  and  appellant 

By  Oourt>  HxTBBELL,  J. : 

This  cause  was  brought  to  this  court  by  appeal  from  the 
first  judicial  district  court,  for  the  county  of  San  Miguel, 
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Chief  Justice  Slough  presiding.  On  the  seventeenth  day  of 
Februai7|  a.  d.  1866,  the  plaintiff  filed  his  petition  in 
assumpsit,  to  recover  two  thousand  eight  hundred  and  fiftj 
dollars  and  forty-four  cents,  alleged  to  be  due  from  defend 
ant. 

On  the  twenty-first  day  of  March  following,  it  being  the 
seventh  day  of  the  March  term  of  a.  d.  1866,  defendant  filed 
his  answer  to  plaintiff's  petition,  wherein  is  pleaded,  first 
the  general  issue,  and,  second,  a  plea  of  set-off,  in  which  he 
avers  that  the  plaintiff  was  indebted  to  him  in  the  like  sum 
of  two  thousand  eight  hundred  and  fifty  dollars  and  forty 
four  cents,  for  so  much  money  lent  and  advanced  for  the 
plaintiff,  at  his  special  instance  and  request.  On  the  same 
day  defendant  also  files  his  application  for  a  continuance 
of  the  cause.  The  application  was  overruled  by  the  coort, 
to  which  ruling  the  defendant  excepted. 

Subsequently,  at  the  same  term,  issue  was  joined  and  a 
trial  had,  which  resulted  in  a  judgment  in  favor  of  the 
plaintiff  for  two  thousand  eight  hundred  and  fifty  dollars, 
from  which  judgment  the  defendant  appeals  to  this  coort, 
and  prays  that  the  same  may  be*  reversed  and  a  new  trial 
granted. 

The  plaintiff  in  error  contends  that  the  court  below  erred 
in  overruling  the  application  for  continuance.  Upon  recur- 
ring to  the  record,  it  will  be  found  that  the  application  is 
drawn  in  the  usual  form  and  supported  by  the  proper  oath. 
The  reason  stated  in  the  application,  and  upon  which  the 
continuance  was  sought  to  be  obtained,  is  on  acconnt  of 
the  absence  of  a  material  witness^  by  whom  the  defendant 
in  the  court  below  avers  that  he  expected  to  prove  "the 
payment  by  said  defendant  to  said  witness,  some  time  aboot 
the  month  of  September,  a.  d.  1865,  for  and  on  account  of 

■ 

said  plaintiff,  about  the  sum  of  two  thousand  eight  hundred 
and  fifty  dollars,  or  the  same  amount  specified  in  the  peti- 
tion of  said  plaintiff  in  this  cause." 

The  defendant  in  error  contends  that  the  testimony  above 
set  forth  is  not  material,  and  is  inguflScient  to  authorise  a 
court  to  grant  a  continuance.  The  statute  provides  that  all 
applications  for  a  continuance  shall  be  supported  bj  oatli, 
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anlesB  the  facts  be  within  the  knowledge  of  the  court,  in 
which  case  it  shall  be  so  stated  npon  the  record.  There  is 
no  other  statutory  provision  upon  the  subject  of  continu- 
ances, and,  although  by  the  foregoing  it  is  not  expressly 
declared  that  continuances  shall  be  granted  in  any  case, 
yet,  it  is  fair  to  presume  that  the  legislature  intended  to 
confer  upon  the  courts  the  power  to  grant  continuances  in 
certain  cases,  to  the  end  that  parties  litigant,  having  a  good 
and  meritorious  defense,  should  not  be  driven  into  trial  with- 
out being  allowed  a  reasonable  time  for  preparation.  The 
only  positive  provision  of  the  statute  is,  that  no  application 
for  continuance  shall  be  entertained  by  the  court  unless  it  be 
supported  by  oath.  Upon  this  point  the  court  can  not  ex- 
ercise a  discretion.  It  is  an  imperative  command  and  must 
be  obeyed.  But  the  legislature  having  failed  to  make  any 
provision  as  to  what  shall  be  cause  for  continuance  to  be 
embodied  in  the  application,  it  is  reasonable  to  suppose 
that  it  was  intended  to  leave  the  courts  free  to  determine 
in  each  case  the  sufficiency  of  the  cause  as  set  forth  in  the 
application,  keeping  in  view  always  the  exercise  of  good 
conscience  and  a  sound  discretion. 

The  act  above  referred  to  was  passed  in  a.  d.  1851,  and 
under  it  all  the  courts  of  the  territory  have  universally 
ruled  that,  where  a  cause  is  sought  to  be  continued  upon  the 
ground  of  the  absence  of  a  material  witness,  it  is  absolutely 
necessary  to  set  forth  in  the  application,  among  other 
things,  what  is  expected  to  be  proved  by  the  absent  wit- 
ness. The  application  being  safficient  in  all  other  respects, 
the  court  then  determines  whether  the  evidence  expected  to 
be  obtained  from  the  absent  witness,  as  embodied  in  the 
application,  would  be  relevant  and  material  to  the  issue  in 
the  case  at  bar,  or  whether  such  evidence  would  be  iiTele- 
vant,  immaterial,  insufficient,  and  not  legally  entitled  to  be 
considered  by  the  jury,  and  inasmuch  as  the  courts  have 
steadily  followed  the  above  rule  for  the  i)eriod  of  fifteen 
years,  we  think  that  it  deserves  to  be  regarded  as  the  estab- 
lished rule  of  practice  upon  that  point,  and  we  so  adjudge 
it  to  be. 

It  only  remains  for  this  court  to  determine  whether  the 
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eridence  embodied  in  the  appUeation  for  coBtiBaance^mtte 
case  now  being  considered^  was  relevaat  to  the  issue  (a  d 
sufficient  importance,  and  so  material  as  to  reqafare  the  court, 
under  the  rule  of  practice  as  above  hiid  down,  to  deltgr  tke 
trial  and  grant  a  continuance.  The  eridence  eatirrij  iaUfl 
to  establish  that  the  witness  who  is  said  to  hare  recdted 
the  money  from  Andres  Dold,  ^^f or  ,  and  6A  acamBf '  of 
John  Dold,  was  an  authorized  agent  ol  John  Doid  to  reeeire 
the  monej  in  question,  or  that  Andrea  Dold  had  erer  been 
requested  by  John'Dold  to  pay  the  mooiey  to^  the  witsess; 
nor  does  the  evidence  reveal  any  privity  between  the  wit- 
ness and  John  Dold.  Unless  such  privity  should  have  been 
eatablished,  the  evidence  was  not  legally  entitled  ts  ccm- 
sideration  by  the  jury. 

The  presumption  is,  that  where  a  party  applies  for  a  ton- 
tinaancehe  makes  as  strong  a  case  as  the  facts  will  wamut 
and  the  failure  to  set  forth  a  privity  aa  existing  between 
John  Dold  and  the  witness  in  the  application,  f  ally  aathor- 
ized  the  court  below  to  presume  that  no  such  privity  ei- 
isted. 

For  these  reasons  the  court  are  of  opinion  that  the  appli- 
cation for  continuance  in  this  cause  is  insufficient,  and  was 
very  properly  overruled  by  the  district  court 

It  is  therefore  unanimously  ordered  that  the  judgment  of 
the  district  court  be  affirmed,  with  co6t& 
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JnBIfiDIGTTON,      DISTBRMINATION     09V      VBOM      AODRffiS     OJT     PSTEDOlk— WkCR 

the  petition  In  an  action  on  a  note  Is  addressed  to  the  Judtre  of  » 
particular  judicial  district,  "holding  session  In  and  for**  a  partietilir 
oountyt  la  which  no  United  States  court  is  Jield,  and  the  p«tie»  ■>« 
described  as  ''residents**  of  Missouri  and  New  Mexico  reapeativeli,  ike 
territorial  court  of  the  particular  county  is  presumed  to  be  the  oovt 
Intended,  and  has  Jurisdiction  of -the  cause. 

JtrDGMBNT  BT   DEFAULT  MAT    BB    ENTBRKD    OIT    BWOOWD    DAT    OV   TmH.-lt  li 

not  error  to  enOer  a  default  and  render  final  Judgment  tliereoB  sgalvt  ■ 
defendant,  on  the  second  day  of  the  term,  where  he  has  been  serrei 
with  process,  and,  being  called  on  that  day,  does  not  appear  tai  penoa  ^ 
by  attoraey. 
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JvwaaoKT  RwDBBBD  Wxihout  iNTlBBYEirTxoN  OT  JuBT.— After  a  OefAdlt  In 
an  action  on  a  note,  or  in  any  other  action  in  whicb  the  amount  sued  for 
is  certain  and  liquidated,  or  can  be  made  certain  by  computation,  the 
•out  aoay  render  judgment  without  the  interventl^  of  a  jury. 

Stttnro  Aanni  Dwaitlt  so  Lnt  iv  MBRiTomxons  dbibnsil-^a  motkm  to  set 
aside  a  default  to  let  in  a  defense  on  the  merits  is  addressed  to  the  soimd 
discretion  of  the  court,  and  will  never  be  denied  if  the  defendant  shows 
that  ho  has  a  mMtorious  defexue,  and  has  not  been  guilty  of  gross  neglft- 
ganeoi 

DgwAvvB  sov  Sas  Aama  whbu  Dbtbriuint  Gbogblt  NaouQisirT.— a  de- 
fault will  not  be  set  aside  even  though  the  defendant  has  a  meritorious 
defense,.  If  it  appears  that  he  willXuily  and  grossly  i\eglected  to  make 
such  defense  after  Ibelng  repeatedly  hifotmed,  by  attorneys  of  the  eourt, 
of  hia  rights,  and  of  his  duty  as  to  making  bUch  defense. 

DnuivD  AGAIK8T  Makxb,  Wbat  Suvstcient.— A  demgad  ai  any  time  be- 
fore suit,  Is  sufficient  in  an  action  against  the  maker  of  a  note,  and  if  a 
demand  is  alleged  a  default  confesses  it. 

Appbal  from  the  district  court  for  Mora  county.  The 
opinion  states  the  case. 

Sirby  Benedict^  for  the  appellant.  1.  The  setting  aside  of 
Ji  default  rests  in  the  sound  discretion  of  the  court,  a  discre- 
tion intended  to  supply  remedial  justice  in  cases,  the  cir- 
cumstances of  which  can  not  be  clearly  foreseen,  and  upon 
which  the  judge  must  act  when  they  ai'ise.  This  discretion 
i8  a  legal  discretion,  not  to  be  exercised  through  caprice, 
prejudice,  ignorance,  or  carelessness;  but  for  the  promo- 
tion of  justice.  It  is  a  kind  of  equitable  principle  applied  to 
the  practice  of  courts,  and  is  never  to  be  exercised  to  defeat, 
hinder^  obstruct,  or  embarrass  justice.  It  ever  extends  its 
hand  to  aid  in  obtaining  right  and  resisting  wrong;  other- 
wise it  is  a  "discretion  abused,"  which  an  appellate  court 
will  hasten  to  correct.  Furtherance  of  the  right  is  the  ob- 
ject of  all  judicial  discretion.  Were  it  not  so  the  courts 
would  be  the  most  odious  of  tyrants,  to  be  dreaded  by  all 
suitors  asking  nothing  but  justice. 

2.  The  defendant  below  was  not  chargeable  with  gross  neg- 
ligence. Much  stress  is  laid  upon  the  order  of  the  court  in 
September,  1865.  The  aflBdavit  of  R.  IT.  Tompkins  aids  in 
explaining  that  order.  He  was  not  the  attorney  of  iMet/^j^er; 
had  nerer  been  employed  by  him.     He  arose,  in  the  case, 

when  called  as  an  attorney  of  the  court  and  not  otherwise; 
Vol-  r— w 
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tn  other  words,  he  arose  as  amicus  curke,  and  gave  certain 
information  to  the  court.  Upon  this  the  court  gave  ^leaye," 
not  an  order,  that  he  might  answer  by  the  first  day  of 
January  next  It  is  said  Metzger  was  informed  he  most 
make  his  answer.  He  denies  he  knew  there  was  any  com- 
pulsory order  upon  him.  His  denial  is  in  no  manner  dis- 
proved by  the  substance  of  the  afSdavits  filed  by  the  plaintiff 
below.  The  court  of  September,  1865,  seems  to  hare 
acted  upon  the  mere  professional  statement  of  one  of  the 
attorneys  practicing  before  it  If  the  action  of  the  coart, 
however  well  intended,  in  furtherance  of  justice,  tended  to 
mislead  the  defendant  as  to  what  he  should  do  in  his  own 
defense,  he  should  not  be  deprived  of  the  presentation  of  his 
case  upon  its  merits.  It  has  never  been  the  practice  of  the 
courts  in  New  Mexico  to  finally  shut  down  upon  a  party  ail 
right  to  be  heard  upon  the  merits  of  his  case,  because  he 
did  not  answer  upon  the  second  day  of  the  term.  Pot  rea 
sons  growing  out  of  the  strictness  of  the  laws  in  some  coun 
ties,  the  law  was  so  modified  as  not  to  compel  the  court  to 
wait  till  the  third,  nor  was  it  required  to  act  any  certain 
day.  That  statute  now  exists.  It  contemplates  that  upon 
the  calling  of  all  causes,  the  court  shall  grant  such  time  to 
plead,  answer,  and  defend,  as  the  nature  and  circumstances 
of  the  case  shall  seem  to  demand.  It  is  well  known  that  in 
the  county  of  Mora  it  has  seldom  been  that  the  officers 
have  so  arrived  as  more  than  to  complete  the  organization 
of  the  court,  with  the  juries,  upon  the  first  day  of  the  term. 
There  is  but  one  resident  lawyer  in  the  county.  The  default 
was  in  this  case  taken  early  on  the  second  day  of  the  term. 
3.  The  defendant  had  the  whole  term  in  which  to  move  to 
set  aside  the  default.  That  term  was  two  weeks.  Judgmeni 
was  rendered  against  him  upon  the  twenty-seventh;  on  the 
twenty -ninth  he  moved  to  set  it  aside.  On  a  subsequent 
day  of  the  same  term  he  filed  his  grounds  of  merits.  Hese 
are  substantially  and  tacitly  admitted  by  all  the  affidarits 
Hied  by  the  plaintifTs  below,  and  the  proceedings  in  the  castf. 
Ihe  merits  disclosed  by  the  defendant  below  are  manifest 
to  the  court.  If  he  shall  be  denied  the  right  to  avail  him- 
self of  them,  then  he  is  made  to  pay  twice,  and  more,  too;  a 
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debt  be  was  always  willing  to  pay  and  did  pay  so  soon  as 
lawfully  required.  If  this  court  hold  that  he,  by  his  negli- 
gence or  laches,  forfeited  to  the  plaintifif  in  the  court  below, 
more  than  four  thousand  five  hundred  dollars,  he  can  have 
no  hope  of  redress  in  any  court  of  equity  in  New  Mexicow 
His  loss  and  injury  will  be  final  and  complete,  and  without 
remedy. 

Oharles  P.  Clever^  for  the  appellee. 

By  Court,  Slough,  0.  J.: 

This  cause  is  appealed  from  the  district  court  of  the  first 
judicial  district,  Mora  county.  It  appears  from  the  record 
that  Waddell,  the  plaintiff  in  the  court  below,  brought  his 
action  against  Metzger  the  defendant,  in  the  month  of  July, 
1865,  for  the  recovery  of  the  amount  of  a  note  for  the  sum 
of  three  thousand  three^  hundred  and  thirty  dollars,  made 
by  the  said  Metzger,  payable  to  the  order  of  Russell  Majors 
and  Waddell,  in  three  months  after  date  (January  12, 
1860),  which  was  indorsed  by  them  to  the  said  plaintiff. 
It  further  appears  that  on  the  twelfth  day  of  August,  1865, 
the  said  Metzger  was  duly  served  with  process,  and  thereby 
required  to  answer  the  said  plaintiff's  petition,  on  the 
''fourth  Monday  after  the  first  Monday  of  August,  1865/' 

It  further  appears  that  at  the  September  term  of  said 
court,  the  said  Metzger  failed  to  answer  as  required  by  said 
process;  that  at  said  term,  R  H.  Tompkins,  Esq.,  a  mem- 
ber of  the  bar,  as  a  friend  of  the  court,  appeared,  and  re- 
quested for  said  Metzger  time  until  the  first  day  of  Jan- 
uary, 1866,  to  plead,  which  motion  was  allowed  by  the  said 
district  court;  that  on  the  second  day  of  the  next  (March) 
term  of  said  court,  the  following  proceedings  were  had  in 
the  case. 

"John  W.  Wabdbll    ) 

V.  y     Assompsiti 

Frank  Meizokb.        ) 

''Now  this  day  comes  the  said  plaintiff,  by  his  attorney, 
and  it  appearing  to  the  satisfaction  of  the  court,  that  the 
said  defendant  has  been  duly  served  with  process,  and 
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I^ongh  solemnly  called,  came  not,  but  made  default,  where- 
upon it  is  considered  by  the  court  that  tbe  said  plaiBtiff 
ought  to  recover  his  damages  by  reason  of  the  premises, 
and  no  jury  being  required,  the  co^irt  being  fully  adTieed 
in  the  premises,  does  assess  his  damages  four  thousand  five 
hundred  and  twenty  dollars  and  forty-pine  cents.  It  is 
therefore  considered  by  the  court,  that  the  said  plaiatiff 
recover  of  the  said  defendant,  the  said  sum  of  four  thou- 
sand five  hundred  and  twenty  dollars  and  forty-nine  cents, 
his  damages  assessed  as  aforesaid,  and  also  his  costs  in 
this  behalf  expended,  to  be  taxed,  and  that  execution  issue 
therefor." 

It  further  appears  that  on  the  fourth  day  of  said  term,  the 
said  Metzger  made  his  motion  in  writing  to  set  aaide  and 
malse^null  the  judgment  rendered  against  him  in  the  came, 
which  motion  was  overruled. 

It  further  appears  that  on  the  sixth  day  of  said  tenn  the 
said  Motgzer  made  his  motion  to  set  aside  the  judgment 
and  default  in  this  case,  based  upon  affidavit  of  said  de- 
fendant filed  in  said  court,  which  affidavit  among  other 
things  sets  forth  and  says,'^that  sinoe  the  said  judgment  was 
rendered  he  has  been  informed  for  the  first  time,  that  the 
court  at  said  last  term  made  an  order  requiring  this  defend- 
ant to  plead  in  this  action  by  the  first  day  of  January  last," 
''and  for  this  reason  he  took  no  steps  to  make  any  ansver 
or  plea."  He  now  repeats,  he  knew  nothing  of  the  order  of 
the  court  of  the  last  term  which  required  him  to  plead  by  tke 
first  day  of  January  last  in  explanation  of  his  not  haviBg 
been  present  by  himself  or  attorney  at  the  oalliiig  of  this 
cause  at  the  present  term;  that  he  was  ignorant  of  the 
necessity  of  his  answering  by  writing  the  plaintiff's  aetioD; 
that  from  what  he  had  heard,  all  he  would  be  required  to 
do  in  his  defense  in  the  present  action  would  be  the  Bfipeu- 
ing  in  court  when  he  should  be  galled,  and  Miow  to  the 
court  the  receipts  mentioned. 

It  further  appears  that  on  the  eighth  and  ninth  days  of 
said  term,  the  plaintiff  filed  counter  affidavits  of  B.  H. 
Tompkins  and  M.  Ashurst,  Esqs.,  and  Adam  Hesmer, 
which  affidavits  show  that  the  said  Tompkins,  attoniey-at- 
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law,  dnring  the  Baid  September  term  of  said  court,  "per- 
Bonally  called  upon  the  said  defendant,  the  said  Prank 
MetzgePy  and  informed  him  of  the  order  of  the  court  in  the 
premises,  and  also  explained  to  him  what  was  required  of 
him  in  the  defense  of  the  said  action;"  that  he  had,  as  an 
attorney,  before  and  at  the  same  time  "informed  the  court 
that  the  said  defendant  could  not  plead  to  the  action  of  the 
said  plaintiff  dnring  that  term,  for  the  reason  that  certain  re- 
ceipts, copies  of  which  had  to  be  filed  with  such  plea  or 
answer,  were  then  in  Santa  Pe,  and  not  within  the  reach  of 
said  defendant;  that  upon  the  representation  of  this  aflB- 
ant,  the  said  court  then  granted  leave  to  the  said  defendant 
to  file  his  answer  to  said  action  on  or  before  the  first  day  of 
January,  1866."  That  afterwards,  and  as  he  believes,  about 
the  middle  of  the  month  of  I^ovember^  1865,  he  wrote  to  Prank 
Metzger,  "Informing  him  again  that  he,  the  said  defendant, 
would  have  to  answer  said  action  on  or  before  the  first  day 
of  January,  1866."  That  he  wrote  him  not  to  procure  a  fee, 
"but  only  to  apprise  him  of  what  was  required  of  him  in 
the  defense  of  his  said  cause."  That  he  received  an  answer 
to  his  said  letter,  signed  Praaik  Metzger,  informing  him  that 
his  (Tompkins^  letter  had  been  received.  "That  he  (Prank 
Metzger)  knew  his  own  business,  and  that  if  his  (this  affi- 
ant's) advice  in  the  matter  should  be  desired,  he  (Prank 
Metzger)  would  inform  him  (this  affiant)  thereof."  The  re- 
ceipt  at  this  letter  of  Tompkins  is  confirmed  by  the  affida- 
vit of  Hesmer. 

The  affidavit  of  H.  Ashurst,  Esq.,  attomey-aMaw,  shows 
"that  some  time  in  the  month  of  November  or  December, 
1865,  he  wrote  a  letter  to  Frank  Metzger,  the  defendant  in 
the  above-entitled  cause,  'informing  him  that  it  was  neces- 
sary for  him  to  file  his  ansfwer  in  the  above-entitled  cause 
on  #r  before  the  first  day  of  January,  1866;  that  he  has 
received  no  answer  to  the  same,  and  does  not  know  whether 
the  said  defendant  received  said  letter  or  not." 

Hesmer  swears  that  he  was  Metzger's  clerk  in  Novem- 
ber, 1865;  that  Tompkins'  letter  was  received  by  Met7,ger, 
and  that  Metzger  signed  a  response  to  the  same.  He  fur- 
ther says,  "that  some  time  during  the  week  preceding  the 
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commencement  of  the  session  of  the  present  term  of  tlit 
district  court  in  the  county  of  Mora,  Theodore  D.  Wheaton, 
Esq.,  attornej-at-law,  in  the  presence  of  this  affiant,  called 
upon  the  said  Frank  Metzger,  in  his  (Metzger's)  store,  and 
handed  to  him  (Metzger)  some  papers,  which  he,  the  said 
Wheaton,  said  were  copies  of  records,  which  he  had  pro- 
cured for  him  (Metzger)  from  the  clerk  of  the  district  court 
at  Santa  Fe,  and  for  which  he  (Metzger)  owed  the  eald 
clerk  the  sum  of  twelve  dollars  and  seventy-five  cents;  that 
upon  the  refusal  of  the  said  Metzger  to  receive  said  pa- 
pers or  records  from  said  Wheaton,  said  Wheaton  stated  to 
Metzger  that  he  had  better  receive  them,  as  he  would  need 
them  to  make  his  defense  in  the  above-entitled  cause,  upon 
which  Metzger  remarked  that  he  knew  his  own  busiDess,  or 
words  to  that  effect." 

The  afQdavit  of  Metzger  exhibited  many  items  going  to 
show  that  he  had  a  meritorious  cause  of  defense  to  said 
action. 

Various  motions  were  made  by  plaintiff  and  defendant, 
and  bills  of  exceptions  signed.  The  appellants'  assign- 
ment of  errors  sets  up  many  grounds  of  error,  and  asks  of 
this  court  to  reverse  the  action  and  judgment  of  the  court 
below;  therefore  we  will  proceed  to  examine  th^n  in  the 
order  of  assignment. 

It  is  claimed,  first  and  second,  that  the  court  erred  in 
taking  jurisdiction  of  the  parties  and  cause.  As  the  petition 
all  the  way  through  shows  that  it  was  the  intention  of  the 
plaintiff  to  bring  his  suit  in  the  court  sitting  for  the  trial 
of  causes  arising  under  the  laws  of  the  territory,  and  not 
in  the  court  sitting  for  the  trial  of  causes  arising  under  the 
constitution  and  laws  of  the  United  States,  this  objection 
is  not  tenable.  The  petition  is  addressed  to  the  then  jodge, 
as  ''judge  of  the  first  judicial  district  court,  holding  ses- 
sion in  and  for  the  county  of  Mora."  The  description  oi 
residence,  instead  of  citizenship,  goes  to  strengthen  this  view. 
If  intended  to  be  brought  in  the  United  States  district  court 
the  petition  would  have  so  stated,  and  the  parties,  instead 
of  being  described  as  residents  of  Missouri  and  New  Mexico 
respectively,  must  necessarily  have  been  described  as  dti* 
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zens  of  those  places,  to  give  the  court  jurisdictioiL  There 
is  no  United  Btates  conrt  held  in  Mora  county.  The  court 
there  held  is  a  territorial  court,  held  under  the  laws  of  the 
territory;  and  in  such  cases  as  the  present,  had  concurrent 
jnrisdiction  with  the  United  Btates  court  for  the  district, 
and  which  is  held  in  Santa  Fe. 

The  next  is  that  ''the  court  erred  in  rendering  a  final 
judgment  against  the  defendant  upon  the  first  calling  of 
him  upon  the  second  day  of  the  term."  There  is  no  statute 
of  the  territory  forbidding  the  entry  of  a  judgment  by  de 
fault  on  the  second  day  of  a  term,  neither  is  there  any  law 
forbidding  the  entry  of  a  final  judgment  at  any  time 
after  a  defendant  is  defaulted.  In  this  cause  the  party  had 
failed  to  answer,  although  served  with  process,  and  had 
been  called  at  the  court-house  door,  was  clearly  in  default^ 
and  the  right  had,  therefore,  accrued  to  the  plaintiff  to  take 
his  judgment,  not  only  by  default,  but  as  well  his  final 
judgment.  This  court  knows  of  neither  law  nor  practice 
of  the  courts  in  this  territory  to  forbid  such  action. 

The  next  is,  in  addition  to  the  last,  that  the  court  erred 
''in  finding  such  final  judgment  without  the  intervention 
of  a  jury."  The  statutes  of  the  territory  except  from  the 
necessity  of  a  trial  by  a  jury  causes  in  which  the  sum  in 
controversy  is  certain  or  liquidated.  This  is  such  a  cause, 
this  suit  being  upon  a  promissory  note,  and  requiring 
nothing  to  determine  the  amount,  but  a  simple  calculation 
of  the  {Nrincipal  and  interest  upon  the  same  from  the  date 
of  its  maturity.  The  sum  was  certain  and  liquidated.  No 
jury  was  therefore  required. 

The  next,  viz.,  the  fifth,  sixth,  and  seventh,  are  to  the  ef- 
fect that  the  court  below  erred  in  not  sustaining  the  mo- 
tions to  set  aside  the  default  and  judgment  and  permit  the 
defendant  to  plead  and  have  a  trial  upon  the  merits  of  the 

« 

action.  This  is  the  important  question  raised  in  this 
cause.  Motions  of  this  kind  are  addressed  to  the  sound 
discretion  of  a  court,  and  in  all  ordinary  cases  where  merit 
is  shown,  tJie  courts  consider  it  the  exercise  of  a  sound  dis- 
cretion to  grant  such  motions.  In  the  effort  to  administer 
jiif^tirp,  which  is  the  plain  duty  of  all  courts,  such  a  motion 
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is  nereer  refused  unless  there  is  no  merit  in  tbe  defesw  let 
up,  or  there  has  been  gross  negligence  on  the  pert  at  tie- 
fendant.  In  the  effort  to  administer  justice,  coorti  mmt 
look  to  the  rights  of  all  the  parties  litigant^  and  be  guided 
by  the  lights  of  the  decisions  of  other  eourts  upon  dimlai 
questions^  under  similar  cireumstancesL 

Metzger  sets  up  a  good  defense  to  the  action  in  his  tffi* 
davit.  The  onlj  questkw,  then,  is,  was  he  guilt;  of  gron 
negligence  in  his  failure  to  answer  or  plead  in  this  ease! 
IMd  he  so  sleep  upon  his  rights-^did  be  so  neglect 
bis  duty  to  himself,  as  to  forfeit  the  ordinary  right  tok 
heard  in  a  court  in  his  defense  to  this  action.  TUb  eovt 
is  of  the  unanimous  opinion  that  under  the  cirenni8t&]iee8 
of  this  case  be  willfully  and  grossly  neglected  his  rlglts 
until  the  court  could  not,  in  the  exercise  of  a  sound  discre 
tion,  set  aside  the  default  against  him  and  open  up  the  judg- 
ment rendered.  The  afSdavrts  show  eonclusi¥eIy  that  at 
least  two  members  of  the  bar,  attorneys  of  this  court,  of  re- 
spectability, advised  him  of  his  duty;  of  the  necessity  for 
him  to  plead  to  the  action;  of  what  was  necessary  to  his 
defense,  etc.  Mr.  Wheaton  went  so  far  as  to  tender 
him  papers,  just  before  the  meeting  of  the  court,  at  which 
judgment  was  rendered  against  him,  which  he  had  not  obIj. 
neglected  to  obtain,  but  refused  to  receive  and  use.  liot 
only  did  he  refuse  to  act  upon  the  gratuitous  advice  of 
these  men  skilled  in  the  legal  prof  easion,  but  spamed  ther 
friendly  advice  and  action  with  insult 

Metsger  failed  to  answer  when  required  by  the  origmal 
writ;  failed  to  answer  by  the  first  of  January,  1866,  to  which 
time  the  court,  although  he  was  then  in  default,  allowed 
him  to  file  his  answer;  failed  to  plead  or  make  any  prepara- 
tion to  do  so,  refusing  offers  of  aid  and  advice  on  the  first 
day  of  the  second  tei»m  of  said  court,  which  was  held  nearlf 
eight  months  after  he  was  originally  served;  failed  to 
answer  on  the  second  day  of  said  term,  or  even  to  be  in  at- 
tendance, although  he  swears  that  he  was  at  his  place  of 
business,  three  or  four  doors  from  the  court-house,  at 
>forn,  at  the  lime,  and  failed  to  make  any  effort  to  appear 
ID  any  manner  until  two  days  after  the  default  was  rendered 
and  th(^  judgment  entered  in  the  cause. 
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Frank  Metzger  not  only  failed  under  all  these  circum- 
stances and  during  this  long  time  to  answer,  but  met  advice 
kindly  given  to  aid  and  assist  him  with  scorn  and  insult. 

It  will  be  noticed  that  Metzger's  aflSdavit  of  merits  was 
filed  four  days  after  the  default  and  judgment  It  is  true 
that  Metzger  swears  that  be  did  not  know  that  he  had  to 
answer  in  writing,  or  that  he  had  to  answer  by  the  first  day 
of  January,  1866;  pleads  ignorance  of  his  duty  to  himself 
and  the  court;  bnt  as  his  oath  is  that  of  a  party  deeply 
interested,  and  as  he  is  contradicted  in  these  very  material 
matters,  so  fully  and  so  directly,  the  court  is  driven  to  the 
necessity  ot  discrediting  and  disbelieving  his  sworn  state- 
ment in  this  respect.  The  court  is  constrained  from  all  the 
facts  presented  to  believe  that  Metzger  stubbornly  and  will- 
fully, with  a  full  knowledge  of  his  duties  to  the  court, 
refused  to  plead  and  permitted  the  default,  and  thereby 
denied  to  himself  the  rights  he  now  sets  up.  Metzger  is 
estopped  by  his  own  conduct,  and  can  not,  if  wrongfully 
compelled  to  pay  the  amount  of  the  judgment  in  this  case, 
blame  any  one  but  himself.  It  rarely  occurs  in  the  history 
of  jurisprudence  that  such  a  case  of  gross  negligence  is 
shown  as  in  this  case  is  presented. 

The  last  error  claimed  is  that,  "the  court  erred  in  ren- 
dering judgment  against  the  defendant  without  any  proof  of 
the  presentation  of  the  note  sued  upon  at  the  place  at  which 
it  was  specified  to  be  paid,  and  the  refusal  of  payment,  and 
the  notice  to  the  defendant."  It  is  a  well-settled  principle 
of  the  law  merchant,  that  as  against  the  maker  of  a  note,  a 
demand  at  any  time  before  suit  is  brought  Is  all  that  is 
necefw^rj.  In  this  case  the  demand  is  alleged.  To  hold 
an  indorser,  u  demand  on  the  day  of  maturity  of  a  note,  and 
notice  of  non-payment  given  to  him,  is  necessary.  Never 
to  hold  a  miaker  is  this  required.  The  default  which  Metz- 
ger permitted  was  a  confession  of  the  allegations  of  the 
petition,  that  of  demand  among  others. 

This  court  therefore  approves  and  confirms  the  proceed- 
ings and  judgment  of  the  court  below,  with  costs,  and  re- 
mands the  case  for  its  further  action. 
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EAMON   QALLEGOS  v.   MAEIANO  PINO,  DIOHICIO 
CHAVES,  AND  FEANCISCO  ANTOIHO  CHAVES. 

SmoxiouB  or  Statutb  Rb-snactsd  oh  Baicb  Dat,  How  GoBaxBum-Wtoe 
aedtioDS  of  statutes  on  the  same  subject,  enacted  oziginaUy  at  diller 
ent  timea,  are  re-enacted  by  a  revisory  act,  they  are  to  be  eonstned  to- 
gether, if  possible,  as  continuous  seottona  of  the  same  aet;  aid  this 
principle  should  be  applied  In  construing  the  sections  of  the  suiste  » 
latlng  to  service  of  process,  where  the  sheriff  is  a  party. 

Bbbyicb  of  Pbocbsb  against  Shekiff.— Where  the  sheriff  Is  a  party  defcod- 
ant,  upon  the  aiBdavlt  of  the  plaintiff  showing  that  fact,  the  tink  bibi 
direct  the  process  to  the  United  States  marshal,  and  the  latter  siiBt 
serve  it,  the  section  requiring  service  of  such  process  by  the  ooroaer  b^ 
ing  nugatory,  because  there  Is  no  provision  thai  process  shall  la  waA 
be  direoted  to  the  coroner. 


Appeal  from  the  district  court  for  the  coanty  of  Valakda. 
The  ease  appears  from  the  opinion. 

Oharlea  P.  Olever,  for  the  appellanti 
B.  JT.  TompkinSf  for  the  appellees. 

By  Court,  Hubbell,  J.  j  Slough,  O.  J.,  concurring: 

This  cause  was  brought  to  this  court  by  appeal  from  the 
district  court,  second  judicial  di^rict,  county  of  Valencia. 
Mr.  Justice  Houghton  presiding^  May  term,  1866.  It  ap- 
pears from  the  record  that  the  appellant  filed  his  petition 
in  an  action  of  trespass,  in  this  cause,  on  the  ninth  day  of 
March,  a.  d.  1866,  and  on  the  same  day  he  also  filed  in  the 
clerk's  office  the  following  affidavit: 

United  States  of  America,  Twritory  of  New  Mexico,  Oounty 
of  Valencia. 

Bamon  Gallegos,  on  his  oath,  states  that  he  haji  this  day 
instituted  a  suit  against  Mariano  Pino,  Dionicio  Chayes,  aiid 
Francisco  Antonio  Chaves,  all  residents  of  the  coantj  of 
Valencia,  to  wit,  an  action  of  trespass;  that  one  of  the  said 
defendants,  to  wit,  Dionicio  Chaves,  is  at  present  the  sher 
iff  of  said  county  of  Valencia,  and  that  there  is  no  coroner 
for  said  county.  He  therefore  prays  the  honorable  judge  rf 
■aid  court  to  grant  an  order  to  issue  process  herein  to  the 
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marshal  of  the  territory  of  New   Mexico^  or  any  of  his 
deputies. 

His 

Bamon  X  Oallegos. 

mark. 

Bnbscribed  and  sworn  to  before  me,  this  seventh  day  of 
March,  1866.  Meolhigb  Wehnkb, 

Clerk  District  Court,  Second  Jud.  Dist. 
The  clerk  will  issue  process  to  the  marshal  of  the  terri- 
tory in  the  above  cause. 

Sydney  A.  Hubbell,  Judge. 

Subsequently  summons  was  issued  to  the  marshal  and 
served  and  returned  by  him  on  the  twenty-eighth  day  of 
April,  1866,  at  the  May  term,  1866.  Upon  the  calling  of 
this  case  a  motion  was  interposed  by  Messrs.  Ashurst  and 
Benedict,  attorneys;  as  amixn  cunoB^  to  quash  the  writ, 
"because  the  said  writ  is  not  directed  to  the  proper  officer 
under  the  law  qualified  to  serve  said  writ;  because  there  is 
no  service  of  said  writ  by  any  officer  authorized  by  law  to 
serve  the  said  writ."  Upon  this  motion  the  court  below 
quashed  the  writ,  and  directed  the  costs  to  be  taxed  against 
the  appellant.  From  this  judgment  an  appeal  was  taken  to 
this  court. 

The  only  question  presented  to  this  court  is>  was  the 
summons  in  this  cause  directed  to  and  served  by  the  proper 
officer?  On  page  670,  Rev.  Stat.  sec.  2,  it  is  provided, 
that  "all  processes  issued  by  the  clerk  of  the  district  court, 
shall  be  directed  to  the  sheriffs  of  their  respective  counties, 
who  shall  execute  such  process  according  to  law,  and  shall 
attend  upon  such  courts  during  their  sittings.^'  This  pro- 
vision is  from  the  Kearny  code  of  1846.  On  the  same  page, 
6T0,  sec.  7,  the  act  of  fourth  of  February,  1864,  provides, 
"that  whenever  the  sheriff  of  any  county  of  this  territory 
shall  be  a  party  to  a  suit,  or  shall  be  absent,  dead,  or  shall  in 
any  other  manner  be  incapacitated  from  the  discharge  of  the 
duties  of  his  office,  the  process  in  any  proceedings  shall  be 
directed  to  the  marshal  of  the  territory,  who  is  hereby  fully 
cfinx>owered  to  execute  the  same." 

Ad  act  approved  January  13,  1863  (see  Rev.  Stat.,  sec. 
f\    p.  '266),  provides,   "that   the   coroner    shall,    ^thin  his 
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county,  serve  and  execute  all  orders  and  mandates,  and  per- 
form all  other  duties  of  the  sheriff,  when  the  sheriff  be  a 
party  to  or  interested  in  a  suit,  or  in  any  manner  disqualified 
from  acting." 

These  are  the  only  provinonft  of  the  etatvte  that  pK- 
scribe  who  is  the  proper  oflScer  to  serve  procefls  issued  by 
the  clerks  of  the  district  courts,  and  although  they  were 
originally  passed  at  different  sessions  of  the  legislature,  yet 
they  were  all  revised  and  re-enacted  by  an  act  relative  t»  the 
revision  of  the  statutes,  approved  January  24,  1865.  Sec- 
tion 1,  Rev.  Stat.,  p.  742,  declares,  that  the  revision  of  the 
statutes,  commencing  with  article  1^  entitled  ^^aoegma^^ 
and  ending  with  article  67,  entitled  "woods  and  prairies,'* 
with  all  and  each  of  the  articles  and  chapters  inclusive,  be 
and  the  same  are  hereby  declared  to  be  the  '^revised 
statutes  and  laws  of  the  territory  of  New  Mexico,  and  as 
such  shall  have  full  force  and  effect  in  all  courts  th^^f.'* 

Tlius  it  will  be  observed  that  ail  the  sections  above  re- 
ferred to  were  each  and  all  enacted  and  approved  on  the 
same  day,  to  wit,  the  twenty-fourth  of  January,  1865,  and 
unless  the  sections  conflict  with  each  other  in  their  practical 
operation,  they  are  each  in  full  force  and  effect  The  first 
section  imperatively  commands  that  all  process  issued  bj 
the  clerks  of  the  district  court  "shall  be  directed"  to  the 
sheriff.  The  next  one,  that  when  the  .sheriff  be  a  party  to, 
or  interested  in,  a  suit,  or  in  any  manner  disqualified  from 
acting,  the  coroner  shall  serve  all  process,  and  perform  all 
other  duties  of  the  sheriff.  And  the  next  one,  that  when- 
ever the  sheriff  shall  be  a  party  to  a  suit,  or  shall  be  absent 
or  shall  in  any  other  manner  be  incapacitated,  etc,  the 
process  in  any  proceeding  shall  be  directed  to  the  marshal. 
As  these  sections  were  all  enacted  at  the  same  time,  ther 
must  be  regarded  as  continuous  sections  of  the  same  act 
and  relating  to  the  same  subject,  and  hence  must  be  con* 
strued  together. 

Upon  a  careful  analysis  of  the  language  employed  in  these 
sections,  it  will  be  found  that  the  one  relating  to  coroners 
nowhere  commands  that  process  shall  be  directed  to  *he  coro- 
ner; it  simply  directs  that  the  coroner  shall  serve  the  pro- 
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c€B6  upon  the  happening  of  a  certain  contingency;  whereas 
the  one  relating  to  the  sheriff  commands  that  the  process 
shall  be  directed  to  the  sheriff;  and  the  one  relating  to  the 
marshal  also  commands  that  the  process  shall  be  directed 
to  the  marshal.  No  authority  is  given  anywhere  by  the 
legislature  to  direct  the  process  to  the  coroner,  but  the  ofQ- 
car  issuing  the  process  is  expressly  ccnnmaiided,  first,  to 
direct  the  process  to  the  sheriff,  when  he  is  present  in  the 
county,  not  a  party  to  the  suit,  nor  otherwise  disqualified; 
and,  second,  in  case  the  sheriff  is  a  party  to  the  suit,  or 
otherwise  disqualified,  then  the  process  must  be  directed  to 
the  marshal. 

In  construing  the  two  sectiims  relating  respectively  to 
coroner  and  mai*ahal,  we  are  impelled  to  the  conclusion  that 
they  so  conflict  in  their  essential  provisions  as  to  preclude 
attaining  harmony  in  their  practical  operation.  The  cor- 
oner is  authorized  to  serve  process  upon  the  happening  of 
a  certain  contingency,  but  how  can  he  serve  the  process  if 
it  does  not  come  to  him?  And  how  will  it  reach  his  hands  if 
it  csuL  nc^t  be  directed  to  him?  It  can  not  be  upon  the 
ground  of  necessity  for  want  of  sufficient  legislation  upon 
the  subject,  for  it  is  provided  in  another  section  of  the  same 
act  to  whom  the  process  shall  be  directed,  and  also  who 
shall  serve  it,  and  that  officer  is  the  marshal;  nor  does  it  re- 
quire any  order  from  the  judge  to  authorize  the  clerk  to 
issue  process  to  the  marshal.  The  law  points  out  to  him  in 
the  plainest  language  when  he  shall  issue  process  to  the 
sheriff,  and  when  he  shall  issue  process  to  the  marshal. 
It  can  only  be  issued  to  the  latter  upon  the  hapx>enlng 
of  the  contingency  laid  down  in  the  statute.  The  clerk 
can  not  take  notice  officially  that  such  contingency  eidsts, 
but  it  must  be  shown  to  exist  by  the  affidavit  of  the  party 
praying  the  process,  or  his  agent,  and  when  such  affidavit 
shall  be  filed  with  the  clerk,  then  it  is  made  his  duty  by 
law  to  issue  and  direct  the  process  to  the  marshal,  who  is 
fully  empowered  to  execute  the  same.  No  discretionary 
power  is  given  to  the  clerk;  the  law  is  full,  concise,  and 
positive. 

In  this  case  the  appellant  filed  his  affidavit,  stating  that 
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Dionicio  Chayes,  one  of  the  defendants,  was  at  that  time 
sheriff  of  Valencia  county,  and  that  there  was  no  qualified 
coroner  in  said  county.  UiK>n  this  affidavit  the  clerk  issaed 
process,  directed  to  the  marshal  of  the  territory  of  New  Mex- 
ico, and  in  so  doing  he  simply  followed  the  plain  and  an- 
mistakable  direction  of  the  statute.  The  averment  in  the 
affidavit  that  there  was  no  qualified  coroner  in  the  coonty 
was  unnecessary,  because  in  no  contingency  is  the  elerk 
authorized  to  direct  process  to  the  coroner. 

The  writ  having  been  lawfully  directed  to  the  marshal, 
the  law  fully  empowered  him  to  execute  the  same.  The  re- 
turn upon  the  writ  is:  '^I  certify  that  the  within  has  been 
served  by  leaving  a  true  copy  of  the  original  with  each  <»e 
of  the  within-named  defendants,  this,  the  twenty-eighth 
day  of  April  a.  d.  1866,"  signed  by  the  marshaL  This  re- 
turn shows  that  the  service  was  made  in  conformity  with 
the  requirements  of  the  law. 

It  is  ordered  that  the  Judgment  of  the  district  court  In  this 
cause  be  rev«*sed  and  annulled,  and  that  the  cause  be  re- 
manded to  the  diRtrict  court  of  Valencia  county  to  be  pro* 
ceeded  in  according  to  Iaw« 


REPORTS  OF   OASES 

The  Supreme  Court 

TERRITORY  OF  NEW  MEXICO. 

JANUARY  TERM.  1869. 


NESTOB  GAItOIA  v.  TEEEITOBT  OP   NEW  MEXICO. 

BiUi  or  sxcmioaa.  Aubhci  or,— Although  ao  ■mdkvlt,  puiportlDg  to  Ml 
forth  Che  erldenoe  given  on  Che  trial,  aptiearB  In  the  reaord  on  at>i>e>L  U 
the  recaid  does  not  show  chat  a  bill  ol  exceptions  coacalnlnif  Che  erUeDoe 
wu  presented  anil  slgaeil  br  the  Judge,  do  ijuestlon  relating  to  the  tntro- 
dSOtloD  or  oompeteno;  o(  evldenoe,  Or  to  (lie  InBtmcClona  to  the  JatT. 
wm  be  oonddersd  bj  the  appellate  oourti 

Whipfibo  nor  &  "CBUBt.  ob  UBnsuAi.  PcniBHiiinT."— The  punlalunenl  of 
the  orbne  ol  itetClng  mulsi  b;  the  Infllotlon  ol  not  less  tban  thlrcr,  nor 
more  tban  sixty,  laahea  on  Lhe  bare  back,  aa  prescribed  b;  (lie  lairs  ot 
Mew  Uexloo,  Is  not  a  "oniel  and  unomial  punishment,"  Tichln  (he  mean- 
Df  ot  article  elghc  ot  the  amenilmentB  (o  Che  oooscltatloa  o[  tbe  United 
States,  lo  at  to  render  void  (be  act  autborldng  lu 

Appbal  from  the  distriot  conrt  for  BeroaliUo  coan^.  nie 
facts  are  stated  in  the  opiaion. 

M.  AAwst,  for  the  appellant. 

S.  S.  EUcins,  attorney-general,  for  the  appellee. 

By  Court,  Watto,  a  J. : 

Nestor  Garcia  waa  indicted  by  the  grand  jary  for  Ber- 
nalillo county,  in  the  second  judicial  district,  at  the  May 
term  of  said  court,  1868,  for  larceny.  The  indictment 
charges  him  with  stealing  one  mule  of  the  ralue  of  two 
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hundred  dollars,  of  the  goods  and  chattels  and  personal  prop- 
erty of  Felipe  Chaves. 

A  warrant  for  hus  arrest  was  issaed  anA  Garcia  was  ar- 
rested and  brought  into  court.  Garcia  being  without 
counsel  to  defend  him,  W.  H.  Henrie,  an  attomey-at-law 
of  that  court,  was  appointed  to  defend  him.  Garcia,  on 
hearing  the  indictment  read  to  him,  pleaded  not  golltj; 
and  a  jury  was  called  to  try  the  case,  and  after  hearing  the 
evidence,  brought  into  court  the  following  verdict:  "We 
the  jury  do  find  the  defendant  guilty  in  manner  and  fonn 
as  charged  in  the  indictment  herein.'^  A  oix^tioii  was  made 
for  a  new  trial,  and  to  set  aside  the  verdict  upon  vaiioM 
grounds  set  forth  in  the  motion,  and  after  argument  had, 
said  motion  for  a  new  trial  was  overruled  by  the  court. 
A  motion  was  then  made  to  arrest  the  sentence  and  judg- 
ment in  the  case,  which  motion  was  overruled  by  the  court. 
The  court  then  proceeded  to  render  the  following  judgment 
in  the  case:  "Now  the  said  defendant  being  asked  if  he  had 
anything  to  say  why  sentence  should  not  pass  in  conformity 
with  the  verdict,  answered,  nothing.  It  is  therefore  con- 
sidered by  the  court,  that  the  said  defendant  Nestor  Garda, 
be  whipped  on  Monday  next,  in  conformity  with  the  law. 
receiving  thirty  la&hes  on  the  bare  back,  well  laid  om,  and 
that  he  be  confined  in  the  county  jail  of  Bernalillo  county 
until  the  costs  in  this  behalf  laid  out  and  expended,  to  be 
taxed,  be  fully  paid  and  satisfied.''  • 

The  defendant  in  the  court  below,  Nestor  Gareia,  tben 
made  the  usual  affidavit  and  gave  the  usual  bond,  and  \nt 
case  was  appealed  to  the  supreme  court.  A  bill  of  excep- 
tions setting  forth  the  motion  for  a  new  trial,  and  in  arrest 
of  judgment,  and  the  overruling  of  the  same,  was  then  toid- 
ered  to  the  judge  and  signed  by  him.  The  record  then 
contains  what  purports  to  be  a  copy  of  an  affidavit  of  J- 
Bonifacio  Chaves,  purporting  to  set  forth  the  evidence  upon 
the  trial  of  the  case;  but  as  the  record  doea  not  show  that 
any  bill  of  exceptions  containing  all  the  evidence  in  the 
case  as  given  by  the  witnesses  was  ever  presented  to  the 
judge  in  the  court  below  for  signature,  or  ever  signed  by 
him,  it  is  not  important  to  consider  what  the  evidence  might 
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hare  been  on  the  trial,  or  any  questions  as  to  the  legalit; 
or  illegality  of  the  evidence  admitted  by  the  court  belo-v 
for  the  consideration  of  the  jury,  or  the  legal  accuracy  o 
the  instructions  to  the  jury. 

In  the  compiled  laws  of  New  Mexico  und^  the  head  o 
crimes,  punishments,  etc.,  sec.  37,  pp.  340,  341,  we  find  th( 
following  enactment  upon  which  the  indictment  in  this  cas< 
Ib  based,  to  wit:  "Every  person  who  shall  be  convicted  o 
stealing  a  horse,  mare,  colt,  or  filly,  horse  mnle  or  mar< 
mule,  ass  or  jennet,  bullock,  cow,  or  oalf,  sheep,  goat,  oi 
hog,  shall  be  punished  by  not  less  than  thirty  lashes,  wel 
laid  on  his  bare  back,  nor  more  than  sixty,  at  the  discretioi 
of  the  court  trying  such  cause,  and  shall  be  confined  in  th< 
county  jail  until  the  costs  of  the  prosecution  are  paid  an( 
the  fiientence  fully  complied  with." 

The  only  point  made  by  the  appellant  in  this  case  is,  tha 
the  law  above  cited,  upon  which  this  indictment  is  based,  if 
unconstitutional,  as  it  inflicts  cruel  and  unusual  punish 
ment,  prohibited  by  the  eighth  article  of  the  amendments  t( 
the  constitution. 

Under  the  seventh  section  of  the  organic  act  of  the  nintl 
of  September,  1850,  power  was  given  to  the  legislative  as 
sembly  to  legislate  upon  ''all  rightful  subjects  of  legislatioi 
consistent  with  the  constitution  of  the  United  States  anc 
the  provisions  of  that  act,"  and  it  was  further  provide<3 
that  '^I  the  laws  passed  by  the  legislative  assembly  and 
governor  shall  be  submitted  to  the  congress  of  the  United 
Btatee,  and  if  disapproved  shall  be  null  and  of  no  efPecf' 
There  can  be  no  doubt  that  the  punishment  of  larceny  is  a 
rightful  subject  of  legislation.  This  act  was  submitted  to 
the  congress  of  the  tJnited  States,  and  has  never  been  dis- 
approved by  that  body. 

The  question  now  presents  itself  to  the  court  thus:  Is  the 
law  of  New  Mexico  punishing  the  stealing  of  mules  with 
not  less  than  thirty  nor  more  than  sixty  lashes,  such  cruel 
and  unusual  punishment  as  to  render  its  infliction  uncon- 
sriitutional  and  the  act  itself  void?  All  punishment  is  more 
or  less  cruel^  and  the  kind  of  punishment  to  be  inflicted 
upon  criminals  .to  induce  reformation  and  repress  and  deter 
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the  thief  from  a  repetition  of  his  larcenies  has  generallj 
been  left  to  the  sound  discretion  of  the  law-making  power. 
In  old  communities  where  law  and  order  prevail,  and  some 
security  exists  for  property  in  the  honesty  of  the  people, 
the  mild  remedy  of  imprisonment  for  theft  is  nsuallj 
adopted,  but  in  new  countries,  without  jails,  with  many 
opportunities  for  thieves  to  steal  and  escape  with  thdr  plan- 
der,  and  no  secure  jails  in  which  to  confine  them  when  con- 
victed, a  pressing  necessity  for  the  adoption  of  the  ponish- 
ment  of  whipping  for  the  offense  of  larceny  exists.  At 
some  stage  in  the  existence  of  almost  every  state  and  terri- 
tory, they  have  resorted  to  this  mode  of  punishmait,  and 
in  no  instance  has  its  infliction  been  held  to  be  unconstitii- 
tional.  Until  recently,  it  was  the  common  punishment  \n 
the  army  for  disobedience  of  orders  and  other  trivial  of- 
fenses, and  was  never  held  to  be  unconstitutional. 

In  many  of  the  states  the  practice  of  whipping  criminals 
convicted  of  theft  has  prevailed  for  over  fifty  yeais^  with 
out  any  doubt  as  to  its  constitutionality.  The  state  of 
Texas,  prior  to  the  fifth  of  February,  1840,  punished  the  lar 
ceny  of  a  slave  with  death:  but  that  act  mitigated  the  punish 
ment  to  thirty  lashes  and  imprisonment  not  less  than  out 
year,  nor  exceeding  five:  See  Hart  Dig.,  art  2340.  Tbe 
practice  of  whipping  for  theft  was  planted  here  by  the  Span- 
ish adventurers  who  first  settled  the  valley  of  the  Bio 
Grande.  It  was  found  here  as  a  usual  mode  of  punlshmeoi 
in  1846,  when  General  Eeamy  took  possession  of  Sew 
Mexico,  and  was  adopted  and  practiced  by  him,  and  has 
been  sanctioned  by  the  legislative  assembly  ever  since, 
and  certainly  can  not  be  considered  an  unusual  poniflh- 
ment  The  w<Hrd  cruel,  as  used  in  the  amendatory  article 
of  the  constitution,  was  no  doubt  int^ided  to  prdiibit  a 
resort  to  the  process  of  torture,  resorted  to  so  nuiny  cen- 
turies as  a  means  of  extorting  confessions  from  suspected 
criminals,  under  the  sanction  of  the  civil  law.  It  was  nerer 
designed  to  abridge  or  limit  the  selection  by  the  law-naak- 
ing  power  of  such  kind  of  punishment  as  was  deemed  moat 
effective  in  the  punishment  and  suppression  of  crime.  U 
a  father,  without  the  charge  of  cruelty^  may  adminiater 
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BtripeB  to  bis  viclons  and  disobedient  cbild,  may  not  tb€ 
supreme  power  of  a  territory,  state,  or  nation  administei 
the  same  kind  of  punishment  to  its  yicions  and  lawless 
citizens?  However  averse  the  court  may  be  to  this  mode 
of  punishment,  it  can  not  authorize  the  court  in  disre- 
garding and  annulling  the  law  providing  for  the  punish- 
ment of  this  crime,  and,  until  repealed,  it  is  the  duty  of  the 
court  to  enforce  it. 

It  is  ordered  by  the  court  that  the  judgment  of  the  dis- 
trict court  for  the  second  judicial  district,  in  and  for  Berna- 
lillo oounty,  terntoiy  of  New  Mexico^  in  the  case  of  Neitor 
Gradaj  app^ktnt  v.  The  Territory  of  New  Mexico^  appeUee, 
be  affirmed,  and  the  sheriff  of  Bernalillo  county  is  ordered 
to  execute  the  judgment  rendered  in  this  case^  in  the  court 
below,  on  Friday,  the  twenty-ninth  day  of  January,  1869; 
and  that  the  said  Garcia  be  confined  in  the  county  jail  until 
the  coflts  of  the  prosecution  are  paid  and  the  sentence  fully 
complied  with;  and  that  a  duly  certified  copy  of  this  order 
be  srat  to  the  sheriff  of  Bernalillo  county,  and  the  clerk  of 
the  United  States  district  court  for  the  second  judicial  dis- 
tricty  under  the  seal  of  the  clerk  of  this  court,  which  shall 
be  ample  authority  to  the  sheriff  of  Bernalillo  oounty  for 
the  execution  of  the  judgment  of  the  United  States  district 
court  for  the  second  judicial  district,  herein  now  affirmed 
by  this  court 


JUAN    AEOHIBEQUE     AND    WIFE   v.    PANTALEON 

MIEEA,    ET    AL. 

Obtaining  RavrruTioir  in  Rsplnyin  after  Satibtaction.— Wbere  a  de- 
fendant in  replevin  obtains  a  dismissal  of  the  action  and  an  order  of  res- 
tttution,  and,  after  aocepting  from  the  plaintiffs  a  deed  of  certain  land 
in  fnll  satlsfaotion  for  the  replevied  chattel,  procures  a  writ  of  restitution 
to  be  issued  and  executed,  he  is  liable  as  a  trespasser,  the  property  in  such 
chattel  beinff  transferred  to  the  plaintlflli  by  sach  acceptance  of  satisf ac- 
tion. 

SBnnrr  Szboutino  bucb  Wbit  not  I4IABL&— The  flherlfl  executing  the 
writ  of  restitution  in  such  a  case,  the  writ  being  regular  on  its  face,  and 
no  actual  complicity  on  his  part  in  ihe  wrongful  acts  of  the  defendant 
being  shown,  16  not  liable  in  trespass  therefor. 
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Hmrmsnkfn^  Aqvst  not  liUBLv  vob  Becutino  Tsa  Pbofbhtt.— ne  d» 

f endant*8  agent  receiving  such  chattel  from  the  Bherlff,  and  taldag  It  be- 
yond the  plaintltb  reach.  Is  not  liable  In  trespass  if  not  shewn  to  hsre 
^•D  privy  to  the  facts  rendering  the  eseoutlon  of  the  wilt  wnagM 

Appbal  from  the  diBtrict  court  for  the  county  of  Santa  Fe. 
The  opinion  Btates  the  case. 

Baird  and  Ashursty  for  the  appellantb 

T.  1>.  Wheatony  for  the  appellees. 

By  Court,  Houghton,  J. : 

This  is  an  appeal  from  the  judgment  of  the  district  eonrt 
of  the  county  of  Santa  Pe,  whither  the  cause  had  heen 
brought  by  change  of  venue  from  the  county  of  Santa  Ana, 
originating  as  follows:  There  was  pending  at  the  April 
term,  1865,  of  the  district  court  of  the  county  of  Santa  Ana, 
a;  replevin  suit  between  the  plaintiff  in  the  above^ntitkd 
cause  and  Pantaleon  Miera,  one  of  the  defendants^  f(v  a 
certain  horse.  The  court,  on  motion,  dismissed  the  replerin 
suit  of  plaintiffs  against  Miera,  and  ordered  restitution  of 
the  horse  to  this  defendant.  Whereupon,  as  it  appears  in 
the  evidence  of  record,  an  agreement  was  entered  into  be- 
tween Juan  Archibeque  and  Quadalupe  Loi)ez,  his  wife^  on 
the  one  part,  and  Pantaleon  Miera  on  the  other  part,  to 
the  effect  that  Pantaleon  Miera  should  receive  from  Juan 
Archibeque  and  his  wife  a  deed  for  certain  land8>  in  fall 
satisfaotion  for  the  horse  in  question.  Subsequent  to  this 
agreement,  counsel  for  the  defendant,  Miera,  sued  oat  a 
writ  of  restitution  of  the  horse  to  Miera,  which  was  placed 
in  the  hands  of  Manuel  Biscarra,  sheriff  of  said  county  of 
Santa  Ana,  who  took  possession  of  the  horse,  and  had  him 
delivered  into  the  possession  of  Pedro  Baca,  agent  (A 
Miera,  who,  as  the  testimony  states,  inunediatriy  rode  the 
horse  off,  to  prevent  his  being  a  second  time  replevied  bj 
Juan  Archibeque  and  Guadalupe  Lopez,  his  wife.  Where- 
upon Archibeque  and  wife  brought  an  action  of  trespaw 
against  Pantaleon  Miera,  Manuel  Biscarra,  nheriS  of  the 
county  of  Santa  Ana,  and  Pedro  Baca,  for  the  recovery  of 
the  value  of  said  horse. 
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The  cause  came  on  to  be  heard  at  tbe  Febniar7  term 
1867^  of  the  district  court  for  tbe  county  of  S^nta  Fe.  The 
JQrj  foQnd  for  tbe  plaintiffs,  and  asfieseed  tbeir  damages  a1 
one  hundred  dollars,  for  which  judgment  was  given  by  tb€ 
court.  From  which  judgment  Miera,  Bisoarra,  and  Baca 
appealed  to  this  court. 

It  appears  clearly  from  tbe  evidence  of  record  in  tbie 
case,  tluU  Paataleon  Miera,  tbe  defendant  in  this  cause  in 
the  eourt  below,  did  accept,  as  full  satisfaction  and  con 
aideration  for  a  certain  black  horse — ^the  boree  in  qnestiofn— 
a  deed  of  certain  lands  from  tbe  plaintiffs,  Juan  Arcbibequc 
and  wife.  What  became  of  this  deed  afterwards^  or  what 
disposition  Pantaleon  Miera  made  of  tbe  same  after  its 
aeoq>tance  by  him  as  in  full  satisfaction  for  tbe  bonse^  is  a 
matter  that  does  not  in  any  manner  interpose  in  tbis  ques 
tioa.  The  acceptance  of  the  deed  in  full  satiBfaction  foi' 
the  borae  from  Arcfaibeque  and  bis  wi&  was  a  closed  bar 
gain.  Tbe  bdrse  became  tbe  property  of  Juan  Arcbibequf 
and  wife — ^the  deed  property  of  Pantaleon  Miera. 

It  further  appears  in  tbe  evidence  of  i^eoord,  tbat  after 
this  transaction,  the  acceptance  of  tbe  deed  for  the  horse, 
Pantaleon  Miera  sued  out  from  the  same  court  in  wbicb  tbe 
replevin  suit  for  tbe  same  horse  had  been  pending,  a  writ 
of  restitution,  plaeed  it  in  tbe  bands  of  tbe  sheriff,  Manuel 
Biscarra,  wbo>  as  one  of  tbe  witnesses  testifies,  caused  the 
hozse  to  be  run  off  for  fear  tbat  anotber  writ  of  replevin  would 
issue.  PantalecHi  Miera  necessarily  being  conscious  at  tbis 
same  time,  the  time  of  suing  out  the  writ  of  restitution,  tbat 
he  had  conveyed  all  his  right,  title,  and  interest  in  the  #aid 
horse  in  question  to  Arcbibeque  and  wife,  clearly  renders 
him  a  trespasser,  and  the  verdict  of  the  jury,  as  to  bim, 
must  be  held  as  undoubted  and  substantial  justice. 

As  regards  tbe  two  other  defendants,  Biscarra  and  Baca, 
it  does  not  appear  from  tbe  evidence  of  record,  that  they 
were  privy  to  the  taking  and  carrying  off  of  tbe  horse  in 
question  for  the  purpose  of  aiding  Pantaleon  Miera  in  wrong- 
fully obtaining  possession  of  the  same,  and  notwithstanding 
the  suspicion  tbat  i«  cast  upon  tbe  transaction  by  the  evi- 
dence that  the  writ  of  restitution  was  placed  In  the  hands  of 
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the  sheriff  and  hnrriedly  seirved,  and  the  horse  hurriedly 
taken  off  for  the  pulrpose  of  avoiding  a  writ  of  replevin,  jet 
nothing  appears  in  the  evidence,  or  record,  to  conclnaiTdy 
show  complicity  on  the  part  of  Mannel  Biscarra  or  Pedro 
Baca  with  Pantaleon  Miera,  in  anlawfnlly  or  wrongfnllj 
running  off  the  horse.  On  the  contrary,  it  appears  that 
Bisoarra  had  placed  in  his  hands  a  writ  de  retomo  habmdo 
issued  out  of,  and  by  aathority  of  the  district  court  for  the  r^ 
turn  of  the  said  horse  to  Pantaleon  Miera,  and  that  in  exeont- 
ing  this  writ,  he  was  in  the  lawf nl  performance  of  his  duty 
as  sheriff  of  the  county  of  Santa  Ana,  and,  therefm^  not 
liable  to  the  charge  of  trespass. 

In  view  of  the  facts  contained  in  the  record,  it  is  ordered 
and  decreed  by  this  court,  that  the  judgm^it  of  the  court 
below  as  to  Pantaleon  Miera  be,  and  is  hereby  affirmed;  but 
as  to  Manuel  Biscarra  and  Pedro  Baca,  the  same  is  revoied. 
And  it  is  hereby  ordered  and  decreed  that  execution  issued 
for  the  amount  of  said  judgment  and  costs,  against  the  de* 
fendant,  Pantaleon  Miera,  alone,  and  that  Manuel  Biscarra 
and  Pedro  Baca,  as  to  this  suit,  be  dismissed,  and  go  hence 
without  day. 


TJKITHD    STATES     OP    AMERICA     9.    JOSE    JUAX 

LXJCERO. 

PnsLO  iHDXANi^  RiOHTS  ov,  AB  CmzBN&— The  pueblo  Indians  of  Nev 
Mezloo  were,  ftt  the  dftte  of  the  treaty  of  Gnadftlupe  Hidalgo^  elttaBi  of 
the  Mexican  republic,  and  hy  Tirtue  of  the  provisloDs  of  that  treaty  b^ 
came  citizens  of  the  United  States,  none  of  them  having  elected  to  re- 
tala  the  character  of  Mezicaa  olttaena.  Their  property  ilghta  are  there- 
fore guaranteed  by  the  treaty  eaoaUy  with  those  of  other  Meilcai 
citizens  of  the  territory. 

PUBBLO    INDIAHS    NOT     BUBJaOT    TO    iNTSBOOUBflB     AOT    OV    101—1110  pOeUS 

Indians  of  New  Mexico  are  not  within  the  provisions  of  the  IntereovM 
act  of  1884,  not  being  tribal  Indians,  and  are  not  subject  to  the  ]vk> 
diction  of  the  Indian  department  of  the  United  States  goremnent 

Judicial  Notici  ow  Status  or  Puxblo  iHDXAsa— The  covt  wll  take  J» 
dlcial  notice  of  the  history  and  status  of  the  pueblo  t^aj^wm^  aad  of  thi 
title  by  which  they  hold  their  lands. 

TiTLS  TO  PUBBLO  I1AND&— The  pueblo  of  Coohitl,  and  other  pueblos  of  K«v 
Mexico,  had  an  indefeasible  tiUe  to  their  lands  at  the  d»te  of  the  tRttr 
of  Guadalupe  Hidalgo,  and  that  title  is  guaranteed  by  tka  treaty  sad  M 
been  confirmed  by  congressional  legislation. 
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such  offender  shall  forfeit  and  pay  the  bqid  of  one  thoosand 
dollars.  And  it  shall,  moreover,  be  lawful  for  the  preai- 
dent  of  the  United  States  to  take  sneh  measurert  aad  em 
ploy  such  military  force  as  he  may  judge  necesBary,  (o 
remove  from  the  land  as  aforesaid  any  such  person  aa  afore- 
said." 

It  will  not  be  forgotten  that  the  intereoofse  aet,  which 
contains  this  penal  section,  was  passed  on  Jme  30. 
1834.  The  petition  in  this  case  charges  the  defendant,  Lo- 
cero,  with  having  entered  upon  lands  belonging  to  the  pu- 
eblo tribe  of  Indians,  of  the  pueblo  of  Cochiti,  and  then  sets 
out  the  boundaries  of  the  land  upon  which  Lucero  settled, 
belonging  to  the  said  pueblo  tribe  of  Indians,  of  the  pneblo 
of  Cochiti  aforesaid,  secured  to  them  by  patent  from  tbe 
United  States.  To  this  petition  the  defendaiit,  Lueere,  put 
in  a  general  demurrer,  to  which  the  United  States  filed  her 
joinder  in  demurrer,  and  at  the  July  term  of  the  United 
States  district  court,  for  the  first  judicial  district  of  the 
territory  of  New  Mexico,  the  cause  was  heard  on  demurrer, 
fully  argued  by  counsel,  and  duly  considered  by  the  court, 
and  the  demurrer  was  sustained. 

The  United  States  declined  to  amend  her  petition,  and 
judgment  was  rendered  on  the  demurrer,  that  the  aaid 
plaintiff  be  barred  from  further  having  or  maintaining  her 
aforesaid  action  against  the  said  defendant,  and  that  the 
costs  be  taxed  against  the  United  States.  The  Uaited 
States  now  bring  this  case  into  this  court  by  writ  of  env. 
and  the  only  question  of  error  made  in  this  case  isy  that 
the  demurrer  to  the  petition  was  sustained  by  the  court  be^ 
low,  when  It  should  have  been  overruled.  This  setUemeiit 
of  Lucero  Is  alleged  in  the  petition  to  have  been  made  oo 
the  first  day  of  January,  1866.  Februay  27,  1851,  congress 
passed  an  act,  the  seventh  section  of  which  was  as  foUoin: 

'^Section  7.  And  be  it  further  enacted,  that  all  the  laws 
now  in  force  regulating  trade  and  intercourse  with  the  In- 
dian tribes,  or  such  provisions  of  the  same  as  may  be  ap- 
plicable, shall  be  and  the  same  are  hereby  extended  over 
the  Indian  tribes  of  New  Mexico  and  Utah  f^  Bee  9  Stat 
at  I  arge,  587. 
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A  caref  al  considepation  of  this  act  thus  extending  over 
New  Mexico^  the  acts  and  all  the  acts  regulating  trade  and 
interconrae,  will  satisfy  the  most  incrednlom,  that,  in  the 
opinion  of  oongress;  some  of  these  nets  were,  im  some  of  their 
prorisioDfl,  unsnited  to  be  extended  over  all  classes  of  people 
in  New  M exi<;o  called  Indians.  The  question  now  presents 
itself:  fs  there  a  claas  of  Indians  in  New  liCexioo  who  do  not 
come  within  the  letter  or  spirit  of  said  acts,  and  who  are  not 
opeiated  upon  by  said  acts,  unless  specrially  naated  and  deaig* 
natsd  by  congress  as  being  within  13m  prorisions of  those  acts? 
When  the  interconrae  act  of  June  30, 1634,  was  psflsed,  and 
for  ton  yeecrs  thereafter^  Kew  Mexico  constituted  a  part  of 
the  republic  of  Mexico,  and  within  the  extended  jurisdic- 
tion of  the  United  States  there  existed  no  class  of  Indians 
called  poeblo  or  town  IndisAS.  The  term  pueblo  Indian  in 
a  term  used  to  separate  and  distinguish  .them  from  the  gen- 
oral  doss  of  Indians,  such  as  ^cisted  within  the  United 
States  in  ISM;  no  such  Indians  then  existed  within  the 
limits  of  the  United  States,  and  the  law  then  passed  could 
not  bajTe  been  intended  to  operate  upon  or  effect  a  class  of 
Indaans  differing  widely  from  the  Indians  of  the  United 
States  in  their  habits,  manners,  and  customs.  Who  and 
what  are  the  Indians  for  whom  flaid  laws  were  passed,  and 
upon  whom  they  were  intended  to  operate?  I^ey  were 
wandering  savages,  given  to  murder,  robbery,  and  theft^ 
living  on  the  game  of  the  mountaiae,  the  forest,  and  the 
plains,  unaccustomed  to  the  cultivation  of  the  soil,  and  un 
willing  to  follow  the  pursuits  of  civilised  man.  Providence 
made  this  world  for  the  use  of  the  man  who  had  theenei^and 
industry  to  pull  off  his  coat,  and  roll  up  his  sleeves,  and 
go  to  work  on  the  land,  cut  down  the  trees,  grub  up  the  brush 
and  briers,  and  stay  there  on  it  and  work  it  tor  the  sup- 
port of  himself  and  family,  and  a  kind  and  thougtvtlul  Provi- 
denoe  did  not  charge  man  a  single  cent  for  the  wiiole  world 
made  lor  mankind  and  intended  for  their  benefit.  Did  the 
Indians  ever  purchase  the  land,  or  pay  any  one  a  single  cent 
for  it?  Have  they  any  deed  or  patent  for  it,  or  has  it  been 
devised  to  them  by  any  one  as  their  exclusive  inheritance? 

Land  was  intended  and  designed  by  Providence  for  the 


/^ 


426  Unit£j>  States  v.  Lucsuo.  [Sap.  GL 


Opinion  of  tbe  Couxir-Wfttts,  a  J. 


use  of  mankind,  and  the  game  that  it  produced  waa  int^ded 
for  those  too  lazy  and  indolent  to  cultivate  the  soil,  and  the 
soil  was  intended  for  the  use  and  benefit  of  that  honest  man 
who  had  the  fortitude  and  industry  to  reclaim  it  from  its 
wild,  barren,  and  desolate  condition,  and  make  it  bloom 
with  the  products  of  an  enlightened  civilization.    The  idea 
that  a  handful  of  wild,  half-naked,  thieving,  plunderiBg, 
murdering  savages  should  be  dignified  with  the  soverei^ 
attributes  of  nations,  enter  into  solemn  treaties^  and  elaim 
a  country  five  hundred  miles  wide  by  one  thousand  miles 
long  as  theirs  in  fee  simple,  because  they  hunted  bo&lo 
and  antelope  over  it,  might  do  for  beautiful  reading  in 
Cooper's  novels  or  Longfellow's  Hiawatha,  but  is  uoBoited 
to  the  intelligence  and  justice  of  this  age,  or  the  natural 
rights  of  mankind.    The  government  of  the  United  States, 
while  thus  dignifying  these  savages  with  the  title  of  qmR 
nations,  with  whom  the  United  States  has,  from  time  to 
time,  and  quite  often,  entered  into  stipulationfl  to  purchase 
their  lands,  have  generally  purchased  at  an  av»*age  of  about 
two  cents  an  acre,  and  then  sold  it  out  to  the  people  at  from 
one  dollar  and  a  quarter  to  ten  dollars  and  fifty  cents  per 
acre,  thus  making  a  speculation  off  of  the  Indian  lands  of 
over  fifty  millions  of  dollars,  if  their  title  is  anything  bat 
an  ingenious  and  benevolent  fiction.    This  property  of  over 
fifty  millions  of  dollars,  the  treaties  with  the  Indian  tribes 
and  sales  of  public  lands  to  the  people  will  demonstrate. 
Let  us  now  look  at  the  pueblo  Indians  of  New  Mexico,  and 
see  if  there  is  anything  in  their  past  history  or  present  con- 
dition which  renders  applicable  to  them  a  set  of  laws  de- 
signed and  intended  to  regulate  the  trade  and  intercourse 
of  civilized  man  with  wandering  tribes  of  savages.    Golnm- 
bus,  the  daring  hero  of  the  seas,  discovered  America  in  1492. 
December  11, 1620,  the  pilgrim  fathers  landed  on  a  granite 
bowlder  lying  on  the  shore  of  Plymouth  bay,  in  the  new 
world.    Now,  it  is  worth  while  to  know,  that  in  1530,  ninetr 
years  before   that   event,   Alsar   Nunie   Ck>hega  de  Baca, 
Alonzo  del  Castillo,  Alejandro  Andres  Dorantes,  and  EBt^ 
fana,  a  blackamoor,  passed  from  the  gulf  of  Mexico  tbroagh 
Louisiana  and  Texas  into  New  Mexico;  spent  several  years 
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in  this  valley  of  the  Bio  Grande^  visiting  the  varions  village ! 
of  pueblo  Indians  in  New  Mexico  daring  the  year  153^, 
and  passing  south-w^st  in  May,  1536,  and  near  the  Pacifi : 
ocean,  at  the  village  of  San  Miguel,  in  Sonora,  and  finall ' 
reached  the  City  of  Mexico,  after  seven  years'  wandering  i  i 
the  wilderness.  Our  timid  forefathers,  who  peeped  oul 
into  the  wilderness  from  their  colony  of  Plynoouth,  are  no  I 
to  be  compared  to  the  true  Spanish  adventurers  who  plante  I 
the  cross  of  civilization  two  thousand  miles  distant,  in  th : 
valley  of  the  Rio  Grande,  ninety  years  prior  to  their  arrive  1 
in  the  new  world. 

The  theory,  promulgated  by  some,  and  believed  by  man^ 
that  the  Spanish  adventurers  found  the  pueblo  Indians  ol 
New  Mexico  a  wild,  savage,  and  barbarous  race ;  that  the  f 
conquered  them,  and  reduced  them  to  subjection,  place) 
them  in  villages,  and  taught  them  the  arts  of  civilized  lif ( 
is  a  pure  and  unadulterated  fiction,  and  contradicted  hj 
the  uniform  history  of  the  Spanish  adventurers  for  ovei 
two  hundred  years.  They  found  the  pueblo  Indians,  oi] 
thdr  advent  into  New  Mexico,  a  peaceful,  quiet,  and  ii 
dustrious  people,  residing  in  villages  for  their  protection 
against  the  wild  Indians,  and  living  by  the  cultivation  ol 
the  soil.  Their  villages  are  described,  their  locality  men 
tioned,  their  habits  and  pursuits  delineated,  and  we  learn 
that  the  old  palace,  not  one  hundred  feet  from  where  w<i 
are  now  holding  court,  was  built  upon  the  site  of  one  ol 
their  ancient  towns.  That  the  Spanish  placed  them  undei: 
subjection,  treated  them  with  cruelty,  but  planted  th^i 
Catholic  religion  among  them,  and  an  improved  civiliza 
tion,  is  true;  but  they  found  them  civilized,  peaceful,  anci 
kind,  and  on  that  account  they  became  an  easy  victim  oil 
their  cupidity  and  despotic  rule.  This  condition  of  domi 
neering  on  the  part  of  the  Spaniards,  and  meek  obedience; 
on  the  part  of  the  pueblo  Indians,  continued  until  1670, 
when  the  pueblo  Indians  rebelled  against  their  SpanisL 
masters,  and  expelled  them  all  from  New  Mexico.  It  was 
not  until  1688,  that  the  Spaniards  obtained  sufficient  forct 
to  conquer,  subdue,  and  chastise  them.  At  the  date  ol 
1689,  and  within  a  few  years  subsequent,  was  executed  tc 
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the  variona  pneblOB  of  New  Mexico  their  titles  to  their 
lands.  The  Spaniards  acknowledged  their  title  to  the  land 
on  which  they  were  residing,  and  had  resided  time  where<rf 
the  memory  of  man  mnneth  not  to  the  contrary^  and  a 
written  agreement  was  executed  and  deliyered  to  tiiem; 
and  BO  long  as  the  Spanish  rule  was  continued  in  America, 
these  titles  were  respected.  Upon  the  establishment  of 
the  independesioe  of  Mexico  from  old  Spain,  these  titles 
continued  to  be  respected,  and  the  goremment  of  the 
United  States  in  the  treaty  of  Guadalupe  Hidalgo  pledged 
her  faith  as  a  nation  to  maintain  and  respect  them.  When 
the  republic  of  Mexico  was  compelled  by  the  chances  of 
unsuccessful  war  to  part  with  a  portion  of  her  territory  and 
people,  she  threw  around  them  by  treaty  all  the  safeguards 
to  their  civil,  religious,  and  political  rights  arising  out  of 
honor  among  men  and  faith  among  nations. 

In  the  treaty  of  Guadalupe  Hidalgo,  signed  on  the  sec- 
ond of  February,  1848,  ratified  on  the  twelfth  of  March, 
1848,  exchanged  at  Queretaro  the  thirtieth  of  May,  1848, 
and  {NTOclaimed  on  the  fourth   of  July,   1848,  ample  pro- 
tection is   promised   and  pledged  to  the   people  of  New 
Mexico,  and  expressly  stipulated  in  the  treaty  itself,  and 
particularly  in  the  eighth  and  ninth  articles  of  said  treaty. 
^The  citizens  of  New  Mexico  can  remain  in  New  Mexico 
or  remore  to  Mexico,"  and  whether  ^they  go  or  stay,  it  is 
expressly  stipulated  that  they  have  the  right  of  ^'remoying 
the  property  which  they  possess  in  said  territory,  or  dis- 
posing thereof  and  removing  the  proceeds  wherever  thev 
please  without  their  being  subjected  on  this  account  to 
any  contribution,  tax,  or  charge  whatever."    It  was  further 
provided  in  the  said  treaty,  that  property  of  every  kind 
now  belonging  to  Mexicans  not  established  there,  shall  he 
inviolably  respected.    The   present   owners,   the  heirs  of 
those,  and  all  Mexicans  who  may  acquire  said  property  bj 
contract,  shall  enjoy  with  respect  to  it,  guaranties  equallj 
ample  as  if  the  same  belonged  to  citizens  of  the  United 
States.    In  the  ninth  article  it  is  provided,  that  ^'Mexicans, 
who  in  the  territories  aforesaid,  shall  not  preserve  the  char- 
acter of  citizens  of  the  Mexican  republic,  conformably  with 
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In  considering  this  queetian,  it  is  worth  while  to  notice 
that  after  the  conquest  of  the  dty  of  Mexico  by  Cortez  in 
1521,  the  Spanish  viceroys  in  Mexico  assumed  and  exercised 
all  the  privileges  of  royalty.  He  was  commander-in-chief 
of  the  troops,  and  filled  up  all  vacancies;  judgments  and  de- 
crees bear  his  signature,  and  from  his  decision  there  ways 
no  appeal  or  writ  of  error.  In  everything  but  name  he  was 
d  despotic  sovereign.  Ck>rtez,  with  his  handful  of  Span- 
iards, was  joined  by  one  hundred  and  fifty  thousand  Indian 
allies,  and  the  great  multitude  of  people  found  by  him  in 
the  valley  of  Mexico,  numbering  several  millions,  lived  in 
towns,  cultivated  the  soil,  and  irrigated  the  country  by 
means  of  extensive  ditches  and  canals,  and  were  called  In- 
dians, and  it  will  be  found  that  at  as  late  a  date  as  1851,  the 
population  of  this  republic  of  Mexico  consisted  of  one  million 
of  whites,  four  millions  of  Indians,  and  six  thousand  negroes. 

The  Spanish  rule  in  Mexico  was  partial  and  unjust.  Its 
few  favorites  of  the  Spanish  crown  held  all  the  offices  in 
church  and  state,  made  the  laws,  executed  the  laws,  and 
considered  the  great  body  of  the  Mexican  people,  eqnallv 
honest  and  more  industrious  than  themselves,  a  sort  of  upper 
servants  and  peons  to  the  wants  of  their  whiter  skin  and 
more  refined  civilization.  The  Indians  and  Mexicans  r^ 
belled  against  such  tyranny  and  injustice,  and  under  the 
leadership  of  Iturbide,  struck  for  independence  and  sue 
cessfully  maintained  it.  The  Indians,  as  they  were  callei] 
of  Mexico  on  account  of  their  numbers,  their  courage,  their 
patriotism,  rendered  easy  the  overthrow  of  the  unjust,  arbi 
trary,  and  partial  rule  of  the  viceroys  of  Spain,  and  thev 
established  upon  its  ruins  the  empire  under  Iturbide,  their 
successful  leader.  Tl^e  Spanish  scholar  will  not  fail  to 
remember  that  when  Spanish  law  books  and  Spanish  legisla- 
tors speak  of  Indians,  they  mean  that  civilized  race  of  peo 
pie  who  live  in  towns  and  cultivate  the  soil,  and  are  often 
mentioned  as  naturdles  and  pueblos^  natives  of  the  towns, 
and  as  Indiaa  del  pud}lo8,  Indians  of  the  towns;  and  for  the 
other  distinct  and  separate  class  of  Indians  whose  daily  oc- 
cupation  was  war,  robbery,  and  theft  carried  on  against 
the  pueblo  Indians,  as  well  as  the  Spaniards,  the  tnm 
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equality  of  civil  rights  to  all  the  free  inhabitants  of  the  em- 
pire, whatsoever  may  be  their  origin  in  the  four  quarten  of 
the  earth."  The  act  of  the  ninth  of  April,  1823,  reafflms 
the  three  guarantees  of  the  plan  of  Iguala:  1.  Independence 
of  New  Spain;  2.  The  perpetuity  of  the  Oatholie  religioii; 
and  3.  The  union  of  all  Mexicans,  of  whatever  race.  It 
will  thus  be  seen  that  the  Indian  race  of  Mexico,  and  that 
portion,  and  a  vast  portion,  of  the  inhabitants  to  whom  tSuil 
term  was  properly  applicable,  were  recognized  as  citizaiB  of 
the  republic  of  Mexico,  in  all  her  plans  of  government  and 
acts  of  solemn  obligation  putting  into  practical  operatioii 
that  plan.  Now,  if  there  is  no  law  of  the  republic  of  Mexico 
(and  we  are  unable  to  find  any)  taking  away  the  right  of 
citizenship  with  which  the  Indian  race  was  invested  as  far 
back  as  the  twenty-fourth  of  February,  1821,  the  conclusion 
is  forced  upon  us,  that  they  (the  Indian  race)  were  in  fact 
Meitican  citizens  at  the  date  of  the  treaty  of  Onadalnpe 
Hidalgo,  and  are  entitled  to  the  benefit  of  all  the  articles  in 
said  treaty  designed  to  protect  the  life,  religion,  and  prop- 
erty of  Mexicans  under  the  new  sovereign,  in  whose  hands 
the  destinies  of  war  had  placed  them. 

If  the  republic  of  Mexico  has  never  passed  any  act  taking 
away  from  the  Indians  their  rights  of  citizenship,  it  mntft 
be  evident  that  at  the  date  of  the  treaty  of  Guadalupe  Hi- 
dalgo the  Indian  race,  in  the  Spanish  sense  of  the  term,  were 
as  much  and  fully  citizens  of  the  republic  of  Mexico  as  Eu- 
ropeans or  Africans.  On  the  seventeenth  of  September. 
1822,  the  Mexican  congress  passed  a  preamble  and  act  car- 
rying into  eflPect  these  fundamental  principles  of  the  new 
government,  as  follows:  "The  sovereign  Mexican  constitn- 
tional  congress,  with  a  view  to  give  due  effect  to  the  twelfth 
article  of  the  plan  of  Iguala,  as  being  one  of  those  which 
form  the  social  basis  of  the  edifice  of  our  independence,  has 
determined  to  decree  and  does  decree:  Article  1.  That  in 
any  register,  and  public  and  private  documents,  on  entering 
the  name  of  citizens  of  this  empire,  claasifieation  of  them 
with  regard  to  their  origin  shall  bo  omitted."  Ttis  view  of 
this  question  is  not  original  with  us.  In  the  December 
term  of  the  supreme  court,  1854,  this  point  was  before  the 
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supreme  court  of  the  United  States,  and  by  the  carefully 
considered  opinion  of  the  court,  by  Justice  Nelson,  in  the 
caee  of  The  United  States  v.  EitchiCy  17  How.  525,  this  iden- 
tical question  was  finally  settled,  so  far  as  human  reason 
and  the  able  opinion  of  the  highest  judicial  tribunal  in  the 
land  was  capable  of  settling  anything.    It  was  supposed 
that  the  opinion  in  that  case  l^ad  closed  this  controyersy, 
but  the  inevitable  and  infallible  Indian,  however,  never 
rests  satisfied  with  acts  of  congress  or  decisions  of  its 
courts  when  not  responsive  to  his  plans  of  patronage  and 
plunder,  a  ad  always  invents  some  plausible  excuse  to  disre- 
gard or  evade  them.    Justice  Nelson,  after  reciting  the  plan 
of  Ignala  and  acts  of  congresET  above  cited,  says:    "TBie 
Indian  race  having  participated  largely  in  the  struggles  re- 
sulting in  the  overthrow  of  the  Spanish  power  and  in  the 
erection  of  an  independent  government,  it  was  natural  that, 
in  laying  the  foundations  of  the  government,  the  previous 
political  and  social  distinction  in  favor  of  the  European  or 
Spanish  blood  should   be   abolished   and   the  equality  of 
rights  and  privileges  established.    Hence  the  article  to  this 
effect  in  the  plan  of  Ignala  and  the  decree  of  the  first  con- 
gress declaring  the  equality  of  civil  rights,  whatever  may 
be  their  race  or  country.    These  solemn  declarations  of  the 
political  power  of  the  government  had  the  effect  necessarily 
to  invest  the  Indians  with  the  privileges  of  citizenship  as 
effectually  as  had  the  declaration  of  independence  of  the 
United  States  of  1776,  to  invest  all  those  persons  with  these 
privileges  residing  in  the  country  at  the  time,  and  who 
adhered  to  the  interest  of  the  colonies."    The  learned  judge, 
in  his  able  exposition  of  the  law  on  this  point,  proceeds  to 
say,  that  **the  improvement  of  the  Indians  under  the  in- 
fluence of  the  missionary   establishments  in   New   Spain, 
which  had  been  specially  encouraged  and  protected  by  the 
mother  country,  had  doubtless  qualified  them,  in  a  measure, 
for  the  enjoyment  of  the  benefits  of  the  new  institutions. 
In  some  parts  of  the  country  very  considerable  advance- 
ment had  been  made  in  civilizing  and  christianizing  the  race. 
From  the   degraded   condition,    however,    and   ignorance 
generally,  the  privileges  extended  to  them  in  the  admin- 
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istratioD  of  the  government  must  have  been  limited,  aod 
they  still  doubtless  required  its  fostering  care  and  protec- 
tion. But  as  a  race,  we  think  it  impossible  to  deny  that, 
under  the  constitution  and  laws  of  the  country,  no  distiiic- 
tion  was  made  as  to  the  rights  of  citizenship  and  the  priTi- 
leges  belonging  to  it,  between  this  and  European  or  Spanish 
blood.  Equality  between  them,  as  we  have  seen,  has  been 
repeatedly  affirmed  in  the  most  solemn  acts  of  the  govern- 
ment. Solano,  th^  grantee  in  this  case,  was  a  civiliied 
Indian;  was  a  principal  chief  of  his  race  on  the  frontiers  of 
California;  held  a  captain's  commission  in  the  Mexican 
army,  and  is  spoken  of  by  the  witnesses  as  a  true  and 
meritorious  officer.  Our  conclusion  is  that  he  was  one  of 
the  citizens  of  the  Mexican  government  at  the  time  of  the 
grant  to  him,  and  that,  as  such,  he  was  competent  to  take, 
hold,  and  convey  real  property  the  same  as  any  other  citi- 
zen of  the  republic." 

It  is  true  that  in  the  close  of  the  opinion  the  judge  said: 
''It  is  conceded  that  the  lands  in  question  do  not  belong 
to  the  class  called  pueblo  lands,  in  rpspect  to  which  we  do 
not  intend  to  express  any  opinion,  either  as  to  the  power 
of  the  authorities  to  grant,  or  the  Indians  to  convey."  This 
remark  does  not  lessen  the  value  of  the  opinion  upon  the 
subject  of  citizenship,  nor  destroy  its  applicability  when  the 
stronger  claim  and  better  rights  of  the  pueblo  Indians  shall 
come  under  review,  as  to  their  right  to  citizenship,  or  to 
hold,  purchase,  or  convey  property  as  citizens  and  as  men, 
without  having  to  ask  the  sanction  of  any  department  of  the 
government.  The  pueblo  Indians  of  New  Mexico  thus  be^ 
ing,  at  the  date  of  the  treaty  of  Guadalupe  Hidalgo,  Mex- 
ican citizens,  they  were,  by  the  sixth  article  of  that  treaty, 
made  citizens  of  the  United  States,  inasmuch  as  not  one 
of  them  elected  "to  retain  the  title  and  rights  of  Mexican 
citizens,  but  acquired  under  that  treaty  those  of  citizens 
of  the  United  States."  This  brings  us  to  the  considera- 
tion of  the  second  proposition,  which  is  this:  If  the  pue- 
blo Indians  were  citizens  of  the  republic  of  Mexico  at 
the  date  of  the  treaty  of  Guadalupe  Hidalgo,  and  by  the 
operation  of  that   treaty    became   citizens   of   the  United 
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*Trovidod,  that  this  confirmation  shall  only  be  construed 
as  a  relinquishment  of  all  title  and  claim  of  the  TJaited 
Btates,  to  any  of  said  lands^  and  shall  not  affect  any  adTene 
valid  rights,  should  such  exist:"    See  11  Stat,  at  Large, 
874.    In    1857,    congress    appropriated    three    thousand 
seven  hundred  and  fifty  dollars,  for  the  survey  of  Indian 
pueblos  in  New  Mexico:    See  Id.  184.    In  1854,  congress 
appropriated,  "for  the  expenses  of  making  presents  of  agri- 
cultural implement!}  and  farming  utensils,  to  the  bands  of 
pueblo  Indians  in  the  territory  of  New  Mexico,  ten  thousand 
doHars:"  See  10  Id.  330.    When  appropriations  were  asked 
for  the  Indians  proper^  or  uncivilized  Indians,  a  very  different 
form  of  estimate  and  appropriation  took  place.    Thfe  appro- 
priations ran  thus:    "For  general  incidental  expenses  of  the 
Indian  service  in  the  territory  of  New  Mexico,  and  in  making 
to  the  Indians  in  said  territory,  presents  of  goods,  agricnl 
tural  implements,  and  other  useful  articles,  and  in  assisting 
them  to  locate  in  permanent  abodes  and  sustain  themselTes 
by  the  pursuits  of  civilized  life,  to  be  expended  under  the 
direction  of  the  secretary  of  the  interior,  forty-seven  thou 
sand  five  hundred  dollars:"  See  11  Id.  79. 

It  must  be  manifest  to  all  that  the  appropriationa  asked 
for  and  granted  to  enable  the  Indian  department  "to  locate 
in  permanent  abodes"  the  pueblo  Indians  of  New  Mexico, 
who  had  been  so  located  in  permanent  abodes,  and  support 
ing  themselves  by  the  pursuits  of  civilized  life,  was  nerer 
dreamed  of  by  congress  in  nutking  tiiese  annual  appropriations 
for  a  long  series  of  years.  Let  us  now  see  what  has  been  the 
legislation  of  congress  with  regard  to  agents  for  the  Indians 
of  New  Mexico.  It  will  appear  by  reference  to  9  Stat,  at 
Large,  p.  587,  sec.  5,  that  four  agents  for  Indians  in  Kew 
Mexico  were  authorized  to  be  appointed,  and  when  so  ap- 
pointed to  be  assigned  to  duty  by  the  superintendent  of 
Indian  affairs  for  New  Mexico.  This  act  was  passed  Peh- 
ruary  27,  1851,  and  the  seventh  section  extends  such  of  the 
provisions  of  the  intercourse  act  as  are  applicable  over  New 
Mexico.  An  additional  agent  for  New  Mexico  was  author- 
ized by  act  of  congress  in  1854:  See  10  Id.,  p.  332,  see.  6 
{5].    In  Vol.  11,  Id.  169,  an  additional  agent  for  the  TnJi- 
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aM  in  New  Mexico  was  authorized.    In  vol.  12,  Id.  Ill 
an  additional  agent  was  anthorized  by  congress  for  th 
Indians  in  New  Mexico.    In  vol.  13,  Id.  323,  it  will  be  foun 
that  congress  abolished  the  southern  Apache  agency.    1) 
all  the  legislation  of   congress   upon   the   subject  of  th 
Indians  of  New   Mexico,   the   pueblo   Indians  have  beei 
mentioned  but  four  times :  first,  in  the  act  of  July  22,  1854 
regarding  their  titles  to  be  investigated  and  reported  upon 
they  are  called  "pueblos;"  in  the  act  of  July  31,  regardini 
their  lands  to  be  surveyed,  they  are  called  "Indian  pueblos;' 
in  the  act  of  July  31,  1854,  when  ten  thousand  dollars  ii 
given  them,  they  are  called  "pueblo  Indians  in  the  terri 
tory  of  New  Mexico ;**  in   the   act  of   December  22,  1858 
confirming  the   lands   to   the  pueblo   of  Cochiti,   in  th( 
county  of  Santa  Ana,  the  word  "Indian"  can  not  be  found 
anywhere  in  the  act.    In  the  same  act  it  will  be  seen  thai 
in  confirming  other  village  titles,  congress  does  not  say  the 
pueblo  of  Tecolote,  the  pueblo  of  Chillili,  and  the  pueblo 
of  Belen,  but  the  word  "town"  is  substituted  instead  of 
the  word  "pueblo.''    If  these  pueblos,  twenty-cm^  in  num- 
ber, were  really  included  in  the  provisions  of  the  intercourse 
act,  intended  for  a  diflferent  class  of  Indians,  the  Indian 
department,  during  the  last  twenty  years  that  they  have  been 
under  their  pretended  control,  would  have  had  spread  upon 
our  statutes  at  large  certainly  not  less  than  eighty  treaties 
with  these  twenty-one  qwoH  nations.     How  has  it  been  with 
the  Niavajoe,  a  single  tribe  in  New  Mexico?    November  22, 
1846,   Colonel  Doniphan  made  a  treaty  with  them:    See 
Doniphan's     Expedition,     18«.    May    20,     1848,    Colonel 
Newby  made  a  treaty  with  them:    See  Santa  Pe  Bepnblican, 
June  17,  1848.     September  9,  1849,  Colonel  Washing'ton 
made  a  treaty   with   them:    See  9   Stat,  at   Large,  974, 
975.    And  the  court   now   has    before   it    another  treaty 
with  the  Navajos,  not  yet  in  the  Statutes  at  Large,  dated 
June  1,  1868,  ratified  July  25,  1868,  and  proclaimed  August 
12,  1868,  and  which  last  treaty  the  oflScial  report  of  United 
States  army  officers,  on  file  at  the  military  headquarters  of 
this  district,  show  to  have  been  violated  by  theft  and  rob- 
bery of  the  people  of  New  Mexico,  in  less  than  twenty  days 
after  it  was  signed. 
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Here  we  have  with  a  single  tribe  of  Indiana  in  New 
Mexico  four  solemn  treaties  made  by  the  high  plenipoten- 
tiaries on  the  part  of  the  United  States  of  America  (Eptm- 
bus  unumjf  with  the  high  chiefs  and  oonncil  of  the  great 
Navajo  nation,  all  of  whom,  except  Delgado,  sign  the  solemD 
docoment  with  a  neat  and  beautiful  '^his  X  mark."    What  a 

« 

beautiful  field  for  Indian  agents,  if  the  interconrse  act  is 
applied  to  these  twenty-one  pneblos  located  two  hundred 
and  fifty  miles  up  and  down  the  valley  of  the  Rio  Grande, 
all  separate  and  distinct  nationalities  living  in  our  midst, 
cultivating  the  soil,  raising  a  large  supply  of  wheat,  corn, 
apples,  peaches,  plums,  and  melons  in  the  fields  and  gar 
dens,  and  only  to  think  that  they  have  been  doing  this  for 
the  last  three  hundred  years   without  a  treaty!    It  will 
thus  be  seen  by  a  reference  to  the  acts  of  congress  aboTe 
cited,  that  no  person  has  ever  been  authorized  by  ccHigress 
to  be  appointed  agent  for  the  pueblo  Indians,  nor  has  any 
one  ever  been  commissioned  as  agent  for  them,  and  the 
designation  of  an  agent  for  the  pueblos  by  the  Indian 
department  is  without  any  authority   of   congress  or  the 
decision  of  any  judicial  tribunal  authorized  to  pass  upon 
the  question,  and  the  transfer  of  eight  thousand  of  the  most 
honest,  industrious,  and  law-abiding  citizens  of  New  Mexico 
to  the  provisions  of  a  code  of  laws  made  for  savages,  by  the 
simple  stroke  of  the  pen  of  an  Indian  commissioner,  will 
never  be  assented  to  by  congress  or  the  judicial  tribunals 
of  the  country  so  long  as  solemn  treaties  and  human  laws 
afford  any  protection  to  the  liberty  and  property  of  the  citi- 
zens.   Let  us  now  look  at  the  history  of  territorial  legisla- 
tion with  regard  to  the  pueblo  Indians  of  New  Mexico.  Gen- 
eral Kearny,  after  taking  possession  of  New  Mexico,  dght- 
eenth  of  August,  1846,  established  a  system  of  civil  govern- 
ment in  New  Mexico,  organized  courts,  appointed  judges, 
and  convened  a  legislative  body,  and  in  December,  1847. 
that  legislative  assembly  passed  the  following  act: 

"INDIANS. 

"Section  1.  That  the  inhabitants  within  the  tarritorj  rf 
New  Mexico^  known  by  the  name  of  pueblo  Indians,  and 
living  in  towns  or  villages  built  on  lands  granted  to  sach 
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''all  lawB  passed  by  the  legislative  assembly  and  go?ernor, 
shall  be  submitted  to  tbe  congttess  i»t  the  United  Btat€i^ 
and  if  disapproved,  shall  be  aull  and  of  no  effect" 

As  this  act  of  the  Bixteenth  of  Febrnary,  1864,  paised  kf 
the  legislative  assembly  of  ISew  Mexico,  has  never  beea 
disapproved  by  congress,  it  must  be  regarded  as  in  force 
in  New  Mexico,  and  depiives  the  i^ueblo  Indians  of  (ne  ef 
the  dearest  and  most  valued  rights,  the  right  to  be  teftrd 
by  their  ballots  in  the  selection  of  agents  to  make  laws  for 
their  government. 

Let  us  now  condor  the  stipniations  of  the  eigfatti  aad 
ninth  articles  of  the  treaty  of  Guadalupe  Hidalgo.  That 
article  gives  the  Mexicans  established  in  New  Mesld^  the 
right  to  retain  the  title  and  rights  of  Mexican  citizens,  «r 
acquire  those  of  citizens  of  tke  United  Stat«^  and  the  elec- 
tion was  required  to  be  made  within  one  year  after  the  ex- 
change of  ratifications  of  that  treaty.  Colonel  Washington 
made  proclamation  requiring  th?e  people  to  eleet  bj 
signing  a  declaration  before,  tiie  clerk  of  the  courts  in  tbe 
difFerent  districts,  if  they  .wished  to  retaSn  the  title  aad 
rights  of  Mexican  citizens.  In  that  test,  which  is  a  pshik 
printed  document,  the  name  is  not  found  of  a  single  p  iebk> 
Indian;  and  hence,  by  the  express  terms  of  the  eiglitli 
article  of  the  treaty,  they  became  citizens  of  the  United 
States,  as  they  were  previously  cithsens  of  tike  Moxicai 
republic.  The  ninth  article  provides  '^that  Mexicans  who, 
in  the  territories  aforesaid,  shall  not  preserve  tiie  eharac^er 
of  citizens  of  the  Mexican  republic,  eonfonmably  with  what 
is  stipulated  in  the  preceding  article,  shall  be  incorporated 
into  the  union  of  the  United  States,  and  be  admitted  at  the 
proper  time  (to  he  judged  of  by  tbe  congress  of  the  United 
States)  to  the  enjoyment  of  all  the  rights  of  citizens  of  tbe 
United  States,  according  to  the  principles^ of  the  constitu- 
tion, and  in  the  mean  time  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty  and  property, 
and  secured  in  the  free  exercise  of  their  religion  ^withoat 
restriction."  Whether  the  right  to  vote  shall  be  given  to 
the  African  or  taken  away  from  him;  given  to  the  Mexican 
or  taken  away  from  him;  given  to  the  American  or  taken 
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away  from  him;  given  to  the  x>iieblo  Indian  or  taken  awi 
from  him;  are  questions  not  properly  before  us,  and  are 
be  judged  of  by  the  congress  of  the  United  States.    It 
to  be  presumed  that  congress  has  the  right,  if  congre 
thinks  proper  to  exercise  it,  to  repeal  the  organic  act,  di 
franchise  all  the  citizens,  and  legislate  hereby  directly  f< 
this  territory  without  the  aid  of  the  legislative  assembly;  ai 
whether  political  rights  are  given  or  withheld  by  congres 
is  no  LMsiness  of  ours;  but  it  is  the  right  and  duty  of  tl 
courts  to  see  that  every  citizen  of  the  territory  of  Ne 
Mexico,  in  conformity  with  the  ninth  article  of  the  treal 
of  Guadalupe   Hidalgo,   "shall    be   maintained   and   pr 
tected  in  the  free  enjoyment  of  their  liberty  and  propert. 
and  secured  in  the  free  exercise  of  their  religion  withoi 
restriction." 

This  court,  under  this  section  of  the  treaty  of  Guadalup 
Hidalgo,  does  not  consider  it  proper  to  assent  to  the  witl 
drawal  of  eight  thousand  citizens  of  New  Mexico  from  th 
operation  of  the  laws,  made  to  secure  and  maintain  them  i 
their  liberty  and  property,  and  consign  their  liberty  an> 
property  to  a  system  of  laws  and  trade  made  for  wanderin] 
savages  and  administered  by  the  agents  of  the  Indian  de 
partment.   If  such  a  destiny  is  in  store  for  a  large  number  o 
the  mo»t  law-abiding,  sober,  and  industrious  people  of  Nev 
Mexico,  it  must  be  the  result  of  the  direct  legislation  oi 
congress  or  the  mandate  of  the  supreme  court.    This  court 
feels  itself  incompetent  to  construe  them  into  any  such  con 
dition.    This  court  has  known  the  conduct  and  habits  oi 
these  Indians  for  eighteen  or  twenty  years,  and  we  say,  with 
out  the  fear  of  successful  contradiction,  that  you  may  pick 
out  one  thousand  of  the  best  Americana  in  New  Mexico,  and 
one  thousand  of  the  best  Mexicans  in  New  Mexico,  and 
one  thousand  of  the  worst  pueblo  Indians,  and  there  will 
be  found  less,  vastly  less,  murder,  robbery,  theft,  or  other 
crimes  among  the  thousand  of  the  worst  pueblo  Indians 
than  among  the  thousand  of  the  best  Mexicans  or  Ameri- 
cans in  New  Mexico.    The  associate  justice  now  beside  me, 
Hon.  Joab  Houghton,  has  been  judge  and  lawyer  in  this 
territory  for  over  twenty  years,  and  the  chief  justice  for  over 
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eeventeen  years,  and  during  all  that  time  not  twenty  pueblo 
Indians  have  been  brought  before  the  courts  in  all  New 
Mexico,  accused  of  violation  of  the  criminal  laws  of  this 
territory.  For  the  Indian  department  to  insist,  as  they 
have  done  for  the  last  fifteen  years,  upon  the  reduction  of 
these  citizens  to  a  state  of  vassalage,  under  the  Indian  in 
tercourse  act,  is  passing  strange.  A  law  made  for  wild, 
wandering  savages,  to  be  extended  over  a  people  living  for 
three  centuries  in  fenced  abodes  and  cultivating  the  soil  for 
the  maintenance  of  themselves  and  families,  and  giving  an 
example  of  virtue,  honesty,  and  industry  to  their  more 
civilijsed  neighbors,  in  this  enlightened  age  of  progress  and 
proper  understanding  of  the  civil  rights  of  man,  is  consid- 
ered by  this  court  as  wholly  inapplicable  to  the  pueblo  In 
dians  of  New  Mexico. 

What  is  the  true  character  of  all  the  tribes  of  wild  and 
roaming  Indians  west  of  the  Mississippi,  and  what  has  it 
been  for  over  seventy  years  last  past?  Take  the  expedition 
of  Lewis  and  Olark,  from  the  Mississippi  to  the  Pacific 
ocean  in  1804,  and  the  expedition  of  Lieutenant  Pike  in 
1806,  to  the  Rocky  mountains,  and  then  take  the  vast  mul 
titude  of  reports  resting  in  the  pigeon-holes  of  the  Indian 
department,  upon  the  subject  of  the  thefts,  murders,  and 
robberies  of  the  Indians,  which  have  never  seen  the  light, 
and  never  will,  if  that  department  can  prevent  it,  and  it 
will  be  found  that  not  a  single  tribe,  beyond  the  Mississippi, 
of  wild  Indians  can  be  found  whose  constant  habit  is  not  to 
steal,  rob,  and  murder  the  white  man,  and  to  war  against 
their  own  neighboring  tribes  and  plunder  one  another, 
whenever  a  suitable  occasion  presents  itself.  This  Utopian 
idea,  that  kind  treatment  and  a  few  agents  and  missionaries 
can  civilize  and  christianize  these  wicked  and  wild  savages 
in  a  few  years,  is  a  sad  and  fatal  delusion.  When  yon  can 
tame  a  million  wild  buffalos  by  sending  a  yoke  of  oxen 
among  them;  when  a  single  tame  pony  let  loose  among  a 
herd  of  wild  horses  will  reduce  them  to  subjection;  or 
when  you  can  clear  the  muddy  waters  of  the  great  Mississippi 
by  running  a  spring  branch  into  it,  then,  and  not  till  then, 
will  you  accomplish  these  Utopian  schemes  of  elevation  and 
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been  shown  that  Otibsko  lived  on  his  own  land,  granted  to 
his  father's  father  by  a  foreign  grant  in  1689,  and  confirmed 
to  him  by  the  congress  of  the  United  States;  and  that  Holli- 
day  sold  him  a  quart  of  liquor  at  his  own  house  on  his  own 
farm,  the  opinion  of  Justice  Miller  would  have  been  that 
it  was  no  violation  of  the  United  States  laws,  for  HollidaT 
to  sell  liquor  to  a  citizen  of  the  United  States  on  his  own 
farm  in  a  sovereign  state. 

It  has  already  been  shown  that  the  people  of  Cochiti  are 
a  corporate  body,  and  that  a  full  and  ample  remedy  is  giren 
them  to  protect  and  defend  their  title  to  their  individual 
and  common  lands,  and  that  they  do  not  need  any  assistance 
from  the  penal  statutes  of  the  United  States  to  accompM 
that  purpose.  There  is  a  world  of  influence  produced  upon 
individuals  and  whole  communities  by  the  suggestions  of  a 
single  word  or  sentence.  You  take  the  healthiest  village  in 
the  tvorld,  where  no  person  ever  died  with  disease,  and 
where  a  doctor  had  never  been  for  half  a  century,  and  just 
let  a  neat  shop  be  fitted  up  with  a  bay  window,  and  big 
bottles  with  different-colored  water,  and  then  hang  up  a 
neat  sign  with  Doctor  J.  Snooks,  physician  and  surgeon, 
painted  on  it ;  and  one  third  of  the  people  will  imagine  that 
premonitory  symptoms  of  consumption  are  upon  them,  and 
in  less  than  one  year,  the  doctor  will  be  engaged  by  the 
year  as  family  physician,  and  papa  will  have  to  drop  his 
pen  in  the  midst  of  a  half-finished  opinion  and  run  for  the 
doctor  if  the  baby  sneezes.  Take  the  case  of  a  peaceful 
community,  where  they  have  not  had  a  lawyer  or  a  lawsait 
for  half  a  century,  and  let  a  young  lawyer  put  up  his  law 
books  on  nice  shelves,  hang  ont  his  sign,  O.  Gammoii,  Esq^ 
attorney  and  counselor  at  law,  and  in  less  than  six  months, 
one  half  the  village  will  have  hatched  up  a  lawsait  against 
the  other  half;  and  no  man  will  pass  the  counselor's  law 
office,  without  trying  to  arrange  in  his  mind  a  lawsuit  for 
the  counselor.  So  let  the  Indian  department  have  placed 
under  their  control  the  twenty-<me  pueblos  of  New  Mexico, 
and  get  the  laws  of  trade  and  intercourse,  designed  to  regn* 
late  the  commerce  of  the  country  with  savages,  extended 
over  these  peaceful  and  industrious  citizens,  and  in  less 
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than  Bix  months  thej  will  have  fifty  lawsuits  on  hand  abou 
questions  settled  by  a  former  government  fifty  years  ago.    • 

fTbc  object  and  purpose  of  the  eleventh  section  of  the  ac 
of  June  SO,  1834,  was  to  protect  Indiana  in  the  peaceable 
enjcfyment  of  lands  set  apart  for  their  use  by  treaty  with  th 
Unitod  States;  they  were  considered  as  the  tenants  of  tlw 
government,  and  that  the  government  was  bound  to  protec 
thorn  from  intrusion  and  trespass.  But  does  any  such  rlgh 
or  obligation  exist  where  title  is  not  held  by  treaty  with  th< 
United  States?  By  no  means.  The  court  is  bound  to  take 
notice  of  the  title  of  the  pueblo  of  Cochiti,  for  it  has  beei 
coufirmed  by  congress  in  a  public  act  as  above  shown.  Ai 
thnt  act  has  not  disclosed  what  the  title  is,  we  must  go  t( 
the?  public  document  containing  a  copy  of  that  title,  in  ordei 
to  see  what  it  is  and  whence  it  emanated.  . 

The  following  is  a  true  copy  of  the  original  as  properly 
ti'anskited  from  Spanish  into  English: 

"1689. 

•'In  the  town  of  Our  Lady  of  Guadalupe  del  Paso  de 
Rio  del  Norte,  on  the  twenty-fifth  day  of  the  month  of  Sep 
toii:bei,  in  the  year  one  thousand  six  hundred  and  eighty 
nine: 

••His  Excellency  Don  Domingo  Jerouse  Petrez  de  Oon 
zate,  governor  and  captain-general,  stated  that:  Whereas 
ill  overlooking,  in  the  kingdom  of  New  Mexico,  the  Quereii 
Indians,  and  the  Apostates,  and  the  Theguas,  and  those  ol 
the  Th&oas  nation,  and  after  having  fought  with  ail  the  other 
Indians  of  all  the  pueblos  of  Tia,  called  Bartolome  de  Ojedas, 
who  distinguished  himself  the  most  in  the  battle,  tendering; 
his  aid  everywhere,  and  surrendered,  being  wounded  with  a 
bullet  and  an  arrow;  who,  as  af orestated, -I  ordered  to  de 
clare  under  oath  the  condition  of  the  pueblo  of  Cochiti,  thai 
apostatized  and  took  part  in  the  wai*s  in  the  kingdom  oi 
New  Mexico,  as  they  were  very  rebellious  Indians. 

"Questioned,  if  the  pueblo  will  rebel  again  at  any  future 

time,  as  it  was  customary    with    them,    the   deponent  an 

swered  no;  that  they  were  very  much  intimidated;  that  al 

tliough  they  were  very  arrogant  Indians,  and  it  was  a  very 

rebellion!^  X)ueblo,  but   that   with   what  had  happened  to 
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them  at  Tia,  in  the  year  previous,  he  judged  that  it  was  im- 
pos.sihie  for  them  to  fail  in  yielding  obedience.  Questioned, 
if  he  had  anything  further  to  state  in  regard  to  the  Indians 
concerning  their  rebelling  and.  associating  with  the  apofr 
tates,  and  the  deponent  answered  no;  and  that  it  is  tnie 
that  it  was  a  very  rebellious  pueblo,  but  with  what  had 
happened  to  them  in  the  previous  year,  in  the  pueblo  of 
Tia,  he  judged  that  it  was  impossible  for  them  to  fell  in 
yielding  obedience. 

"Theri*fore,  his  Excellency  Don  Domingo  Jeronse  Petrw 
de  Couzate,  governor  and  captain-general,  designated  the 
boundaries  as  herein  set  forth:  On  the  north  one  lea^e; 
on  the  east  one  league;  on  the  west  one  league,  and  on 
the  south  to  the  point  of  a  high  hill,  near  a  stream  of 
water  running  in  the  direction  of  the  rising  sun,  and  vtdfh 
empties  into  the  Bravo  river. 

'This  we  owe  for  being  rebels,  and  this  his  confession 
having  been  read  and  explained  to  him;  and  the  deponent 
answered  that  what  he  had  stated  was  the  truth  under  the 
oath  which  he  had  taken,  which  he  affirmed  and  ratified 
several  times,  and  such  being  the  case,  he  signed,  with  said 
governor  and  captain-general,  before  me,  the  present  secre- 
tary of  government  and  war,  to  which  I  certify. 

'^(Signed)    Domingo  Jerouse  Petrez  db  Oonzatb. 
^^(Signed)    Babtolomb  db  Ojedas." 

^*  Before  me,  Don  Pbdbo  Lalleon  Gattana." 

To  this  letter  is  appended  the  following  certificate^  to 
wit: 

''Santa  Fb,  New  Mexico,  May  9, 1856. 

"I,  Dtivid  V.  Whiting,  translator,  certify  the  foregoing 
to  be  a  correct  translation  of  the  original  on  file  in  this 
office. 

^'(Signed)  Davtd  V.  Whiting, 

'TTranslator." 

This  is  the  title  confirmed  to  the  pueblo  of  Cochiti  by 
congress  December  22,  1858.  It  will  be  manifest  by  ^rfe^ 
ence  to  this  title  that  it  did  not  arise  out  of  any  treaty  be- 
tween the  United  States  and  this  pueblo,  nor  out  of  any 
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important  in  this  case  to  go  into  the  question  of  the  right  of 
sale  existing  in  the  pueblos  of  their  lands  under  the  Spanish 
government,  under  the  republic  of  Mexico,  and  as  held  bj 
the  decisions  of  the  supreme  court  of  the  United  States  in 
numerous  cases,  for  the  question  before  us  is  not  a  questioo 
of  sale,  but  of  a  penalty  claimed  for  settlement  on  Indian 
lands. 

As  far  back  as  1571,  in  the  reign  of  Philip  II.  of  Sptin, 
the  Indians  were  allowed  to  sell  their  real  estate  and  pff 
sonal  property  in  the  presence  of  the  judge;  the  former  on 
thirty  and  the  latter  on  nine  days^  notice:  See  Ordenanias 
de  Tierras  y  Agnas,  110.  In  1G42,  under  Phillip  IV.  of 
Sxmin,  a  total  prohibition  existed,  and  the  Indians  conld 
not  sell:  See  Id.  105.  In  1781,  the  Indiana  were  pnAibited 
from  selling  lands  without  first  obtaining  the  sanction  of 
the  supreme  government:  Id.  106.  Over  half  a  century  ago, 
this  identical  pueblo  of  Cochiti  sold  Pefia  Blanca,  the  pres 
ent  county  seat  of  Santa  Ana  county,  and  the  supreme  court 
of  Guadalajara,  twenty-fourth  of  October,  1816,  annulled  the 
sale  of  the  Cochiti  Indians  to  that  place:  See  Id.  109,  110. 
It  is  proper  for  the  court  to  say  that  the  question  of  the 
validity  of  this  sale  by  the  Ctochiti  Indians  of  the  locality 
where  the  town  of  Pefia  Blanca  now  is,  and  has  been  for 
over  fifty  years,  was  presented  to  the  supreme  goTem 
ment  of  Mexico  after  the  separation  from  old  Spain,  and 
was  by  it  confirmed.  This  confirmation  will  be  found  in 
the  first  volume  of  the  Decrees  of  the  Republic  of  Mexico, 
but  as  this  supreme  court  has  never  been  able  to  find  bnt 
few  Spanish  works  in  the  territorial  library,  and  most  of 
them  were  taken  away  during  the  occupancy  of  Santa  Fe  by 
the  Texas  forces,  the  court  is  unable  to  cite  the  page  of  tbt- 
volume  where  the  confirmation  will  be  found;  but  theconrt 
is  bound  to  notice  that  Peila  Blanca  has  existed  as  a  town 
for  the  last  fifty  years,  and  that  the  settlement  is  within  thf 
limits  of  the  grant  to  the  pueblo  of  Cochiti.  We  are  aJw 
bound  to  notice  that  the  proviso  in  the  act  of  congress, 
passed  twenty-second  of  December,  1858,  reserved  to  the 
town  of  Pefia  Blanca  whatever  rights  they  had  there.  This 
question  was  settled  by  the  republic  of  Mexico  nearly  half 
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ferred  was  to  the  "pueblo  of  Cochiti,"  without  alluding  in 
thu  moBt  distant  manner  to  their  being  "a  tribe  of  iDdians." 
We  are  also  of  opinion  that  it  was  the  intention  and  objetf 
of  this  statute  to  protect  lands  consecrated  to  the  use  of  In- 
dian tribes  by  treaty  with  the  United  States,  from  an  un 
lawful  settiement  or  wrongful  settlement,  and  in  the  petitkiD 
claiming  the  penalty  of  one  thousand  dollars,  it  ought  to  be 
staled  that  the  "settlement"  which  subjected  the  offender 
to  so  heavy  a  penalty  was  either  unlawful  or  wrongful. 
The  chief  justice  who  decided  this  case  in  the  court  below. 
has  passed  from  this  life  to  the  life  to  come,  and  as  a  soil 
able  tribute  of  respect  to  an  honest,  good  friend  ajid  trop 
patriot,  we  append  his  opinion  in  the  court  below,  in  a  caw 
identical  with  this,  as  a  part  of  our  opinion  in  this  court. 
which  is  as  follows: 

"In  the  United  States  district  court,  of  the  first  judicial 
district  of  the  territory  of  New  Mexico, 
"The  United  States^ 

V.    •  V  Debt  on  Statute. 

Beniono  Ortiz.      J 

"Opinion.  This  action  is  brought  as  allied,  to  recoTer 
the  statutory  penalty,  for  settlement  upon  lands  belonging 
to  an  Indian  tribe,  in  violation  of  the  provisions  of  sectioa 
11  of  the  act  of  congress  of  June  30,  1834,  entitled  'An  ad 
to  regulate  trade  and  intercourse  with  the  Indian  tribes  and 
to  preserve  peace  on  the  frontiers,'  and  commonly  calKil 
the  'intercourse  act,'  which  section  is  as  follows: 

"  'Section  11.  And  be  it  further  enacted,  that  if  any  per 
son  shall  make  a  settlement  on  any  lands,  belonging, 
secured,  or  granted  by  treaty  with  the  United  States  to  an; 
Indian  tribe,  or  shall  survey,  or  shall  attempt  to  snrvev. 
such  lands,  or  designate  any  of  the  boundaries  by  marking 
trees  or  otherwise,  such  offender  shall  forfeit  and  lay  tlif 
sum  of  one  thousand  dollars.' 

"The  petition  filed  herein  alleges  that  the  defendant,  at 
the  time  named  therein,  'did  make  a  settlement  on,  anJ 
now  occupies  and  is  settled  on  lands  of  the  pueblo  tribe  of 
Indians,  of  the  pueblo  of  Cochiti,  said  lands,  then  and 
there,  and  at  the  time  of  bringing  this  suit,  belonging  to  Ihe 
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'that  all  the  inhabitants  of  new  Spain,  without  distinctiori 
whether  Europeans,  Africans,  or  Indians,  are  citizens  a 
this  monarchy,  with  a  right  to  be  employed  in  any  post 
according  to  their  merit  and  virtues,'  and  that  *the  persoi^ 
and  property  of  every  citizen  will  be  respected  by  th< 
government.'   The  treaty  of  Cordova,  twenty-fourth  August 
1821,  and  the  declaration  of  independence  of  twenty-eightl 
September,    1821,    reaffirmed    these    principles,    as    subsei 
quently  did  the  first  Mexican  congress,  by  two  decrees,  one 
adopted  twenty-fourth  of  February,  1822,  the  other  nintl^ 
of  April,  1823.    The  firSt,  *the  sovereign  congress  declares 
the  equality  of  civil  rights  to  all  the  free  inhabitants  of  the 
empire,  whatever  may  be  their  origin  in  the  four  quarters 
of  the  earth;'  the  other  reaffirms  the  three  guarantees  of 
the  plan*of  Iguala:  1.  Independence;   2.  The  Catholic  re- 
ligion; and  3.  Union   of  all    Mexicans,   of  whatevei*  race. 
By  an  act   of  September   17,  1822,  to   give   elYeet  to  the 
plan  of  Iguala,  it  was  provided  that  'in  the  re^stration  of 
citizens,  classification  of  them  with  regard  to  their  origin 
shall  be  omitted,'  and  that  there  shall  be  no  distinction  ol 
class  on  the  parochial  books.    Upon  the  subject  of  citizen 
ship  of  Mexico  of  the  Indian  races,  in  the  caae  in  the  su 
preme  court  of  The  United  States  v.  Ritchie^  Justice  Nelson, 
who  delivered  the  opinion  of  the  court,  says:  'These  sol 
emn  declarations  of  the  political  power  of  the  government 
had  the  effect  necessarily  to  invest  the  Indian  with  the  privi 

« 

leges  of  citizenship  as  effectually  as  had  the  declaration  oi 
independence  of  the  United  States  of  1776,  to  invest  al! 
those  persons  with  these  privileges  residing  in  the  country 
at  the  time,  and  who  adhered  to  the  interests  of  the  colo 
nies,'  and  refers  to  3  Pet.  99, 121. 

*That  the  pueblo  Indians  were  declared  at  that  tim< 
^Mexicans'  and  citizens;  that  they  were  recognized  as  such 
no  one  familiar  with  the  history  of  the  Mexican  govern 
ment  can  question.  That  they  are  still  recognized  as  citi 
zens  of  the  republic  of  Mexico  is  evidenced  by  the  fact  tha 
the  present  president  of  that  republic  is  a  full-bloo( 
pueblo  Indian.  Did  they  retain  the  character  and  descrij 
tion  of  'Mexicans'  or  citizens,  at  the  time  of  the  acquis 
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tion  of  Kew  Mexico?  It  is  true  that  sabsequently  qnalifl- 
cntioDB  were  annexed  to  the  exercise  of  the  right  of  suffrage; 
the  freedom  of  mauy  of  the  citizens  of  the  republic  of 
Mexico  was  abridged  and  narrowed;  but  I  can  not  find  tkt 
by  any  legislation  oe  judicial  decisions  the  character  of 
'Mexicans'  or  citizens  was  talien  away  from  the  pBebb 
Indians  as  a  class  of  people. 

"The  robbery  of  our  territorial  library  during  the  late  re- 
bellion, of  its  Spanish  and  Mexican  authorities,  renders  it 
difficult  to  obtain  definite  information  upon  the  subject; 
but  this  we  know,  that  as  late  as  the  year  1851,  the  pueblo 
Indians  of  this  territory,  without  question  or  interraptiou, 
not  only  voted,  but  held  both  civil  and  military  offices.  In 
many  localities,  they,  by  their  numerical  strength,  controlli-J 
the  political  destinies  of  the  same.  This  period  (i8i>l)  was 
more  than  two  years  after  the  treaty  of  peace  between  tie 
United  States  and  Mexico,  and  the  erection  of  a  goTern- 
ment  under  the  United  States  over  the  people  of  the  terri 
tory.  In  the  absence  of  law  or  decision  on  the  subject,  arr 
we  not  at  liberty  to  conclude  from  these  facts  that  the  law^. 
the  decision  of  the  courts,  and  the  acquiescence  of  \hv 
people,  all  recognized  the  pueblo  Indians  as  citizens,  as 
'Mexicans'?     We  do  so  conclude. 

"Now,  if  the  pueblo  Indians  were  'Mexicans,'  or  citizent 
of  the  republic  of  Mexico,  what  effect  has  the  treaty  of 
Ouadalui>e  Hidalgo  upon  their  present  status?  The  federal 
constitution  declares:  'Alt  treaties  made  or  which  shall  Ik 
made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land.'  As  such,  the  executive,  the  Ui 
islative,  and  the  judicial  branches  of  the  government  are  at! 
alike  bound  by  all  treaties  so  made.  The  treaty  of  GaaJa 
lape  Hidalgo,  made  the  second  of  February,  184S,  declar?;. 
that  Mexicans,  'who  shall  prefer  to  remain  in  the  said  l« 
ritories  (including  New  Mexico),  may  either  retaiD  the  titK- 
and  rights  of  Mexican  citizens  or  acquire  those  of  citizens 
of  the  United  States;  but  they  shall  be  under  the  obligati<^n 
to  make  their  election  within  one  year  from  the  date  of  l!n^ 
exch.inge  of  ratifications  of  this  treaty;  and  those  who  shall 
rcuiain  in  the  said  territories,  after  the  expiration  of  tbat 
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New  Mexico  on  the  trip.    The  bill   of   lading,  signed 
plaintiff's  wagon-master,  specified  the  articles  of  the  { 
fendants,  and  that  they  were  to  be  transported  and  del 
ered  in  good  condition  (unavoidable  accidents  excepted)' 
defendants  at  Santa  Fe. 

On  the  journey,  the  plaintiff's  train  traveled  in  compaj 
with  two  other  trains.  Shortly  after  passing  Fort  Dodj 
on  the  Arkansas  river,  the  trains  were  stopped  by  a  lid 
tenant  and  fourteen  or  fifteen  soldiers  of  the  United  Stati 
army,  who  demanded  all  the  liquor  in  the  trains.  This  i 
mand  was  refused,  when  the  liquor,  including  the  six  ba 
rels  bc^longing  to  the  defendants,  was  taken  by  the  soldiei 
and  spilled  on  the  ground.  The  force  used  was  such  thi 
it  could  not  be  resisted  by  the  plaintiff's  wagon-master. 

The  reason  given  by  one  of  the  plaintiff's  witnesses  tt 

the  destruction  of  the  liquor  was,  that  the  wagon-master  ( 

a  train  traveling  in  company  with  the  plaintiff's  train,  ha 

on  the  day  previous,  sold  liquor  to  the  soldiers  and  son 

Indians  at  Fort  Dodge.    No  liquor  was  sold  from  plair 

iff's  train.    The  goods,   except   the   six   barrels  of  liquc 

were  delivered  to  the  defendants  in  good  order.    The  liqu 

destroyed  was  worth  two  thousand  one  hundred  dollars. 

The  court,  among  other  instructions,  gave  the  followii 

to  the  jury:    "That   officers   and   soldiers    of  the  Unit< 

States  army,  who,  without  excuse  or  legal  right,  unlawful 

take  by  force  the  property  of  citizens,  and  destroy  it,  a 

the  king's  enemies  in  every  sense  of  the  term;  and  if  th 

believe  from  the  evidence  that  said  officers  and  soldie 

unlawfully  and  wrongfully  took  this  whisky  and  destroy 

it,  then  in  the  opinion  of  the  court  it  would  be  such  an  i 

avoidable  accident  as  would  excuse  the  freighter  from  1 

bility  to  pay  for  the  goods  so  taken  from  the  train  a 

destroyed  by  said  troops."    To  which  instructions  of  1 

court  the  defendants  excepted. 

T^e  first  question  involved  in  the  determination  of  t 
case  arises  upon  the  demurrer  to  the  plaintiff's  petiti 
On  the  argument,  the  petition  was  alleged  to  be  defecti 
because  it  does  not  set  forth  the  termini  of  the  route,  or 
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the  plaintiff  took  no  exceptions)  treat  the  case  through 
as  a  suit  by  a  common  carrier  for  his  services,  and  app 
to  consider  the  plaintiff  subject  to  the  duties,  responsitj 
ties,  and  liabilities  of  a  common  carrier,  but  relieved  th^ 
from  by  the  nature  of  the  force  employed  in  the  destruct 
of  the  liquor. 

The  plaintiff  having  sent  his  train  to  Junction  City  wi 
out  any  special  agreement,  for  freight,  to  transport  for 
ward  the  goods  of  such  as  might  employ  him,  and  havi 
undertaken  to  carry  goods  for  the  defendants  and  othe 
thereby  assumed  the  duties,  obligations,  and  liabilities 
a  common  carrier,  in  respect  to  the  goods  cairied  by  hi: 
Redfleld  on  Carriers,  p.  16,  sees.  20,  27,  28,  37.    Was  t 
plaintiff  relieved  from  these  obligations  and  liabilities 
agreement  of  the  parties?-  To  establish  such  release  t 
plaintiff  relies  upon  the  exception  of  unavoidable  accidei 
contained  in  the  bill  of  lading.    This  is  the  common  a 
usual  form  of  exception  in  bills  of  lading  signed  by  comm 
carriers,  and  has  never,  so  far  as  I  can  ascertain,  been  h< 
to  limit  or  restrict  the  responsibilities  or  liabilities  whi 
the  law  imposes  upon  common  carriers. 

The  exception  in  the  bill  of  lading  does  not,  in  my  op 
ion,  relieve  the  plaintiff  from  his  liability  for  the  loss 
destruction  of  the  liquor.  Does  the  law  of  New  Mex 
concerning  freighters,  approved  February  1,  1866  (Laws  i 
New  Mexico,  1865-6,  226),  modify,  restrict,  or  alter  i 
liability  of  the  plaintiff  in  this  suit? 

This  law  is  diflBcult  of  comprehension  and  almost  in  ; 
pable  of  construction.  The  object  of  the  law  appears  to  hj 
been  to  relieve  freighters  of  the  common  law  liabilities 
taching  to  common  carriers,  or  rather  to  enable  them  I 
relieve  themselves  of  such  liabilities  by  special  agreem^  i 
written  or  verbal.    The  best  consideration  I  have  been  a 
to  give  this  law  leads  me  to  the  conclusion  that  it  does     i 
affect  the  liabilities  of  carriers  in  cases  where  no  agreem  i 
is  made  in  accordance  with  the  provisions  of  the  law. 
such  agreement  was  made  between  the  parties  in  this  c; 
and  the  law  is  therefore  not  applicable  to  them  in  this  s   i 
It  remains  to  consider  whether  the  nature  of  the  f<   i 
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Appbal  from  the  district  court  for  Santa  Fe  county.  B 
facts,  so  far  as  material  to  the  points  decided,  appear  fro 
the  opinions. 

Benedict  and  ElkinSj  for  the  appellant& 

T,  B.  Catron,  for  the  appellee. 

I 

By  Court,  Johnson,  J. ; 

This  is  an  action  of  ejectment  tried  at  February  tern 
1869,  of  the  district  court  for  Santa  Fe  county,  in  whici 
judgment  was  entered  in  favor  of  defendant  in  error  fo 
possession  of  the  property  in  his  petition  described,  an< 
forty  dollars  damages,  etc.,  and  brought  to  this  court  oi 
appeal  by  Meyer  Kayser,  real  defendant  in  the  court  beloT* 

I  deem  it  sufficient  in  this  case  to  consider:  1.  Whethe 
the  admission  in  evidence  by  the  court  below  of  the  execi^ 
tion  in  Sptegelberg  v.  IverSj  and  to  which  admission  plainl 
iffs  in  error  excepted,  is  reviewable  by  this  court;  and,  ^ 
Whether  the  instructions  by  the  court  below  properly  sul 
mitted  to  the  jury  the  matter  in  dispute.  Revised  Statutef 
c.  27,  sees.  21  and  22,  apply  to  all  actions  at  law  triable  i 
the  district  courts.  The  first  of  these  sections  requires  th 
party  wishing  to  use  on  the  trial  instruments  of  writing,  t 
file  the  originals  or  copies  of  the  same;  and  the  latter  (se* 
22)  says:  "If  any  papers  shall  be  referred  to,  and  th 
originals  or  copies  not  filed  as  above  required,  they  sha 
not  be  used  in  the  trial,  unless  the  party  offering  thei 
shall  give  some  satisfactory  reason  why  the  same  were  nc 
filed." 

The  legislature  certainly  did  not  intend  that  either  of  th 
parties  should  judge  of  the  satisfactoriness  of  the  reaso 
why  such  paper  was  not  filed,  as  that  would  render  suit 
interminable,  but  left  the  matter  to  the  discretion  of  tl 
couTt  tryipg  the  cause;  and  matters  of  pure  discretion  ai 
not  reviewable  on  appeal. 

In  my  opinion  the  question  to  be  determined  by  the  jui 
was  not  fully  presented  by  the  instructions  of  the  com 
Ignoring  the  evidence  of  Felipe  Delgado  as  to  the  paymei 
of  money,  in  his  presence,  by  John  Robertson  to  Ivors  f 
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the  property  in  question,  they  direct  the  attentioD  o(  the 
jary  to  the  fact  that  a  sabacribiDg  witnesB  to  the  deed  of 
Ivers  to  Robertson  did  not  see  Robertson,  at  the  time  of 
Bigning  the  deed,  pay  any  money  to  Ivera,  and  connectiDg 
this  fact  or  "circnmBtance,"  with  the  asfinmption  of  tlie 
court  that,  long  after  the  execution  of  said  deed  by  Itch  to 
Robertson,  Irers  still  continued  to  occupy,  nse,  and  manage 
the  property  as  his  own.  These  facts,  if  Batisfactorilj 
proTed,  are  strong  evidence  that  the  sale  to  Robertson  br 
Itctb  was  fraudulent. 

Then,  again,  the  ioRtractions  presented  this  asamption 
to  the  jury:  "Had  the  transaction  been  an  honest  and  fair 
transaction,  Robertson  could  hare  proved  if  the  transaction 
was  an  honest  one,  by  some  person,  tbat  in  fact  the  monci 
was  paid  by  him  to  Ivers,  and  that  he  was  in  fact  in  poESe? 
sion  of  the  property  claimed  as  his,  but  no  such  proof  is 
produced,"  which  is  an  encroachment  upon  the  province 
of  the  jury  to  judge  the  fact;  and  the  tendency  of  sDcb  in 
structions,  as  a  whole,  waa  suggestive  of  the  verdict  ei- 
pected  to  be  found  by  the  jury. 

The  judgment  of  the  court  below  is  reversed,  At  appelleeV 
cost,  and  new  trial  granted. 

Faxxn,  0.  J.,  conourriDg: 

The  admission  of  the  executiOTi  against  Ivers  was  a  qnes 
tion  addressed  to  and  within  the  discretion  of  the  distriit 
court,  and  this  court  can  not  review  the  exercise  of  suib 
discretion.  The  grounds  of  the  objection  to  the  introdut- 
tion  of  the  sheriff's  deed  in  evidence,  do  not  appear  on  llie 
record.  The  objection  can  not  therefore  be  considered  by 
this  court;  for  aught  that  appears,  if  the  groands  of  the  ob 
jection  have  been  stated,  it  might  have  been  obviated  on  the 
trial.  The  defendants  were  not  entitled  to  a  new  trial,  on 
the  ground  of  surprise  to  the  defendants.  They  should  have 
asked  for  a  continuance  of  the  cause  as  a  condition  of  sui-b 
admissioD.  Having  failed  to  apply  for  a  continoancf^  when 
the  execution  was  offered  in  evidence  and  admitted  by  the 
court,  it  was  too  late  to  allege  surprise  as  a  ground  for  a 
new  trial.     The  question  whether  either  or  both  the  deeds. 


Jan.  1870.]  Vasquez  v.  Spiegelbero.  4C7 


Opinion  of  Palen,  O.  J.,  concurring. 


under  which  the  defendants  claim  title  to  the  premises, 
were  franduleot,  was  a  proper  one  for  the  consideration  and 
determination  of  the  jury,  and  if  fairly  submitted  to  the 
jary  by  the  district  court  should  not  disturb  their  verdict. 
It  remains  to  consider,  whether  the  instructions  of  the 
court  fairly  submitted  the  question  of  fraud  to  the  jury, 
or  -whether  they  were  in  any  respect  calculated  to  confuse 
or  mislead  the  jury.    A  comparison  of  the  instructions  of 
the  court  with  the  evidence  in  the  cause  shows  that  the  jury 
may  have  been  misled  by  the  instructions,  on  several  points, 
but  it  is  unnecessary  to  consider  more  than,  one  which 
could  hardly  have  failed  to  mislead  the  jury.    The  instruc- 
tions (folio  52  of  record)   state  that  had   the^  transaction 
(between  Robinson  and  Ivers)  been  an  honest  and  fair  one, 
Robinson   could  have   proved   if  the  transaction  waa  an 
honest  one,  by  some  person;  that  in  fact  the  money  was  paid 
by  him  to  Ivers,  and  that  he  was,  in  fact,  in  possession  of 
the  propeHy,  and  claimed  it  as  his;  but  no  such  proof  is 
produced.    This  instruction  appears  to  assume  that  the  trans- 
action was  fraudulent  because  no  consideration  mioney  was 
paid. 

It  is  true  that  Knapp,  one  of  the  subscribing  witnesses 
to  the  deed,  testified  that  he  saw  no  money  or  note  paid  to 
Ivers  (folio  47);  but  the  instructions   entirely  ignore  the 
tf?stimony  of  Felipe  Delgado  (folios  48,  49),  who  swore  that 
some  eight  years  ago,  he  thinks  in  1861  or  1862,  Robinson 
had  some  money  on  deposit  at  his  (DeJgado's)  store;  that 
about  that  time,  on  a  certain  day,  Robinson  came  to  his 
store  with  Ivers,  and  asked  for  the  money  he  had  on  de- 
posit there,  stating   that   he   had   bought   property  from 
Ivers,  mentioning  the  property  in  question;  that  he  drew 
the  money  which  he  had  on  deposit,  which  was  over  three 
hundred  dollars  (|300),  and  with  other  money  which  he 
^^d,  paid  the  same  to  Ivers  in  his  (Delgado's)  presence. 

^t^is  evidence  must  have  been  overlooked  or  forgotten  by 
*M.^  district  judge   when   he    instructed   the  jury  that  no 
^^oof  ^*^^  produced  that  money  was  paid  by  Robinson  to 
I^^fg  on  account  of  the  purchase  of  the  premises  in  ques- 
ts t^^^^  as  there  was  sufficient  proof,  if  credited  by  the  jury. 


468  Matieb  OS  Stbacbah.  [Sop,  CL 

Opinion  ot  tha  Oourt— JohoBon,  J. 

to  warrant  them  in  finding  that  a  part,  at  least,  if  not  tiie 
whole  of  the  consideration  or  parchaBe  money  of  the  pron- 
isee  in  question,  waa  paid  by  Robinson  to  Ivers. 

This  plain  and  palpable  error  in  the  instructions  giim 
by  the  district  judge  to  the  jury,  constrainH  this  coDit  to 
reverse  the  judgment  of  the  court  below,  and  grant  a  net 
trial. 


In  the  Maptek  of  WILLIAM  T.  STEACHAK,  Bahodpt. 

OlBoalaaa  uw  BmKaiTFT— Absionxi'b  Nbolbot  hot  QsonHD  torn  WnEvut 
iBo.— Tbe  neglect  ot  o,n  asslgaee  In  Liankruptcy  to  publlsli  DoUeeotUi 
■ppolnlment  aa  reniilreil  by  seotlon  M  o(  the  bankrupt  act.  li  no  iitniiJ 
tor  wllbholdlng  Cha  dlichu-ga  OC  the  baoknipl,  the  tsigae*  mt  DtiK 
tmdor  bla  coQiroL 

Petition  for  a  discharge  in  bankruptcy.  The  facts  appear 
eullici<?utly  from  the  opinion. 

Tompkitu,  for  the  petitioner. 

SUgeH,  atrUra. 

By  Oourt^  Johnson,  J.,  Palen,  0.  J,,  concurring: 

Franz  and  Charles  Uunning  are  the  only  creditiHB  wbo 
appear  and  oppose  discharge  of  petitioner,  specifyii^  tbai 
their  opposition  is  on  account  of:  1.  That  notice  of  ^ 
pointment  of  assignee  was  not  published;  2.  That  the  peti- 
tioner fraudulently  and  willfully  preferred  one  of  his  credit- 
ors. 

nie  first  specification  does  not  show  any  ralid  cause  i« 
withholding  petitioner's  discharge.  Section  14  of  the 
bankrupt  act,  requires  the  assignee  to  publish  notice  ot 
his  appointment,  but  the  act  does  not  make  such  publica- 
tion  one  of  the  conditions  on  which  the  discharge  shall  be 
granted.  The  act  requires  certain  things  to  be  done  by  tlie 
bankrupt;  petitioning  to  be  declared  a  bankrupt,  makiag* 
schedule  of  what  he  owes  and  what  is  owing  to  him,  and  of 
all  his  personal  and  real  estate;  and  thereupon  his  control 
of  his  assets  ceases  and  becomes  vested  by  law  in  the  r^s- 
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AAEON  ZECKENDOBF  iKD  LOUIS  ZEOKBNDOBP  > 
JOHN  S.  HTJTCHISOlf. 

Sum  of  UiniKa  Claih  beivbb  PiBracriNQ  Titlb.— in  caaa  or  ■  nla  oli 
mtnlcK  olklm  wltbla  twelre  moallu  atter  lla  looaUon  mnd  beTOM  fctttn' 
Ing  llUe  ibereM  b;  ilDklnc  k  ibof l  Uiec«iii,  >■  required  bj  ■aoilon  4  d1  ^ 
BevlsGd  Statutes,  Uie  purchaser  kcg.ulrei  Ool;  ■  oonllnBenb  ligbt,  udtdi 
clulm  c&D  only  be  made  viiUd  bT  oomplyinK  with  the  reQDlremeoM  at  mH 
lecclon  wlclilti  a  jear  trom  ihe  oilsliial  tooatkiiL 

CoitruAnoi  -WISH  RwjniBMunT  n>  Complbtb  O1.11K  bot  PBrnnan?^  k 
bill  Qled  bf  a  purcbuser  ol  a  DilnlLg  claim  Biore  UiaD  a  jeai  iSlm  ikt 
locatloa  to  letLruIn  other  persons  rrom  taking  mineral  theretram,  mm- 
pllanoe  with  the  atew  required  to  perfect  title  to  aaoh  claim  mat  be 
alleged,  and  «lll  not  be  premaned,  belnc  In  i^  natnra  oI  eavWlci* 
preoedauL 

BlKKIKQ    SBJUT    OB    OflB    OF    SBTBBAIi   HIBIBO    CI.UMB,    BOT    BDTTUaMI- 

Where  a  number  ol  pereaoa  looate  one  thousand  flre  hundred  teet  ol 
mineral  land  la  a  body,  but  not  na  a  company,  bat  dlvMe  the  mna  liui 
Tarioua  olainw  wblch  they  hold  In  MTerBlty.  the  alnkliis  Ol  a  ib(la  Ailt 
on  one  of  those  olalms  la  doI  autllclenl  to  perfect  Utle  to  the  irhola. 

Fhobatb  Jddqb's  Cbhtiticatb  or'  Lucatioh  of  MiNina  Ci.*iil— a  ptobaic 
ludge'B  cerUilcate.  under  the  statute,  as  to  the  location  ol  a  mbint 
claim,  and  that  the  requlremeota  ol  (he  law  bare  been  ounpSad  •iti. 
to  not  ooaalualre  evidence  ol  suob  oompilaooo,  ai  he  aota  In  anek  1  ohc 
In  a  minlaterlal  oapaclty. 

AoT  OF  MiNiSTEBUL  OmcER  KOI  COBOLUSITB  E^iniBOB.~Where  OBI  »ca 
In  a  ministerial  capacity  under  a  poaltlva  statute,  hli  act  Is  not  etrndoriTc 
M  to  any  matter  eatenttal  to  the  performance  of  any  atatutory  ecotWos. 

Appbal  from  the  district  court  for  Santa  Fe  coun^.  He 
opinion  states  ttie  case. 

Charles  P.  Clever,  for  the  appellants. 

B.  S.  Tompldna,  tot  the  appellee. 

By  Conrt,  Watees,  J.: 

The  complalnantB  in  this  case  filed  their  bill  in  chance? 
in  the  court  below,  settiDg  forth  that  on  the  fourteentli  of 
August,  1867,  the  defendant,  John  8.  Hutchison,  discoT- 
ered  a  certain  vein  and  deposit  of  gold,  mixed  with  other 
metals  and  minerals,  on  the  south  slope  of  the  Ban  Lazaro 
mountains,  in  the  county  <rf  Banta  Fe.  Id  exhibit  A, 
which  is  attached  and  made  a  part  of  the  bill,  it  appears 
that  John   8.  Hutchison,  Michael  Ward,  Paoflno  Onen, 


Optnloa  «f  (lie  Oourt-JobnBOn,  3. 

The  queatlons  of  the  repreeeatations  made  b;  detendaot 
to  complaioaDts  of  the  condition  of  the  claim  In  qnestitui, 
and  the  entering  on  the  claim  b;  defendant,  have  noUuog 
to  do  with  the  question  before  ub,  and  are  not  conaidered. 

Bntertaioing  these  views,  our  conclusion  is  that  the  bill 
is  defective  in  not  Btating  that  all  the  requirements  of  tlie 
law  haA  hpfMi  pnmnlitH)  witJi.  (>ith(»-  nn  th(>  niLrt  of  RpTnaida 
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act  proceeds  with  the  style  "be  it  enacted,"  etc.  (appendix  to 
Rev.  Stats,  and  Laws,  742-744,  section  1),  '*that  the  rerision 
of  the  statutes  commencing  with  article  1,  entitled  'icf- 
qiiiaSy^  and  ending  with  article  67,  entitled  'Woods  and 
Prairies,'  with  all  and  each  of  the  articles  and  chapters  in- 
clusive, be,  and  the  same  are  hereby  declared  to  be  the  re^ 
vised  statutes  and  laws  of  the  territory  of  New  Mexico,  and 
aj9  such  shall  have  full  force  and  effect  in  all  coart:« 
thereof." 

Thus  the  legislature,  six  years  after  the  enactment  of  the 
statutes  authorizing  the  revision  of  our  statute  laws,  received 
the  report  of  the  commission  in  the  premises,  and  by  adopt 
ing  the  revision  of  the  commissioners  made  their  work  its 
own;  and  declared,  with   all   the  necessary  formality  and 
solemnity,  that  this  "revision  of  the  statutes,"  described  in 
language  so  certain  as  to  place  their  identity  beyond  ques 
tion,  "shall  be  the  revised  statutes  and  laws,  and  as  such 
shall  have  full  force  and  effect  in  all  courts."    By  the  term 
revised  statutes  is  to  be  understood  not  merely  the  compila 
tion  or  collecting  together  of  existing  statutes,  but  also  the 
amendation  or  expurgation  of  such  provisions  as  the  revis- 
ers might  deem  unnecessary.    The  commissioners  may  have 
thought  proper,  in  performing  the  duties  required  of  them, 
to  amend  the  statutes  by  omitting  (and  they  were  undoabt 
edly  authorized  by  law  to  do  so)  entire  statutes  in  force  or 
parts  of  statutes  prior  to  the  session  of  the  legislature  at 
which  these  revised  statutes  were  adopted,  and  when  such 
acts  are  not  found  included  among  those  which  the  act  of 
January  24,  1865,  declares  "shall  have  full  force  and  effect 
in  all  courts,"  as  the  Revised  Statutes  and  Laws  of  the  Terri 
tory  of  New  Mexico.    The  presumption  is  warrantable  that 
it  was  the  intention  that  they  should  thereafter  have  "no 
force  and  effect."    Such  intention  of  the  legislature  is  the 
more  forcibly  to  be  inferred  from  the  use  of  the  word  "foil" 
before  the  words  "force  and  effect."    As  though  not  satis 
fled  that  tl^e  words  "force  and  effect"  would  suffidentlv 
express  its  intention,  the  legislature  qualified  them  with 
the  word  "full,"  ineaning  complete,  no  room  for  anything 
else,  exclusive. 
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Such  intention  is  further  to  be  inferred  from  the  say 
in  the  fourth  section  of  the  act,  as  to  laws  passed  dui 
the  session  of  1864-65,  "that  all  laws  of  a  general  na^ 
"which  shall  be  passed  and  approved  during  the  present  i 
sion  of  this  assembly  shall  be  included  in  the  said  revia 
as  an  appendix,  and  shall  have  force  and  effect  as  a  pan 
the  said  revised  laws  and  statutes."  \ 

"Where  the  intent  of  the  statute  is  plain,  nothing  is  ] 
to  construction;  where  the  intention  is  to  be  ascertain 
everything  from  which  aid  can  be  derived  is  to  be  regarct 
and  the  title  of  an  act  claims  a  degree  of  notice,  and  ^ 
have  its  due  share  of  consideration:''  United  States  v.  FUii 
etal.,  2  Cranch,  358,  386. 

"The  spirit,  as  well  as  the  letter  of  the  statute,  must 
respected;  and  where  the  whole  context  of  a  law  dem< 
Btrates  a  particular  intent  in  the  legislature  to  effect  a  c 
tain  object,  some  degree  of  implication  may  be  called  in 
aid  that  intent:''  Durousseau  v.  The  United  States,  6  Cran* 
307,  314. 

"In  the  construction  of  the  statutory  or  local  laws  o 
state,  it  is  frequently  necessary  to  recur  to  the  history  a 
situation  of  the  country,  to  ascertain  the  reason,  as  well  i 
meaning,  of  their  provisions,  to  enable  a  court  to  apply 
different  rules  for  construing  statutes:"    Preston  v.  Browi 
1  Wheat.  115,  121. 

It  is  a  fact  well  known,  not  only  to  the  bench,  bar,  i 
magistracy,  but  to  the  people  of  this  territory,  that  at  the  ti  i 
of  the  passage  of  the  act  adopting  the  Revised  Statutes,  m; 
of  the  pamphlet  laws  of  previous  sessions  of  the  legislat 
were,  and  had  been  for  several  years,  out  of  print,  and     i 
of  the  possession  of  most  of  the  oflflcers  whose  duty  it  \i 
execute  the  laws.    A  fact  so  notorious  could  not  but  h  > 
been  within  the  knowledge  of  the  legislature  of  1858  i 
which  authorized  the  revision,  as  well  as  that  of  1864  1 
which  adopted  the  revision,  and  declared  it  to  be  "the 
vised  statutes  and  laws  of  the  territorv  of  New  Mexi    i 
and  required  them,  "as  such/'  to  "have  full  force 
effect  in  all  courts  thereof."    Hence,  the  inference  is  i 
sistible,  that  it  was  the  intention  of  the  act  of  January    I 
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1865,  to  place  before  tLe  people  Id  the  "revised  statotes 
and  laws,"  all  the  acts  of  a  public  nature,  of  previooB  Bee- 
sions,  Tvhich  the  legislature  deemed  proper  to  be  coofinaed 
in  force.  This  inference  is  strongly  snpported  by  the  fwt 
that  the  territory  had  no  funds,  from  the  national  treasury 
or  any  other  source,  available  for  reprinting  the  statntea 
of  sessions  previous  to  that  of  1864-65,  otherwise  than  bj  a 
revision  or  compilation. 

Now,  in  this  view  of  the  case,  it  aeems  that  the  decisioD 
of  the  court  below  should  be  aflBrmed.  A  reversal  wooM 
have  the  effect  of  requiring  judges,  magistrates,  other 
officers,  and  the  masses  of  the  people  to  act  under  statutes 
of  the  requirements  of  which  they  coold  infonn  themselves 
only  by  procuring,  at  vast  individual  expense,  from  the 
secretary  of  the  territory,  manuscript  copies  of  most,  if  not 
all,  of  the  acts  of  the  legislature  anterior  to  the  sesrion  of 
1864-65;  and  by  careful  study  of  such  volamlnous  masBef. 
ascertain  what  provisions  of  law  have  been  repealed,  and 
what  remain  in  force;  eac'  judge,  magistrate,  officer,  and 
individual  becoming,  as  it  were,  a  reviser  of  the  laws. 

Under  such  conditions,  litigation  would  be  costly  ami 
interminable;  each  stage  of  a  cause,  whether  in  a  court  of 
record  or  not  of  record,  wouli  be  attended  with  difficnitv 
of  ruling  and  decision,  and  there  would  result  donbt  and 
obscurity  as  to  the  law,  where  the  security  of  society  and 
its  individual  members  requires  clearness  and  certaintv. 
Suppose,  for  instonce,  in  the  discussion  of  a  question  aris 
ing  in  the  trial  of  a  cause,  it  be  asserted  on  either  side,  thai 
there  is  an  unrepealed  statutory  provision  of  the  Eeamv 
code,  or  some  act  existing  previous  to  the  adoption  of  oar 
present  Ui'vised  Statutes,  and  omitted  from  them,  applicable 
to  the  question.  The  court  or  magistrate  before  whom  the 
cause  is  trying,  if  a  copy  of  a  pamphlet  contaioiog  sufli 
omitted  provisions  be  presented,  is  unable  to  determine 
whether  such  provji^  ons  may  not  have  been  repealed  bv 
some  other  statute,  or  section  or  clause  of  a  statute  likewise 
omitted  from  the  Itevised  Statutes,  and  not  available  for  ref- 
erence; a  decision  sustaining  or  overruling  would  mate 
ground  of  appeal,  and  ultimately  resort  to  this  court  miglit 
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be  made  in  almost  every  cause^  to  ascertaiiij,  not  what  ia  la] 
but  what  is  not  law.  < 

The  affirmation  of  the  judgment  of  the  court  below  won] 
not  leave  the  appellsint  or  other  parties  without  legal  Teme<\ 
in  this  or  similar  cases^  nor  effect  statutes  of  a  private  o^ 
ture,  or  vested  rights  under  any  law  of  this  territory,  whij 
a  reversal  would  work  great  mischief.  I 

Watees,  J.,  dissenting: 

I  am  compelled  to  dissent  from  the  opinion  of  the  n^ 
jority  of  the  court,  for  the  following  reasons:  This  is  a| 
action  at  law,  brought  by  the  plaintiff  against  the  def endan 
for  the  recovery  of  certain  personal  property,  under  aii  ac 
of  the  territorial  legislature  entitled,  ''An  act  providing  fo 
the  trial  of  the  right  of  property  in  certain  causes  and  fo 
other  purposes;  approved  January  26,  1860."  The  cour 
below  refused  to  have  issue  joined  for  the  trial  of  the  right 
of  the  property  claimed,  and  dismissed  the  case,,  whereupoi 
the  plaintiff  appeals  to  this  court.  The  court  below  tool 
the  position  that  the  law  above  referred  to  was  repealed  b; 
the  adoption  of  the  Kevised  Statutes. 

The  only  question  that  presents  itself,  and  which  shouL 

be  considered  in  this  cause,  is,  whether  an  act  entitled  ''A: 

act  relative  to  the  revision  of  the  statutes,"  approved  Jai 

uary  24,  1865  (and  which  will  be  found  on  page  274  of  th 

Revised  Statutes),  repealed  the  act  first  referred  to.    I 

order  to  arrive  at  a  clear  understanding  of  this  question  j 

is  necessary  to  get  as  near  as  we  can  the  intention  of  th 

legislature,  not  only  at  the  time  the  revision  was  authorizes 

but  also  at  the  time  the  revision  was  adopted.    The  grei 

object  in  the  construction  of  all  statutes  is  to  ascertain  tl 

intention  of  the  enacting  power,  and  the  rules  to  be  o 

served  for  this  purpose  are  simple  and  too  well  known  1 

need  repetition.    ''This  intention  having  been  ascertaine 

the  court  which  refuses  to  carry  it  into  effect  must  1 

regardless  of  its  duty.    It  is  our  duty  to  declare,  not 

make  the  law."    To  do  this  correctly  the  ordinary  rules 

construction  must  be  adopted,  and  the  meaning  of  wore 
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ben  trices/ and'  pbrases,  must  not  be  distorted  to  sastain  an 
opinion. 

In  Janti^ry,  1:854,  the  legislature  passed  a  law,  making  it 
the  duty  of  the  governor  "to  appoint  a  commission  of  two 
or  more  competent  persons  to  collect,  revise,  and  pot  in 
syteteniatic  order,  the  laws  then  in  force  in  this  territorr, 
and  it  was  made  the  duty  of  liaid  commission  so  appointed 
to  revise  carefully  the  code  and  the  statutes,  etc.,  and  to 
present  and  return  to  the  next  or  some  other  legislature, 
anfd  to'  his  ^xcfell^tcy  the  governor,  a  list  of  all  the  laws  in 
force,  and  also  of  all  those  repealed,"  etc.  What  the  inten- 
tion of  the  legislature  creating  this  revising  commissioD 
was,  is  clearly  expresscfd  in  the  language  just  quoted.  It 
was  undoubtedly  their  intention  to  have  a  complete  and 
systematic  revision  of  all  the  laws  then  in  force  contained 
in  one  volume.  This,  indeed,  is  the  great  object  of  all 
revisions. 

Six  years  after  the  passage  of  the  act  creating  the  cwn- 
mission,  a  report  appears  to  have  been  made  by  said  com- 
missioners'  to  the  legislature  then  in  session,  which  was  in 
the  year  1865.  The  legislature,  by  an  act  of  that  session, 
and  'heretofore  referred  to,  enacted,  'that  the  rerision 
of  th?e  Statutes,  commencing  with  article  1,  entitiled  ^Aee- 
quUt8j^  and  ending  with  article  67,  entitled  'Woods  and 
Pi^alri^,'  with  all  and  each  of  the  articles  and  chapters  in 
elusive,* be,  and  the  same  are  hereby  declared  to  be  the 
revised  statutes  and  laws  of  the  territory  of  New  Mexico. 
and  as  such  shail  have  full  force  and  effect  in  all  conrtB 
thereof." 

Havitig  ascertained  the  intention,  as  I  think,  of  the  legis 
Mture  authorizing  the  revising  commission,  I  will  now  in- 
quire into  the  intention  of  the  legislature  that  adopted  tiiis 
revision  of  the  stdtute.  Wheli  this  legislature  declared 
the  revisioti  to  be  the  Revised  Statntes  of  New  Mexico, 
they  did  not  thereby  declare  that  all  laws  not  found  in  tbe 
revision  should  be  repealed.  If  such  was  their  inteation, 
ttiey  would  have  said  so  in  express  terms,  or  by  the  use  <rf 
wonfs  wlii^h  iftre  equivalent  to  an  express  repeal. 

TJiere  is  not  to  be  found  in  the  act  adopting  the  revision  any 
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provision  whereby  laws  not  oontaiaed  in  the  revision  Bboij| 

be  repealed.     The  words  in  the  section  of  the  act  aboj 

referred  to,  ''be  and  the  same  are  hereby  declared  to  be  t] 

revised  statutes  aad  laws  of  the  territory  of  New  Mexic<< 

contain  the  only  language  in  that  law  which  can  in  a| 

way  be  oonstrued  as  a  repeal  of  all  laws  not  embraced  i 

the  revision,  and  it  is  very  clear  to  my  mind,  that  th 

Language  will  not  authorize  the  repeal  of  the  law  in  qu^ 

tion  by  any    of  the  rules  known  for  the  construction  4 

statutes. 

From  an  examination  of  the  laws  adopting  the  revise 

statutes  of  severai  of  the  states  of  this  union,  I  find  in  som 

of  them  language  like  this;    "That  all  acts  and  parts  of  act 

the  subjects  whereof  are  revised  qk  consolidated^  and  ii 

consistent  with  the  laws  contained  in^  the  revision,  are  d 

clared  to  be  repealed."    In  others,  again,  I  find  the  subjei 

left  entirely  open,  as  it  is  in  the  law  under  consideratio 

and  to  me  it  appears  very  wise,  indeed,  that  the  subject  ( 

the  repeal  of  all  laws  not  found  in  aL  revision  o£  the  statute 

should  be  left  open.    For  it  is  a  well  known  fiact  in  the  hi 

tory  of  legislation,  and  one  that  can  not  well  be  denied,  th; 

in  the  hurry,  of  legislation,  and  in  the  great  anxiety  on  tl 

part  of  the  revisers  to  have  their  work  adopted  before  tl 

adjoununent  of  the  legislature,  many  things  are  done  whi< 

should  be  left  undone,  and  that  which  should  be  doi 

is  frequently  undone.    And  also  for  the  further  reaso 

that  those  who  are  charged  with  the  work  of  revising  ma 

as  is  frequently  the  case,  omit  through  neglect  or  othc 

wise  some  of  the  laws  intended  to  be  put  in  the  revisio 

which  appears  to  be  the  case  with  the  Revised  Statutes 

this  territory.    And  it  is  safe  to  presume  that  the  legis] 

ture  took  into  consideration  this  fact,  and' in  order  to  pi 

tect  the  rights  of  the  people  and  the  interests  of  the  ter 

tory,  refused  to  enact  that  all  laws  not  contained- in.  the  i 

'  vision  should  be  repealed.    I  think  that  I  am  warranted 

-  the  opinion  that  this  was  the  intention  of  the  legislatu 

i  that  adopted  the  revision. 

i  The  law  of  January  26,  186G,  then,  if  repealed  at  all,  is  dc 

•i  by  implication,  and  the  rule  is  well  settled^  and  the  result  o 
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long  course  of  decisions,  that  repeals  by  implication  are  not 
favored  by  the  courts.  That  there  is  no  direct  repeal  is 
palpably  evident,  and  it  can  only  be  impliedly  repealed  on 
account  of  inconsisten.cy  or  repugnancy.  It  is  not  claimed 
that  this  law  is  inconsistent  or  repugnant  to  any  of  the  laws 
in  the  revision,  and  it  would  hardly  appear  necessary  to 
examine  this  point,  were  it  not  for  the  fact  that  I  hold  tliat 
if  repealed  at  all,  it  must  be  on  account  of  inconsistency  and 
repugnancy. 

If,  however,  there  is  in  this  law  any  inconsistency  or  re- 
pugnancy with  any  of  the  laws  contained  in  the  revision,  it 
would  then  come  under  the  rule  of  being  impliedly  repealed, 
on  account  of  such  inconsistency  and  repugnancy,  and 
should  be  so  declared.  An  examination  of  the  statutes, 
however,  so  far  as  I  have  the  time  to  examine,  develops 
nothing  that  goes  to  establish  the  fact  that  this  law  is  in 
any  way  inconsistent  ar  repugnant  with  any  of  the  lawa  in 
the  revision.  "When  the  provisions  of  two  statutes  are  bo 
far  inconsistent  with  each  other  that  both  can  not  be  en- 
forced, the  latter  must  prevail;  but  if  by  any  fair  course  of 
reasoning  the  two  can  be  reconciled,  both  shall  stand.'' 

When  the  legislature  intend  to  repeal  a  law,  we  may,  as 
a  general  rule,  expect  them  to  do  it  in  express  terms,  or  by 
the  use  of  words  which  are  equivalent  to  an  express  repeal. 
No  court  will,  if  it  can  be  consistently  avoided,  determine 
that  a  law  is  repealed  by  implication:  Heirs  of  Ludlow  v. 
Johnson  etdl.,  8  Ohio  553  [S.  C,  17  Am.  Dec  609];  Mm, 
B.  S,  do.  Y.  Macon  Oo,  Ct.y  41  Mo.  453;  Buckingham  et  dL 
v.  The  SteuhenviUe  and  Indiana  B.  B.  Oo.j  10  Ohio  St  27; 
Ckm  y.  BUlony  2  Id.  611;  Bac.  Abr.,  tit.  Statutes.  It  is  no 
reason  that  the  law  should  be  declared  repealed  because  it 
is  supposed  to  be  out  of  print.  The  supreme  court  is  not 
responsible  for  this,  and  should  not  be  called  upon  to  de- 
clare a  law  rei)ealed  because  it  is  out  of  print  That  a  re- 
versal of  the  judgment  of  the  court  below  will  work  an  in- 
convenience on  account  of  such  law  being  out  of  print  is  a 
question  I  hold  we  have  nothing  to  do  with.  That  is  for 
the  law-making  power  of  the  territory  to  consider,  and  if 
they  assume  the  power  and  responsibility  of  keeping  laws 
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ont  or  print,  and  thus  depriying  the  people  of  what  proper! 
belongs  to  them,  it  is  no  ground  for  calling  upon  this  coui 
to  declare  such  laws  repealed. 

On  the  whole,  my  conclusions  are,  that  the  law  of  Januai 
26,  1860,  is  not  repealed  by  the  adoption  of  the  Revise 
Statutes;  and  that  there  is  no  inconsistency  or  repugnanc 
in  this  law  with  any  of  the  laws  in  the  revision,  which  b 
the  well-known  rules  of  construction  would  authorize  a  rt 
peal  of  the  same  by  implication;  and  that  the  court  beloi 
erred  in  refusing  to  have  issue  joined  for  the  trial  of  th 
rights  of  the  property  claimed,  and  in  dismissing  the  ca«c 
The  judgmtnl  of  the  court  below  should  therefore  be  re 
versed,  and  the  cause  remanded  for  trial. 


GBETRTJDB  E.  HUNTINGTON  late  Gebtbtjde  R  Webi 

A  DMTNIST  R ATKIX    OF  THE   ESTATE    OF    N.     WEBB,     DE 

CEASED,  AND  DAVID  L.  HUNTINGTON  v.  WILLIAI 
H.  MOORE  AND  WILLIAM  C-  MITCHELL. 

Mattebb  of  DHrsiTsis  NOT  Rbsponsivb  to  Bill.,  How  Bar  up.— Matters  <  I 
defense  in  a  salt  not  strictly  responsive  to  the  bill  must  be  set  ttp  by  i 
oroe»>bf]l,  and  not  in  the  answer. 

MoTiDV   TO    Ambnd  PROPBBT.T  RsFUSKD.   Whvn.— The  Overruling   of   a    m  • 

tfon  of  the  defendants  to  amend  their  answer  to  a  bill  so  as  to  add,  as  i 

party  to  the  suit,   the   complainant's  husband,   she  having   intermarrif  I 

with  him  after  the  commencement  of  the  suit.  Is  not  erroneous,  whei  i 

■aoh  party  has  already  been  added  on  the  motion  of  the  oomptalnar  . 

AiroiCLABT  Lwrrxns  of  Admiwistration  hot  Rvyokix),  How.  —  Whe;  i 
letters  of  administration  granted  in  another  state,  where  the  intesta  i 
was  domiciled,  are  revoked,  such  revocation  does  not  affect  ancillary  U  • 
teis  which  have  been,  in  the  mean  time,  taken  out  in  this  territory  1  > 
the  same  person,  nor  is  a  suit  previously  brought  by  such  adminlstrat  : 
In  this  territory  on  behalf  of  the  estate  abated  by  such  revocation. 

Waitbb  or   Objection    as  to   Mabriaob  of  FEMAiiB  Plaintiff.  ~  Whe  ! 

a  female  plaintiff  in  a  suit  in  equity  marries  pending  the  suit,   and  t  \ 

defendant  afterwards  moves  to  amend  so  as  to  make  the  husband  a  par  , 
he  thereby  waives  any  objection  that  the  salt  onghfe  to  have  been  C 

missed   because    of   such   marriage,    although   the   motion    Is  overrul  ! 

because  the  husband  has  already  been  made  a  party  on  the  ^complalnac  i 
motion. 

Mabbiaob  of  AtncxNiatTBATHix,  Bffbot  of.— The  marriage  of  an  adminlst 
trlz,  plaintiff  in  an  equity  suit,  It  seems,  merely  suspeadi  the  suit  ui    I 
the  husband  is  made  a  party,  while  at  law  it  puts  an  end  to  the  aoti 
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SvrjnoniroT  of  AmnNiarsATOR's  Bond  dob  hot  Avtbct  Suit.— The  qoM' 
tion  as  to  whether  or  not  an  administrator  has  given  a  sofllcieiit  bond  is 
not  one  with  which  a  court  of  eauity.  In  which  such  administntor  ^ 
sued,  has  anything  to  do. 

VAILVRB  to   OBJBCT    to    DBAVT    RIPOBT    OF   MABSWM    TB    CHAVCTBT.-Where 

a  party  to  a  suit  in  chancery,  which  has  been  referred  to  a  msBter.  rt- 
fuses  to  comply  with  the  master's  summons  to  appear  and  file  objectiaa 
to  his  draft  report,  it  Is  the  settled  practice  that  no  ob]eotiaD  nsde  bj 
such  party  to  the  report  after  it  is  filed  wHl  -be  heard. 

RUIAB  OF  UiraTED    StATB    StrPBBlOl    COVBT    HOT    APPLIBD    TO   TlBBflOBUI. 

Coubt.— None  of  the  rules  adopted  by  the  United  States  sopreme  oootl 
except  the  ninety-second,  apply  to  teirltorlal  courts.  Therefore,  rule 
88,  giving  thirty  days  to  except  to  a  master's  report,  has  no  mliettlofi 
to  those  courts. 

GoNBOuOATxoN  OF  CBofls^surT  AND  Orioinaii  SiTiT.-*There  is  no  such  thiv 
in  equity  practice  as  consolidating  the  issue,  raised  by  a  oroas-bfll  uti 
answer  with  those  raised  by  the  original  bill  and  answer,  althooch  the 
bill  and  cross-bill  may  be  heard  together. 

Obdbb  Closing  PBOOFS.~The  supreme  court  will  not  disturb  a  decree  In  the 
court  below,  because  that  court  made  an  order  to  dose  the  prooft  five 
months  after  the  issues  were  made  up,  where  no  abuse  of  dlseretkm  ap- 
pear& 

DBPOSITION    not   SnPPBBBSBD  WBIOa    OONTAINB  BOMB  LbQAL  ETXDBNCB— It  b 

not  error  to  refuse  to  suppress  a  deposition  as  a  whole,  when  a  part  of 
the  eyidence  contained  in  it  is  legal 

RBFUBAii  TO  Submit  Question  to  Jubt  in  Equity  Suit.— It  k  witbin 
the  discretion  of  a  court  of  equity  to  submit  a  particular  questioii  of  iK\ 
to  a  jury,  but  its  refusal  to  do  so  is  not  error,  particularly  after  a  refer 
ence  of  the  whole  case  to  a  master,  and  a  finding  by  him  on  that  qoestiae. 
as  necessarily  involyed  in  his  report. 

BiATTBB  NOT  BsspoNsiyB  TO  BILL  MUST  BB  PBOYBa*-The  nUo  in  eqoitj  b 
that  matter  in  an  answer  not  responsive  to  the  biU  must  bo  proTen,  eveit 
though  the  answer  is  sworn  to. 

Mastbb*b  findings  of  Fact  not  Rbtibwbd.— The  supreme  oosrt  oa  s? 
peal  from  a  decree,  will  not  review  findings  of  faot  Ib  the  master's  report 
in  the  court  below. 

Appeal  from  the  district  court  of  the  first  jadicial  district. 
The  opinion  states  the  case. 

TompJdns  and  Nobler  for  the  defendants  and  appellanta 

Elhms  and  Wheatan,  for  the  plaintifGs  and  appelleea 

By  Court,  Watebs,  J.  : 

This  is  a  proceeding  in  chancery.    Tlie  complainant,  Ger- 
trude E.  Huntington  (late  Webb),  filed  her  bill  in  chancerj 
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on  the  twenty-second  day  of  J^nu^ry,  18^9,.  in  the  clerkj 
office  of  the  first  judicial  district  of,  tl)ip. territory,  again| 
the  defendants,  and  on  tlie  same  day  andtyear  filed  a  suf 
plemental  bil}.    The  object  of  the  bill  is. to  obtain  a  settle 
ment  of  the  interest  of  N.  Webb^  dece9^d,.in  the  firmi 
of  Wm.  H.  Moore  &  CkK,  a^^  N.  Webb  &  Co.,.  of  whicl 
Qrms  N.  Webb  is  stated  to  have  been  a  joint  and  equal  parlj 
ner  witl^  defendt^nts,  and  doing  business .  und^  th^  nam< 
and  style  of  Wm.  H.  Moore  &  Co.,  at  Fort  Un;on,  N.  M^ 
and  under  the  name  and  style  of  N.  Webb  &  Co*,  in  Sout)^^ 
ern  New  Mexico,  and  at  Franklin,  Texas.    The  bill  alleges 
that  complainant,   Gertrude   E.   Etuntington   (Ij^te  Webb), 
was  the  wife  of  N.  Webb,  deceased,  at  the  time  of  his  death, 
and  that  he  died  at  Franklin,  El  Paso  county,  Texas,  Octo- 
ber 15,  1866,  and  that  she  took  out  letters  .of  administra- 
tion of  his  estate  before  the  probate  court  of  said  county 
of  El  Paso;  and  that  afterwards  ancillary  letters  of  admin 
istration  were  granted  her  by  the  probate  .court  of  Mora 
county,  N.  M.;  and  that  the  defendants  and  the  deceasec] 
ontered  into  a  copartnership  some  time  in  the  year  1859,  foi 
the  purpose  of  carrying  on  and  transacting  the  business  ol 
post  sutlers  at  Fort  Union,  N.  M.,  and  also  general  dealers 
in  merchandise,  and  contractors,  etc.,  for  supplying  troopj 
stationed  at  the  various  military  posts  in  the  territory  oi 
Xew  Mexico ;  and  that  said  Webb  put  into  said  fivpa  th( 
sum  of  fifteen  thousand  dollars. 

Complainant  then  alleges  that  she  believes  the  term*,  o 
said  copartnership  were  reduced  to  writing,  and  that,, if  no 
lost  or  destroyed,  it  is  in  the  possession  and  under  the  contro 
of  the  defendants,  as  it  never  has  been  in  the  possessipn  o 
complainant;  and  that  early  in  1863  said  copartn^ship  wa 
extended  to  Las  Cruces,  N.  M.,  and  El  Paso  county,  Texas 
under  the  style  and  name  of  N.  Webb  &  Co.,  audi  that  i] 
both  of  these  firms  said  Webb  was  an  equal  partner  in  th 
profits  and  losses.  The  bill  charges  that  both  of  these, firm 
were  making  large  sums  of  money  annually  clear  of  ei 
penses.  It  also  sets  forth  that  complainant  made,  repeate 
efforts  to  obtain  a  settlemept  of  the  interest  of  sai<l  Webl 
ill  the  above-named  firms,  subsequent  to  his  death  and  b< 
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fore  the  filing  of  her  bill,  but  without  arail.  The  bill  also 
sets  forth  that  oomplainant,  Gertrude  E.  Huntington  (late 
Webb),  is  the  sole  heir  at  law  of  said  Webb,  deceased. 
The  bill  is  very  lengthy,  and  contains  many  statMients 
concerning  the  property  of  the  firms,  and  the  amounts  of 
goods  and  money  on  hand  at  the  time  of  the  death  of  said 
Webb. 

To  this  bill  defendants  filed  separate  answers,  although 
in  substance  the  same.  The  answers  deny  that  defendants 
entered  into  a  copartnership  with  said  Webb,  in  1859,  for 
the  purposes  specified  in  the  bill ;  but  sets  forth  the  fact  to 
be,  that  the  defendants  entered  into  a  copartnership  with 
said  Webb  for  the  purpose  of  carrying  on  a  mercantile  busi- 
ness as  post  sutlers,  at  Fort  Union,  New  Mexico,  said 
Webb  to  receive  an  interest  of  one  eighth  of  the  profits  of 
said  business  for  his  business  talent  and  for  keeping  the 
books  and  acting  as  cashier,  and  that  said  copartnership  did 
not  commence  until  May,  1861.  The  answer  then  denies 
that  said  Webb,  at  the  time  stated  in  said  bill,  paid  into 
said  copartnership  the  sum  of  fifteen  thousand  dollars,' or 
any  other  sum  whatever;  and  denies  that  said  Webb  was  an 
equal  partner  in  the  business  and  to  share  equally  with  the 
defendants  in  the  business;  and  denies  that  the  terms  of  the 
copartnership  were  reduced  to  writing.  The  answer  admits 
that  from  the  commencement  of  the  business  in  southern 
New  Mexico  and  Franklin,  Texas,  as  stated  in  the  bill,  un- 
der the  name  and  style  of  N.  Webb  &  Oo.,  the  defendants 
and  said  Webb  were  to  share  equally  in  the  profits  and 
losses  of  said  business;  but  that  in  the  business  carried  on 
at  Fort  Union,  New  Mexico,  under  the  name  of  W.  H. 
Moore  &  Co.,  said  Webb  was  only  to  receive  one  eightli 
interest.  The  answer  is  very  long,  and  contains  very  manv 
statements  that  are  immaterial  in  the  consideration  of  this 
cause. 

To  the  answers  of  defendants,  complainants  filed  replica 
tions. 

The  bill  and  exhibits,  together  with  defendant's  answers 
and  exhibits,  and  everything  pertaining  to  the  cause,  was 
by  a  decree  of  the  court  below,  on  application  of  comptein- 
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eeoted  in  the  bill  of  errors.  Before  considering  them,  hoir- 
ever,  we  desire  to  say  now,  that  in  the  consideration  of  the 
cause  before  us,  we  will  treat,  as  surplusage,  everylhing  in 
the  bill  that  pertains  to  matters  outside  of  what  we  con- 
ceive to  be  the  real  object  of  the  bill — a  settlement  of  the 
interest  of  N.  Webb,  deceased,  in  the  firms  of  W.  H.  Moore 
&  Co.  and  K.  Wuhh  &  Co.  Consequently  all  that  portion 
of  the  bill  pertaining  to  the  alleged  heirship  of  Gertrude  £. 
Huntington  in  and  to  the  personal  estate  of  K.  Webb,  de- 
ceased, will  not  be  considered. 

That  is  a  question  which  more  properly  belongs  to 
another  proceeding  after  the  interest  of  N.  ^Vebb,  deceased, 
shall  have  been  ascertained.  It  has  nothing  to  do  with  the 
real  object  of  the  bill,  and  should  not  have  been  coupled 
with  it  In  like  manner  whatever  may  appear  in  the 
answers  of  defendants  as  responsive  to  that  part  of  com- 
plainant's bill  will  be  treated  in  the  same  way,  and  likewise 
the  issues  raised  by  the  replication  to  said  answers,  which 
are  altogether  outside  of  the  object  of  the  bill.  The  chan- 
cery practice  is  that  matters  of  defense  not  strictly  respon- 
sive to  the  bill  must  be  set  up  by  a  cr(«s-bitl,  and  not  in 
the  answers  to  the  bill  of  complaint.  With  these  obsena- 
tions  we  will  now  proceed  to  consider  the  alleged  errors, 
except  such  errors  as  may  be  based  on  the  heirship  of  com- 
plainant, and  which  we  have  regarded  as  surplusage. 

The  fifth  cause  of  error  assigned  is,  that  "the  court  be- 
low erred  in  overruling  the  motion  of  defendants  to  amend 
their  answer."  By  an  examination  of  the  record  it  will  be 
found  that  the  complainant  filed  a  motion  suggesting  the 
maniage  of  complainant  with  David  L.  Huntington,  and 
asking  that  the  said  David  L.  Huntington  be  made  a  purtv 
to  the  bill,  and  that  the  bill  and  proceedings  in  the  causi' 
proceed  in  the  name  of  Gertrude  E.  Hnutington,  admiDi:'- 
tratiix  of  the  estate  of  Webb,  deceased,  and  David  L 
Huntington,  which  motion  was  sustained.  The  motion  of 
defendants  referred  to  in  this  assignment  of  error  was  made 
for  the  same  purpose,  and  subsequent  to  tlie  motion  made 
by  complainant  for  that  purpose.  The  motion  was  there- 
fore properly  overruled,  as  the  object  sought  to  be  accom- 
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and  attempted  to  file  exceptions  to  the  report  as  filed  bytbe 
master  in  the  clerk's  oflQce,  wbich  the  court  below  refuBrf 
to  have  done,  and  we  think  properly.  The  practice  is  irril 
settled  that  If  no  objections  are  filed  to  the  master's  draft 
report,  no  exceptions  to  the  report  will  be  entertained  bj 
the  court. 

The  authorities  on  this  point  are  nnmerouB,  and  the  prac- 
tice BO  well  settled  that  we  deem  it  unnecesBary  to  make 
any  reference  to  them.  And  counsel  for  the  defendants  in 
the  court  below  appear  to  have  arriyed  at  the  conclnsion. 
and  present  to  the  court  the  petition  of  defendants,  a^ing 
the  court  to  grant  them  leave  to  now  file  objections  to  the 
master's  report,  and  in  their  petition  state  that  if  this  per- 
mission is  granted  them,  "they  will  at  once,  and  within 
such  time  as  the  conrt  or  master  in  chancery  may  indicate, 
file  their  objections  to  the  report  of  the  master  in  chancerj, 
for  his  action  and  the  action  of  the  court  thereon." 

This  petition  was  supported  by  the  affldavits  of  .the  conn- 
sel  for  the  defendants,  showing  what  the  practice  in 
chancery  had  been  in  this  territory.  On  this  petition  and 
aJfidavits  of  counsel,  the  court  below  granted  this  reqnest. 
and  ordered  that  the  report  be  referred  back  to  the  master. 
with  liberty  to  the  defendants  to  file  their  objections  to  the 
same,  and  authority  to  the  master  to  consideir  the  same,  and 
with  the  consent  of  counsel  of  defendants,  further  ordered. 
"that  this  cause  is  set  down  for  hearing  on  Monday  neit, 
on  the  pleadings,  proofs,  the  master's  report,  and  the  ei- 
ceptions  thereto,  if  any  there  be." 

In  pursuance  of  this  order,  the  master  read  the  report- 
Counsel  for  defendants  appeared  before  him  and  filed 
their  objections  to  the  same,  and  the  record  shows  that 
some  of  the  objections  were  sustained  by  the  master,  and 
others  overruled.  The  master,  after  having  passed  upon 
the  objections,  filed  hia  then  draft  report  in  the  office  ol 
the  court  below.  Immediately  on  the  filing  of  this  report, 
counsel  for  defendants  moved  the  court  for  thirty  days  in 
which  to  file  their  exceptions  to  the  master's  report.  After 
defendant's  agreeing  to  have  the  cause  tried  od  a  day  cer- 
tain, it  was  asking  the  conrt  indirectly  to  defeat,  vacate,  and 
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full  exaininatiOD  of  this  alleged  error,  we  are  uuable  to  see 
that  lliei-e  was  error  oommitted  bj  tbe  court  below,  in  over 
ruliug  tbe  motion  asking  for  thirtj-  days,  or  tbat  anjf  injas^ 
tice  baa  bccu  dono  iLc  defeiidauts  b^'  the  ovenuliug  of  saiil 
liiotioD.  Tbe  teutb  and  thirty-fourth  causes  of  error  assigned 
relate  to  tbe  »ame  subjuct  and  will  be  considered  togftlitr. 
They  are  to  the  efCwt,  that  the  court  below  eiTcd  in  over- 
ruling the  motion  to  oonsolidnte  with  this  suit  tbe  croga-bill 
of  defendants  against  complainants  and  one  Joab  HoDgb- 
lun,  and  in  nut  disposing  at  the  same  time  of  the  issues 
raised  upon  the  cross-bill  and  answers  thereto. 

If  it  is  not  UDderstood,  it  may  as  well  now  be,  that  there 
is  no  such  a  thing  known  in  chancery  practice  as  a  consoli 
datiou  of  the  issues  raised  by  a  crossbill  and  answers  witb 
the  original  bill  and  answer.  To  permit  such  a  proceedin;; 
would  be  contrary  to  every  precedent  in  chancery  praciiti, 
and  un  attempt  to  defeat  the  very  ends  for  which  courts  of 
chancery  were  instituted,  by  a  confusion  of  issues,  parties, 
and  pleadings. 

Tbe  crossbill  la  tbe  case  before  us  brings  into  this  stiii 
a  new  pai'ty  and  new  issues,  and  in  fact  is  an  original  bill. 
In  such  a  case,  what  is  to  be  done?  Counsel  for  defeodani!^ 
say,  Consolidate  these  causes,  regardless  of  consequeiicts- 
Tbis  we  are  Dot  inclined  to  do,  but  will  allow  the  cross-biii. 
if  crossbill  it  can  be  called,  and  tbe  issues  thereon  raised 
by  the  answer,  to  be  beard  in  accordance  with  the  well- 
settled  rules  of  chancery  practice.  Either  party  migfat  have 
moved  tbe  court  below  so  that  tbe  original  and  cross-bill,  if 
cross-bill  it  could  be,  might  have  come  on  for  bearing  at 
the  same  time.  This  is  tbe  usual  practice.  lo  the  ca»- 
before  us,  however,  no  such  motion  appears  to  have  bein 
made,  and  the  parties  elected  to  proceed  with  the  hearing 
of  the  original  bill.  In  refusing,  then,  to  consolidate  the 
cross-bill  and  answer  with  the  original  bill  and  answn-,  we 
can  see  no  error  op  injustice  done  to  either  party. 

l^e  twelfth  cause  of  error  assigned  is,  that  "the  conrt 
below  erred  in  granting  the  motion  of  complainant  fw  an 
order  closing  the  proofs  of  this  cause."     By  an  examiuatioo 


504  IIUNTINGTOX    V.    MoORE.  [>Up.  Ct. 


Opinion  of  the  Court— Waters,  J. 


as  debts  due  and  owing  to  the  firm  at  Webb's  death,  tbat 
being  the  total  shown  by  exhibit  A  filed  by  defendants 
as  a  statenaent  of  debts  due  and  owing.  In  this  sum  was 
included  the  amount  of  "expense  account"  and  "train  ac- 
count," which  were  assets,  and  which  were  deducted  from 
the  amount  of  exhibit  A  aforesaid,  and  properly  deter- 
mined the  actual  amount  of  debts  due  and  owing  to  the  firm 
at  fifty-six  thousand  two  hundred  and  twenty-one  dollars 
and  fifty-six  cents.  In  maldng  the  calculation  of  fifty  per 
cent,  of  debts  to  be  allowed  as  uncollectible,  the  mas- 
ter deducted  the  amount  of  the  accounts  of  N.  Webb 
and  wife  from  the  amount  of  the  original  statement  of 
debts,  instead,  as  it  should  have  been,  from  the  actual 
amount  of  debts  found  by  deducting  "expense  account" 
and  "train  account"  from  the  amount  of  said  statement  as 
above  stated.  The  master  thus  allowed  for  uncollectible 
debts  fifty  per  cent,  of  forty-seven  thousand  seven  hundred 
and  sixty-two  dollars  and  forty -^ix  cents  instead  of  fifty  per 
cent,  of  twenty-seven  thousand  eight  hundred  and  seventy- 
eight  dollars  and  ninety-nine  cents;  thus  allowing  as  un 
collectible  fifty  per  cent,  of  "expense  account"  and 
"train  account,"  which  were  not  charged  or  regarded  as 
assets.  In  other  words,  crediting  these  accounts  in  full 
once  and  fifty  per  cent,  of  them  again.  This  correction 
being  made,  makes  the  amount  to  be  deducted  from  gross 
assets  of  N.  Webb  &  Co.  fifty-nine  thousand  and  sixtv- 
four  dollars  and  forty-four  cents,  instead  of  sixty-nine 
thousand  and  six  dollars  and  eighteen  cents,  as  stated  bv 
the  master,  and  loaves  net  assets  ninety-§ix  thousand  five 
hundred  and  sixty-one  dollars  and  seventy-three  cents,  and 
the  amount  due  N.  Webb  at  his  death  from  the  firm  of  X. 
Webb  &  Co.  three  thousand  eight  hundred  and  forty-four 
dollars  and  sixtv-seven  cents,  instead  of  five  hundred  and 
thirty  dollars  and  seventv-six  cents,  as  found  bvtlie  master. 
The  second  error  on  the  face  of  the  record  to  be  consider- 
ered  occurs  in  schedule  B,  annexed  to  the  master's  re- 
port, and  consists  in  charging  as  assets  of  W.  H.  Moore  & 
Co.,  goods,  wares,  etc.,  on  hand  at  Webb's  death,  ninetj- 
four  thousand  seven  hundred  and  fifty -eight  dollars  and 
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been  charged  from  six  montha  after  bis  death.   The  accoont, 
properly  stated,  stands  thus: 

Amount  due  N.  Webb's  estate  from'  assets  of 
N.  Webb  &  Co.,  at  time  of  Webb's  death |3,844  69 

Amount  due  at  same  date  from  assets  of  W.  H. 
Moore  &  Co 57,713  21 

Total   due  N.  Webb   at  his   death,    which  was 

October  15,  1866. . .  ^ 161,567  &< 

Interest  on  this  amount  from  April  15,  1867  (six 
months  after  death  of  N.  Webb)  to  August  20, 
1870  (date  of  master's  report),  at  six  per  cefi<t. 
per  annum 12,362  87 

Total  173,920  To 

From  this  deduct  JIOOO,  paid  by  defendants  to 
complainant  by  order  of  court  made  October 
11,  1869 1,000  Of) 

Leaves  due  estate  of  N.  Webb,  deceased |72,920  T.") 

So  that  the  decree  of  the  court  below  should  have  been 
for  seventy-two  thousand  nine  hundred  and  twenty  dollars 
and  seventy-five  cents,  instead  of  ninety-seven  thousand 
five  hundred  and  ninety-six  dollars  and  nineteen  cents,  as 
found  by  the  master,  and  decreed  by  the  court 

We  now  come  to  the  second  and  third  causes  of  error 
assigned,  and  which  relate  to  the  action  of  the  chief  justice 
at  chambers  in  granting  an  order  for  the  payment  of  odi^ 
thousand  dollars  by  defendants  to  the  complainants.  This^ 
sum  appears  to  have  been  credited  by  the  master  in  his  r  * 
port  to  defendants,  and  whatevei*  error  there  might  have 
been  in  the  granting  of  this  order  by  the  chief  justice  a! 
chambers,  can  not  now,  in  any  way,  affect  the  rights  aiiil 
interests  of  these  defendants.  For  by  the  judgment  of  this 
court  they  are  found  to  be  owing  the  complainants,  as  tlu* 
legal  representatives  of  the  estate  of  N.  Webb,  deceased, 
the  sum  of  seventy-two  thousand  nine  hundred  and  twentv 
dollars  and  seventy-five  cents,  and  this  credit  having  been 
allowed  them,  and  no  injustice  done  the  defendants,  it  is 
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H ,"  ii  Is  not  error  to  permit  an  amendment  so  as  to  confonn  tbe  copy 

to  the  original  and  then  to  receive  the  latter  In  evidenca 

Attorney   Competsnt  WiTNias  k>b  Olibnt.— An  attorney  is  a  oompeMK 

witness  for  his  client. 

FoBMBB  Administbatob  Coxfbtbbt  Witnbbb  vob  Successob.— A  loraer 
administrator  de  bonis  non  is  a  competent  witness  for  one  subaeqaenUi 
appointed  in  a  suit  relating  to  the  estate,  where  such  witness  Is  Dotsbova 
to  be  Interested  in  the  event  of  the  suit, 

Exclusion  or  Ibbblbvant  Eyxdebob.— The-  ezcIusiOB  of  evldenoe  InetenDt 
to  the  issue  to  be  tried  is  not  erroneous. 

INBIBUOTIONS  ExcGPTBO  TO  AS  A  WHOLE. --Exceptions  to  instnicUoiB  most 
be  speclflc  or  the  instructions  will  not  be  reviewed,  and  if  excepted  to  u 
a  whole,  all  must  be  affirmed  if  one  is  found  correct. 

RETUSAii  or  Correct  Instructions  not  Ebbob,  When.— It  Is  not  enor  to 
refuse  liustructions  asked  for  by  a  partyt  even  though  correcti  where  the 
instructions  already  given  cover  the  entire  case  and  submit  it  properir 
to  the  jury. 

iNTOBMAii  Vbbdict,  Gorbbctton  ot.— Where  a  jury  find  for  tbe  plaintiff  bi 
an  action  on  an  administrator's  bond  "the  sum  demanded  with  Interest 
at  six  per  cent/'  it  is  not  error  for  the  court  to  aid  them  In  putting  cadi 
verdict  into  proper  form,  so  as  to  show  that  they  find  for  the  plifaitlil 
"the  sum  demanded,  and  assess  his  damages  at,**  etc 

Objections  to  Aroumekts  or  CouNSBL.'^The  appellate  coort  will  not 
consider  an  objection  urged  below  as  a  ground  for  a  new  trial,  that  the 
opposing  counsel  used  "improper  arguments,"  where  it  does  not  appetr 
what  the  arguments  were,  or  that  the  court  below  was  applied  to  for 
correction  at  the  time,  and  proper  exceptions  taken. 

Failure  to  Coioiit  Documentary  Evidence  to  JuBT.—It  Is  not  a  ground 
for  a  new  trial  that  the  judge  did  not,  when  the  jury  retired,  eonmlt 
to  their  hands  the  papers  and  documents  used  as  evidence  on  the  trial 

Action  on  Adminihtbator's  Bonr— The  provisions  of  the  statutes  pro 
vlding  penalties  against  administrators  for  not  exhibiting  their  acoounu 
as  required  by  law,  do  not  preclude  an  action  on  an  admini:»trator*8  bood 
to  recover  damages  for  the  loss  of  the  estate  through  his  unfaltfafotaeK 

or  neglect. 

Who  mat  Sue  on  Administratob*s  Bond.  —The  administrator  ds  donit  »«• 
Is  the  proper  person  to  sue  on  a  former  adminiatrBtor*B  bond  for  a  fair 
urc  to  delircr  over  the  assets  of  the  estate. 

Principal  and  Sureties  on  such  Bond  Sued  jointly.— An  action  maj  te 
maintained  against  the  principal  and  sureties  jointly  for  a  lM«a4A  of  m 
administration  bond,  and  judgment  against  the  principal  before  proeecd- 
ing  against  the  sureties  is  unnecessary. 

Sureties  on  such  Bond  Liable  for  Principal's  NoN-rBASANcm— SureHa 
on  an  administration  bond  are  liable,  not  only  for  the  prinelpal's  malfea- 
sance as  to  money  of  the  estate  coming  Into  his  bands,  bnt  also  for  bb 
non-feasance  in  not  collecting  the  asseta 

Administrator's  Failure  to  CoriLEcr  Intestate's  Sbabb  m  Fabthbe- 
SHIP.— An  administrator  failing  to  collect  the  share  of  bis  intestate  is  a 
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hundred  and  thirtj'-eigbt  dollars  and  sixty  cents  are  staled 
in  the  inventor;  as  the  value  of  the  deceased's  interest,  at 
the  time  of  his  death,  in  a  business  copartoership  com 
posed  of  deceased,  Charles  H.  Blake,  and  William  V,  B. 
Wardwell.  In  reference  to  this  interest  BasUl  also  Bajsin 
his  inventory:  "The 'undersigned,  being  satisfied  that  the 
sum  stated,  forty-sis  thousand  five  hnndred  and  thirtr- 
eight  dollars  and  sixty  cents,  is  correct,  has  agreed  to  re- 
ceive of  the  said  Charles  H.  Blake  and  W.  V.  B.  Wardirel! 
in  full 'discharge  of  the  capital  and  profits  of  the  said  de- 
ceased, the  aforesaid  sum.  The  said  Blalie  and  Wardveli 
have  agreed  to  pay  the  said  sum  as  soon  as  they  can  arrange 
their  affairs  to  do  so,  and  within  a  reasonable  time.  Tie 
undersigned  is  satisfied  that  the  said  arrangement  is  tlie 
best  he  could  make  for  the  interest  of  the  estate  and  tbal 
the  payment  will  be  made  in  due  time," 

In  his  report  of  May  i,  1868,  Beall  stated  the  amonntot 
receipts,  from  the  beginning  of  his  administration  till  that 
time,  to  be  five  thousand  six  hundred  and  sixty-one  dollars 
and  seventy-two  cents;  the  estate  owing  him  (Beall)  one 
hundred  and  nine  dollars  and  thirty-f^ve  cents;  and  furtber 
charges  himself  with  the  amount  of  forty-five  thousand  nine 
hundred  and  forty  dollars  and  forty-one  cents,  doe  frmn 
Wardwell  and  Blake,  and  others.  In  his  report  of  Janmir 
2fi,  1869,  Beall  states  the  total  amount  of  receipts  to  beux 
thousand  six  hundred  and  eighty-nine  dollars  and  seventT- 
one  cents,  and  disbursements  sis  thousand  five  hundred  and 
fifty-seven  dollars  and  seventy-one  cents;  due  from  himetlf 
to  the  estate  one  hundred  and  thirty-one  dollars  and  ninety 
six  cents;  and  further  charges  himself  with  the  amoant  pF 
forty-five  thousand  one  hundred  and  forty-eight  dollars  and 
five  cents,  due  from  Wardwell  and  Blake,  and  others,  on 
the  twenty-seventh  of  January,  1860.  The  probate  court 
accepted  Beall's  resignation  of  the  executor  and  adminis- 
tratorship of  Hinckley's  estate,  held  Beall  respon^ble  under 
all  requirements  of  law  for  the  assets  of  the  estate,  until 
delivered  to  his  successor,  and  to  perform  everything  re- 
quired by  law  in  the  premises. 

At   Febrnary    term,  1870,  of   the   district   coort  for  tbe 
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of  January,  1S69,  had  settled  his  accounts  of  executor  and 
administrator  in  the  probate  court  of  Santa  Fe  county, 
which  accounts  were  duly  confirmed  and  approved  by  said 
probate  court,  and  that  Beall  afterwards  resigned  his  ex- 
ecutor and  administratorship;  that  said  resignation  was 
accepted  by  the  probate  court,  and  Beall  discharged  from 
further  liabilities  and  duties  as  executor  and  administrator 
of  the  estate  of  Hinckley.  The  plaintiff  replied,  traversing 
these  pleas,  and  defendants  joined  issue.  On  the  fifth  of 
March,  the  defendant  Beall  made  an  aflidavit  for  a  continu 
ance  of  the  cause,  and  the  cause  was  continued  by  the  gen 
eral  order  of  continuance,  that  being  the  last  day  of  the 
term. 

At  the  July  term,  1870,  of  the  court  below,  Emanuel 
Spiegel  berg,  a  defendant,  having  been  summoned  by  publi 
cation  to  answer  to  petition,  was,  on  the  second  day  of  tho 
term,  ruled  to  plead  the  next  morning,  and  the  cause  was 
set  down  for  trial  on  the  fourth  day  of  the  term.  On  the 
third  day  of  the  term  a  demurrer  to  the  petitioa,  on  the 
part  of  Spiegelberg,  was  heard  and  overruled.  On  the 
third  day  of  the  term  defendants  filed  a  motion  for  a  contin 
nance,  based  on  the  alfidavits  of  Lehman  Spiegelberg  (rq^ 
resenting  himself  to  be  the  agent  of  the  defendant,  E^ianuel 
Spiegelberg),  and  of  the  defendant,  Abraham  Staab,  whirli 
motion,  after  argument,  was  overruled.  On  the  twenty-fii^t 
of  July  (fourth  day  of  the  tenu),  the  defendant,  Spiegelberg. 
pleaded  the  general  issue,  to  which  the  plaintiff  joined;  and 
the  two  pleas  actio  7k>»,  to  which  plaintiff  replied  and  de- 
fendant joined  issue. 

Then  a  jury  was  impaneled  to  try  the  issue  joined  b- 
tween  the  parties,  and  on  the  fifth  day  of  the  term  returm^i 
the  verdict:  **We,  the  jury,  find  that  the  said  defendants 
do  owe  the  said  plaintiff  the  sum  of  one  hundred  and  tweniy 
thousand  dollars,  in  manner  and  form  as  the  said  plaintif 
hath  complained  against  him,  and  they  assess  the  damaj;!:^ 
of  the  said  plaintiff,  by  reason  of  the  detaining  of  the  said 
debt,  to  forty  eight  thousand  dollars;  that  the  said  defend 
ant,  George  T.  Beall,  did  not  well  and  truly  observe,  pfr- 
form,  fulfill,  and  keep  all  and  singular  the  requirements  of 
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the  condition  of  the  bond  upon  which  this  action  is  f  onnc 
according  to  tiie  tenor  and  effect  thereof,  and  that  the  £ 
defendant,  Cteorge  T.  Beall,  was  not  discharged  from  f urt 
liabilities  of,  to,  and  for  the  estate  of  Oharles  S.  Hinck 
deceased,  by  the  probate  court." 

Upon  this  verdict  the  court  below  entered  judgment, 
the  eighth  day  of  the  tenn  the  defendants  mored  the  co 
to  set  aside  the  verdict  of  the  jury  and  grant  a  new  ti 
which  motion,  after  argument,  was  overruled.  Next, 
fendants  moved  in  arrest  of  judgment,  which  motion  i 
also  overruled.  Next  day  (ninth  of  the  term),  the  defe 
ants  moved  for  an  appeal,  which  was  granted. 

The  errors  assigned  by  the  plaintiffs  in  error,  defenda 
in  the  court  below,  are  thirteen  in  number; 

1.  '*The  court  below  erred  in  overruling  the  demur 
filed  to  the  petition  of  said  territory  in  said  cause  by  the  s 
now  plaintiffs.''    After  the  overruling  of  the  demurrere 
the  petition  and  amended  petition,  and  exception  by 
BOW  plaintiffs  to  such  ruling  and  judgment,  as  appears 
the  transcript,  said  plaintiffs  pleaded  over,  thereby  waiv 
their  demurrer.    Pleading  over  to  a  declaration  adjud|; 
good  on  demurrer,  without  any  reservation,  is  a  waiver 
the  demurrer,  as  held  by  repeated  decisions  of  this  coui 
Watkina  v.   TJnited  States,   9  Wall.  762.     Pleading  over 
a  declaration  adjudged  good  on  demurr^  is  a  waiver  of  1 
demurrer,  and  when  a  defendant  files  a  rejoinder  to  a  re]  i 
cation  adjudged  on  demurrer,  his  act  in  pleading  over  mui 
for  the  same  reason,  be  held  to  have  the  same  effect:    ^1 
rifta  (Mf  V.   TFe8l,  7  Id.  92;  UnUed  States  v.  Bt^d^  5  He 
51.    Hence,  if  the  plaintiffs  in  error  wished  a  review 
this  court  of  the  judgment  of  the  court  below  on  demum 
they  should  not  have  pleaded'  over,  but  permitted  the  ju<i 
inent  on  the  demurrer  to  stand. 

2.  '^The  court  below  erred  in  permitting  the  plaintiff  li 
low  to  amend  her  petition  by  striking  out  of  the  same  1 
name  of  Luz  Ortiz  de  Pino,  one  of  the  defendants,  whilst 
plea  in  abatement  to  said  petition  was  still  pending  un< 
ci4ed.»' 

8*  '^The  court  below  erred  in  permitting  the  plaintiff  II 
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expected  to  be  able  to  procure  by  the  following  term.    | 
laches  of  co-defendants,  either  in  the  procurement  of  oj 
Bel,  due  diligence  in  securing  the  attendance  of  witnefl 
or  in  making  other  necessary  arrangements  for  defe( 
should  not  influence  a  court  to  grant  a  continnancey  otl 
wise  the  termination  of  a  suit  might  be  indefinitely  pi 
poned,  and  in  a  case  where  the  cause  of  action  does 
Burviye  the  rights  of  a  plaintifl,  might  be  irremediably  pi 
udiced,  or  wholly  sacrificed,  by  a  single  continuance.    '\ 
court  below  did  not  err  in  denying  said  continuance,  wh 
was  an  exercise  of  its  discretionary  power. 

5.  ''The  court  below  erred  in  refusing  to  defendants 
said  court,  after  the  application  for  a  continuance  had  b< 
refused,  sufBcient  time  to  prepare   an   application   f(N 
change  of  venue  in  said  cause.''    The  statutes  of  this  te 
tory  upon  the  subject  of  practice  make  it  imperative  u] 
the  courts  to  grant  a  change  of  venue  when  the  judge  is 
terested  in  the  suit,  as  when  the  party  moving  for  a  chai 
of  venue  shall  do  certain  things  therein  specified;  but 
the  statutes  do  not  prescribe  at  what  stage  of  the  procc  < 
ings  application  for  change  of  venue  should  be  made,   : 
granting  of  delay  for  the  purpose  of  making  such  appl  i 
tion  is  reasonably  within  the  discretionary  pow^s  of 
court.    In  this  case,  the  day  of  trial  was  fixed  and  the  : 
lay  was  asked  immediately  after  the  denial  of  a  motioi 
continue  the  cause  to  another  term.    Under  the  circ 
stances  it  is  evident  the  request  was  for  the  sole  purpose 
postponing  the  trial  of  the  cause  at  that  term.    The  ] 
vision  of  the  statute,  that,  ''on  calling  of  the  docket, 
eases  shall  be  tried,  set  for  triel,  or  continued,"  is  imp 
tive;  and  from  it  we  are  to  infer  that,  when  a  cause 
been  set  for  trial,  the  effort  of  either  party  to  delay  the  t 
should  be  discountenanced  by  the  court. 

6.  "The  court  below  erred  in  permitting  the  copiei 
tbe  letters  of  administration  granted  to  George  T.  Beal 
be  read  as  evidence  in  said  cause,  and  in  admitting 
bond  of  said  Beall  and  others  to  be  read  as  evides 
Beference  to  the  transcript  in  the  court  below  shows 
"when  the  aforesaid  letters  of  administration  were  off 
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administrator  de  bonis  non  upon  the  estate  of  C.  S.  Hinal 
ley,  deceased,  to  testify  aa  a  witness  on  the  part  of  sal 
plaintiff."  Authorities  are  on  the  side  of  the  ruling  of  tl 
court  below  as  td  the  competency  of  an  attorney  to  testil 
on  the  part  of  his  client.  ''The  attorney  of  a  party  is  n< 
an  incompetent  witness  for  him:"  Bobi'MOn  t.  JDamehyf 
Barb.  20.  "Attorneys  and  counselors  are  competent  wi 
nessea  for  their  clients  in  causes  conducted  Iqr  them:''  14 
tie  y.  MoKeoHy  1  Bandf.  607.  The  competency  of  a  forme 
administrator  de  bonis  non  to  testify  in  a  cause  between  th 
former  administrator  and  a  subsequent  administrator  de  bom 
non,  as  to  any  matter  growing  out  of  the  same  estate,  d< 
pends  entirely  upon  whether  he  had  an  interest  or  not  I 
the  result  of  the  suit  pending,  and  as  it  does  not  appes 
from  the  transcript  that  Elkins  had  such  interest,  the  ru 
ing  of  the  court  below  was  not  erroneous. 

8.  ''The  court  below  erred  in  refusing  to  permit  the  A 
fendants  in  said  court  to  prove  by  Samuel  Ellison  tb 
length  of  time  necessary  to  settle  up  the  business  of  a  larg 
commercial  concern,  and  by  Pablo  Delgador,  the  deprecii 
tion  of  goods  between*  the  periods  of  January,  1867,  «j] 
January,  I860."  Evidence  of  the  nature  stated  in  this  a 
signm^it  was  irrelevant  to  the  issue  joined  between  tb 
parties,  and  therefore  the  court  below  did  not  err  in  e: 
eluding  it. 

9.  "The  court  below  erred  in  giving  the  instructions  o 
the  part  of  the  plaintiff  in  said  court,  which  it  gave  to  tl 
jury,  and  in  refusing  to  give  to  the  jury  the  inatmctioi 
asked  for  on  the  part  of  the  defendants  in  said  suit.''  Tl 
instructions  given  to  the  jury  in  the  court  below  do  not  ai 
pear  by  the'  transcript  to  have  been  given  on  the  asJdng  < 
the  then  plaintiff.  They  were  as  follows:  On  the  part  ( 
the  plaintiff  in  this  cause  i^  is  contended  that  the  defendan 
George  T.  Beall,  as  administrator  of  Charles  8.  Hinckle 
deceased,  sold  the  int^est  of  Hinckley's  estate  in  the  pro 
erty  and  effects  of  the  firm  of  Hinckley,  Blake  &  Wardwe 
to  Blake  ft  Wardwell,  the  surviving  partners  of  the  firm,  f 
the  sum  of  forty -six  thousand  five  hundred  and  eighty-eig 
dollars,  on  credit,  without  taking  any  security  for  the  san 
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In  the  opinion  of  the  court  the  statements  of  the  inyentorf 
filed  by  Beall  in  the  probate  court,  which  are  evid^ce  in 
the  cause,  and  the  evidence  of  Stephen  B.  £lkin8>  estab- 
lish the  fact  of  such  sale;  by  selling  this  property  on 
credit,  Beall  becomes  personally  liable  in  law  to  the  estata 
for  the  amount  for  which  the  property  was  sold,  and  if  the 
jury,  from  the  evidence,  arrive  at  the  same  ccmclusioQ  with 
the  court,  they  should  find  for  the  plaintiff,  and  asseas  Us 
damages  at  forty-one  thousand  five  hundred  and  flftj-aix 
dollars,  with  interest  at  six  per  cent.,  such  interest  to  com- 
mence six  months  after  the  inventory  was  filed,  Januaiy  10, 
1867. 

''The  approval  by  the  probate  judge  of  the  annual  re^ 
ports  of  Beall  did  not  release  or  discharge  Beall  from  his 
liability,  or  in  any  way  affect  such  liability  bm  r^ards  the 
matter  in  controversy  in  this  suit/'  ''In  this  case  the  fact 
that  Elkins  or  Griffins,  as  administrators,  may  have  fiiiled  to 
sue,  does  not  affect  Beall's  liability  on  his  bond  in  any  way/* 
"If  an  executor  sells  at  private  sale  property  of  an  estate 
and  fails  to  collect  the  amount  due,  he  is  personally  respon- 
sible." "In  civil  cases  the  court  is  the  law,  and  the  jury  is 
bound  by  the  instructions  of  the  court."  "The  fact  that  El- 
kins, as  administititor,  demanded  any  money  ttom.  Blake  & 
Wardwell  does  not  relieve  George  Beall  of  any  of  his  respon- 
sibility for  any  of  his  acts  as  administrator."  These  instrac- 
tions  were  excepted  to  as  a  whole  in  the  court  below,  and 
this  court,  following  the  practice  as  ascertained  by  decis- 
ions of  the  supreme  court  of  the  United  States,  wiU  not 
review  exceptions  to  instructions  to  a  jury  unless  made  spe- 
cifically;  and,  further,  if  one  of  the  instructions  excepted 
to  as  a  whole  was  proper,  they  must  all  be  affirmed.  On  the 
part  of  the  defendants  in  the  court  below,  five  instructions 
to  the  jury  were  asked  and  the  Q&fusal  of  the  cooft't»  give 
said  instructions  was  excepted  to  as  a  whole.  In'Hhe  ease 
of  Ldber  y.  Cooper ^  7  Wall.  570,  the  supreme  oouit  of  tfat 
United  States  held :  "It  was  not  error  f <»  the  court  to  i^ 
fuse  to  give  the  instructions  asked  for  by  the  defendant 
even  if  correct  in  point  of  law,  provided  those  givai  cov- 
ered the  entire   case,   and   submitted  it  properly  to  the 
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jury."  In  the  present  case  the  instractions  of  the  coi 
below  informed  the  Jnry  snfflciently  of  the  law  applical 
to  the  case,  and  as  to  the  verdict  it  shonld  give  in  case 
found  certain  facts  from  the  evidence.  So  the  mling  of  1 
conrt  below  in  these  premises  was  not  erroneons. 

10.  "The  conrt  below  erred  in  receiving  and  recording  1 
informal  verdict  of  the  jnry,  and  in  rendering  jndgme 
thereon." 

11.  "The  conrt  below  erred  in  rendering  judgment 

SQch  informal  verdict,   as   it   did   render  in  this  causi 

The  transcript  shows  that  as  to  the  "informal  verdi( 

mentioned  in  both  these  assignments  of  error,  the  fa< 

are  that  the  jnry  returned  into  court  the  verdict  in  the 

words:    "We,  the  jury,  unanimously  find  for  the  plaint 

the  sum  demanded,  with  interest  at  six  per  cent.;"  th) 

"then  the  court  stated  that  the  verdict  should  be  put 

form,V  which  was  done,  "and  then  the  court  stated  to  t 

jury:    Gentlemen,  listen  to  your  verdict  as  the  court  h 

recorded  it:    You  say  you  find  for  the  plaintiff, the  su 

demanded,  and  assess  his  damages  at  forty-eight  thousai 

dollars,  and  so  say  you  all?"    The  jury  replied  in  the  affiri 

ative,  and  the  jury  was  discharged.    Thus  it  api)ear8  th 

the  jury  found  in  favor  of  the  plaintiff  the  sum  claime 

with  six  per  cent  interest,  and  that  the  court,  in  presen 

of  the  jury,  put  in  definite  language  its  finding,  namel 

the  sum  of  damages  by  it  assessed.    The  sum  claimed  1 

the  plaintiff  was,  in  round  numbers,  forty-six  thousand  fl^ 

hundred  and  sixty-six  dollars,  and  the  verdict,  if  found  j 

his  favor,  should  be  for  that  sum,  and  interest  for  thr< 

years,  at  six  per  cent,  per  annum,  amounting  to  seven  tho 

sand  four  hundred  and  eighty-one  dollars  and  eighty-eigl 

cents,  making  the  entire  sum  of  damages  forty-nine  tho 

sand  forty-seven  dollars  and  eighty-eight  cents,  one  thousao 

forty-seven  dollars  and  eighty-eight  cents  of  a  mistake  : 

favor  of  the  defendants  below.    Aside  from  this  mistak 

this  court  finds  no  error  on  the  part  of  the  court  below  f< 

aiding  the  jury  in  putting  its  verdict  into  shape  to  expre 

Its  true  intent  and  meaning,  and  in  afterwards  recording 

in  such  technical  form  as  was  necessary  to  its  legal  effe< 
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In  the  case  of  Laber  y.  Oocperj  before  Qited,  the  stiprane 
court  of  the  United  States  held  that  '^a  yerdiet,  niHLem  it 
be  a  special  one,  is  always  amendable  by  the  notes  of  the 
judge."  We  think  it  is  fortunate  fw  the  litigants,  in  order 
to  promote  the  ends  of  justice,  that  our  common  law  conrtB 
haye  power  to  aid  juries  in  putting  their  yerdicts  into  tonn 
to  giye  legal  expression  to  their  findings  according  to  the 
eyidence;  otherwise  it  would  be  very  rarely  that  a  verdict 
would  stand,  unless  the  jury  happ^Dued  to  have  on  it  a  man 
of  sufficient  legal  attainments  to  pnt  the  verdict  is  fonn. 
bef (Mre  returning  it  into  court. 

12.  ''The  court  below  erred  in  refusing  to  grant  to  said 
defendants  a  new  trial  in  said  cau^e. 

13.  ''The  court  bdow  erred  in  refusing  ta  arrest  the 
judgment  in  said  cause.'' 

In  the*  motion  to  set  the  verdict  aside  and  grant  a  new 
trial,  fifteen  reasons  are  alleged,  and  as  the  principles  of 
most  of  these  have  already  been  discussed,  it  is  not  neceB* 
sary  to  again  advert  to  them,  so  we  will  proceed  to  notice  a 
few  of  tiiose  not  before  considered : 

1.  "The  jury  found  against  the  law  and  the  evidence/' 
The  jury  found  according  to  law,  as  laid  down  by  the  court 
and  the  evidence  submitted  to  it. 

6.  "The  court  permitted  the  counsel  for  the  plaintiff,  in 
his  closing  argument  to  the  jury,  to  make  improper  aifs- 
ments  to  influence  the  opinions,  actions,  and  yerdict  of  the 
jury."  Except  in  the  motion  itself,  as  aboye  qnoted,  tiie 
transcript  contains  nothing  to  inform  this  court  of  tbe 
statements  made  and  arguments  used  by  the  counsel,  wkich 
the  plaintiffs  in  error  styled  "improper."  It  is  the  dsty  ri 
counsel  to  attend  to  their  case  from  beginning  to  end,  and 
if  "improper"  statements  have  been  made,  or  "improper 
arguments"  have  been  used  by  opposing  counsel  to  tiie 
jury,  they  should  immediately  apply  to  the  court  trying  the 
cause  for  correction,  and  if  not  corrected,  they  should  ei- 
cept,  and  have  the  exertion  appear  on  the  record  with  tf 
much  certainty  as  any  other  ruling  of  the  conrt  excepted  t9 
Then  if  arguments  in  a  court  below  be  proper  matter  of  rt- 
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▼iei^^  the  court  of  review  would  be  informed  of  the  natui 
of  the  error  songht  to  be  corrected. 

11.  ''The  court  did  not  commit  into  the  hands  of  th 
jury,  upon  their  retirement  to  agree  upon  their  yerdict,  an 
of  tbe  papers,  documents,  writings,  or  records  introduce! 
in  eridence  in  this  case,  and  the  jury  retired  without  any  c 
said  \^ritten  evidence  in  their  hands  or  possession,  an( 
found  their  verdkt  without  any  of  the  said  evidence  beini 
present  with  thenu''  As  to  this  allegation,  comment  wouI< 
be  superfluous. 

14.  ''The  defendants  have  discovered  since  the  trial  neT 
and  important  evidence  which  was  unknown  to  them  whei 
the  trial  was  had."  The  motion  itself  does  not  disclose  tbi 
nature  of  the  evidence  claimed  to  have  been  discovered 
nor  does  it  allege  any' document  or  other  paper  as  made  i 
part  of  said  motion  which  would  inform  the  court  of  th 
Ttatnre  of  such  newly  discovered  evidence.  There  is^  ho-w 
ever,  in  the  transcript,  immediately  following  this  motioi 
the  affidavit  of  one  of  the  defendants,  stating  that  the  d( 
fcndants  were  surprised  by  the  testimony  of  S.  B.  Elkint , 
and  then  states  argumentatively  what  he  expects  might  b 
proved  as  against  Elkins'  testimony  by  documents^  etc.  Th 
papers  referred  to  by  the  affidavit  are  reports,  etc.,  records 
in  the  office  of  the  clerk  of  the  probate  court  for  Santa  F 
county,  but  disclose  no  facts  which  would  do  away  with  th 
liability  of  Beall,  even  if  admissible  in  evidence. 

The  motion  in  arrest  of  judgment  mentions  no  poit 
which  has  not  been  hereinbefore  treated  of.    In  the  argi 
ment  of  this  cause  here,  some  legal  questions  have  bee  i 
raised,  which  this  court  will  consider,  whether  they  wei  i 
formally  presented  to  the  court  below  or  not. 

The  plaintiffs  in  error  have  insisted  that  the  only  remec  ' 
authorized  by  law  against  executors  and  administrators  (  i 
their  bond  is  designated  in  the  Revised  Statutes,  sees.  : 
and  12,  pp.  34  and  36,  which  they  cite  in  their  brief.    Tl  ! 
first  of  these  sections  prescribes  what  the  probate  judg  . 
clerk  of  the  probate  court,  and  the  executor  and  admin 
trator  shall  do  in  the  premises  of  issuing  letters  of  adml 
istratioa,  and  the  onlv  liability  therein  prescribed  is  that 
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the  probate  jndge  for  issuing  letters  of  administration  with 
out  taking  bond  and  complying  in  other  respects  with  the 
requirements  of '  this  section.  Section  12  prescribes  the 
times  when  the  executor  or  administrator  shall  exhibit  his 
accounts  and  vouchers  to  the  probate  court  for  settlement; 
^'and  upon  every  failure  so  to  do,  may  be  fined  not  more 
than  one  hundred  dollars,  for  the  use  of  the  county,  and 
shall  forfeit  to  the  party  injured  double  the  damages  sos- 
tained  by  such  default."  If  the  hypothesis  of  the  plaint- 
iffs in  error  be  correct,  the  end  and  aim  of  the  law  in  exact- 
ing bonds  of  executors  and  administrators  is  merely  to  secnie 
an  annual  presentation  of  accounts  to  the  probate  court,  or, 
in  default  thereof,  a  fine  not  exceeding  one  hundred  dollars, 
for  the  use  of  the  county,  and  damages  to  each  persca  in- 
jured by  default  of  such  annual  ex  parte  statement^  but  not 
to  secure  the  estate  itself  for  the  benefit  of  heirs  and  lega- 
tees. It  is  fortunate,  however,  for  widows,  (orphans,  and 
all  others  entitled  in  the  distribution  of  decedents'  estates, 
that  our  courts  take  a  broader  view  of  the  questi<m.  Hie 
statute  requires  the  penalty  of  the  bond  to  be  not  less  than 
double  the  estimated  value  of  the  estate,  conditioned  for 
the  faithful  performance  of  his  duties  as  executor  or  admin- 
istrator. 

The  duties  of  an  executor  or  administrator  begin  when 
his  letters  are  issued,  and  end  with  the  delivery  of  the  estate 
to  those  entitled  to  receive  it;  and  it  is  incidentally  his  dntr. 
until  such  delivery,  not  merely  to  marshal  the  assets  and 
liabilities  of  the  estate,  but  to  manage  the  estate  in  such 
manner  that  its  value  be  not  diminished.  The  management 
and  care  of  an  estate  that  the  law  requires  of  executors  and 
administrators  is  at  least  such  as  an  intelligent  and  prudent 
man  should  exercise  in  his  own  afifairs^  and  to  that  end  allows 
them  ample  compensation  for  their  services,  and  reasonable 
expenses  incurred  in  the  interest  of  the  estate.  They  are 
also  required  to  settle  up  the  estate  as  speedily  as  can  be, 
without  loss  or  diminution;  and  in  some  cases  they  are  r^ 
quired  to  settle  within  one  year  from  the  testator's  death, 
if  the  estate  can  not  be  settled  within  a  shorter  period 
These  are  some  of  the  duties  that  come  within  the  nurriew 
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of  the  estate  be  detained  from  him,  it  is  his  right  and  dut)* 
to  sue  for  recoveiy,  either  of  the  detained  article  itself,  or 
the  value  of  it,  and  also  to  sue  for  damages  done  to  sa} 
portion  of  the  estate  which  belongs  to  his  administratioiL 
Now,  suppose  a  former  executor  or  administrator  detains 
assets  of  the  estate,  or  has  diminished  its  value.  Tbe  ad- 
ministrator de  bonis  non  should  certainly  have  the  right  to 
sue  in  such  form  of  action  as  would  most  speedily  and  eer- 
tainly  secure  possession  of  the  assets  in  kind,  or  their  value 
in  money,  in  case  of  waste  or  diminution  in  value;  and  the 
heirs  and  distributees  caju  not  sue,  for  the  simple  reason 
that  no  right  of  action  at  law  in  the  premises  belong  to 
them,  or  either  of  them,  until  the  administration  be  entirely 
completed,  and  the  share  of  each,  after  paying  all  liabilities 
of  the  estate,  ascertained.  Under  title  Executor,  Jacob*8 
dictionary  says:  ^'If  the  executor  does  any  waste,  or  mis- 
employs the  estate  of  the  deceased,  or  doth  anything  by 
negligence  or  fraud,  etc.,  it  is  a  deoagtamty  and  he  shall 
be  charged  for  so  much  out  of  his  own  goods:  8  Bep.  ISS."* 
^^And  a  new  executor  may  have  action  against  a  former 
executor  who  wasted  the  goods  of  the  deceased:  Hob.  266."* 

The  plaintiffs  in  error  assert  that  suit  can  not  ^'be  prose 
cuted  against  the  sureties  on  the  executor's  or  administra- 
tor's bon^,  until  a  judgment  shall  have  first  been  obtained 
against  the  administrator,"  the  principal  in  the  bond.  Sec- 
tion 8,  page  192,  Revised  Statutes,  settles  this  question  in 
few  words:  ^^o  person  shall  be  sued  as  indorser  on  secorih* 
unless  suit  has  been  first  or  simultaneously  brought  and 
prosecuted  in  good  faith  against  the  iHrincipal,"  and  there 
is  no  statutory  provision  making  sureties  on  an  executor's 
or  administrator's  bond  an  exception  to  this  rule. 

The  plaintiffs  in  error  also  assume  that  ^'the  sureties  of 
an  executor  or  administrator  are  not  liable  for  anything, 
except  it  should  have  come  into  the  hands  of  the  executor 
or  administrator."  The  condition  of  the  executor's  or  ad- 
ministrator's bond  required  by  statute  is  for  ''the  faitiifal 
performance  of  his  duties,"  in  such  capacity,  and  it  is  a 
question  of  law  what  he  should  do,  or  what  he  should  not 
do,  therein^  i.  e.,  to  determine  what  is  a  '^faitiiful  perform- 
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anee  of  his  dnties."    The  law  considers  that  immedii 
on  the  issuing  of  letters  of  administration^  or  executori 
the  entire  estate  of  the  decedent  vests  in  his  personal  n 
sentatives,  and,  we  expect,  it  then  becomes  his  dutj 
take  charge  of  the  same  and  secure  it  from  loss. 

It  is  not  alone  for  the  ^'faithful  performance  of  his  dut . 
in  the  administration  of  such  portions  of  the  estate  as  i 
come  to  mere  manual  possession,  that  such  bond  is  reqi  i 
and  given,  but  the  liability  extends  to  compensation  for 
or  damages  resulting  to  the  estate  from  non-feasanc: 
misfeasance  as  well  as  malfeasance,  on  the  part  of 
principal. 

It  was  not  essential  as  a  preliminary  to  the  bringin  i 
this  auit  in  the  oourt  below,  that  there  should  have  li 
'^any  judgment  in  the  probate  court,  or  elsewhere,  ag£ 
him,  for  the  amount  sued  for,  or  a  judgment  against 
for  9k  devustavU J ^  The  jurisdiction  of  the  probate  conr: 
limited  by  statute,  and  when  the  probate  court  of  Sji 
Fe  county  accepted  the  resignation  of  Beall  as  execi 
and  administrator,  its  jurisdiction  as  to  him,  in  that  capii 
ceased.  The  gist  of  this  action  in  the  court  below  is 
alleged  deva$tavUf  and  the  truth  of  it  tried  by  a  jury,  an* 
determination  given  in  the  verdict 

In  law,  the  partnership  of  the  decedent,  Hinckley,  n 
Wardwell  and  Blake,  terminated  on  the  death  of  Hinck 
6ri9wold  v.  Waddingion,  16  Johns.  57;  16  Id.  438.  '']l 
the  duty  of  a  survivor  [of  a  partnership]  to  furnish 
representatives  of  the  deceased  partner  with  a  full  states 
of  the  aasets.  He  must  dispose  of  the  property  to  the  1 
advantage,  and  can  not  take  it  to  himself  at  a  valuat 
without  their  [the  representatives']  assent:"  Ogdenv.  Ai 
4  Sandf.  311.  The  evidence  at  the  trial  in  the  oourt  be 
shows  that,  at  the  time  of  his  death,  Hinckley  was  a  pari 
with  Wardwell  and  Blake,  doing  business  at  Fort  Craig 
other  places  in  this  territory;  that  one  of  Beall 's  earl 
acts  of  administration  of  the  estate  was  to  dispose  of 
intprefit&  of  the  deceased  in  the  firm  to  the  surviving  i 
ners  for  the  sum  of  forty-six  thousand  five  hundred 
thirty -eight  dollars  and  sixty  cents.    He,  Beall,  as  he 
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ia  his  report  of  January  10,  1867,  agrees  to  receive  of  the 
said  Charles  H,  Blake  and  W.  V.  B.  Wardwell,  in  full  dis- 
charge of  the  capital  and  profits  of  the  said  deceased,  the 
aforesaid  sum.    The  said  Blake  and  Wardwell  have  agreed 
to  pay  the  said  sum  as  soon .  as  they  can  arrange  their 
affairs  to  do  so,  and  within  a  reasonable  time;  that  Beall 
continued  to  act  as  executor  and  administrator  for  at  least 
two  years  after  making  said  report,  ajid  retired  from  the 
administration,  reporting  the  sum  of  forty -one  thoosand 
four  hundred  and  twenty  dollars  and  sixty-five  cents,  "due 
from  Wardwell  and  Blake."    S.  B.  Elkins,  who  succeeded 
BeaJl  as  administrator,  testified  in  part:  ''When  Beall  turned 
over  the  estate  to  me  he  delivered  me  no  indebtedness  against 
Blake  and  Wardwell.    I  found  only  the  inventory  and  re- 
ports. Immediately  after  my  appointment  as  administrator, 
I  made  a  demand  of  Blake  and  Wardwell;  they  said  thej 
had  no  personal  property.    I  had  frequent  conversations 
with  Beall  about  that  part  of  the  inventory  that  relates  to 
the  sale  to  Blake  and  Wardwell,  and  stated  to  him  that  I 
thought  he  did  not  sufficiently  secure  the  estate;  he  said  he 
thought  at  the  time  they   would  pay,   but  they  had  de- 
ceived him.    He  still  hoped  they  would  pay,  he  seemed  to 
regret  their  action  and  to  be  astonished  at  it    These  con- 
versations with   Beall    continued   up   to  February,  1870. 
I  stated  to  Beall   that   Blake   and   Wardwell  wanted  to 
charge  for  depreciation  of  stock  and  bad  debts;  he  said  that 
could  not  be  admitted;  that  they  owed  the  sum  stated  in  the 
inventory  less  the  payment.    I  told  Beall  that  I  had  heard 
that  Blake  had  sold  out  to  Wardwell  and  left  the  territorr; 
he  said  his  action  was  strange  and  unexpected,  and  without 
his  knowledge.    He  said  in  different  conversations  that  thej 
had  paid  him  on  this  indebtedness  once  five  thousand  dol- 
lars, the  sum  stated  in  the  return,  and  that  was  all  they  had 
paid  him."    Cross-examined :  ''The  five  thousand  dollars  has 
been  applied  to  the  payment  of  the  debts  of  the  estate;  some 
five  thousand  dollars  credited  in  returns.    I  did  not  bring 
any  suit  against  Blake  and  Wardwell;  had  no  contract  with 
them.    I  have  been  attorney  for  Mr.  QriiBn;  have  no  suit 
against  them  for  this  claim."    The  witness  was  asked  hj 
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defendant's  counsel  if  Beall  had  ever  told  him  that  he 
sold  Hinckley's  interest  to  Blake  and  WardwelL  He 
s^w^ered:  "I  don't  recollect  that  he  ever  told  me  so;  I  infe 
so  from  Beall's  conversation^  who  treated  it  as  a  sale."  i 
We  think  the  evidence  in  effect  shows  that  Beall  did 
the  interest  of  Hinckley,  deceased,  in  the  firm  of  whict 
was  a  member,  to  the  surviving  parties.  But,  call  the  tn 
action  an  ^'arrangement,"  as  Beall  avers  in  his  report 
fore  referred  to,  or  a  taking  of  the  deceased's  interest  i 
valuation  by  the  surviving  partners  with  the  assent  of 
personal  representative,  the  estate  was  damaged  or  wai 
to  tbe  amount  which  Beall  said  was  unpaid  at  the  tim 
his  resignation  of  the  administration,  and  he  and  the  s 
ties  on  his  bond  are  liable  for  that  amount,  with  interesi 
damages  resulting  from  his  mismanagement  of  the  esl 
As  a  foundation  for  this  suit,it  waB  not  necessary  for  the 
ministrator  de  horns  non  to  try  any  experiments  in  collec 
the  amount  from  the  surviving  partners  by  suit  or  other? 
Had  Beall  not  made  the  "arrangement"  with  the  survi 
partners,  the  aspect  of  the  matter  would  have  been  differ 
but  as  he  made  a  transfer  of  those  interests,  he  and 
sureties  must  abide  the  legal  consequences  of  his  acts. 

In  the  transcript  of  this  cause  appears  an  affidavit  f 
continuance  made  by  Beall  at  the  February  term,  187< 
the  court  below,  in  order  to  produce  a  witness  to  tei 
what  would  have  amounted  to  a  falsification  of  his 
solemn  statements  in  his  report  hereinbefore  quoted; 
also  an  affidavit  made,  for  the  same  purpose,  by  anothc 
the  plaintiffs  in  error,  at  the  next  subsequent  term  of 
court.     It  further  appears  that,  at  the  trial  in  the  cour 
low,  the  plaintiffs  in  error  sougTit  to  introduce  evident 
to  "how  long  it  usually  takes  in  this  country  for  surv: 
partners  to  wind  up  and  settle  a  large  commercial 
ness,"  and  also  to  show  the  difference  "of  the  price 
stock  of  goods  in  this  country  between  January,  1867 
January,  1869."    As  such  evidence  was  irrelevant  t< 
issue,  the  court  below  rightly  ruled  it  out. 
The  judgment  of  the  court  below  is  affirmed. 
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BUTTEEFIBLD'S     OVERLAND     DISPATCH     (XX    t. 
HUGO    WEDBLBS    and    VIOENTB    ROMEBO. 

Djucubbbb  DsmcBo  Abandonbd,  Whbn.— Where,  after  a  demurrer  (o  the 
petition  or  declaration  Is  overruled,  the  defendant  pleads  tlie  fenenl 
issue,  he  is  thereby  deemed  to  abandon  the  demurrer,  and  U  ceases  to  be 
a  part  of  the  record,  and  can  not  be  oonsidered  on  appeaL 

Oapaoitt  of  CoBPOBATioN  TO  SuB,  How  TO  BB  Tbbtbh— In  an  aotkm  ty 
a  corporation  on  a  note  where  the  general  issue  is  pleaded,  the  platsiifl 
is  not  required  to  prove  its  rights  to  sue  as  a  corporation,  before  lalnh 
ducing  the  notes  in  evidence,  and  the  defendant  can  onlj  test  the  piatst- 
ifTs  capacity  to  sue  by  a  plea  in  abatement 

Appeal  from  the  district  court.  The  case  appears  firom 
the  opinion. 

Wheatan  and  Clever ,  for  the  defendants  and  appellants. 

JSUcins  and  Wheelocky  for  the  plaintiff  and  appelleeB. 
The  first  error  assigned  is  that  the  court  overruled  the  de 
fendants'  demurrer  to  the  plaintiff's  declaration.  As  the 
defendants  afterwards  filed  a  plea  of  general  issue^  their  de- 
murrer ought  not  to  be  considered  by  this  court:  Toung  v. 
Martin^  8  Wall.  354;  9  Id.  762;  Aurora  OUy  v.  West,  7  Id. 
92;  4  Id.  598;  Clearwater  v.  Meredith,  1  Id.  42;  11  Pet  80; 
5  How.  29.  If,  however,  this  court  considers  the  de- 
murrer upon  its  merits,  it  can  not  be  sustained.  Hie 
questions  raised  by  it,  were:  1.  Can  a  foreign  corpora- 
tion sue  in  the  courts  of  New  Mexico?  This  question 
ought  to  be  raised  by  a  plea  in  abatement  (see  7  Id.  573), 
but  the  supreme  court  of  the  United  States  has  decided 
positively  that  a  corporation  created  by  the  laws  <rf  one 
state  can  sue  in  the  courts  of  another,  unless  expresslj 
prohibited  by  the  laws  or  constitution  of  the  United  States: 
Bank  of  Augusta  v.  EarUj  13  Pet.  519;  Tombif/bee  BaUroad 
V.  KneeUmdj  4  How.  16.  The  second  cause  of  demurrer 
argued  below,  was  that  the  notes  declared  on  wctc  pay- 
able to  "George  E.  Cook,  treasurer,"  and  not  to  the 
plaintiff  in  this  action.  The  averment  in  the  petition  is 
sufficient  to  identify  "George  E.  Cook,  treasurer,"  with  the 
plaintiff  in  this  suit,  and  the  question  raised  is  distinctlj 
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decided  in  Baldwin  v.  Batik  of  Newbury,  1  Wall.  234.  1 
second  WTor  eBsigHed  is  that  the  "court  below  permiti 
the  notes  to  go  to  the  jury  without  proof  of  the  corpoK 
exifltence  of  plaintiff.'^  The  existence  of  a  corporati 
plaintiff  can  only  be  called  in  question  by  a  plea  in  aba 
ment^  and  a  plea  to  the  merits  admits  the  ability  of  t 
plaintiff  to  sue.  This  has  been  so  frequently  decid 
by  tbe  United  States  supreme  court  that  it  is  no  lon^ 
an  open  question:  Society  for  propagaiUony  etc,  v.  Fatal 
4  Pet.  480;  Canard  v.  AUantto  Ina.  Oo.y  1  Id.  386;  BaUrc 
Company  V.  Quigley,  21  How.  202;  YeaUon  v.  I/ynn,  5  P 
232;  1  Chit.  449,  note  2;  Bouv.  Law  Dict^  Abatem^it,  s^ 
10.  [The  remaining  errors  not  being  considered  by  t 
court;  it  is  not  necessary  to  report  the  argument  made 
them.^ — Bep.  ] 

By  Court,  Watees,  J.: 

The  petition  in  this  case  sets  forth  that  the  plaintil 
Butterfield's  overland  dispatch  company,  is  a  body  p< 
tic  duly  organized  and  incorporated  under  the  laws  of  t 
state  of  Ifew  York;  and  that  the  defendants,  both  residei 
of  rh(;  territory  of  New  Mexico,  executed,  delivered,  a 
promised  to  pay  to  the  plaintiffs,  under  the  name  of  Geor 
E.  Cook^  treasurer,  meaning  George  E.  Cook,  treasurer 
said  company,  their  two  certain  promissory  notes^  in  t 
words  and  figures  following: 

'*MoBA,  N.  M.,  September  2,  1867. 
"14.000.    Twelve  months  after  date  I  promise  to  pay 
the  order  of  George  E.  Cook,  treasurer,  four  thousand  d 
lars,  value  received.  Httgo  Wedeles, 

Vicente  Romero.'^ 

"Mora,  N.  M.,  September  2,  1867. 
"14,000.     Eighteen  months  after  date  I  promise  to  pay 
the  order  of  George  E.  Cook,  treasurer,  four  thousand  d 
lars,  value  received.  Hugo  Wedeles, 

Vicente  Rombbo.  ' 

All  the  other  allegations  in  the  petition  are  in  the  usi 
form.  Plaintiff  then  asks  judgment  for  the  amount  of  s£ 
notes. 

Voi»  I-S4 
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To  the  petition  defendants  filed  a  general  demnrper,  which 
was  by  the  conrt  below  overruled.  Defendants  then  filed 
their  plea  of  general  issue,  the  cauBe  was  tried  by  a  jury, 
verdict  given  for  plaintiffs,  and  judgment  entered  accord 
ingly.  Motions  for  a  new  trial  and  in  arrest  of  judgment 
were  also  filed  and  overruled.  Whereupon  defendants  ap- 
pealed to  this  court. 

The  defendants  in  their  bill  of  errors  assign  eight  causes 
why  the  judgment  of  the  court  below  should  be  reversed; 
all  but  the  first  and  second,  however,  were  abandoned  by 
them  in  the  argument  of  the  cause,  and  consequently  will 
not  be  considered. 

The  first  cause  of  error  assigned  is  that  the  court  below 
erred  in  overruling  the  demurrer  to  plaintiflTs  petition.  The 
counsel  for  the  plaintiff  take  the  ground  that  as  the  court 
below  overruled  defendants'  demurrer  to  the  petition,  and 
defendants  afterwards  filed  their  plea  in  general  issue,  this 
demurrer  ought  not  to  be  considered  by  this  court,  and  in 
support  of  their  position  cite  a  number  of  authorities. 

If  the  position  taken  by  counsel  for  plaintiff  is  correct, 
the  points  raised  by  the  demurrer  in  the  court  below  can 
not  be  considered  and  reviewed  by  this  court.  This  being. 
as  we  believe,  the  first  time  that  this  question  has  been 
presented  to  this  court  for  consideration,  it  becomes  neces 
sary  that  we  give  if  a  careful  and  considerate  examination. 

The  counsel  for  the  defendants  have  cited  no  authorities 
upon  the  subject,  and  we  are  left  with  what  little  time  we 
have  for  the  consideration  of  other  matters  before  us,  to 
solve  this  question  of  practice  without  their  aid.  Our 
code  of  civil  procedure  and  practice  is  silent  on  this  sub- 
ject, and  we  are  therefore  left  to  an  examination  of  the  ques- 
tion as  construed  by  the  supreme  court  of  the  United  States, 
the  only  court  which  has  power  to  review  the  action  of  this 
court. 

The  practice  in  some  of  the  western  states  appears  to  be 
that  exceptions  taken  at  the  time  to  the  overruling  of  a  d^ 
mnrrer  saves  the  points  raised  by  the  demurrer,  and  mat  W 
reviewed  by  the  supreme  court.  This  practice,  we  appre- 
hend, is  based  on  some  statutory  provision,  for  without  it 
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such  a  practice  is  in  direct  violation  of  the  system  of  c^ 
mon  law  pleading,  a  "system  matured  by  the  wisdom 
ages,  and  founded  on  principles  of  truth  and  reason."  *[ 
common  law  rule  is>  that  after  judgment  has  been  pas 
upon  a  demurrer,  it  has  served  its  purpose  and  ceases 
become  a  part  of  the  record  for  any  further  purpose  wl 
ever  in  the  case. 

The  supreme  court  of  the  United  States  appear  to  h 
taken  this  view  of  the  oflSce  of  a  demurrer,  and  have  adhe 
to  the  principles  of  common  law  pleading  by  repeated  de 
iors,  to  the  effect  that  when  a  demurrer  has  been  disposed 
and  the  party,  instead  of  relying  upon  the  sufficiency  of 
demurrer,  pleads  over,  he  thereby  abandons  his  demun 
and  it  ceases  to  be  a  part  of  the  record,  and  can  not  be  c 
sidered  in  a  review  of  the  case:  Toung  v.  Maiiirtj  8  W 
357 J  Watkins  v.  United  Stales,  9  Id.  762 j  Aurora  CHiy 
West^  7  Id.  92;  United  States  v;.  Boydj  5  How.  29;  Cli 
toater  v.  MeredUhy  1  Wall.  42. 

This  authority  we  are  not  only  bound  to  respect,  but 
sustain ;  and  our  opinion  is,  that  when  the  defendants  in 
case  before  us  failed  to  rely  upon  the  sufficiency  of  the 
leged  demurrer  and  filed  their  plea  of  general  issue,  tl 
thereby  abandoned  their  demurrer,  and  the  question  raii 
by  it  in  the  court  below  can  not  be  considered  here, 
the  language  of  the  supreme  court  of  the  United  Stal 
"it  ceased  to  be  a  part  of  the  record."  This  language 
plain,  explicit,  and  pointed,  and  needs  no  explanation 
our  hands. 

The  second  cause  of  error  assigned  by  the  defendants 
that  "the  court  below  erred  in  allowing  the  notes  sued 
to  go  to  the  jury  without  proof  of  the  plaintiffs'  right  to  i 
in  a  corporate  capacity."  On  this  point  counsel  for 
fendants  presented  a  number  of  state  authorities,  that,  w 
we  bound  by  no  provisions  or  decisions  of  the  supre 
court  of  the  United  States,  we  w^ould  feel  inclined  to  resp< 
Section  29  of  the  Revised  Statutes  of  New  Mexico,  p.  1 
disposes  of  this  question.  This  section  provides  that 
right  of  a  plaintiff  to  sue  is  to  be  tested  by  a  plea  in  ab£ 
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menty  which  is  in  perfect  harmony  with  the  deciriona  of 
the  supreme  court  on  this  subject. 

In  the  case  before  us,  no  plea  in  abatement  appears  to 
have  been  filed,  denying  the  capacity  of  the  plaintiffs  to  eae. 
Defendants  filed  their  plea  of  general  issue,  which  admitB 
the  competency  of  the  plaintiffs  to  sue  in  the  capacity  in 
which  they  have  sued:  Socidy  etc.  v.  The  Toum  of  JPawUt^  4 
Pet  501;  Canard  v.  AUantie  Ins.  Cb.,  1  Id.  386,  387. 

This  disposes  of  the  two  causes  of  error  assigned  in  this 
case.  There  being  no  error  in  the  record,  the  judgment  of 
the  court  below  will  be  affirmed. 

'  Chief  Justice  Palen  concurs  in  the  views  herein  expressed 
with  regard  to  the  practice  on  the  demurrer.  Having  sai 
in  the  trial  of  the  cause  below,  he  takes  no  further  part  in 
the  consideration  of  the  same. 

Associate  Justice  Johnson  concurs  in  the  affirmance  of 
the  judgment,  but  dissents  from  the  opinion  of  the  eonrt  <n 
the  first  cause  of  error. 
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JANUAKY  TERM,  1872. 


THE  TBRRITORT  OP  NEW  MEXICO  on  the  bela 
OF  GERTRUDE  E.  HUNTINGTON  and  D. 
HUNTINGTON  v.  SANTIAGO  VALDEZ,  Peo3 
JuDaB,   AND  VICENTE  ROMERO. 

District  Court  hat  Issmo  Cebtiobabi  to  Pbobats  Coxtbt.— The  d 
oourts  of  tills  territory  have  JuriBdlotion  to  issue  writs  of  certlor 
(he  pzolMte  oovrts  in  the  exercise  of  their  superintending  control 
tbesk 

RnoDT  BT  Oxbtiobabi  kot  Lost  bt  Fatlubb  to  Affbal,  When.— F 
to  take  the  lawful  steps  for  an  appeal  from  an  adverse  proceeding, 
probate  court  at  the  term  at  whick  such  proceeding  is  had,  does  no 
olude  a  party  from  the  benefit  of  the  writ  of  certiorari  under  chap 
of  the  ReviBed  Statutes,  in  a  case  where  the  probate  court  had  no 
diction  of  such  party  by  appearance  or  service  of  notica 

Afpoikthbnt  ot  Dbbtob  of  Ebtatb  as  AmaNisTBATOB-'—The  appoin 
of  one  who  la  Indebted  to  an  estate,  or  against  whom  a  suit  is  pendJ 
behalf  of  such  estate^  as  administrator  thereof,  is  wholly  un warrant 
law. 

RmoTAii  OT  Administbatob  Sbt  Asms  bt  Cbbtiorabi.— The  remo^ 
an  administrator,  without  notice,  for  a  faflnre  to  file  an  inrentory, 
an  order  dispensing  with  such  inventory  until  the  determination 
certain  suit  brought  on  behalf  of  the  estate  to  obtain  an  account  o 
of  the  assets,  and  the  appointment  of  one  of  the  sureties  on  appeal  < 
defendants  In  said  suit  as  administrator  d$  bonis  non,  may  be  set 
and  annulled  on  certiorari  from  the  district  court,  and  the  probate 
may  be  restrained  from  any  further  attempt  to  remove  such  admin's 
until  the  termination  of  said  suit. 
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Appeal  from  the  district  court  for  Mora  county.    Tbe 
opinion  states  the  case. 

8.  B.  ElkinSy   Wheaiony  Clever  and  WattSy  for  the  defend- 
ants  and  appellants. 

T.  F.  Oontoayy  attorney-general,  for  the  plaintifb  and  ap- 
peiiees* 

By  Court,  Johnson,  J. : 

In  the  month  of  March,  1871,  the  relators  petitioned  the 
district  court  in  and  for  the  county  of  Mora,  showing  that 
one  of  them,  then  Gertrude  E.  Webb,  was  on  the  twentv- 
seventh  day  of  July,  1868,  appointed  by  the  probate  coort 
of  said  county,  administratrix  of  the  estate  of  Kathan  Webb, 
her  husband,  then  lately  deceased;  that  in  January,  1869, 
she  commenced  suit  as  administratrix  against  William  H. 
Moore  and  William  C.  Mitchell,  surviying  partners  of  said 
deceased,  for  settlement  of  the  interest  of  said  estate  in  the 
firms  of  W.  H.  Moore  &  Co.  and  N.  Webb  &  Co. ;  that,  be^ 
ing  unable  to  make  an  inventory  of  said  estate,  for  the  rea- 
son that  all  of  its  assets  were  in  the  hands  of  said  sarviT- 
ing  partners,  she  could  form  no  correct  estimate  of  the 
extent  and  value  of  the  said  assets.  On  the  twenty-seventh 
of  October,  1869,  she  made  report  accordingly  to  the  pro- 
bate court  of  Mora  county  (Vicente  Romero,  one  of  the 
respondents  to  this  petition,  then  being  judge  of  said  court), 
and  obtained  an  order  of  said  court  granting  her  further 
time  until  the  termination  of  said  suit  to  make  report  and  said 
inventory;  that  at  August  term,  1870,  of  the  district  court 
for  said  county,  a  decree  was  rendered  in  said  suit  against 
said  Moore  and  Mitchell  in  favor  of  said  administratrix  and 
her  present  husband,  from  which  decree  said  Moore  and 
Mitchell  appealed  to  this  court,  said  Romero,  one  of  the 
respondents  in  this  suit,  becoming  one  of  the  securities  on 
their  appeal  bond;  that  this  court  at  January  term,  1871, 
affirmed  said  decree  to  the  amount  of  seventy-four  thousand 
and  eight  hundred  dollars,  against  the  appellees  and  the 
securities  on  their  said  bond,  including  said  Romero;  that 
from  said  decree  of  this  court  said  appellees  appealed  to  the 
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Bopreme  court  of  the  United  States,  where  said  suit  is  stil 
I)ending;  that  on  January  3,  1871,  the  probate  court  of  sai( 
county  removed  said  administratrix  from  her  administration 
and  apxK>inted  said  Bomero  in  her  stead,  notwithstanding  th< 
order  of  said  court  before  mentioned,  and  the  fact  that  Bo 
mero  was  a  judgment  debtor  of  said  estate,  and  without  an] 
notice  whatever  to  said  administratrix  of  the  i>endenoy  in  saic 
court  of  proceedings  for  her  removal  from  administration 
Upon  this  exhibition  of  facts,  the  petitioners  pray  the  courl 
below  for  a  writ  of  certiorari  tb  the  said  probate  court,  etc 
On  the  eleventh  and  thirteenth  of  March,  1871,  the  respond 
ents  were  served  with  notice  of  the  pendency  of  the  petition 
and  that  on  the  twentieth  of  the  said  month,  the  districi 
court  in  and  for  said  county  would  be  moved  to  grant  sai<: 
writ. 

On  the  twenty-first  of  said  month,  after  argument  of  seii 
motion,  a  writ  of  certiorari  was  granted.    In  obedience  t«: 
the  writ  the  probate  court  of  Mora  county,  sent  to  the  courl 
below  a  transcript  of  its  proceedings,  by  which  it  appear  i 
that  on  the  third  of  January,  1871,  Gertrude  E.  Webb,  no^i 
Huntington,  was  removed  from  the  administration  of  thi 
estate  of  Nathan  Webb,  deceased,  by  order  of  said  probat; 
court,  on  the  petition  of  William  H.  Moore  and  William  C 
Mitchell;  that  the  next  day  said  Moore  was,  on  his  own  a; 
plication,  appointed   administrator   de  bonis  non  of  said  eg 
tate,  and  that  he  resigned   his   administratorship  on  thi 
ninth  of  the  same  month,  when  the  said  court  appointee 
Vicente  Romero  administrator  in  his  stead.    It  does  no 
appear  from  this  transcript,   that   said   Gertrude,  or  an 
person  representing  her,  was  present  in  said  court  durini 
any  portion  of  these  proceedings,  or  that  she,  her  agent  o 
attorney,  had  been   notified   that   such   proceedings  wer 
pending. 

Vicente  Romero  filed  in  the  court  below,  on  the  return  c 
the  writ,  an  affidavit  stating,  among  other  matters,  tha 
he  was  probate  judge  of  Mora  county  in  1869,  until  th  i 
beprinning  of  October,  and   denying  that  he,   or  the  sal  i 
probate  court,  while  he  was  judge  of  it,  had  made  the  ordc  i 
alleged  in  the  relators'  petitions,  dispensing  with  the  repoi  i 
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of  the  administratrix  and  the  making  of  an  iBventory,  until 
the  termination  of  her  sait  against  Moore  and  Mitchell,  bat 
it  appears  from  another  transcript  from  the  probate  coart, 
filed  in  this  cause  in  the  eonrt  below,  that  sach  order  was 
made  by  said  probate  court  on  the  third  of  November,  1869, 
Jose  Ledenux  being  then  probate  judge  of  said  coonty. 

The  court  below  adjudged  the  proceedings  of  the  probate 
court  of  Mora  county,  in  removing  said  administratrix  from 
her  trust  and  appointing  said  Vicente  Romero  admiaiS' 
trator  in  her  place,  to  be  without  warrant  of  law,  and  f rand- 
ulent  and  void  from  the  beginning,  and  enjoined  said  probate 
couii:  from  entertaining  any  proceedings  to  remove  <Nr  sus- 
pend the  said  Gertrude  E.  Huntington  from  her  trust  as 
administratrix  of  Nathan  Webb,  deceased,  during  the  pend- 
ency of,  and  until  the  final  determination  of  the  suit  in  the 
supreme  court  of  the  United  States,  in  which  she  and  her 
husband  are  complainants  against  said  Moore  and  Mitchell, 
or  until  the  further  order  of  the  court  below.  Frmn  the 
judgment  of  the  court  below  the  respondents  appeal. 

The  points  presented  by  the  appellant's  assignment  of 
errors  involve:  l>.The  power  of  the  court  below  to  issue 
the  writ  of  certiorari;  2.  Whether  it  erred  in  granting  the 
writ  in  this  cause;  3.  WTiether  the  judgment  of  the  court 
below  was  erroneous. 

The  tenth  section  of  the  act  of  congress,  approved  Sep- 
tember 9,  1850,  entitled  "An  act  prc^osing  to  the  state  of 
Texas,  etc.,"  provides  that  "the  judicial  power  of  said  ter- 
ritory [New  Mexico]  shall  be  vested  in  a  snpreme  coart, 
district  courts,  probate  courts,  and  in  justices  of  the  peace," 
and  "the  said  supreme  and  district  courts,  respectively, 
shall  possess  chancery  as  well  as  common  law  jurisdiction." 
It  should  not  be  necessary  to  repeat  here  what  has  been  so 
frequently  described,  namely,  that  this  conferring  of  jur- 
isdiction upon  these  courts  necessarily  inclndes  all  power 
requisite  to  give  full  effect  to  it.  The  removal  of  causes  by 
certiorari  from  an  inferior  to  a  superior  court  is  a  power  wbidi 
has  always  pertained  to  the  jurisdiction  of  courts  of  com- 
mon law  as  well  as  courts  of  chancery.  Hence,  the  coo- 
ferring  of  this  jurisdiction  upon  the  district  coarts  thereby 
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coBBtitnting  tb&m  superior  courts,  or  courts  < 
diction,  gives  tbem  the  power,  although  the 
territory  had  been  silent  on  the  subject. 

The  third  clause  of  section  10,  chapter 
Statutes  of  New  Mexico,  p.  108,  says  that  the 
shall  have  ''appellate  jurisdiction  from  the 
orders  of  the  prefects  (probate  judges  and  i 
and  4ilcald^  (justices  of  the  peace)  in  all  ca 
ited  by  law,  and  shall  possess  a  superint 
over  tliem." 

The  statute  from  which  this  quotation  is 
to  daite  from  September  22, 1846,  and  was  i 
the  Bevised  Statutes,  January  26,  1866,  by 
assembly  of  this  territory  for  defining  the 
control  the  district  courts  may  use,  accordin 
sitiefl  of  the  case,  and  the  powers  pertaining 
aa  coarts  of  conunon  law  or  coorts  of  chance 

We  are  now  to  consider;  whether  the  court 
granting  the  writ  of  certiorari  in  this  cause 
shows  ample  ground  to  sustain  the  praye 
part  of  the  appellants  the  whole  of  chapt 
Statutes,  relating  to  certiorari,  is  cited  to  th 
haa  been  argued  that,  inasmuch  as  the  ap] 
take  lawful  steps  for  an  appeal  at  the  term 
court  in  which  the  proceedingsi  complained 
they  are  precluded  by  the  provisions  of  thii 
benefit  of  the  writ  of  certiorari.  The  pre 
chapter  are  a  limitation  of  the  writ  of  cert: 
coming  within  their  purview,  but  do  not  o 
whose  circumstances  are  outside  of  their  i 
contemplate  that  at  the  time  of  judgment,  tl 
tice  of  the  peace  rendering  the  judgment,  h 
both  of  the  subject-matter  and  of  the  person 
wise,  there  would  be  great  room  under  cole 
ceedings  in  these  courts,  and  before  justice 
for  nnlimited  corruption  and  oppression,  an 
coai^  would  be  warranted  in  regarding  th( 
to  public  policy.  The  allegation  of  the  a] 
petition,  that  the  administratrix  was  not  pre 
bate  court,  either  in  person,  or  by  her  age 
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at  the  time  of  the  proceedings  complained  of,  and  that 
neither  she  nor  her  agent  or  attorney  had  any  notice  of  the 
pendency  of  said  proceedings,  is  suflBcient  to  show  the 
court  below  that  her  case  is  an  exception  to  the  provisions 
of  the  statute  cited,  for  the  reason  that  the  probate  coort  in 
these  proceedings  had  neither  real  nor  constructive  jurisdic- 
tion of  her  person. 

It  now  remains  to  consider  whether  the  judgment  of  the 
court  below  was  erroneous.  In  deciding  this  question  we 
have  to  consider  the  material  facts  set  forth  in  the  petition, 
the  answer  thereto  furnished  by  the  transcript  frwn  the 
probate  court  of  Mora  county,  the  aflBdavit  of  tiie  re- 
spondent, Vicente  Romero,  and  the  law  of  this  territory 
concerning  the  appointment  of  administrators,  so  far  as  ap- 
plicable to  this  case.  The  transcript  from  the  probate 
court  does  not  contradict  any  material  fact  alleged  in  the 
petition,  and  the  aflSdavit  of  Romero  does  not  deny  that  the 
order  referred  to  was  made  by  the  probate  court  previous 
to  the  commencement  of  the  proceedings  complained  of,  but 
merely  denies  that  such  order  was  applied  for  or  granted 
while  he  was  probate  judge  of  Mora  county,  while  a  farther 
or  supplemental  transcript  shows  that  such  order  had  been 
granted  in  fact,  shortly  after  Romero  went  out  of  office. 
So  it  appears  there  was  no  issue  of  fact  material  to  the 
case  presented  to  the  court  below.  Sections  B  and  6,  chap- 
ter 2,  of  the  Revised  Statutes,  p.  34,  say  as  to  whom  letters  of 
administration  shall  be  granted : 

"Section  5.  Letters  of  administration  shall  be  granted: 
First,  to  the  husband  or  wife  surviving;  secondly,  if  then* 
be  no  husband  or  wife  surviving,  to  those  who  are  entitlt^ 
to  distribution  of  the  estate,  or  one  or  more  of  them,  as  the 
prefect  shall  believe  will  best  manage  the  estate, 

"Section  6.  If  no  such  person  shall  apply  for  such  let 
ters  within  thirty  days  after  the  death  of  the  deceased,  anj 
creditor  shall  be  allowed  to  take  out  such  letters,  and  in 
default  of  these  the  probate  judge  may  select  as  administra- 
tor such  discreet  person  as  he  may  choose." 

By  the  record  of  the  court  below  it  appears  that  one  of 
the  relators  was  the  administratrix  of  her  deceased  husband. 
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and  that  the  probate  court,  under  pretext  that  she  had  not 
made  an  inventory  and  annual  report,  made  an  order  re- 
moYing  her  from  such  administration,  notwithstanding  the 
existence  of  an  order  of  that  court  suspending  or  dispens- 
ing with  the  making  of  such  inventory  and  report  until  the 
final  determination  of  a  certain  suit  on  behalf  of  said  ad- 
ministratrix, and  appointed  to  said  administration  a  party 
defendant  to  said  suit,  and  within  a  few  days  afterward  ap- 
pointed another  judgment  debtor  of  the  said  estate  in  said 
suit  in  his  stead.  PaBsing  over  the  question  of  the  legality 
of  the  removal  of  the  administratrix  under  the  circumstances 
shown  by  the  record,  the  appointment  to  the  administration 
of  an  estate  of  a  party  indebted  to  such  estate,  or  against 
whom  a  suit  is  pending  on  behalf  of  such  estate,  is  unwar- 
ranted by  either  the  spirit  or  the  letter  of  the  statute  for 
the  guidance  of  the  probate  court  in  using  the  appointing 
power.  The  statute  indicating  who  shall  have  priority  of 
right  of  administration,  including  creditors,  manifests  a  de- 
sire on  the  part  of  the  legislature  to  secure  the  management 
of  an  estate  to  the  person  or  persons  whose  interests  it  ap- 
parently is  to  administer  it  to  the  best  advantage  for  all 
persons  interested  in  its  distribution.  Hence,  when  the 
estate  under  the  contingency  specified  empowers  the  pro- 
bate judge  to  app(^nt  some  discreet  person  to  the  adminis- 
tration, it  is  to  be  inferred  that  the  legislature  intended  the 
term  '^discreet"  to  mean  competent  and  disinterested,  and 
never  contemplated  that  a  person  indebted  to  an  estate  in 
any  manner,  or  litigating  against  the  same,  should  have 
placed  in  his  hands  the  power  to  defraud  the  estate,  or  de- 
lay its  settlement. 

In  this  case  it  appears  by  the  record,  that  in  the  adminis- 
tration of  Webb's  estate  there  was  pending  in  the  supreme 
court  of  the  United  States  a  suit  in  which  a  large  sum  of 
money  had  been  adjudged  and  decreed  by  the  supreme 
court  of  this  territory  to  be  paid  to  said  estate  by  Moore 
and  Mitchell,  and  Romero,  one  of*  the  respondents  in  the 
court  below,  and  others,  and  from  which  judgment  and  de- 
cree appeal  was  taken  to  said  supreme  court  of  the  United 
Rtates  by  the  parties  against  whom  the  same  were  rendered. 
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The  petition  for  certiorari  alleges  that  the  removal  of  the 
administratrix  from  her  trusty  and  the  appointment  of 
Romero  in  her  stead,  was  fraudulent,  and  for  the  purpose  of 
defeating  the  interests  of  said  administration  involTed  ib 
said  suit;  and  the  record  of  the  court  below  contains  no 
denial,  contradiction,  or  avoidance  of  this  allegation.  It  is 
apparent  that  had  the  removal  of  the  administratrix  and  the 
appointment  of  Romero  been  fairly  accomplished,  Romero 
would  have  had  it  in  his  power  to  sacrifice  whatever  inter- 
ests of  the  estate  of  Webb  may  be  involved  in  the  case  re- 
ferred to,  and  the  inference  is  warranted  by  the  reoord  of 
the  court  below  that  he  would  not  have  hesitated  to  use 
that  power  detrimentally. 

It  is  fortunate,  however,  in  thifi  case,  that  our  district 
courts  are  amply  empowered  by  law  to  protect  the  status  of 
parties  to  suits,  as  well  as  their  persons  and  interests,  and 
bad  not  the  power  been  seasonably  invoked,  incalculable 
mischief  could  have  been  accomplished,  and  the  administra- 
tion of  justice  delayed,  if  not  altogether  defeated.  In  order 
to  prevent  further  trouble  of  similar  kind,  the  court  be- 
low, besides  annulling  the  proceedings  of  the  probate  court 
removing  Gertrude  E.  Huntington  from  her  administration, 
and  appointing  Vicente  Romero  thereto,  enjoined  said  pro- 
bate court  from  entertaining  any  proceedings  "to  remove  or 
suspend  the  said  Gertrude  £.  Iluntington  from  her  trust  as 
administratrix,  etc.,  of  Nathan  Webb,  deceased,  during  the 
peudency  of  and  until  the  final  determination  of  the  said 
suit  in  the  supreme  court  of  the  United  States,  or  until  the 
further  order  of  this  court."  This  portion  of  the  judgment 
of  the  court  below  the  appellants  say  is  erroneous.  As  it  is 
sht^wn  in  preceding  portions  of  this  opinion  that  our  district 
courts  have  ample  power  to  correct  the  erroneous  or  unlaw- 
ful proceedings  of  an  inferior  court,  further  discussion  or 
repetition  is  not  necessary  to  show  that  (aside  from  the 
powers  given  them  by  the  act  of  congress  above  quoted) 
the  superintending  control  confided  to  them  by  the  statutes 
of  this  territory  is  ample  to  forbid  a  repetition  of  like  erro- 
neous or  unlawful  pi\)ceedings  in  relation  to  the  same  party 
and  subject. 

The  judgment  of  the  court  below  is  affirmed. 
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In  thb  MAin'BR  of  the  Petition  of  JOHN  WATTS. 

Bbyisbd  Statutbs  ov  1865  ALii  Rb-inactbd  on  Sams  Day.— The  reyised 
statutes  of  1805  were  all  re-enacted  on  the  same  day.  and  therefore  those 
ports  retoUnff  to  the  same  stib}eot  are  to  be  eoovtrued  together,  and  so  as 
not  to  be  repugnant  to  each  other. 

Affidayit  Baquxaso  ov  Appbaii  fbom  Pbobazb  Coubt.— On  m  appeal 
from  the  probate  court,  as  well  as  in  case  of  an  appeal  from  the  district 
eonrt,  the  appellant  Most  file  daring  the  term  at  which  the  decree  ap- 
pealed from  was  rendered*  an  affldavit  showing  that  the  appeal  is  not 
taken  for  vexation  or  delay,  etc.,  and  the  denial  of  an  appeal  will  not  be 
remedied  otai  certiorari  where  the  petition  does  not  show  tfattt  such  an 
affidavit  was  fU^^d. 

Removal  or  Administrator  nov  Rbmbdixd  on  Osbtiobabi,  Wbvn.— 
Certiorari  will  not  issue  to  the  probate  court  to  set  aside  the  removal  of 
an  adaliiisbrater  and  the  appointment  of  an  administrator  ds  bonis  non 
where  the  peiitidn  for  fbe  writ  does  not  show  that  saoh  oourt  has  aoied 

unlawfully  or  Injuriously  to  the  rights  of  others. 

Appeal  from  the  distfiet  court  of  Santa  Pe  county.    The 
opinion  states  the  ease. 

8.  B.  EUcins,  for  the  appellant. 

By  Gourty  Johnson^  J. : 

The  petitioner,  on  the  fourth  day  of  May,  1870,  took  out 
letters  of  administration  on  the  estate  of  John  T.  Russel], 
deceased,  in  the  county  of  Banta  Fe,  and  at  the  May  term, 
1871,  of  the  probate  court  in  and  for  said  county,  was  re- 
moved from  said  administration  by  order  of  said  court. 
During  the  nM>nth8  of  May  and  July  of  the  last-mentioned 
year,  petitioner,  by  petition  and  supplemental  petition,  ap- 
plied to  th*  Judge  of  the  district  court  for  the  first  judicial 
district  for  writs  of  certiorari  and  •  error  to  said  probate 
court,  for  the  alleged  reason  that  said  court  had  refused  to 
grant  him  an  appeal  from  its  judgment  and  order  revoking 
his  letters  of  administration.  The  judge  of  the  district 
court  for  said  district  denied  the  prayer  of  said  petition 
and  sQpplemental  pertition;  and  thereut)on  petitioner  ap- 
peals to  this  court. 

Tlie  Revised  Statutes  declared  by  the  act  of  the  legislative 
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assembly,  approved  January  24,  1865,  are  to  be  conBidered 
as  all  re-enacted  on  that  day,  and  all  parts  of  them  touchiBg 
the  same  subject-matter  are  to  be  construed  in  such  man- 
ner that  the  one  part  be  not  repugnant  to  the  other.  ThiB  'is 
substantially  the  rule  of  interpretation  that  has  governed 
ihis  court  when  construing  these  statutes^  The  Beviaed 
Statutes,  sec.  4,  p.  122,  provide  that  appeals  from  the 
judgment  of  the  probate  court  shall  be  allowed  to  the  dis- 
trict court  in  the  same  manner  and  subject  to  the  same  re- 
striction as  in  case  of  appeals  from  the  district  to  the  su- 
preme court.  How  are  appeals  to  be  taken  from  the  dis- 
trict court  to  the  supreme  court?  On  page  106,  section  3,  we 
find  that  "no  such  appeal  shall  be  allowed,  unless,  first,  the 
appeal  be  taken  at  the  same  term  at  which  the  judgment  or 
decision  appealed  from  was  rendered;  and,  second,  unless 
the  appellant  or  his  agent  shall,  during  the  same  term,  file 
in  the  court  his  afiSdavit,  stating  that  such  appeal  is  not 
taken  for  the  purpose  of  vexation  or  delay,  but  because  the 
affiant  believes  that  the  appellant  is  aggrieved  by  the  judg- 
ment or  decision  of  the  court." 

The  provisions  of  section  5,  page  184,  do  not  dispense  with 
the  requirement  of  this  affidavit  in  appealing  from  a  judg- 
ment or  decision  of  the  probate  court  to  the  district  ooort 
In  his  original  petition,  the  petitioner  did  aot  show  that  the 
required  affidavit  had  been  filed  in  the  probate  court  during 
the  same  term  at  which  the  judgment  was  rendered,  and  his 
supplemental  petition  admits  this  fact,  and  undertakes  to 
excuse  his  not  having  filed  the  affidavit.  Ordinarily,  the 
failure  to  show  that  all  the  legal  steps  had  been  taken  to 
have  the  appeal  allowed  w^uld  be  sufficient  groand  of  de- 
nial of  the  writ  of  certiorari. 

A  portion  of  the  exclusive  original  jurisdiction  given  to 
the  probate  courts  by  section  3,  page  122,  Revised  Statutes, 
is  the  granting  of  letters  testamentary  and  of  administraticm 
and  the  repealing  of  the  same.  The  petitioner  did  not  show 
to  the  judge  of  the  court  below  that  in  exercising  this  jaris- 
diction,  the  probate  court  had  acted  unlawfully,  or  injuri- 
ously to  the  rights  of  oth^rsy  either  in  the  removal  of  him- 
self from  the  administration  of  the  estate,  or  in  the  appoint- 
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ment  of  another  administrator  de  bonis  non;  but,  after  avow- 
ing in  his  supplemental  petition  that  personally  he  has  no 
wish  to  continue  as  such  administrator,  shows  that  his  de- 
sire for  the  appeal  was,  in  his  own  language,  to  wipe  out 
the  stain  attempted  to  be  fastened  upon  him  of  having  in 
any  manner  neglected  or  mismanaged  the  interests  of  said 
estate.  However*  commendable  it  may  be  in  a  person  to 
seek  to  vindicate  himself,  a  writ  of  certiorari,  supersedeaa 
or  error,  could  not  be  made  effectual  touching  the  irrele- 
vant matters  shown  in  the  petition;  and  it  is  not  proposed 
to  discuss  them  in  this  opinion. 

Upon  full  consideration  of  all  the  material  allegations  of 
the  petitions  and  the  supplemental  petition,  it  is  the  un- 
divided opinion  of  this  court  that  the  judge  of  the  court 
below  did  not  err  in  denying  to  interfere  with  the  proceed- 
ings of  the  probate  court  in  the  premises. 


EEPORTS  OF  OASES 


DICTBMINBD  ZH 


The  Supreme  Court 

GW  THB 

TERRITORY   OF   NEW   MEXICO. 

JANUARY   TERM,   1873. 


TBEEITOET  OP  KEW  MEXICO  v.  PLAOIDB 

ABEITA. 

QBJSonosB  TO  JUBOBS,  How  Waitsdl— Anj  objeoUoQ  to  the  mode  of  tbe 
■election  of  a  Jury,  or  to  tbe  faot  tbat  some  of  the  jurors  are  non- 
residents,  If  known  to  the  defendant  In  a  orlmlnal  case  at  the  time  of  Im- 
paneling the  jury,  and  not  made  at  that  time,  will  be  deemed  waived, 
and  can  not  be  insisted  upon  after  verdict 

RoBBBBT— VioLiHT  Takiho,  Nbcbbsitt  ot.— It  is  not  crror  to  refuse  to  in- 
struct the  jury  on  the  trial  of  an  Indictment  for  robbery,  that  in  order 
to  a  conviction  they  must  And  that  the  defendant  did  '*wlth  force  and 
violence  take  the  property,**  because  it  is  suffldent  if  the  taking  was 
**with  force  and  arms,*'  or  **by  assault  and  putting  in  fear." 

ZtaBCBBDXTXNa   WZTFBBS,    INSIBUOTIOV    AB   TO^    HOT  EBBOBBOXTS,    WHBN.— It  iS 

BOt  error  to  refuse  to  Instruct  the  Jury  In  a  criminal  case  that  if  they  be- 
lieve the  principal  witness  for  the  prosecution  "Is  fuUy  contradicted  by 
other  good  men  as  witnesses,  and  that  he  was  drunk  and  admitted  It  be- 
fore the  justice,  and  denies  It  here,  and  In  other  respects  is  contradicted 
by  the  witnesses,  the  jury  should  give  no  weight  to  his  evldeno«  unless 
ooiTOborated  by  other  evidence,'*  because  such  an  instruction  Is  too  broad, 
and  includes  irrelevant  matter. 

Appbal  from  the  district  coart  for  the  county  of  Berna- 
lillo.   The  case  appears  from  the  opinion. 

J.  B.  WattSj  for  the  defendant  and  appellant 

T.  F.  (kmway,  aUorney-general^   for  the  plaintiff  and  ap- 
pellee. 

Vol.  I-8B 
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By  Court,  Bbibtoi^  J. : 

Placide  Abeita,  the  defendant  herein,  at  the  May  term 
of  the  distriet  court  for  tiie  seeond  judicial  dkU'ict,  in  and 
for  the  county  of  Bernalilio,  in  the  year  1872,  waB  tried  and 
found  guilty  upon  an  indictment  charging  him  with  haring 
comoiitted  the  crime  of  robbery  from  H^  person  Qf  one 
Jose  Duran.  The  cause  haa  been  remoYed  ta  this  conrt 
for  review  of  bill  of  exceptions  and  appeal.  After  yerdict 
a  motion  was  made  on  behalf  of  the  defendant  for  a  new 
trial,  OA  the  groimd  of  irregularities  vbl  Htx^  9eieetv>«  and  som- 
moning  of  the  petit  jurors  serving  at  the  term  aforesaid,  and 
from  whom  the  jury  impaneled  to  try  the  cause  was  talsen; 
that  one  of  such  jurors  had  been  summoned  fr(Hn  an  ad 
joining  county,  and  was  a  non-resident  of  said  county  of 
BernaUl^  aiid  that  the  court  below  erred  in  refuaiog  to  in 
struct  the  jury  as  requested  on  behalf  of  the  defendant 

The  reepective  points  of  error  relied  on  by  counsel  for  the 
defendant,  we  will  take  up  and  dispose  of  in  the  order  pre- 
sented. The  first  point  of  error  amign^  by  coanael  for  the 
defendant  is  that  the  petit  jury  was  not  selected  by  the 
sheriff  of  Bernalillo  county,  l^ut  by  the  United  States  mar- 
d)Al>  a^d  tbat  one  of  the  jurors  was  a  resident  of  Valencia 
county.  There  is  nothing  before  the  court  from  the  pro- 
ceedings in  the  court  below  showing  how  the  jurors  In  at- 
tendance had  been  selected.  The  only  statement  appearing 
on  the  record  in  aiay  manner  rolatlng  to  the  jury  is  a^  ad- 
mission at  some  stage  of  the  proceedings  that  the  summons 
fQi:  the  petit  jury  was  issued  to  the  United  States  marshal, 
and  served  by  him,  and  that  Gregoiio  A.  OtBto,  one  of  the 
jury  that  tried  the  cause,  was  not  a  resident  of  Bernalillo 
county,  but  a  resident  of  Valencia  county.  The  record  does 
mot  show  tlMit  the  defendant  interposed  ajiy  ebjectiott  to  the 
jury  until  after  vcrdiet  Neither  does  it  appear  that  te 
grounds  of  objection  then  interposed  were  not  known  to 
the  defendant  at  the  time  the  Jury  was  impaneled.  With- 
wt  iitapfing  to  inquire  wh.etber  there  were  or  were  not 
I.  irregularities  either  in  the  selection  or  summoning  of  the 

jury,  it  is  evident  that  none  existed  which  tke  dstaidant 
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coQid  irot  and  OM  not  ^ral^  bj  omitting  to  tnterpofle  bis 
objetitioi&s  at  ibe  Ulne  of  MpHnellng  ^e  f^itj.  Tbe  de- 
fendant was  at  liberty  to  cittbtnit  bis  case  to  ^an  fn^tdrnpetent 
jury  if  be  fia'w  St.  If  be  did  «o,  be  waJi  bound  by  it  Xt 
was  too  late  at  any  gubse^aent  stage  of  tbe  pii^oceeding^^  aiid 
especially  after  Veniiet,  fdr  bim  to  interpose  bis  objections 
Unless  ft  appisared  tbat  the  grounds  of  obJectfoM  wer^  pre- 
viously unknown  to  bite:  1  BiMi.  CHm.  Proc,  l»ees.  783, 
793,  807;  6  Cal.  406;  16  111.  364;  6.  N.  H.  352;  6  Mass. 
436;  6  Miss.  426;  6  "Wis.  824;  1  Pick.  3d. 

¥bb  second  ground  tt>f  error  assigned  on  bebalf  bf  Ibe  de- 
fendant is  that  tbe  court  below  erred  in  tiefiising  t<o  gi^e 
tbe  jury  tbe  first  ibstfticttoii  asked  for  by  tiie  liefieindant. 
The  instruction  asked  for  was  as  follows:  "If  tbe  jury  be- 
lieve from  tbe  evidence  in  tbe  case  that  the  defendant  did 
piot  with  force  and  violence  take  the  property  in  tbe  indict- 
ment, Hi^  the  jn)*y  should  find  the  defehdlmt  not  guilty." 

The  indictment  herein  Was  found  under  section  30, 
chapter  51,  page  326,  of  the  Compiled  Laws  of  New  Mexito. 
The  indictment  does  not  contain  the  allegation  that  the 
robbery  was  committed  by  force  and  violenoe,  but  with 
''force  and  arms,"  and  ^%j  asisault  and  putting  in  fear.'' 
This  instruction  therefore,  under  the  statute,  if  givfen,  would 
have  been  a  positive  misdirection  to  the  jury,  as  the  force 
may  not  have  been  applied  in  a  manner  to  eottvince  the 
jury  beyond  a  reasonable  doubt  of  "violence,"  while  they 
might  liave  been  satis&ed  beyond  any  doubt  that  there  "Was 
an  "assault  and  putting  in  fear,*'  wbich  in  addition  to  tiie 
other  essential  ingredients  of  tbe  offense  was  all  that  was 
requisite  for  a  conviction. 

The  third  and  last  ground  bf  error  assigned  oti  bebult  of 
tbe  defendant  is  that  the  court  below  erred  in  refusing  to 
give  tbe  jury  the  fourth  instruction  iasked  for  by  the  defebd- 
abt,  which  ivas  ais  follow*:  ^*lt  tbfe  jKity  are  satisfied  that 
Jose  Duran  is  fully  contradiiited  by  other  good  men  as  wit- 
nesses, and  that  be  Was  drubk,  tod  admitted  it  before  the 
justice  and  denies  it  here,  and  in  other  respects  is  contra- 
difetled  by  the  Witbesses,  the  jury  should  give  no  weight  to 
his  evidence  uhless  corroborated  by  other  evidence  in  tbe 
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oase."  ThQ  evidence  discloses  abundant  material  out  of  whidi 
proper  instructions  to  the  jury  upon  the  testimony  teiding 
to  discredit  that  given  by  the  witness,  Jose  Duran,  migbt 
have  been  drafted  and  presented  to  the  coart  with  the  re- 
quest that  they  be  given  to  the  jury.  But  the  in&tnicti(«8 
asked  for  in  that  connection  were  too  broad  in  th^  tenns, 
and  too  much  incumbered  with  irrelevant  and  improper 
matters,  to  render  them  a  suitable  charge  to  the  jury.  In 
the  shape  presented,  they  would  have  tended  rather  to  mis- 
h>ad  than  to  aid  the  jury  in  applying  the  law  to  the  evidence. 

There  was  no  error  in  the  rulings  of  the  court  below  that 
will  justify  this  court  in  disturbing  the  judgment. 

Judgment  of  the  court  below  affirmed. 


TEEEITOET  OF  KEW  MEXICO  i?.  ANTONIO 

VALDBZ. 

JuBisDiOTioN  AB  TO  iLfiBaiUi/r.— Justtoes  of  the  peaoe  bave  ezdasire  original 
jurisdlotlon  of  the  crime  of  assault  and  battery,  or  assault  aa  defined  bj 
aeotion  11,  chapter  56,  Compiled  Laws,  and  an  indictment  for  aiieh  aa  of- 
fense In  the  district  court  may  be  quashed. 

STATTTTB    RSLASIHO     TO     JUBIBDICTZOH     OV     DZBTSICT     CJOUBT     OOVaCBUSL- 

Seotion  8,  page  120,  of  the  Compiled  Laws  relating  to  the  joiisdietioa 
of  the  district  courts  in  civil  and  criminal  cases,  simply  refen  to  tte 
tonltorial  Jurisdiction  of  those  eourta,  and  does  not  extend  tlieir  Jnto- 
dtotion  to  all  criminal  offenses  of  whatever  grade. 

Appbal  from  the  district  court  for  Eio  Arriba  coon^. 
Tbe  case  appears  from  the  opinion. 

T*  F.  Conway,  ottwrney-generiA^  for  the  appellants 

B.  B.  JEUcin$f  for  the  appellee. 

By  Oourt^  Beistol,  J.  : 

At  the  September  term  of  the  twritorial  district  court  for 
the  county  of  Rio  Arriba  in  the  year  1871,  the  defendant, 
Antonio  Valdez,  waa  indicted  by  the  grand  jury  for  the 
crime  of  assault  and  battery,  committed  upon  one  Maria 
Rosaria  Tafoya,  the  indictment  alleging  that  the  defend- 
ant assaulted  and  unlawfully  wounded  and  ill-treated  and 
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other  wrongs  did  to  the  said  Maria,  etc*  At  the  next  ensa- 
ing  April  term  of  the  court  a  motion  was  made  on  behalf  of 
the  defendant  to  quash  the  indictment  on  the  ground  that 
the  district  court  had  not  original  jurisdiction  of  the  offense 
charged.  The  motion  was  sustained  by  the  court  below, 
to  which  the  territory,  by  the  attorney-general,  accepted. 

The  indictment  evidently  was  found  under  section  11,  chap- 
t^  55,  page  360,  of  the  Compiled  Laws  of  Kew  Mexico,  which 
provides  that  if  any  person  shall  unlawfully  assault  or 
threaten  another  in  a  menacing  manner,  or  shall  unlawfully 
strike  or  wound  another,  he  shall  upon  conviction  be  fined 
not  exceeding  one  hundred  and  fifty  dollars,  or  imprisonment 
not  exceeding  thirty  days,  or  both  such  fine  and  imprison- 
ment. The  indictment  no  doubt  sufQciently  sets  out  the 
offense  under  this  statute.  The  offense  is  of  no  higher 
grade  than  assault  and  battery.  Section  17,  chapter  22, 
page  138,  Compiled  Laws  of  Nf»w  Mexico,  is  broad  enough 
in  its  terms  to  confer  jurisdiction  of  the  offense  charged 
upon  justices  of  the  peace,  even  to  the  imposition  of  a  fine 
of  one  hundred  and  fifty  dollars,  and  imprisonment  for 
thirty  days,  while  section  3,  chapter  57,  page  368,  Compiled 
Laws  of  New  Mexico,  restricts  the  penalty  to  be  imposed 
by  a  justice  of  the  peace  for  that  oSenne  to  a  fine  of  fifty 
dollars. 

These  various  provisions  of  the  statute  were  in  force  at 
the  time  the  indictment  was  found,  and  are  in  force  still. 
The  offense  charged  in  the  indictment  being  of  no  higher 
grade  than  assault  and  battery,  a  justice  of  the  peace  no 
doubt  had  original  jurisdiction  of  it  The  only  question  to 
determine  is  whether  the  district  court  had  concurrent  origi- 
nal jurisdiction  of  the  same  offense.  There  are  seversd  provis- 
ions of  the  statutes  conferring  criminal  jurisdiction  on  the  dis- 
trict courts.  Section  10,  chapter  16,  page  108,  Compiled  Laws 
of  New  Mexico,  confers  on  the  district  courts  jurisdiction 
of  all  criminal  cases  that  shall  not  otherwise  be  provided 
for  by  law,  and  are  therefore  excepted  from  such  jurisdic- 
tion. Section  10,  chapter  57,  page  308,  Compiled  Laws  of 
New  Mexico,  expressly  excepts  all  criminal  offenses  that  are 
cognizable  before  justices   of   the  peace  from  the  list  of 
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offenses  that  sliall  be  presented  by  indictment.  But  the 
provision  of  the  statutes  on  which  the  attomey-genaal  re- 
lies as  conferring  on  the  district  court  jurisdiction  of  the 
offense  of  assault  and  battery  is  sectiMi  3,  page  120,  of  the 
Compiled  Laws  of  New  Mexico^  which  piOTides  that  **the 
district  courts  in  the  vmous  counties  shall  have  jurifldic- 
tion  in  all  civil  cases  in  said  counties  which  accordiss  to 
law  belong  to  the  district  courts,  and  at  all  criminal  casefi 
that  may  originate  in  said  counties  or  that  may  be  preseated 
by  indictment,  information,  or  by  appeal." 

Taking  the  whole  act  together  of  which  this  section  is  a 
part,  it  is  evident  that  its  purpose  was  not  to  diange  the 
limits  of  the  jurisdiction  of  the  districts  courts,  either  as  to 
civil  or  criminal  cases,  but  to  adapt  the  jurisdiction  as  then 
limited  by  law  to  the  several  counties  organized  for  Judicial 
purposes.  That  part  of  section  3  of  this  act  which  refers  to 
criminal  cases  is  in  language  that  necessarily  refers  to  and 
is  qualified  by  the  preceding  part  of  the  section,  so  far  as 
relates  to  the  extent  of  jurisdiction;  that  is^  the  district 
courts  under  that  section  were  authorized  to  ezerdae  juris- 
diction, in  the  various  counties,  of  criminal  as  well  as  diil 
cases  arising  therein  which,  according  to  law,  then  belonged 
to  the  district  courts  in  their  respective  judicial  districts. 
We  are  of  the  opinion  that  a  fair  construction  of  the  stat- 
utes on  the  subject  justifies  the  conclusion  that  at  the  time 
the  indictment  was  found  and  presented  the  offense  ol  as- 
sault and  battery  was  expressly  excluded  from  the  crimes  of 
which  the  district  courts  had  original  jurisdiction. 

The  order  of  the  court  below  quashing  the  indictment  on 
motion  is  therefore  affirmed. 


THE  tnnTED  STATES  OF  AMERICA  v.   OBOBGB  V. 

HOWLAND. 

SBT  OFF    AGAINST    DEFALCATION    OF    DEPUTY    POSTMASTER.    WHAT    VOC— II  M 

actlob  <m  a  deputy  po6tma6ter*B  bond,  to  reoove?  for  aa  aBegcd  deftln- 
t&on,  ft  «laim  'Of  such  deputy  postaoaster  agaitist  the  United  Stfttet  tar 
rent,  etc,  can  not  be  pleaded  as  a  set-off  unless  it  is  alleged  to  Jiave  bees 
allowed  and  adjusted  by  the  postmaster-general,  and  to  have  been  pre- 
sented to  and  dlsaBoved  by  the  auditor,  or  not  to  have  been  presented  to 
him  because  of  some  unavoidable  accident 
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Appeal  from  the  district  court  for  the  first  judicial  dis- 
trict   The  case  is  stated  in  the  opinion. 

£.  E,  Tompkins  J  for  the  defendant  and  appellant. 

T.  B.  Oatratif   United  Stales  district  attorney ,  for  the  plaintiff 
and  appellee. 

By  Court,  Bristol,  J. : 

This  action  was  broup;ht  in  the  United  States  district 
court  for  the  first  judicial  district  of  New  Mexico  against 
the  defendant,  George  W.  Howland,  as  deputy  postmaster 
at  Santa  Fe,  and  the  sureties  on  his  official  bond,  to  recover 
the  amount  of  an  alleged  defal.cation  on  the  part  of  said 
Howland,  in  omitting  and  refusing  to  pay  over  certain 
moneys  belonging  to  the  United  States  which  he  had  re- 
ceived as  such  deputy  postmaster.  The  defendant,  in  addi- 
tion to  pleading  perfornmnce  of  all  the  conditions  of  the  bond 
to  be  kept  and  performed  by  said  Howland,  set  up  as  and 
for  a  further  plea  a  certain  claim  against  the  United  States 
on  the  part  of  said  Howland  as  deputy  postmaster  for  rent 
of  pofit-ofBce,  and  for  lights,  fuel,  and  stationery  therefor, 
and  tendered  the  same  as  a  set-off  in  the  sum  specified. 
To  this  plea  a  demurrer  waa  interposed  which  was  sustained 
by  the  court  below,  and  to  the  ruling  of  the  court  sustain- 
ing the  demurrer,  the  defendants  excepted. 

The  cause  is  before  this  court  for  review  on  bill  of  excep- 
tions and  appeal.  The  bill  of  exceptions  presents  but  a 
single  question  for  the  consideration  of  the  court,  and  that 
is  whether  the  court  below  erred  in  sustaining  the  demurrer. 
There  are  certain  conditions  precedent  to  be  complied  with 
in  order  to  entitle  a  claim  like  the  one  set  up  in  the  plea  de- 
murred to  to  be  pleaded  as  a  set-off  in  an  action  of  this 
kind.  The  claim,  in  the  first  instance,  most  have  been  al- 
*  lowed  and  adjusted  on  a  satisfactory  exhibit  of  facts  by  the 
postmaster-general :  13  U.  S.  Stats,  at  Large,  sec.  6,  p.  335. 
And  then  such  claim  so  allowed  and  adjusted,  before  it  can 
be  pleaded  in  set-off,  must  either  have  been  presented  to  the 
auditor,  and  by  him  disallowed  in  whole  or  in  part,  or  it 
must  appear  on  satisfactory  proof  that  the  defendant  How- 
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land  had  been  prevented  by  nnaroidable  accident  from  ex- 
hibiting such  claim  to  the  auditor,  and  that  he  was  then  in 
possession  of  vouchers  not  before  in  his  power  to  procnre: 
5  Id.  13,  sec.  15,  p.  80;  13  Wall.  65. 

It  does  not  appear  that  any  of  these  prerequisites  haie 
been  complied  with.  The  claim  of  the  defendant  Howland 
set  up  in  the  plea  demurred  to  could  not,  therefwe,  haie 
been  properly  pleaded  in  set-oflf. 

Tbe  judgment  is  affirmed. 


LOUIS    BARIO     AND     PRUDBNOIO    BENAVIDBZ    c. 

CHARLES  BLUMJ^ER. 

JUDOMBirT   WITHOUT   BUBMIBBIOir   TO  JUBT   EBUOnaOUB,   WHBR.— AftCT  ft  plet 

of  the  generftl  issue  In  an  action  for  the  recovery  of  real  property,  i 
judgment  rendered  in  the  absence  of  the  defendant,  and  without  s  aiV 
mission  to  a  Jury,  Is  erroneous  and  mubt  be  reversed. 

Ebror  to  the  district  court  of  Dona  Ana  county.  Ttue 
opinion  states  the  ease. 

B.  B.  EUcins  and  T.  B,  Catron^  for  the  plaintiffs  in  error. 

Eirby  Benedict^  for  the  defendant  in  error. 

By  Gonrty  Bbistol^  J. : 

This  is  an  action  brought  in  the  district  co<nrt,  in  and  for 
the  third  district  and  county  of  Dona  Ana.  Hie  defend 
ants  appecured  and  pleaded  the  general  issue.  In  1868,  at 
the  June  term  of  that  coui%  in  the  absence  of  the  defend- 
ants, and  without  submitting  the  case  to  a  jury,  the  coon 
rendered  judgment  in  favor  of  the  plaintiff  for  the  recoverv 
of  the  possession  of  the  real  property  described  in  the  peti 
tion,  and  for  costs  of  suit.  The  record  is  before  this  court  for 
review  on  writ  of  error.  The  court  below  had  no  authoritv 
in  the  premises  to  render  judgment  except  upon  trial  and 
inquest  by  a  jury  and  verdict  found:  Vide  Comp.  Laws  of 
N.  M.,  sec.  40,  p.  200. 

The  judgment,  therefore,  is  reversed,  and  the  cause  re 
manded  to  the  court  below  for  trial. 


Jan.  1873.]  Unitbd  States  v.  Watts.  55a 

Argrument  for  Defendants. 


THE    UNITED    STATES    OF    AMBBIOA   t^.    JOHN   a 

WATTS  ET 


EviDBNGB  HOT  Bhbodibd  IN  Biix  OT  EzTiFTiONB.— Where  the  evidenoe  In  ft 
cause  Is  not  embodied  In  the  bill  of  exceptions,  the  Instructions  given  or 
refused  can  not  be  reviewed  on  appeaL 

BBOxiYiiJi  AND  DsFOSiTABy  oi*  PiTBLio  FUNDS,  LIABILITY  ov.— A  reoelver  and 
depo-sitary  of  public  funds  of  the  United  States  is  a  debtor  of  the  govern- 
ment to  the  full  amount  of  the  funds  received  by  him,  and  Is  an  Insurer 
of  their  safety.  Hence,  In  an  action  against  the  sureties  on  the  bond  of 
■aoh  an  officer  for  an  alleged  defalcation,  it  Is  no  defense  to  show  that  he 
was  murdered  aud  robbed  of  the  moneys  In  his  custody  by  an  Irresistible 
force. 

Appbal  from  the  district  court  of  the  first  judicial  district. 
The  opinion  states  the  case. 

John  S,  WattSj  in  py^opria  persona^  for  the  defendants  and 
appellants:  1.  The  court  erred  in  not  allowing  the  motion 
for  continuance,  because  it  waB  shown  that  a  just  and 
meritorious  claim  against  the  United  States,  to  the  extent 
of  three  thousand  dollars,  existed,  had  been  presented  and 
disallowed,  and  it  was  lawful,  right,  and  proper  to  present 
to  the  jury  the  fact  for  their  consideration,  in  order  that  no 
more  should  be  recovered  from  the  securities  than  what 
was  lawf uly  due  from  the  principal. 

2.  The  allowance  of  interest  on  the  assessment  of  damages 
from  the  date  of  the  loss,  or  from  six  months  after  that  date, 
is  illegal  and  void,  and  no  interest  could  be  lawfully  recov- 
ered until  after  the  fixing  of  the  damages  by  the  verdict  of  a 
jury,  so  far  as  the  rights  of  the  securities  are  involved  in  the 
question  of  interest. ' 

3.  The  refusal  of  the  court  to  allow  one  of  the  defendants, 
and  the  attorney  of  the  other  defendants,  to  argue  the  cause 
before  the  jury,  was  error  of  such  importance  as  not  only 
to  justify,  but  demand,  a  reversal  of  this  judgment.  A 
party  whose  life,  liberty,  or  property  is  at  stake  has  a  con- 
stitutional right  to  be  heard  in  person  or  by  his  counsel, 
and  this  right  is  positive,  absolute,  and  mandatory  on  the 
court,  and  not  discretionary,  and  the  right  of  defendant  or 
his   counsel   to  make  a   respectful   and   courteous  argu- 
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ment  to  the  jury  upon  any  question  of  fact  involved  in  the 
citse,  at  comment  on  ot  explain  the  amount  found  by  the  eri 
dence  to  be  due  the  plaintiff,  is  not  left  to  the  discretioii  or 
whim  of  any  court,  no  matter  how  just,  impartial,  or  intel- 
ligent. This  error,  if  none  other  was  apparent  on  the  rec- 
ord, is  amply  sufficient  to  demand  a  reversal  of  this  judg- 
ment and  require  a  new  trial  in  the  cause. 

4.  The  court  erred  in  excluding  the  evidence  offered  bj 
defendants,  which  was  certainly  material  as  to  the  right  of 
recovery  upon  the  question  of  interest  on  the  actual 
amount  found  due,  not  by  the  ex  parte  account  of  the  ac- 
counting officers  of  the  treasury,  but  the  amount  found  due 
by  the  verdict  of  a  jury. 

5.  The  court  erred  in  not  allowing  the  evidence  offered  bj 
the  defense  to  go  to  the  jury  in  bar  of  all  right  of  pecovery 
against  the  securities;  for  the  true  intent,  meaning, 
purpose  and  obligation  of  the  securities  waa  to  secure  the 
United  States  against  the  loss  resulting  from  neglect,  care^ 
lessuess,  misapplication,  convetsiom,  or  embezzlement  of 
the  funds  of  the  United  States  by  the  depositary  to  whom  in- 
trusted, and  not  to  hold  them  responsible  for  loss  resulting 
f  i*om  the  act  of  Gk>d  or  the  king's  enemies,  and  to  plunder 
and  fuiii  sectirities,  without  any  fault  or  neglect  of  the  prin- 
cipal, would  be  a  reproach  to  public  justice,  and  to  the 
honor,  justice,  equity,  and  fame  of  a  great  and  enlightened 
nation. 

In  Ih6  case  of  United  States  v.  JoneSy  8  Pet.  875,  it  was 
held,  in  an  action  by  the  United  States  against  an  Individ 
ual  debtor,  that  a  mere  general  charge  of  an  aggregate  in- 
debtedness  certified  from  the  books  of  the  treasuiy  depart- 
ment, e,  g,y  ^^to  accounts  transferred  from  the  books  of 
the  second  auditor  for  this  sum  standing  to  his  debit  under 
said  contract  on  the  books  of  the  second  auditor,  trans- 
ferred to  his  debit  on  those  of  this  office,  forty-five  thousand 
dollars,"  is  not  cotnpetent  evidence. 

The  transcript  in  'this  case  introduced  in  evidence 
on  the  part  of  the  United  States,  and  made  the  basis  of 
the  judgment,  was  not  legal  evidence,  and  should  have  been 
excltided  from  the  jury.    In  support  of  the  above  principle 
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it  wa&  deoided  in  the  case  of  United  Stdtes-  v.  Lauby  4  Gnmek 
G.  C.  703,  that  ''a  traiiBcripi  charging  a  boliuace  of  a  former 
settlement  is  not  per  se  evidence."  and  it  waa  so.  held  in  the 
case  of  United  States  v.  Edwards^  1  Mcljea%  407$  and  in 
United  States  v.  EiUiardj  3  Id.  324,  that  '^the  original  it^na 
on  which  the  accounting  officers  acted  mqat  be  stated." 

In  the  case  of  United  Staiee  v.  Pattersonj  Gilpi.  44,  it  was. 
decided  that  the  report  of  an  auditor  of  the  treasuf  j  depai*t- 
ment  of  a  balance  due  from  a  person  accountable  for  public 
moneys  is  a  guide  to  the  controller  of  the  trea^ory  as  to  the 
amount  to  be  sued  fov,  but  is  no  evidence  of  the  debt  on  an 
action  against  such  perscm.  It  is  not  a  transcript  within 
the  meaning  oi  the  act  of  March  3,  1797:  1  Stat,  at  Largis 
512. 

In  the  case  of  James  L.  Collins,  the  account  against  him 
did  not  arise  in  the  ordinary  mode  oi  doing  business  at  the 
treasury,  but  after  the  funds  were  placed  m  the  hands  of 
other  disbursing  officers,  and  then  given  to  the  depositary 
at  Santa  Fe  for  safe  keeping  and  payment,  not  to  the  United 
States,  but  to  the  disbursing  officers  to  whonx  they  had  been 
sent  for  use,  and  under  such  a  state  of  facts  it  has  been  re- 
peatedly held  ''that  an  account  stated  at  the  treasury  depart- 
ment, which  does  not  arise  in  the  ordinary  mode  of  doin^ 
business  in  that  department,  could  derive  no  additional 
validity  from  being  certified  under  the  act  of  congress."  lu 
support  of  this  ruling  the  court  is  cited  to.  the  foUawing 
cases:  Utdted  States  v.  Bu/ord,  3  Pet  13,  29;  Cost  v<.  United 
States^  6  Id.  173;  United  States  v.  Jones,  8  Id.  376,  387. 

By  a  careful  examination  of  the  above  statement,  and  th<» 
cases  cited  in  its  support,  it  must  be  clear  and  undoubted 
that  the  transcript  in  this  case  was  not  sufficient  to  authorize 
or  justify  the  judgment  rendered  against  the  appellants, 
and  if  the  statements  of  the  account  and  books  of  James  L. 
Collins  are  to  furnish  evidence  in  the  case  to  establish  the 
supposed  indebtedness,  they  are  also  evidence,  prima  faeie^ 
in  favor  of  Janoes  L.  Collins,  depositary,  and  his  securities, 
and  as  the  books  are  correct  and  complete,  ajud  lawfully 
account  for  every  dollar  of  the  public  funds  in  the  hands 
of  ta€  depositary  at  his  death,   some  further  evidence  of 
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neglect,  want  of  care,  conrersion,  or  embezzlement  <rf  the 
funds  of  the  United  States  was  required  to  fix  liability  upon 
him  or  his  securities. 

After  the  death  of  James  L.  Collins,  the  funds  wo^  ex- 
posed to  loss  or  plunder ;  they  went  into  the  hands  of  E.  W. 
Little  and  General   Getty  without   any   responsibility  of 
proof,  and  for  days  were  in  their  possession,  under  their 
control,  with  opportunity  to  take  and  dispose  of  what  funds 
they  might  desire,  and  then  charge  the  deficit  on  the  upright, 
careful,  faithful,  and  heroic  old  custodian  who  sacrificed 
his  life  in  defense  of  the  funds  of  the  United  States,  and  bj 
that  sacrifice  of  life,  saved  to  the  United  States  seyera] 
hundred  thousand  dollars  from  the  plunderers,  thieves,  and 
assassins,  and  for  a  great  and  just  nation  to  set  up,  in  its 
own  favor,  principles  of  law  and  rules  of  evidence  at  war 
with  all  our  notions  of  human  rights  and  human  account- 
ability, would  dishonor  and  degrade  it  in  the  estimation  of 
the  civilized  world,  and  of  all  just,  intelligent,  and  upright 
men. 

For  these  reasons  the  supreme  court  of  the  territory  of 
New  Mexico  is  most  respectfully  asked  to  reveme  and  set 
aside  and  vacate  the  judgment  in  this  case,  and  direct  in 
the  further  hearing  of  this  case  as  follows:  1.  That  the 
transcript  in  the  record  in  this  case  is  insufficient  to  sup- 
port the  judgment.  2.  That  the  demurrers  to  the  defend- 
ants* pleas  be  overruled,  and  the  plaintiff  required  to  answer 
them.  3.  That  the  counsel  of  the  defendants  be  allowed  to 
argue  the  cause  before  the  jury  as  to  all  disputed  questions 
of  fact,  or  conclusions  from  facts,  proven  in  the  case  before 
the  jury.  4.  That  the  court  below  be  directed  to  allov 
the  jury  to  estimate  the  damages  and  interest  to  constitute 
the  verdict,  and  not  require  them  to  take  it  prepared  from 
any  other  source.  5.  That  the  instructions  to  add  interest 
to  the  supposed  amount  of  Indebtedness,  anterior  to  the 
finding  of  the  breach  of  the  bond,  is  erroneous,  and  should 
not  be  given  to  the  jury.  6.  In  this  case,  the  court  below 
should,  on  the  reversal  of  the  case  and  the  granting  of  a 
new  trial,  be  instructed  that  this  suit  being  for  unliquidated 
damages  on  the  alleged  breaches  of  an  offloial  bond,  no 


Jan.  1873.]  United  States  v.  Watts.     .  667 


Argiiment  for  Plaintiff. 


intereet  iB  chargeable  except^  on  the  amount  found  due  by 
a  verdict  of  the  jury. 

On  this  point  see  Gilpim  v.  Oomequa,  Pet.  0.  0.  85,  in 
which  the  court  holds  that  '^interest  is  not  allowable  on 
unliquidated  damages."  In  the  case  of  Tauqua  y.  Mxatip 
Id.  224,  it  was  held  that  ''damages  for  breach  of  contract 
do  not  bear  interest."  The  supreme  court  of  the  United 
States  has  decided  in  a  case  exactly  analogous  to  this  that 
''if  there  has  not  been  a  previous  demand  of  the  penalty  of 
a  bond  or  an  acknowledgment  the  whole  is  due,  interest 
is  recoverable  only  from  the  commencement  of  the  suit:" 
See  United  States  Bank  v.  MaifiUj  1  Paine,  661.  In  this  case 
the  question  of  interest  waa  discretionary  with  the  jury, 
and  not  with  the  court.  In  the  case  of  KUlingly  v.  Taylor ^ 
1  Cranch  G.  G.  99,  it  was  held  ''that  interest  on  a  bal- 
ance of  an  account  was  discretionary  with  the  jury."  In 
the  cases  of  WUlings  v.  Oansequaj  Pet.  G.  0.  172;  GUpim 
V.  Oonseguaj  Id.  85,  it  waa  held  that  ^'it  is  in  the  discre- 
tion of  the  jury  to  give  interest  in  the  name  of  damages." 
Hee,  on  question  of  interest  on  unliquidated  damages,  Sedg. 
on  Dam.,  pp.  437,  438,  note  8. 

Without  proof  of  the  time  when  payment  was  rendered, 
interest  can  be  allowed  only  from  the  time  of  suit  brought : 
Bawson  v.  Grotr,  4  R  D.  Smith  (N.  Y.)  '18.,  See  also  Sedg. 
on  Dam. ,  p.  437,  note  1,  citing  case  of  Eolmes  v.  Bankin,  17 
Barb.  (N.  Y.)  454. 

B*  B.  WheelocJcj  assistant  United  States  district  attorney, 
for  the  plaintiff  and  appellee.  The  first  question  raised  be- 
fore this  court  by  the  record  from  the  court  below  is  pre- 
sented in  the  exception  of  defendants  to  the  ruling  of  the 
court  in  refusing  to  allow  them  to  file  two  additional  pleas, 
five  pleas  having  already  been  filed  at  a  previous  term  of 
the  court  in  behalf  of  two  of  the  defendants,  and  default 
entered  against  the  others.  By  consent  of  the  attorney  for 
plaintiffs,  the  default  was  set  aside  and  the  parties  allowed 
to  file  the  same  pleas  as  those  already  before  the  court; 
whereupon  all  the  defendants  by  their  attorneys  asked  per- 
mission to  file  two  additional  pleas  (6  and  7)  which  was  re- 
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fused  b^j  H^  court  Aside  Imiv.  the  cbiiraoter  of  the  pleas, 
which  was  objectionable,  it  was  entirely  within  the  discre- 
tion of  tibue  court  to  admit  or  reject  additiooal  pleaa  at  tkat 
sifcage  of  the  proceedin^ft;  and  there  being  no  legal  oUiga- 
tioa  resting  upon  the  court  to  comply  with  the  request,  iti 
ruling  on  the  subject  is  eq*  proper  matter  fw  review  by 
this  court.  This  has  so  frequently  been  decided  by  all  ap- 
pellate courts  that  it  hardly  merits  discussion :  2  How.  263; 
13  Id.  212j  16  Id*  14,  671,  GSO;  20  Id.  264^  6a&;  2  Wall. 
320. 

The  second  point  preseated  by  the  record  is  of  a  similar 
nature,  the  defendants  excepting  to  the  ruling  of  the  court 
in  permitting  an  amendment  to  plaintiff's  petition  in  the  de- 
scription of  the  bond  sued  on.  As  the  bond  accompanied 
the  petition  and  was  made  a  part  of  it^  the  amendment  was 
a  formal  one  only,  and  could  not  result  to  the  prejudice  of 
the  defendants;  and  by  the  lawB  of  the  territoi^.  Revised 
Statutes,  sec.  27,  p.  196,  the  statutes  of  the  United  States, 
1  Id.  91,  and  the  uniform  practice  of  the  district  coorts, 
amendments  are  allowed  at  any  time  before  judgmeot 

The  third  question  raised  by  the  record  is  on  the  dectsion 
of  the  court  sustaining  the  demurrer  to  the  fourth  plea, 
which  sets  up  the  murder  of  James  L.  Collins,  the  princi- 
pal in  the  bond,  and  the  subsequent  robbery  of  the  depo«t- 
ory,  as  a  bar  to  this  action  to  recover  on  the  bond.  Salts 
on  ofQcial  bonds  have  been  of  frequent  occurrence  since 
^he  foundation  of  our  government,  and  many  casea  have 
been  carried  to  the  supreme  court  of  the  United  States  for 
final  adjudication.  The  decisions  of  that  court  froiu  its  es- 
tablishment to  the  present  time  have  been,  without  excep- 
tion, to  the  effect  that  robbery,  even  by  an  irresistible  force 
and  without  any  suspicion  of  collo.sion,  constitutes  no  de- 
fense to  an  action  of  debt  on  a,n  ofQcial  bond;  fgid  that 
nothing  but  an  exact  performance  of  the  conditions  expressed 
in  the  bond  will  relieve  the  parties  from  their  liability. 
Very  recent  decisions  of  that  court  {Boyden  v.  United  8lakt^ 
13  Wall.  17;  Bevana  v.  United  States,  Id.  66)  review  and  af- 
firm the  many  previous  decisions  rendered  on  that  point,  and 
are  conclusive.    The  allegation  of  murder  could  add  noth- 
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i&f  to  tbe  weight  6f  the  {dea,  for  the  obligation  of  a  bond  it 
not  terminated  by  death,  nor  to  a  debt  discharged  thereby. 

Def^adants  next  excepted  to  the  ruling  of  the  ooart  below 
in  refusing  to  require  the  United  States  to  file  an  itemised 
account  ThiB  was  an  appeal  to  tlie  disoretion  of  the  court, 
and  can  not  therefore  be  assigned  as  error.  The  record 
also  fails  to  show  any  reasons  whatever  for  such  a  motion, 
and  coining  aa  it  did  at  the  second  term  of  the  court,  after 
the  sqit  was  commenced,  it  was  prop^ly  overruled.  De- 
fendants also  excepted  to  the  refusal  of  the  court  to  grant  a' 
continuance;  but  this  being  a  matter  entirely  within  the 
discretion  of  a  court,  can  not  be  reviewed. 

The  statutes  of  the  United  States,  1  Stat.  6l2,  re<3[uire 
prompt  and  summary  action  in  suits  against  delinquent 
officials.  The  reasons  given  in  the  motion  for  the  continu- 
ance were  entirely  insuftcient. 

The  objection  made  to  the  instruction  of  the  court  given 
to  the  jury  is  "entirely  without  merit,"  as  was  decided  in 
Bevans  v.  VhUed  States,  13  Wall.  62.  AS  the  court  below  in 
this  case  also  directed  the  jury  to  give  interest  on  the 
amount  from  the  time  of  the  default,  the  above  decision  of 
the  United  States  supreme  court  disposes  of  exceptions 
taken  in  this  case  on  the  same  subject.  The  instructions 
asked  for  by  the  defendants  were  properly  refused,  a&  there 
was  no  evidence  to  justify  them.  Abstract  principles  of 
law  are  not  properly  embodied  in  a  charge  to  a  jury,  when 
there  is  no  evidence  to  render  them  necessary;  and  the 
record  fails  to  disclose  any  evidence  whatever  on  the  part 
of  the  defendants.  Indeed,  hone  of  the  evidence  supposed 
to  have  been  before  the  district  court  is  brought  up  by  the 
record,  and  therefore  no  ruling  of  that  court  which  might 
have  been  influenced  by  the  evidence  can  be  reviewed  by 
this  court. 

The  next  question  presented  by  the  record  is  the  refusal 
of  the  court  to  allow  the  attorneys  for  the  defendants  to 
address  the  jury  at  the  close  of  the  evidence.  As  there  had 
been  no  evidence  in  behalf  of  the  defendants  and  the  court 
was  bound  to  instruct  the  jury  to  find  for  the  plaintiffs, 
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there  being  no  disputed  facts  upon  which  to  base  an  argn- 
menty  to  allow  the  request  would  have  been  f riyolous. 

The  only  remaining  point  is  the  refusal  of  the  court  to 
allow  the  defendants  to  introduce  evidence  of  matters  which 
were  admitted  in  open  court  by  the  plaintiffs.  FlaintiffB 
admission  was  the  highest  evidence  that  could  be  produced, 
and  was  conclusive.  The  proposition  of  defendants  to  in- 
troduce secondary  evidence  of  that  which  was  not  only  not 
denied  but  was  expressly  admitted^  was  novel;  but  the  ac- 
'  tion  of  the  court  in  rejecting  it  can  hardly  be  deemed  erro- 
neous. 

By  Oourtj  Bristol,  J. : 

This  is  an  action  of  debt,  brought  in  the  district  court  of 
the  United  States  for  the  first  judicial  district  of  New 
Mexico,  against  John  S.  Watts  and  others  as  sureties  on  the 
official  bond  of  James  L.  OoUins  as  receiver  of  public 
moneys  for  the  district  of  lands  subject  to  sale  at  Banta  Fe, 
and  depositary  to  receive  payment  of  moneys  due  the  United 
States,  for  the  purpose  of  recovering  the  amount  o(  an 
alleged  defalcation  on  his  part  as  such  receiver  and  de- 
positary by  omitting  to  safely  keep  and  pay  over,  according 
to  the  terms  and  conditions  of  such  bond,  certain  moneys 
belonging  to  the  United  States  which  he  had  received  bv 
virtue  of  his  office.  Before  the  commencement  of  the  action, 
said  Collins,  the  principal,  and  one  of  the  sureties  on  the 
bond  had  died.  The  action,  therefore,  was  brought  against 
the  surviving  sureties,  who  have  appeared  to  defend  the  suit. 
The  pleas  of  the  defendants  admit  the  execution  and 
delivery  of  the  bond,  with  the  conditions  thereof,  as  alleged 
in  the  petition  of  the  plaintiffs,  but  traverse  the  allega- 
tions showing  a  defalcation  on  the  part  of  said  Collins,  and 
allege  full  performance  of  the  terms  and  conditions  of 
the  bond  by  him  to  be  kept  and  performed.  And  for 
a  further  and  fourth  plea,  they  allege  the  murder  of  said 
Collins  while  defending  the  public  funds  in  his  possession 
as  such  receiver  and  depositary,  and  that  the  depository  was 
thereupon  robbed  of  such  funds  to  the  amount  of  the 
alleged  defalcation  without  fault  on  his  part  and  by  irrewst- 
ible  force. 
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This  fourth  plea  was  demurred  to  on  the  ground  that  it 
did  not  allege  facte  constituting  a  defense.  The  demurrer 
wa«  sustained  by  the  court  below,  and  thereto  the  defend- 
ants excepted.  Exceptions  were  also  taken  by  the  defend- 
ants to  the  ruling  of  the  court  below  in  refusing  to  grant  a 
continuance  on  affidavits  and  motion,  in  refusing  to  allow 
the  defendants  to  file  additional  pleas  after  the  time  they 
had  been  ruled  to  plead  had  expired,  in  sustaining  a  motion 
of  the  plaintiffs  to  amend  their  petition,  iif  refusing  to  give 
instructions  to  the  jury  asked  for  by  the  defendants,  in 
overmllng  a  motion  of  the  defendants  to  require  the  plaint- 
iffs to  file  an  itemized  account,  in  refusing  permission  to  the 
attorneys  for  the  defendants  to  address  the  jury,  and  in  re- 
fusing the  introducti(m  of  evidence  of  facts  already  admitted 
by  the  plaintiffs.  The  defendants  also  excepted  to  the 
charge  of  the  court  to  the  jury.  The  foregoing  facts  and 
exceptions  cover  substantially  all  the  grounds  of  error  as- 
signed by  the  appellants. 

The  cause  has  been  brought  to  this  court  for  review  on 
bill  of  exceptions  and  appeal.  Neither  the  instructions 
given  to  the  jury  by  the  court  below,  nor  the  instructions 
asked  for  by  the  defendants,  can  be  reviewed  by  this  court, 
for  the  reason  that  the  record  does  not  contain  the  evidence 
before  the  jury  on  which  proper  instructions  to  the  jury 
must  be  founded.  In  the  absence  of  the  evidence,  the  pre- 
sumption of  law  is  that  there  was  no  conflicting  evidence, 
and  that  the  positive  instructions  of  the  court  to  the  jury 
were  in  accordance  with  the  legal  effect  of  the  evidence  sub- 
mitted: 13  Wall.  56. 

The  principle  question  before  this  court  in  this  case  is  as 
to  the  correctness  of  the  ruling  of  the  court  below  in  sus- 
taining  the  demurrer  to  the  fourth  plea.  The  facts  alleged 
in  this  plea  are  not  in  all  respects  identical  with  those  of 
any  other  adjudicated  ca^e.  The  theoi7  of  the  counsel  for 
the  defendant  is  that  Collins  having  been  murdoied,  a 
vacancy  in  the  office  of  receiver  and  depositary  immediately 
ensued,  and  that  the  depository  having  been  robbed  during 
such  vacancy  so  brought  about,  the  liability  of  the  sureties 
on  the  deceased's  official  bond  are  discharged  fiom  liability 
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to  the  extent  of  the  public  funds  of  which  the  depoiitOty 
was  robbed.  It  ifi  only  by  reference  to  well-established 
principles  of  law,  defining  and  regulating  the  nature  and 
extent  of  obligations  like  those  contained  in  the  official 
bond  in  question,  that  we  are  enabled  to  test  the  sooBdaen 
of  this  theory.  Nothing  seems-  to  be  better  settled  than 
that  a  receiver  and  depositary  of  public  funds  under  the 
laws  of  congress  and  regulations  of  the  treasury  department 
is  not  merely  a*bailee  of  the  government,  and  boond  only 
to  ordinary  care  in  keeping  the  public  mon^s:  he  stands 
in  the  relation  of  a  debtor  to  the  government  to  the  fnll 
amount  of  public  funds  received  by  him,  and  this  indebted 
nesB  can  only  be  discharged  by  actually  paying  over  the 
money  on  orders  from  the  pr(^r  atithority.  The  obliga- 
tions which  such  an  official  assumes  by  the  express  t^rms 
and  conditions  of  his  bond  are  those  of  an  insurer  of  the 
safe  keeping  of  the  moneys  intrusted  to  his  care  until  the? 
shall  have  been  paid  over  as  required  by  law,  and  the  Hire- 
ties  on  his  official  bond  become  sponsors  for  the  discharge 
of  all  these  obligations  assumed  by  their  principal :  13  Wall. 
17,  5G.  How,  then,  is  it  possible  for  such  a  vacancy  in 
the  office  to  occur  as  will  discharge  the  sureties  from  liabil- 
ity prior  to  the  actual  paying  over  of  all  the  moneys  rej^Esived 
on  proper  orders?  Will  murder  and  robbery  under  the 
circumstances  alleged  discharge  an  indebtedness  or  an  nn- 
conditional  contract  of  insurance  against  all  casualties? 
Clearly  not. 

The  application  of  this  rule  of  law  to  receiv^v  and  de- 
positaries of  public  funds  may  at  first  sight  seem  harsh  and 
unjust.  But  when  we  reflect  that  .any  rule  lees  rigid  and 
arbitrary  would  afford  the  greatest  temptation  to  pretended 
robberies  and  consequent  defalcations,  we  can  not  but  be 
convinced  of  its  justness  in  principle,  as  well  as  of  its  neces- 
sity on  grounds  of  public  policy. 

All  the  remaining  questions  presented  in  the  bill  of  ex- 
ceptions relate  to  matters  of  practice  resting  in  the  sound 
discretion  of  the  court  below,  and  therefore  are  not  subject 
to  review  on  appeal  to  this  court. 

Judgment  affirmed. 
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ANDEBW  8TEWAET  v.  LUCIBN  B.  MAXWELL. 

JUDGUKIIT  OF   ANOTHBB    STATE  OB  TKBBITOB7,    ACTION   ON.— In    BQ  ftOtlOD  OQ. 

ft  Judgment  of  another  state  or  tersitory  where  the  transcript  of  suoh 
judgment  Is  duly  Sjathentlcated  as  required  by  ftot  of  congress,  tbe  (aot 
th^t  the  transcript  shows  that  the  case  was  tried  without  a  Jury  and 
does  not  show  that  a  Jury  trial  was  waived,  does  not  render  the  Judgment 
is  valid,  where  it  appears  that  both  parties  were  present  at  the  trial  in 
person  or  by  counsel,  and  where  it  is  not  shown  that  such  Judgment  could 
not  be  enforced  in  the  state  in  which  It  was  rendered. 

Afpbal  from  the  district  court  for  Santa  Fe  county.  Tbe 
case  appears  from  the  opinion. 

T.  D.  WheaUm  for  the  defendant  and  apjiellant.  1.  The 
district  court  of  the  state,  of  Kansas  had  no  jurisdiction  of 
the  subject-matter,  nor  of  the  person  of  the  defendant. 
The  jurisdiction  of  the  district  court  of  the  state  of  Kansas 
is  created  and  limited  bj  statute:  Const.  State  of  Kansas; 
Laws  Kansas  Territory,  122-126;  Laws  Kansas,  1861,  pp. 
55,  67,  123;  General  Stats.  State  of  Kansas,  1868,  pp.  47, 
G30.  The  statutes  of  the  state  of  Kansas  provide  that 
issues  of  fact  arising  in  actions  for  the  recovery  of  money, 
etc.,  shall  be  tried  by  a  jury  unless  such  trial  is  waived  in 
one  of  the  following  modes:  1.  By  the  consent  of  the  party 
api)earing,  when  the  other  party  fails  to  appear;  2.  By 
written  consent  in  person  or  by  attorney,  filed  with  the 
clerk;  8.  By  oral  consent  in  open  court  entered  upon  the 
jouirnal:  .Gen.  Stats,  of  Kansas,  pp.  680,  684;  Laws  of  Kan- 
sas, 1861,  pp.  55,  67, 123;  Laws  Kansas  Territory,  pp.  123, 126. 
This  cause  was  tried  by  the  court  without  the  intervention 
of  a  jury,  without  any  such  provision  having  been  complied 
with,  and  the  judgment  was  therefore  void  for  want  of 
jurisdiction  in  the  court.  There  was  no  such  appearance 
on  the  part  of  the  defendant  as  to  give  the  court  jurisdic- 
tion of  his  person.  The  judgment  was  also  for  this  reason 
void  for  want  of  jurisdiction:  5  Wend.  154-158  [S.  C, 
Starbuck  v.  Murray,  21  Am.  Dec  172];  Story  on  Const 
119;  Story  on  Conf.  Laws,  1004;  1  Pet.  246-249;  Id.  168 
Stark.  Ev.  27C;  1  Chit.  PI.  im;  11  How.  (U.  S.)  460; 
BimU  V.   Briggs,   9  Mass.    467   [S.    C,   6  Am.  Deo.   88]; 
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Bordeji  v.  FUch,  16  Johns.  121  [S.  O.,  8  Am-  Dec  225 J; 
Goff  V.  llmsell,  3  Kansas,  212;  BaHlet  v.  Knight ^  1  Mass.  401 
[S.  C,  2  Am.  Dec.  36];  McJUton  v.  Love,  13  111.  iSfi; 
Hampton  v.  McConnel,  3  Wheat.  234;  Pawling  v.  Btnfi 
Executors  J  13  Johns.  205;  3fiZZ«  v.  Duryee,  7  Cranch,  48L 
The  p.iper  offered  in  evidence  herein  as  a  pretended  copy 
of  the  record  in  this  cause  is  a  nullity,  and  should  have 
been-  rejected  by  the  court,  it*being  a  mere  synopsis  or 
schedule  taken  by  the  clerk  as  minutes  from  which  to  make 
up  his  record:  Stats,  of  Kansas  Territory,  pp.  143,  144; 
Laws  of  Kansas,  1861,  p.  122. 

8.  B.  Elkins,  for  the  plaintiff  and  appellee.  The  case  has 
been  stated  in  the  brief  submitted  bv  the  attornev  for  the 
appellant.  The  points  relied  on  for  a  reversal  of  the  jodg 
ment  are  briefly  as  follows:  1.  Imperfection  of  the  record: 
2.  There  being  no  waiver  of  a  trial  by  jury  entered  on 
the  record,  the  court  for  this  reason  had  no  jurisdiction. 
First,  as  to  the  record  being  imperfect,  it  shows  on  its  face 
that  all  the  necessary  proceedings  anterior  to  the  judgment 
were  had ;  they  are  not  set  out  at  length,  and  the  law  does 
not  so  n^quire;  the  only  requirement  is  that  the  judgment 
itself  be  fully  set  up,  which  is  perfectly  done.  In  case  the 
I)roceedings  were  set  up  in  full  in  the  record,  conld  they  be 
passed  on  here?  Certainly  not.  Therefore  it  is  unnei*es 
sai'y  they  should  be  before  the  court.  It  is  a  principle  of 
law  settled  in  the  cases  of  Mills  v.  Duryee,  7  Cranch,  481 
and  McElmoyls  v.  Cohen,  13  *Pet.  312,  which  are  the  great 
leading  cases  in  judgments,  "that  a  declaration  on  a  jodg 
nient  relies  solely  on  the  judgment  itself,  and  not  on  the 
proceedings  by  which  it  has  been  preceded,  and  on  a  plea 
of  nid  tiel  record  and  issue  joined.  The  entry  of  the  judg- 
ment when  produced  gives  force  and  validity  to  the  record 
of  the  previous  proceedings;  not  the  record  of  those  pro- 
ceedings to  the  entry  of  the  judgment:"  2  Am.  Lead.  Ca& 
561.  If  the  judgment  itself  is  perfect  and  regular,  and  the 
adverse  party  made  no  objections  to  any  previous  proceed- 
ings, all  defects  and  irregularities  which  may  have  pr^ 
ceded  the  judgment  are  cured:  Grignon^s  Lessees  v.  Aslar.  3 
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How.  3195  a  0.,  15  Cur. .  131,  132;  Voorlwes  v.  Bank  of 
UnUed  States,  10  Pet  469;  S.  0.,  12  Car.  197.  In  actions 
on  judgments  the  court  looks  to  the  judgment,  and  if  juris- 
diction appears,  and  the  judgment  is  regular,  nothing  more 
is  required.  Article  4,  section  1,  of  the  constitution,  pro- 
vides that  "full  faith  and  credit  shall  be  given,"  etc.  Here 
is  a  record  before  the  court,  certified  to  by  the  clerk  and 
judge  according  to  law;  now,  if  any  question  is  raised  as  to 
the  record,  is  it  giving  full  faith  and  credit  to  the  judicial 
proceedings  of  Kansas?  Each  state  has  its  own  way  of 
making  up  a  record,  and  the  record  before  the  court  shows 
the  way  adopted  by  the  state  of  Kansas,  evidently  relying 
on  the  great  principle  of  law  before  cited,  "that  the  court 
looks  solely  to  the  judgment." 

We  come  now  to  the  question  of  jurisdiction,  which,  it  is 
claimed,  the  court  of  Kansas  did  not  have,  because  no* 
waiver  of  trial  by  jury  appears  on  the  record.  "The  power 
to  hear  and  determine  a  cause  is  jurisdiction:"  Grignon^s 
Lessees  v.  Astor,  2  How.  319;  S.  0.,  15  Our.  130.  In  the 
course  of  my  argument,  I  propose  to  refer  to  the  Kansas 
statutes,  although  I  protest  that  they  were  not  proven  in 
the  court  below  nor  offered  in  evidence,  and  deny  the  right 
of  the  appellant  to  read  from  said  statutes  unless  proven ; 
but  should  the  court  take  a  different  view,  I  feel  confident 
I  can  show  from  the  same  statutes  that  this  judgment  is  in 
full  force  and  binding.  It  is  admitted  that  under  the  laws 
of  Kansas  the  court  had  jurisdiction  to  hear  and  determine 
a  case  in  assumpsit  involving  six  or  seven  thousand  dollars. 
The  only  question  that  remains  is,  does  the  record  fail  to 
show  jurisdiction  for  any  reason?  1.  A  judgment  of  a  court 
will  always  be  presumed  to  be  regular:  5  U.  S.  Dig.  233. 
2.  If  the  record  shows  on  its  face  jurisdiction,  it  is  con- 
clusive, and  in  this  case  it  is  shown:  2  Am.  Lead.  Gas.  559, 
560;  2  Clinton  Dig.,  sec.  75,  p.  1098;  2  Wait  Dig.,  sec.  35, 
p.  914;  Thompson  v.  Tolmie,  2  Pet.  157;  S.  C,  8  Cur.  68; 
ffarvey  v.  Tyler,  2  Wall.  341;  Grifjrnon^s  Lessees  v.  AstoVj  2 
How.  319;  S.  C,  15  Cur.  131,  132,  134;  Ex  parte  Watkins, 
S  Pet.  193;  S.  C,  8  Cur.  374,  375.  The  last  two  cases  cited 
go  so  ^fl**  as  to  say  the  jurisdiction  need  not  be  shown  in  the 
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record,  but  may  be  inferred.  3.  Does  the  fact,  that  bo  waiver 
of  a  trial  by  jury  appears  on  the  record  deprive  the  court  of 
jurisdiction?  The  Kansas  Statutes,  sec.  226,  p  680,  pro- 
vide that  ''issues  of  fact  shall  be  tried  by  jury  nnlesB  a 
jury  trial  ia  waived."  Bection  289,  page  684,  provides  that 
a  jury  may  be  waived  in  certain  way%  but  don't  say  that  if 
not  waived  in  those  ways  the  judgment  lAall  be  void,  or 
that  there  are  no  other  modes  by  which  a  jury  trial  may  be 
waived.  In  order  to  make  tim  judgment  void  tor  want  of  a 
waiver  of  a  trial  by  jury  in  a  manner  prescribed  by  law,  the 
statutes  would  have  to  declare  so  in  terms.  The  record  does 
not  show  that  any  objections  or  exceptions  were  made  or 
taken  by  the  def endai^t,  although  it  shows  he  was  in  covrt. 
The  defendant  should  have  availed  himself  of  the  advantage 
of  this  defect  on  an  appeal  or  otherwise;  he  can  not  take  any 
advantage  of  it  here.  The  judgment  appears  regular,  and 
the  law  compels  thq  presumption  that  the  court  took  all 
necessary  steps  required  by  law.  The  attorneys  were  com- 
pelled to  bring  this  irregularity  to  the  attention  of  the  court, 
and  failing  to  do  so  it  is  waived.  In  the  great  case  of  Voorhee$ 
V.  Bank  of  the  UnUed  States^  10  Pet.  449;  S.  C,  12  Cur.  197,  it 
was  urged  that  the  record  failing  to  show  that  the  statutes 
had  been  complied  with  in  five  particulars,  the  judgment 
was  yoid.  Among  the  failures  one  was  to  file  an  affidavit. 
The  court  decided  among  other  things  as  follows: 

^'It  is  among  the  elementary  principles  of  the  commoo 
law,  that  whoever  would  complain  of  the  proceedings  erf  a 
court,  must  do  it  in  such  time  as  not  to  injure  his  adversarv 
by  unnecessary  delay  in  the  assertion  of  his  right.  If  he 
objects  to  the  mode  in  which  he  is  brought  into  court,  he 
must  do  it  before  he  submits  to  the  process  adopted.  If 
the  proceedings  against  him  are  not  conducted  according  to 
the  rules  of  law  and  the  court,  he  must  move  to  set  them 
aside  for  irregularity;  or,  if  there  is  any  defect  in  the  form 
or  manner  in  which  he  is  sned,  he  may  assign  thoee  defects 
specially,  and  the  court  will  not  hold  him  answerable  till 
such  defects  are  remedied.  But  if  he  pleads  to  the  actioo 
generally,  all  irregularity  is  waived;  and  the  court  can  de- 
cide only  on  the  rights  of  the  parties  to  the  subject-matter 
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of  controversy;  their  judgment  is  conclusive,  unless  it  ap- 
pears on  the  record  that  the  plaintiff  has  no  title  to  the 
thing  demanded,  or  that  in  l-endering  judgment  they  have 
erred  In  law ;  all  defects  in  setting  out  a  title,  or  in  the  evi- 
dence to  prove  it,  are  cured,  as  well  as  all  irregularities 
which  may  have  preceded  the  judgment.  So  long  as  this 
judgment  remains  in  force,  it  is  in  itself  evidence  of  the 
right  of  the  plaintiff  to  do  the  thing  adjudged,  and  gives 
him  a  right  to  process  to  execute  the  judgment;  the  errors 
of  the  court,  however  apparent,  can  be  examined  only  by  an 
appellate  power;  and  by  the  laws  of  every  country  a  time  is 
fixed  for  such  examination,  whether  in  rendering  judgment, 
issuing  execution,  or  enforcing  it  by  process  of  sale  or  im- 
prisonment." See  same  case,  pp.  198,  200-202;  also,  2 
Clinton  Dig.,  sees.  82  and  86,  p.  1099;  2  Wait  Dig.,  sec. 
42,  p.  914;  Cocke  v.  Halsey,  16  Pet.  71;  S.  C,  14  Cttr.  194, 
l^b)  Thompsm  v.  Tolmie,  2  Pet*  157;  S.  O.,  8  Oar.  68; 
Hovey  v.  Tyler ^  2  Wall.  842-346;  Ex  parte  WaJOcki^,  8  Pet. 
193;  B.  0.,  8  Our.  372-375;  Kemp^s  Lessee  v.  Kmnedy^  5 
Cranch,  173;  S.  C,  5  Cur.  186. 

These  authorities  show  conclusively  that  "irregularities 
and  defects  in  proceedings"  can  not  be  made  the  ground 
for  attacking  a  judgment,  and  if  not  objected  to  in  time, 
they  become  waived.  But  the  law,  as  is  admitted,  places 
this  judgment  on  the  same  footing  here  as  in  the  state  of 
Kansas.  Now  I  wish  to  inquire  if  no  objection  were  made 
to  tfie  waiver  of  jury  during  the  trial,  and  no  appeal  taken 
or  writ  of  error  sued  out,  could  the  defendant  possibly 
avail  himself  of  this  irregularity?  Clearly  not  Further 
than  this,  under  no  circumstances  under  the  laws  of  Kansas, 
will  a  judgment  be  disturbed  or  made  void  for  any  defect 
in  the  proceedings,  when  substantial  justice  has  been  done 
between  the  parties:  See  Kansas  Stat,  sec.  140,  p.  666. 

In  addition  to  this,  the  points  relied  on  by  the  defend- 
ant would  avail  him  nothing  in  the  state  of  Kansas.  The 
fact  that  the  court  proceeded  to  judgment  and  no  objec- 
tions were  made,  is  the  highest  evidence  that  the  trial  by 
jury  was  waived.  We  are,  then,  forced  to  the  conclusion 
that  the  clerk  omitted  to  make  the  entry.    Now,  section  563, 
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page  741,  Laws  of  Kansas,  says:  ''A  mistake,  neglect,  or 
omission  of  the  clerk  shall  not  be  ground  of  error  until  the 
same  has  been  presented  and  acted  upon  in  the  court  where 
the  same  occurred.*'  Now,  it  does  not  appear  that  the  de- 
fendant belo^w  ever  made  any  kind  of  objection,  and  I  beg 
to  ask  if  this  court  can  go  further  than  the  courts  of  Kansas, 
viz.,  correct  or  take  notice  of  an  error  that  the  laws  forbid 
them  from  doing  unless  presented  first  in  the  court  where 
committed.  But  the  laws  of  Kansas  provide  a  way  in  which 
a  judgment  may  be  set  aside  for  irregularity  or  defects: 
See  sees.  568,  5G9,  pp.  742,  743. 

Now,  until  this  judgment  is  set  aside,  modified,  or  vacated 
for  erroneous  proceedings,  it  is  good  and  binding  in  Kansas 
and  the  same  here.  If  the  judgment  is  defective  the  ap- 
pellant had  a  complete  remedy  under  the  laws  of  Kansas,  of 
which  he  has  failed  to  avail  himself.  Erroneous  proceed- 
ings subsequent  to  a  judgment  can  not  affect  its  validitj: 
5  U.  S.  Dig.,  233.  The  effect  of  a  judgment  is  to  settle  all 
matters  in  dispute  between  the  parties  and  can  not  be  ia* 
quired  into  on  the  merits:  Am.  Lead.  Cas.,  559,  664,  566, 
567,  and  574;  2  Clinton  Dig.,  sec.  63,  p.  1097;  sea  80,  p. 
1098;  sec.  96,  p.  1100;  2  Wait  Dig.,  sec.  39,  p.  914.  If  the 
plaintiff  in  this  cause  can  not  recover  on  this  judgment,  he 
must  lose  his  debt;  he  has  no  other  remedy.  The  whole 
matter  has  been  settled  and  adjudicated  by  this  judgment. 

By  Court,  Johnson,  J. : 

This  was  an  action  of  debt  on  a  judgment  tried  and  de- 
termined in  the  district  court  of  Santa  Pe  county,  at  the  Feb- 
ruary term,  1871,  wherein  judgment  was  rendered  against 
Maxwell  for  Stewart  for  nine  thousand  five  hundred  and 
seventy-two  dollars  and  fifty  cents.  Maxwell  appeals  from 
this  judgment  to  this  court.  Stewart,  the  appellee,  a  resi- 
dent of  the  state  of  Ohio  at  the  time  of  bringing  this  suit  in 
the  court  below,  founded  his  claim  on  a  judgment  for  the 
sum  of  seven  thousand  dollars  damages,  and  fifty  dollars 
and  tw('nt\'-ftve  cents  costs  rendered  in  his  favor  against 
Maxwell  by  the  district  court  for  Morris  county,  in  the 
state  of  Kansas,  on  the  twenty-fourth  of  November,  1865l 
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With  the  petition  in  the  court  below  was  filed  a  transcript 
of  the  proceedings  and  judgment  of  the  Kansas  court,  which 
shows  that  the  appellee  there  sued  appellant  by  attachment; 
that  appellant  appeared  by  counsel,  who  represented  him  till 
the  conclusion  of  the  cause.  It  was  claimed  in  the  court  be- 
low, and  is  relied  upon  here  by  the  appellant  for  reversal 
of  the  judgment  of  the  court  below,  that  the  judgment  of 
the  Kansas  court  is  invalid,  for  the  reason  that  the  cause 
was  tried  in  that  court  without  a  jury,  and  that  the  tran- 
script of  its  proceedings  does  not  show  a  waiver  by  appel- 
lant of  a  trial  by  jury.  Both  appellant  and  appellee  confine 
their  arguments  in  this  court  to  the  question  of  the  validity 
of  that  original  judgment. 

The  constitutional  provision  to  be  considered  in  resolv- 
ing this  point  is  contained  in  the  fourth  article  of  the  con- 
stitution of  the  United  States,  and  is  in  the  following  words: 

'^Section  1.  Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of 
every  other  state.  And  congress  may  by  general  laws  pre- 
scribe the  manner  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof." 

In  accordance  with  this  provision,  congress,  May  26, 
1790,  enacted  (1  Stats,  at  Large,  122),  among  other  matters, 
that  "the  records  and  judicial  proceedings  of  the  courts  of 
any  state  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  States  by  the  attestation  of  the  clerk  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate,  as  the  case  may  be;  that  said  attestation  is  in 
due  form,  and  the  said  record  and  judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be  tal^en." 

According  to  the  above-quoted  enactment  of  congress,  in 
order  to  decide  as  to  the  admissibility  of  the  record  of  judg- 
ment, it  was  only  necessary  for  the  court  below  to  ascertain 
by  inspection  whether  said  record  is  authenticated  or  not,  as 
required  by  the  act  of  congress.    Inspection  of  the  ti'anscript 
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here  from  the  court  below  shows  that  the  record  of  judg- 
ment therein  sued  on  bears  both  the  attestation  of  tht 
clerk  and  certificate  of  the  judge,  as  required  by  the  aet  of 
congress. 

It  is  now  to  be  considered  whether  the  omission  by  tbe 
clerk  of  the  Kansas  court  from  his  transcript  of  the  proceed- 
ings in  the  original  suit  of  the  entry  on  the  record  of  the 
waiver  of  trial  by  jury  by  the  defendant  should  have  reo- 
dered  the  record  of  judgment  inadmissible  in  the  oonrt 
below.  The  appellant,  as  before  stated,  was  represented 
by  counsel  in  the  Kansas  court,  and  if  that  court  tried  the 
cause  without  a  jury,  and  without  such  trial  by  jury  having 
been  waived  by  the  defendant,  that  was  matter  of  review 
and  correction  by  the  appellate  court  of  Kansas,  and  the 
defendant,  the  appellant  here,  should  there  have  sought  sach 
redress.  Such  being  the  case,  the  attempt  of  the  appellant 
in  the  court  below  to  overthrow  the  record  of  judgment  on 
the  ground  of  the  omission  of  the  foi-mal  entry  of  soch 
waiver  was  in  fact  an  attempt  to  get  that  court  to  become  a 
court  of  review  and  correction  to  the  Kansas  court.  It  has 
not  been  shown  here,  either  by  argument  or  by  citation  of 
authorities,  that  this  judgment,  unreversed  as  it  stands, 
could  not  have  been  enforced  in  the  state  of  Kansas  on  ac- 
count of  the  omission  referred  to,  and  it  is  therefore  to  be 
inferred  that  such  judgment  is  valid  in  that  state,  and  conse^ 
quently,  by  virture  of  the  act  of  congress  before  cited,  it  is  in 
every  respect  as  valid  in  this  territory  as  it  was  in  Kansas. 
In  the  case  of  Voorhees  v.  Bmk  of  the  United  States,  10  Ptt. 
449 ;  S.  C,  12  Cur.  197,  the  supreme  court  of  the  United  States 
said:  ^^So  long  as  this  judgment  remains  in  force  it  is  itself 
evidence  of  the  right  of  the  plaintiff  to  the  thing  adjudged  and 
gives  him  a  right  to  process  to  execute  tlie  judgment.  Ttie 
errors  of  the  court,  however  appar^it,  can  be  examined  wilj 
by  appellate  power;  and  by  the  laws  of  every  country  a  time  is 
fixed  for  such  examination,  whether  in  rendering  judgment, 
issuing  execution,  or  enforcing  it  by  process  of  sale  or  im- 
prisonment.'' So  also  in  ChriMmas  v.  Bussellj  5  Wall  306 
et  9eq.,  judgment  is  defined  to  be  "the  sentence  of  the  lav 
pronounced  by  the  court  upon  the  matter  appearing  from 
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the  previous  proceedings  in  the  suit."  Were  it  necessary, 
more  extensive  citations  from  the  opinions  of  the  supreme 
court  upon  points  similar  to  those  involved  in  this  case 
might  be  made,  but  those  already  made  are  amply  sufficient 
for  the  purposes  of  this  opinion. 

Now,  as  an  unreversed  judgment  is  a  finality  between  the 
parties  as  to  all  matters  to  which  such  judgment  relates, 
according  to  the  provision  of  tfie  constitution  of  the  tJnited 
States  before  cited,  and  of  the  act  of  congress  with  refer- 
ence thereto,  the  court  below  did  not  err. 

The  judgment  of  the  court  below  is  affirmed. 


TBBEITORT  OF  NEW  MEXICO  v.  JAMES  COPELT. 

INDICTMSNT  Don  NOT  CHAaoB  Two  Offjbksibs,  Whbn.— An  indictment 
chargiDg  that  the  defendant  "did  frequent  and  keep  a  gaining  table, 
eommaidy  known  as  monte,  at  which  said  giMnlng  table  tike  aald,  «to., 
^dld  then  and  there  play  with  cards  the  said  game,  oommonly,  eta,  with 
Tarlous  persons  then  and  there  being,  whose  names  are  to  the  grand 
furors  aforesaid  unknown,**  etc.,  alleges  but  one  offense,  that  of  keeping 
a  gaming   table,  and   can  not  be   quashed  for  duplicity. 

Appeal  from  the  diBtrict  court  for  Grant  county.  The 
ease  appears  from  the  opinion. 

T,  F.  Oonwayy  attomey-generdl,  for  the  appellant, 

CL  P.  Clever y  f6r  the  appellee. 

By  Gourt>  Johnson,  J. : 

This  defendant  was  indicted  at  the  November  term,  1872, 
of  the  district  conrt  for  the  county  of  Grant.  The  charging 
part  of  the  indictment  alleges  that  he  "did  frequent  and 
keep  a  gaming  table,  commonly  known  M  monte,  at  which 
said  gaming  table  the  said  James  Copely  did  then  and  there 
play  with  cards  the  said  game,  commonly  known  aft  monte, 
with  various  persons  then  and  there  being,  whose  names 
are  to  the  grand  jurors  aforesaid  unknown;  the  said  gaming 
table  then  and  there  being  a  banking  game,  against  the 
form  of  the  8t<atnte,"  etc.    The  court  below,  on  motion  of 
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the  defendant,  quashed  the  indictment  for  alleged  duplicity, 
and  from  this  judgment  the  plaintiff,  by  her  district  attor- 
ney, appeals. 

The  question  to  be  determined  here  is  whether  the  in- 
dictmetit  charges  the  defendant,  in'  the  count,  with  the  cam- 
mission  of  more  than  one  offense,  or,  in  other  worda^  is 
the  indictment  double  in  the  count?  The  offense  under 
taken  to  be  charged  in  thigr  indictment  is  forbidden  by  sec- 
tion, 3,  page  400,  Revised  Statutes,  which  is  bb  follows: 
"If  any  person  shall  frequent  or  keep,  a  gaming  table 
of  any  kind  whatever,  such  as  faro,  monte,  pass-faro-pass- 
monte,  twenty-one,  or  any  other  banking  game,  by  whatso- 
ever name  known,  on  conviction  thereof,  he  shall  be  fined  in 
any  sum  not  less  than  twenty-five  dollars  nor  exceeding  one 
hundred  dollars."  According  to  the  terms  of  this  section, 
to  frequent  a  gaming  table  of  a  banking  game  is  one  offense, 
and  to  keep  such  table  is  another  offense;  and  either  offense 
has  the  same  punishment  prescribed  as  the  other.  Ab  the 
verb  to  frequent  means  "  to  visit  often,  to  resort  to  often  or 
habitually,"  and  the  succeeding  section  inflicts  a  fine  of  not 
less  than  five  nor  more  than  twenty-five  dollars  upon  any 
person  who  "shall  bet  at  any  gaming  table,  embraced  in 
the  next  preceding  section,"  it  seems  that  to  set  out  or 
charge  the  offense  of  frequenting,  such  language  should  be 
employed  as  would  indicate  visitations  or  a  habitual  resort- 
ing to  such  table,  in  order,  at  least,  to  distinguish  it  from 
single  betting,  and  furthermore,  to  charge  the.(^«iae  of 
frequenting,  it  is  necessary  to  allege  who  was  the  ke^r  of 
the  table  frequented ;  or,  if  it  was  kept  by  a  person  or  per- 
sons to  the  grand  jurors  unknown,  to  so  allege,  as  it  is 
certainly  not  the  intendment  of  the  statute  to  confound  the 
two  offenses,  nor  to  punish  a  person  for  frequenting  a  table 
kept  by  himself,  much  less  at  the  same  time  to  punish  him 
for  frequenting  and  keeping  the  same  table. 

This  indictment,  although  the  word  frequent  is  used  in 
connection  with  the  word  keep,  joined  by  the  conjunction 
and,  charges  but  the  one  offense,  viz.,  the  keeping  of  a 
gaming  table,  in  adequate  terms,  the  frequenting  being 
barely  referred  to  by  one  word,  and  not  in  terms  sufBciait 
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to  set  out  or  change  the  offense  of  frequenting  such  gam  : 
table.  Hence  the  words  "frequent  and"  being  unnecess  i 
to  charge  the  offense  of  keeping  a  gaming  table,  should  I 
rejected  as  surplusage,  and  the  defendant  required  i 
answer  to  the  charge  of  keeping  a  gaming  table:  See  Bi 
Crim.  Proc.,  sec.  194. 


SAMUEL  B.  WHEELOCK  v.  JOH:^^  McGBB  Ain> 

MICHAEL  McGEE 

Errors  not  Bzcrptsd  to.— Errors    to  which   no    exception    was    takei 
the  court  below,  will  not  be  considered  on  appeal 

Plbas  BAifiiMa  NO  Nkw  lasuxs.  Stricken  0nT.<-Plea8  which  raise  no 
Issue,  and  present  no  matter  of  defense  which  could  not  be  given  in 
dence  under  the  general  Issue  already  pleaded,  may  be  stricken  out. 

Instructions  Presttmisd  in  Accordanob  with   Etidbncb,    When.— w:  i 

the  transcript  on  appeal  contains  none  of  the  evidence,  the  instnici  i 

to  the  court  below  will  be  presumed  to  have  been  in*  accordance  I 
the  evidence  in  the  cause. 

Appeal  from  the  district  court  for  the  county  of  Sa  I 
Fe.    The  opinion  states  the  case. 

J.  8.  Watts,  for  the  defendants  and  appellants. 

Elkins  and  Catron^  for  the  plaintiff  and  apx>ellee. 

By  Court,  Johnson,  J. : 

At  the  July  term,  1871,  of  the  district  court  for  Sai  : 
Fe  county,  appellee  sued  appellants  on  promissory .  not  i 
for  the  sum  of  four  hundred  and  fifty-three,  three  hundi  i 
and  four,  and  one  hundred  and  nine  dollars,  respective  ; 
for  four  thousand  dollars,  for  goods,  wares  and  merchandi  i 
and  moneys,  sold  delivered,  and  paid  by  appellee  to  app  r 
lants;  for  other  moneys  paid  by  appellee  to  appellants,  t  ' 
thousand  five  hundred  and  eighty-four  dollars  and  eigb  ; 
six  cents;  and  also  for  breach  of  contract  by  appellants 
writing  to  furnish  materials  and  build  a  house  for  appell  i 
a[»pellee  praying  judgment  for  damages  in  five  thousa  i 
dollars,  with  interest  and  costs  of  suit. 
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ifl  one:  "If  the  defendant  be  absent,  by  delivering  a    > 
af  the  original  process  to  some  free  person  residing  a 
usnal  place  of  abode  of  the  defendant  over  fifteen  yea  • 
age."    But  it  has  here  been  argued  that  chapter  27  o 
acts  of  1869  and  1870  repeals  the  provisions  just  qi  i 
and  that  publication  should  have  been  made  as  therei 
quired.    This  chapter  is  intended  to  provide  for  a  not  : 
tion  by  publication  in  actions  at  law  commenced  otliei  ' 
than  by  attachment,  which  previous  to  this  enactment    ' 
the  only  writs  in  which  the  statutes  provided  for  noti(  i 
publication,  and  the  existing  statutes  on  the  subject  < 
taehment  are  merely  referred  to  in  this  chapter  as  a 
ample  to  which  the  notification  provided  is  require 
conform  in  form,  time,  and  substance,  and  also  as  to  ]  : 
of  publication.    This  chapter  further  states  that  it  is  ^  i 
understood  that  this  act  shall  not  be  applicable  in  any  <  i 
in  which  summons  can  be  served  in  any  other  mannc 
cording  to  and  as  prescribed  by  the  laws  that  goven 
serving  of  summons  in  this  territory,"  and  it  was  doul  '. 
intended  (as  it  does)  to  increase,  rather  than  diminisli 
modes  of  serving  process. 

It  is  further  contended  for  the  appellant,  that  inasi 
afil  the  afiSdavit  for  the  attachment  alleges  that  the  appe 
had  absconded  and  absented  himself  from  his  usual  ] 
of  abod«  in  this  territory,  so  that  the  ordinary  proce  i 
law  can  not  be  passed  upon  him,  the  appellants  are  | 
eluded  from  service  otherwise  than  by  publication  unde 
attachment  law.    Section  10,  page  212,  and  section  36,    < 
220,  Revised  Statutes,  contain  the  only  provisions  oj 
attachment  law  as  to  publication  of  notice.    The  f  ormei  [ 
videi  that  "when  the  defendant  can  not  be  cited,  an< 
property  or  effects  shall  be  attached,  if  he  do  not  aj  i 
and  answer  to  the  action  at  the  return  temi  of  the     ' 
within  the  first  two  days  thereof,  the  court  shall  ore  i 
publication  to  be  made,"  etc.    The  kind  of  citation    i 
meant  is  doubtless  that  mentioned  in  the  first  paragra]  : 
section  9,  page  210,  of  the  same  book,  and  that  require  i 
was  complied  with  in  the  service  of  the  writ  in  this 

Vol*  1-87 


REPORTS  OF  OASES 


The  Supreme  Cou 


TEREITOBY  OJ  NEW  MEXICO^ 

JANUABY  TERMi  1874. 


KAS7  BRAKFOBD  W  ax.  «.  WILTJAM  BB AUT 


RsmMii  TO  Ehtbb  JtrDOioMV  4IOS  JkivmujaKJL—A  sefimJ  tof  Mia 
.enler  jii4a«ioal  J»  .not  i»  iflii^  Sn^fPfpil  Iknb  wmoh  either  jui  .e 
icrtt  o|  eiTor  win  Ue. 

If^nuxuB  VBM  Pbofib  Bbiodt.— Mendamne  Is  the  proper  remed 
'refanl  of  e  Judge  to  enter  e  JnUgment  whioh  It  IB  -eleerly  hie 


J^PS4X  trom  the  di3tcii3t  court  (or  B^naUUo  coani; 
opinioii  states  the  facta. 

JB.  S.  TampkinSj  for  the  appellants.  Bverj  coi 
reoord  has  i>ower  at  a  subsequent  term  to  amend  h 
ords,  and  make  them  conform  to,  and  exhibit  the 
Shejgpard  r.  Wikor^  6  How.  (U.  S. )  260.  There  is  nc 
time  within  which  verdicts  and  Judgments  may  be  amc 
even  after  error  brought^  if  within  a  reasonable  time, 
amendments  may  be  allowed:  Murphy  y.  Stewart,  2  Id 
If  an  appeal  be  taken  in  open  court,  the  omiadion  t 
derk  to  enter  it  may  be  subseqiiently  supiflied:  Hud^ 
Kempy  18  Id.  531.  The  supreme  court  has  power  >to 
an  amendment  in  a  ease  bcooght  Wore  it  by  appeal: 
fiedy  y.  The  'Qtorgia  Blate  Bmnk^  8  Id.  586;  WsiodtiH 
Brown,  18  Pet  1. 
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Argoment  for  Defendants. 

Grror  from  Socorro  county.    The  case  is  stated  in  \ 
arg^uments  of  counsel  and  in  the  opinion. 

T.  B.  Oatrony  for  the  plaintiff  in  error.     This  is  an  acti 

where  the  defendants  in  error  applied  to  the  court  below 

vacation  for  a  writ  of  mandamus  on  the  plaintiff  in  error, 

compel  him  to  do  certain  acts  as  mayordomo  of  an  aceqd 

An  order  was  made  by  the  judge  in  vacation,  on  which  1 

clerk  of  the  court  issued  a  peremptory  mandamus  as  pray 

for,  to  the  plaintiff  in  error,  without  any  rule  to  show  cau 

and  at  the  first  regular  term  of  the  court  thereafter  an  ore 

wsis  entered  without  notice  to  the  defendant  in  the  court  ] 

low,  making  said  writ  of  mandamus  perpetual,  and  also  i 

plying  it  to  all  of  his  successors  in  office.    1.  The  judge, 

vacation,  has  no  jurisdiction  to  entertain  the  petition,  ms 

the  order,  or  allow  the  issuance  of  the  writ:  See  6  Pet.  1 

2.  The  practice  is  to  enter  a  judgment  granting  the  wi 

which  can  only  be  issued  by  a  court  in  term  time:  7  Wh€ 

534.  3.  The  first  writ  issued  should  have  been  an  alter 

tive  writ,  and  not  peremptory:    Moses  on  Mand.  208. 

A  peremptory  writ  may,  where  the  moving  papers  preoh 

the  possibility  of  any  valid  excuse  being  consistent  with 

facts  therein  contained,  be  issued  in  the  first  instance,  c 

without  the  previous  issuing  of  an  alternative  writ.    Tl 

however,  can  only  be  done  where  the  parties  have  hi 

fully  heard,  etc.:  Id.  222.    6.  The   writ  can   not  be  t 

issued  and  then  judgment  entered;  nor  a  decree  take 

place  of  a  oommon  law  judgment.  The  writ  is  admitted  to 

a  common  law  writ.    6.  Said  writ  commands  things  to 

done  for  which  it  shows  no  basis:  Id.  203, 206. 

8.  A.  HubheUj  for  the  defendants  in  error.  This  li 
cause  brought  by  petition  in  the  district  court  in  the  nat 
of  a  petition  in  equity.  The  petition  was  presented  to 
judge  at  chambers,  and  contained  a  prayer  for  relief  agaJ 
the  allied  arbitrary  and  unlawful  acts  of  the  plaintifil 
error,  who  was  at  the  time  a  public  officer.  An  order  ' 
made  by  the  judge  at  chambers  on  which  the  olerk  of 
court  issued  a  writ  of  injunction  and  mandamus,  to  wl 
return  was  made.  An  answer  to  the  petition  was  filed  in 
cation.    At  the  first  regular  term  of  the  court  therea 
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StatemMit  of  Facta. 


THE  TTNITBD  STATES  v.  JUAIT  SANTISTBVANJ 

i 

Fbhaz*  Statu  tb  Stbzotlt  Ck>iiBTanBa--Tlie  penal  proyisions  of  a  8t«l 
must  be  Interpreted  strictly  according  to  the  context,  to  the  ezclusiO| 
eTery  Inference  miggested  by  extraneous  cfroumstance& 

QxTALnncATioir  of  0isjt7Nctitb  Conditions  in  a  Btattjtb.— Where  seti 
oondltlons  are  set  oat  disjnnctlyely  In  a  statute,   a  quaUfyteg  plht 
attached  to  the  last  applies  equally  to  each  of  the  others  which  has  ai 
Qualifying  phrase  annexed  to  itself,  and  where  the  qualifloation  will 
render  the  condition  inoperatiya 

ACTION  voB  Psnaltt  uvdsb  iNTaBcoTTRsi  AOT  OT  1884.— An  actlon 
reooyer  the  penalty  prescribed  by  the  intercourse  act  of  tSH  for  uali 
fully  aetUing  upon  Indian  lands,  can  be  maintained  only  with  req>eet 
land  belonging,  secured,  or  granted  to  an  Indian  tribe  "by  treaty  with 
United  States,"  and  the  petition  must  tfiow  that  fact,  or  it  will  be  bad 
demurrer. 

PirBBZx>  &n>iAiiB  voT  wiTHxir  ivrmoovvLsm  act.— The  pueblo  Indj 
.of  New  Mezioo  were,  prior  to  the  treaty  of  Guadalupe  Hidalgo^  citii 
of  Mezicok  and  their  rights  as  such  were  guaranteed  by  that  treaty, 
that  they  now  hold  the  same  relation  to  the  United  States  that  t 
fozmerly  held  to  the  republic  of  Mexico.  They  are,  therefore, 
Indian  tribes  within  the  meaning  of  the  intercouif>e  act  of  ia84| 
no  action  lies  under  that  act  for  a  penalty  for  settling  on  the  U 
secured  to  them  by  patent  from  the  United  States,  their  riffhts  and  re 
dies  as  to  such  lands  being  the  same  as  those  of  other  citizens  owi 
landa 

Erbob  to  the  district  coort  for  the  first  jadicial  distr 
The  plaintiffs  brought  their  suit  in  the  court  below,  to 
cover  of  the  defendant  the  penalty  in  the  sum  of  one  th 
sand  dollars,  prescribed  in  section  11  of  the  act  of  congn 
approved  June  30,  1834,  entitled  '^An  act  to  regulate  tn 
and  intercourse  with  the  Indian  tribes^  and  to  prese 
I>eace  on  the  frontiers,"  alleging  in  their  petition  that 
fendant  theretofore  ''did  make  a  settlement  on  and  e 
occapies  and  is  settled  on  lands  of  the  pueblo  tribe 
Indians  of  the  pueblo  of  Taos,  situated  in  the  county 
Taos,  in  said  district  and  territory,"  etc.  (setting  out 
boundaries  of  said  pueblo  lands) ;  ''on  ten  acres  of  said  laj 
by  then  and  there  building  houses  and  making  fields  ther< 
contrary  to  the  form  of  the  statute  in  such  case  made 
provided,  said  lands  then  and  there,  and  at  the  tinn 
bringing  this  suit,  belonging  to  the  said  pueblo  tribe 
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States  Statutes  at   Large^   sec.    11,   p.   730.    The  stati 
in    question   clearly  intends  what  may  be  denominal 
^'Indian  lands,"  or  lands  to  which  the  right  of  occupancy 
secured  or  granted  to  an  Indian  tribe  by  treaty  with  i 
United  StiEites,  and  to  which  the  ultimate  absolute  titled 
in  the  United  States,  and  not  lands  held  in  fee  by  Indii^ 
who  are  citizens  of  the  United  States,  and  who  are  t 
Indians  within  the  meaning  of  the  statute,  or  in  the  usu 
acceptation  of  the  term.     The  word  tribe,  as  used  wr 
reference  to  Indians  in  the  United  States,  is  applied 
nations  of  savages  or  uncivilized  people,  and  that  is  H 
sense  in  which  it  is  used  in  this  statute,  which  applies  on 
to  lanxis,  the  right  to  the  occupancy  of  which  is  held  by  u 
civilized  Indians  having  tribal  organizations,  and  treat 
with  by  the  government  as  independent  political  commui 
ties.     The  wild  tribes  of  Indians  are  distinct,  index>ende 
political  communities,  retaining  the  right  of  self-governmei 
under  the  protection  of  the  United  States:     Worcester 
Georgia,  6  Pet  515.     They  are  not  regarded  as  the  own< , 
of  the  lands  occupied  by  them.    Such  lands  are  held  to  1 1 
long  to  the  United  States.    The  Indians  have  only  a  rig  i 
of  oecapanoy:     United  States  v.  Rogers,  4  How.  567;  Unii 
States  V.  Bxaieu^s  Heirs,  14  Id.  189;  TTnited  States  y.  Feme 
deg,  10  Pet.  303.     Over  such  lands  the  United  States  exercis 
authority  for  the  benefit  of  the  occupants,  and  to  such  Ian  I 
the  statute  applies.    The  pueblo  Indians  hold  their  Ian  I 
in  fee  under  patents  from  the  United  States,  issued 
autliority  of  an  act  of  congress  confirming  grants  of  Ian  1 
made  by  the  governments  xo  which  New  Mexico  formei 
pertained.    The  act  of  congress  under  which  their  patei 
were  issned  and  the  patents  themselves  are  in  no  respect  d  I 
ferent  from  similar  Jwits  and  patents  for  the  benefit  of  in 
vidual  citizens:  See   11   U.    S.   Stats,  at  Large,  374.    T 
right  of  pueblo  Indians  to  their  lands  was  not  derived  fr^ 
the  United  States,  but  by  grant  from  the  governments  f  i 
merly  exercising  authority  over  New   Mexico.    They  i 
not  look  to  the  United  States  for  title  to  their  lands,  or  p  : 
tectlon  in  their  occupancy,  except  to  carry  out  the  obli   i 
tions  of  the  treaty  of  Guadalupe  Hidalgo.    They  were  fl  i 
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I 

Indians  i&  fixed  in  tbe  first  instance  by  the  political  brani 

of  the  government,  aad  as  to  tbe  powei*  of  a  state  to  wil 

draw  sucb  Indians  from  tbe  operation  of  acts  of  congrtt 

concerning  Indian  tribes.    Tbe  pueblo  Indians  are  citizen 

and  tbeir  status  can  not  be  changed  hj  action  of  a  minll 

terial  ofl8cer  of  tbe  government,  or  of  any  department  of  t^ 

government.     They   are    citizens    of   tbe   United    Statii 

While  the  departments  are  competent  to  decide  as  to  tl 

continaance  of  the  tribal  organization  of  an  Indian  trib^ 

they  can  have  no  power  to  decide  who  are  Indians,  an 

certainly  not  to  take  away  the  rights  of  citizens.     Th 

paeblo  Indians  are  subject  to  the  jurisdiction  of  the  Unite 

States;  consequently  they  have  tbe  same  rights- to  bald  an 

convey  property,  and  to  make  and  enforce  contracts^  a 

other  citizens:  Const.  U.  S.,  art.  XTV.,  and  act  of  May  31 

1870;  16  U.  8.  Stats,  at  Large,  sec.  16,  pp.  144.    The  distri( 

and  supreme  courts  of  New  Mexico  have  decided  adverse! 

to  tbe  right  of  the  United  States  to  recover  a  penalty  fc 

settling  on  lands  belonging  to  the  pueblo  Indians:  See  d 

cisions  supreme  court  New  Mexico.     If  the  defendant  i 

error  is  an  intruder  upon  the  lands  described  in  the  petitio 

of  plaintiff,  and  a  right  of  action  exists  against  him,  sue 

right  of  action  is  in  the  pueblo,  and  he  is  not  subject  to 

penalty  to  the  United  States,  nor  liable  in  any  way  nnd< 

the  statute  upon  which  suit  is  brought. 

By  CJonrt,  Johnson,  J. : 

The  question  here  raised  is  as  to  the  "ability'*  (as  it 
termed  by  the  statutes  of  this  territory  in  relation  to  pra 
tice  in  our  district  courts),  i.  e.,  the  right  of  the  plaintiffs  i 
bring  and  maintain  this  action.  In  order  to  determine  th 
question,  it  is  necessary  to  consider  not  only  whether  tl 
plaintiffs  have  properly  set  up  their  claim  to  the  penar 
prescribed  in  the  eleventh  section  of  the  act  of  June  3 
1834,  4  U.  S.  Stats,  at  Large,  730,  against  the  defendant  f 
settling  on  any  of  the  lands  contemplated  by  the  statute 
the  time  of  its  enactment,  but  also  whether  the  provisio) 
of  this  section  have  been  extended  by  congress  to  Ian 

^    owned  by  inhabitants  of   the  territory   known  as  puet 

\i 
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lleiufo  ,to  ,tb^  Uivit^  Statets  bj  tbe  tceaty  of  Qjua^ 
Hidalgq,  February  $(i  13ji8,  »fti,  acoQcding  to  the  tejE 
tiiat  trj^Xy  hare  tb^  same  relations  to  tbfe  Umted  i 
wloch  tb^y  bad  tp  the  republic  of  Mexico^  both  as  i^ 
their  piNsaoag  aad  piropert j,  at  tbe  time  of  the  treaty. 
i^elatipM  cap  only  b<e  modified,  regulated  or  cbasf 
^cffignemi  ip  accoodanee  with  the  terme  of  tbjs  treaty. 
clM  8  wd  9  -of  tbig  treaty  cputaiA  the  guaraAties  ei 
into  by  the  United  States  as  to  persons  and  property 
ferceA  by  Ifti^c.o  to  the  jui!iis4Uation  of  the  fono^x,  a 
them  are  pecored  to  all  aucb  persons  the  same  rig] 
propierty  as  are  enjoyed  by  all  citiaiens  of  the  United  E 
and  to  sneh  pei»ons  as  «bonld  not  elect  within  th< 
specified  in  the  treaty  ^o  retain  the  charaeter  of  Iff 
citizens  atofiasion  -^o  the  enjoyment  of  all  the  xigi 
citisans  of  the  United  States  acc<Mxling  to  th^  princii 
the  oonstitation."   Recording  to  the  decree  dated  at  I 
F^ruary  24,  1821,  section  12,  these  pueblo  Indians 
made  citizens  of  New  Spain,  which  afterwards  becan 
republic  of  Mexico.    Tliis  section  reads  thus:  ^Todi 
habitantes  de  la  ITueva  Espana,  sin  distincion  algu ; 
^Europeos,  Afrieanos  ni  Indios,  son  ciudadanos  de 
monarquia,  con  opcion  &  todo  empleo  segun  au  me 
virtudes;"  which  is  translated:  ^All  the  inhabitants  o 
Spain,  without  any  distinction  of  Europeans,  Africi  i 
Indians,  are  citizens  of  this  monarchy,  with  eligibi  < 
eMery  office,  according  to  their  merits   a^   yirtues  ' 
might  cursorily  seem  that  the  w^ild  Indians  are  inclu« 
the.  term  '^Indians,"  in  this  section;  but  s>uch  is  n<  I 
fact,  as  by  the  ns^e  of  Mexicsiiiis  the  term  habUa^  ! 
limited  to  persons  haviiiig  a  plaee  ol  abode,  and  do<  i 
embraee  vagracits  or  nomads.    7)ie  pueblo  Indian^, 
ever,  had  {riaces  of  abod^e^  and,  <>oniseguently,  camie  : 
this  aection,  and  were  made  citisen^  by  it.    The  tbir  ; 
section  of  the  -same  decree  says:    ^Xa^  peraonas  d< 
ciudadanos  y  sus  propiedades  aeimi  ret^petadaa  y  prpt  \ 
por  el  gobierno,"  which  is  in  English:   '^e  persoi 
property  of  every  citiz^en  shall  be  ceapeoted  and  pro  i 
by  the  goyemment."    These  q;iiotationp  a^  from  Qai  ' 


Argumeat  lor  Appellee*. 

T.  B.  Oatron,  for  the  United  States,  relied  upon  ttie  buu 
points  in  each  of  these  cases  aa  in  the  preceding  caae  ol 
The  United  States  v.  Bantislevaa. 

Joab   Souffhton,    for    Y^rela    and   Koslowaki,    appdktB. 
ThiB  was  an  action  of  debt  brought  by  the  plaintitT  agaiBft 
the  defendants  for  a  penalty  for  eettling  on  the  lands  belong 
ing  to  the  Indians  of  the  pueblo  of  Pecos.    To  the  petilian 
of  said  plaintiffs  a  demnrrer  was  filed  hj  said  defendants, 
which  demurrer  was  sustained  by  the  court  and  the  petitioD 
dismissed,  and  the  cause  brooght  to  this  court  by  appeal- 
Hie  statute  imposing  a  penalty  npon  persons  for  settling  on 
Indian  lands  clearly  intends  sncb  Indians  aa  are  not  citiieDs. 
but  under  the  wardstiip  of  the  goTernment :  4  U.  S.  Stats,  at 
Large,  sec.  11,  p.  726.     The  pueblo  Indians  are  citizens, 
and  as  free  to  enjoy  all  the  privileges  of  citiEensbip  as  an; 
other  inhabitant  in  the  country;    Collection  of  decrees  bj 
Mariano  GaJvani,  published  in  Mexico,  vol.  1,  sees.  12,  13,  p. 
4,  and  sec.  1,  p.  32;  also  vol.  2,  sec.  15,  pp.  1,  8fl.  92,  127. 
The  right  of  citizenship  was  secured  to  the  Indiana  under 
the  republic  of  Mexico  by  the  laws  above  referred  to,  and 
those  rights  were  secured  to  them  under  our  government. 
Such  citizens,  by  the  treaty  between  the  Mexican  republic 
and  the  United  Btates,  bearing  date  February  2,  1848,  and 
commonly  known  as  the  treaty  of  Guadalupe  Hidalgo:    See 
.  9  U.  B.  Stat,  at  I^rge,  pp.  929,  930,  arts.  8,  9.    All  of  the 
Mexican  authorities  above  referred  to  declare  all  Indians. 
Africans,  and  Europeans,  without  distinction  of  race,  to  l« 
entitled  to  citizenship,  and  consequently  to  tbe  app^lation 
of  Mexican,  the  word  ased  in  said  treaty,  and  as  entitled 
to  the  protection  of  tbe  United  Btatea  government  in  tboir 
rights  of  citizenship,  one  of  the  moat  dear  <^  wbicb  is  tbt* 
right  to  enjoy  and  dispose  of  their  property  as  to  them  mar 
seem  most  convenient.    As  to  the  right  of  Indians  to  take, 
hold  and  dispose  of  their  landed  property,  see  United  Stat'i 
v.  EUchie,    17  How.  5.19,  640.      Then,  as  Indians  have  tbe 
right  to  dispose  of  their  property  the  same  as  any  other  citi- 
Bens,  persons  settling  on  their  lands  are  not  liable  to  the 
pains  and  penalties  prescribed  by  the  statute  above  referred 
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the  relations  of  peace  and  war;  who  maintain  thel 
natural  rights,  including  that  of  goTerning  themselves 
dependent  political  communities,  and  who  as  such 
pendent  political  communities  hold  onlj  treaty  reli 
with  the  United  States,  very  much  on  the  footing  of 
foreign  nations.  The  only  other  relations  are  such  i 
United  States  may  gratuitously  assume,  as  a  superior  ] 
and  as  a  protectorate.  All  these  relations  are  expresf 
dicated  by  the  acts  referred  to,  and  the  various  adji 
tions  in  reference  to  the  class  of  Indian  tribes  embra( 
such  acts. 

It  would  seem  to  follow  from  these  relations  thai 
tracts  and  conveyances  can  be  entered  into  and  mac 
tween    such    communities  and    the    government,  on 
treaty,  and,  therefr,re,  that  the  only  way  in  which  the  t 
States  can  contract  with  these  independent  domesti 
tions,  whereby  public  lands  can  be  secured  or  grant 
them,  is  by  or  under  a  treaty.    As  soon  as  these  relj 
cease  to  exist,  they  lose  their  character  and  identity  £ 
tinct  and  independent  political  communities,  and  at  on  i 
come  merged  in  and  identified  with  our  own  body  p : 
subject  and  amenable  to  our  laws,  and  can  no  lon^  i 
considered  as  wards  of  the  government. 

There  is  another  distinguishing   feature,   whereb  f 
Indian  tribes,  to  which  the  statute  can  only  apply,  n  i 
identified,  and  that  is,  they  must  be  Indian  tribes 
whom  all  intercourse  must  be  carried  on  exclusively  1 
under  the  direction  of  the  general  government. 

One  of  the  questions  to  be  determined  is  whether 
the  term  "pueblo  tribe  of  Indians"  of  a  certain  desij  i 
"pueblo,"  in  the  absence  of  any  other  descriptive  alle 
in  the  declaration,  the  court  can  rightfully  infer  tha 
such  an  "Indian  tribe"  as  is  covered  by  the  statut  , 
between  whom  and  the  general  government  the  disti  i 
relations    I    have   pointed   out    necessarily   subsist 
words  of  the  statute  are  "Indian  tribe;"  the  words    i 
declaration  are  "pueblo  tribe  of  Indians  of  a  puebl 
word  is  here  used  in  pleading  that  is  unknown  to  th 
lish  language,  except  by  common  consent  as  descrip  i 


hj  tbe  decree  of  a  court  of  competeBt  jarisdictioD ;  a 
remains,  notU  sacb  separation  take  place,  Bubject  to 
liabilities  and  disabilities  tonchiog  ber  person  and 
which  the  law  may  prescribe.  Here  the  statnte  prei 
that  she  ma;  convey  her  real  estate,  in  a  certain  s 
and  form,  and  b;  its  phraseology  implies  disability 
part  to  convey  it  in  any  other  manner  and  form. 

No  agreement,  verbal  or  written,  betwe^i  her  ai 
husband,  can  avoid  the  provisions  of  the  statute 
premises,  any  more  than  the  adverse  acts  of  pere-i 
nullify  any  other  positive  rale  of  law;  and  this,  for  t^v 
simple  reasons:  1.  The  power  which  enacts  a  law 
only  one  competent  to  annul,  repeal,  or  modify  its 
sions;  and,  2.  Husband  and  wife,  being  one  person  1 
are  incompetent  to  make  a  valid  contract  of  the  ki 
l^ed  by  the  complainants.  It  has  long  been  settle 
courts  of  equity  may  enforce  tbe  specific  pei-formnnt 
valid  contract,  afford  a  party  redress  for  a  wrong  ^)t 
common  law  affords  him  no  remedy,  etc.,  but  thf  i 
jurisdiction  of  the  court  below  or  of  this  court  is  qo; 
cient  to  enforce  a  contract  contrary'  to  law,  or  to  af 
remedy  against  law: 

As  to  the  matter  of  a  commission  to  take  acroimt 
copartnership  between  the  respondent,  Quirlnn  R-iot 
James  L.  Collins,  deceased,  prayed  for  by  the  comp^ni 
they  estop  themselves  by  their  own  allegation  th-it 
had  been  a  settlement  of  copartnership  acconntii  b 
copartners  themselves,  a  short  time  previous  to  €• 
death;  and  if  there  was  anything  due  at  that  time 
Quirina  to  Collins,  Collins'  legal  representaTives  1 
remedy  at  common  law,  to  judgment  at  least. 

It  would  be  snpererogatory  to  discuss  now  the  m-M* 
ousness  of  the  bill  alleged  in  the  demurrer.  The  jo4( 
and  decree  of  the  court  below  is  affirmed, 

BsiSTOL,  J,,  concurred  in  the  afflrmanoe. 
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by  unfair  means  lost  such  wager  at  the  horse-race,  an  I 
the  note  thereupon  was  deliyered  by  such  stakehol 
said  Willbarn,  and  that  of  all  of  which  facts  the  ap]  i 
had  due  notice. 

To  these  special  pleas  the  appellees  interposed  a  g 
demnrrer,  which  was  sustained  by  the  court  below,  a 
appellant  excepted  thereto.    The  cause  having  come   i 
trial  in  the  court  below  upon  the  general  issue,  the  i 
lant  offered  evidence  to  prove  substantially  the  facts  a 
in  such  special  pleas,  except  unfairness  practiced  i , 
horse-race.    This  evidence  being  objected  to  the  cob  i 
low  sustained  the  objection,  and  the  appellant  ex< 
thereto.    Judgment  was  rendered  in  favor  of  the  app  i 
^ho  were  plaintiffs  below,  for  the  amount  of  the  nol  i 
^osts. 

The  cause  is  here  on  writ  of  error.    The  only  que  i 
for  review  in  this  court  are:    1.  Did  the  court  below  i 
sustaining  the  demurrer  to  the  special  pleas?  and,  2. 
the  court  err  in  ruling  out  said  evidence?    We  are  <  i 
opinion  that  there  was  no  such  error  in  sustaining  tl  i 
murrer,  as  will  justify  this  court  in  modifying  the  pr<  i 
ings  in  the  court  below,  for  the  reason  that,  even  if 
conceded  that  the  special  pleas  demurred  to  allege 
constituting  a  bar  to  the  action,  it  is  clear  that  evidei 
those  facts  could  be  given  under  the  general  issue, 
ruling  of  the  court  below  in  excluding  the  evidence  o 
on  behalf  of  the  appellant  fairly  brings  before  us  the 
tion  whether  a  promissory  note,  made  and  delivered 
wager  upon  the  result  of  a  horse-race,  is  such  a  pontri 
the  court  in  law  ought  to  lend  its  aid  to  enforce. 

It  is  claimed  on  behalf  of  the  appellees  that  such  si 
tract  is  neither  in  contravention  of  the  common  law  in 
in  this  territory  nor  of  the  statute  In  relation  to  gam 
debts.  Upon  a  review  of  the  authorities  we  are  of  the 
ion  that  neither  of  these  propositions  is  tenable.  It  is 
that  the  courts  of  England  have  held  that  at  commoi 
wager  contracts  upon  different  subjects  of  chance  are 
But  we  gather  from  various  adjudications,  both  in  En 
and  in  those  states  in  this  country  where  the  English  ] 
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TBBBITOBT  OP  KEW  MEXICO   v.  BASILIO  PK 

£bsobs  hot  PanBHTBD  BT  BujL  OT  ExoBFTioMa— Manifest  errors 
obarge  of  the  court  below  to  the  jury  can  not  be  considered 
supreme  court  on  appeal,  unless  properly  presented  by  a  bill  of  ezc< 

Chargb  to  Jury  vust  bb  in  WRiriNO.— The  provision  of  our  stati 
quiring  the  charge  of  the  court  to  the  trial  Jury  to  be  In  writing 
datory  and  not  directory,  and  if  any  part  of  the  charge  is  given  o 
is  error  which  wlU  reverse  the  judgment;  as  where  ihe  court  adde 
written  instructions,  In  a  case  in  which  the  defendant  was  convi 
murder  in  the  first  degree,  an  oral  illustration  of  what  would  oo; 
murder  in  ihe  second  degree,  which  was  erroneous  in  not  being  i 
qualified. 

InaTBiTCTZON  Prbbvumd  PBBTiNBirT.^An  InBtructlon  given  In  a  case, 
presented  in  the  record  on  appeal,  will  be  presumed  to  have  rel 
matters  pertinent  to  the  case,  and  if  given  orally  it  will  be  error;  i 
Lionanto  ▼.  Ttrritory^  ante,  »U 

Appbal  from  the  district  court  for  Santa  Fe  county, 
case  is  stated  in  the  opinion. 

«  

Catron  and  Thornton^  xoUh  M,  A.  Breeden  and  T.  F, 
Moay,  for  the  defendant  and  appellant.  The  appellac 
fendant  below,  was  tried  upon  an  indictment  for 
der,  charging  him  with  killing  Francisco  Provenc< 
the  county  of  Santa  Fe,  on  the  seventeenth  day  of  N 
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a  dork  room  of  appellant's  house,  when  appellant  was  at 
carrjing  a  bundle  under  his  arm,  and  that  he  made  a  mo^ 
as  if  to  draw  a  weapon;  that  appellant  knew  the  decefl 
carried  a  knife  and  feared  him  (deceased). 

Now,  this  may  have  been  true;  it  was  sworn  by  a  coni 
tent  witness,  and  it  was  for  the  jury  to  have  said  whet 
or  not  it  was  true.    Yet  here  the  judge,  takes  from  them 
this  instil:  t ion  all  consideration  of  these  facts.     He  t( 
tliem  plainly  and  explicitly  that  if  the  accused  deliberai 
shot  the  deceased  while  he  (deceased)  was  walking  fr 
him  and  killed  him,  it  was  murder  in  the  first  degree. 
may  have  been  that  the  appellant  did  deliberately  shoot  a 
kill  the  deceased  while  walking  from  him,  and  yet  not 
murder  in  the  first  degree.    If  he  was  afraid  of  deceas 
and  thought  that  he  had  come  to  his  house  to  kill  him, 
submit  that  this  would  have  lessened  the  grade  of  the  offei 
That  this  charge  was  wrong,  see  38  Mo.  213;  44  Id.  20, 
45  Id.  137;  16  Id.  394. 

We  insist  that  the  court  erred  in  giving  oral  instructic 

It  is  expressly  provided  by  statute  that,  in  this  territ- 

(see  Ck)mpiled  Laws^  200),  in  any  suit  in  the  district  cou! 

the  judges  shall  give  their  instructions  to  the  jury  in  w 

ing  only.    This  law  was  passed  in  January,  1853,  and 

plies  to  all  suits.    But  the  compiler  of  the  statute  has  & 

fit  to  place  it  under  the  head  of  civil  procedure  only.    T 

can  not  change  the  law  or  limit  its  application.    The  c< 

piler  was  not  authorized  to  make  new,  but  only  to  com] 

existing  laws.    The  word  suit  applies  to  both  civil  and  cr 

inal  procedure.     See  Bouv.  Law  Diet.  558,  Hammond 

P.  270,  where  it  says  that  in  its  most  extended  use,  the  w 

suit  includes  not  only  a  civil  action,  but  also  a  crimi 

prosecution.    The   courts  of  this   territory   have   so   c 

sidered  it,  and  have  uniformly  given  their  instructione 

writing.    That  it  is  error  to  give  any  portion  of  the  insti 

tions  orally,  see  45  Mo.  64;  6  Mo.  399;  Bay  v.  'Wooters 

m.  82;    GUe  v.  People^    1  OoL  60;    43  Oal.  29;   37  Id.  2 

45  Id.  650. 

.The  most  important  part  of  every  charge  in  a  mui 
trial  is  that  portion  which  defines  the  different  gradei 
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would  be  a  fatal  defect  in  the  bill  of  exceptions,  evq 
depositions  had  beeii  incorporated  therein. 

The  appellant  in  his  assignment  of  errors  in  thii^ 
based    ilpon  this    bill  of   exceptions,  has  set  out  I 
grounds  of  objection.    But  can  not  it  be  truthfully  sa^ 
the  court  below  overruled,  or  in  any  way  decided  t^ 
ticular  points  now  attempted  to  be  raised,  and  if  nol 
what  propriety  can  this  court  be  asked  to  entertal 
render  a  decision  thereon  under  the  statute?    The  pi 
is  well  settled,  that  general  objections  of  this  sort  to 
depositions  will  not  be  entertained.    This  point  was  d 
by  the  United  States  supreme   court  in  the  case  of  i 
V.    Doremn^j   3  How.  537.     In  that  case  the  court  saj 
naked  statement  on  the  record,  that  the  reading  of  a  d 
tion  or  a  copy  of  a  record  was  objected  to,  and  the 
tion  overruled  without  disclosing  the  nature  or  groi 
the  objection,  is  nugatory  and  wholly  inejffectual  bef 
appellate  court."    One  reason  is  obvious,  a  general 
tion  to  an  entire  deposition,  often  comprehending  hui 
i>i  folios  of  reading  matter,  if  allow^ed  in  practice,   i 
impose  on  the  court  the  task  of  looking  through  the  i 
deposition,  to  discover  whether  there  is  in  fact  any  :  i 
larity  or  incompetency  in  the  evidence.  Appellate  cou 
not  required  to  perform  such  an  unreasonable  task,  \  : 
not  entertain  questions  founded  on  objections  of  tha 

The  other  bill  of  exceptions  appearing  in  the  trai  i 
is  as  follows:    "Be  it  further  remembered,  that  on  tt  ! 
of  said  cause,  Thomas  B.  Catron  was  called  aa  a  ^  i 
for  said  plaintiff  and  testified  that  he  had  seen  tl  i 
defendant,  John  S.  Chisum,  write,  and  had  also  had 
spondence  with  him,  by  which  means  he  had  beco 
quainted  with  his  handwriting,  and  that  from  the  "  i 
his  knowledge  and  judgment,  he  believed  the  name  c 
::  S.  Chisum,  signed  to  the  paper  filed  in  said  cause  i 

'agreement,'  was  the  genuine  signature  of  the  said     i 
,i  ant,  John  8.  Chisum.    The  said  depositions  and  th 

^  mony  of  Thomas  B.  Catron,  as  above  stated,  was 

0  testimony  given  in  said  cause,  except  the  proraisso  ; 

upon  which  said  suit  was  founded,  and  the  article* 


^ 
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this  assignment  of  error.    One  is  that  the  record  d^ 
show  that  the  objection  was  ruled  upon  by  the  courtj 
There  are  two  modes  by  which  a  decision  may  be  o^ 
upon  a  point  of  this  kind.    One  is  to  interpose  a  \ 
upon  the  conclusion  of  the  testimony  for  the  plaint 
judgment  for  the  defendant,  on  the  ground  that  then 
evidence  sufficient  to  warrant  a  verdict  for  the  ph 
The  other  is  a  motion  for  a  new  trial  on  the  same  ^ 
The  record  does  not  disclose  the  fact  that  this  poiii 
decided  by  the  court  below,  in  either  of  these  or  any 
proceeding.    It  is  true  that  the  clerk  certifies,  in  hii 
script,  that  a  motion  for  a  new  trial  was  made  on  c 
grounds,  was  overruled,  and  an  exception  taken.    Thii 
not  bring  the  proceeding  upon  the  record  for  the  purp 
review  by  this  court.     It  must  be  by  bill  of  excej 
duly  authenticated  by  the  signature  and  seal  of  the  j 
ing  judge:  Insurance  Co.  v.  LasieVy  6  Otto,  171. 

Even  if  this  had  been  done,  no  ruling  upon  the  i 
could  be  made  by  this  court,  because  the  evidence 
before  us.  It  is  clear  that  where  error  is  assigned  ( 
"^ferdict  of  a  jury,  on  the  ground  of  insufficient  eviden< 
evidence  itself,  and  all  the  evidence  received  on  the 
must  be  embodied  in  a  bill  of  exceptions  and  duly  aul 
cated  by  the  seal  of  the  presiding  judge:  Simpson  v.  2 
45  Me.  281;  BusseU  v.  Ely  et  a?.,  2  Black,  280;  & 
Adm^x  Y.  Chicago  and  Northwestern  E.  E.  Co,  et  oZi, 
405 ;  Hilliard  on  New  Trials,  sec.  10,  p.  28. 

In  this  case  there  is  no  pretense,  by  counsel  for  t 
pellant,  that  two  of  the  most  important  items  of  evi 
the  note  sued  on,  and  the  articles  of  copartnership 
where  appear  of  record  by  bill  of  exceptions.  We  ci 
but  express  our  regret  that  such  of  the  proceedings 
court  below  were  not  placed  ujwn  the  record  as 
have  enabled  us  to  dispose  of  the  case  upon  the  i 
Not  being  upon  the  record  before  us,  they  are  presui 
be  r^ular,  and  can  not  be  disturbed.  We  feel  o 
therefore,  though  with  great  reluctance,  to  affirm  th< 
ment. 

The  judgment  is  affirmed. 


Jau.  18 i  9.]  Te&bitoby  v.  Biveba. 
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Opinion  of  the  Gourt^Parko,  J. 

! , 

made  no  objection  to  the  omission  of  the  court  to  ] 
instructions  in  writing  until  after  the  same  were  de| 
The  statute  requiring  instructions  to  be  in  writing  | 
rectory  statute,  and  that  it  was  disregarded  is  no  groij 
a  reversal:  Id.  The  court  will  not  reverse  on  the  f 
that  the  instructions  were  not  in  writing,  unless  it  a; 
that  the  court  in  its  instructions  misdirected  the 
Franciaco  Leonardo  v.  Territoryj  ante^  291,  The  reft 
the  court  to  exclude  the  witnesses  from  the  oour 
was  not  error.  It  is  a  matter  entirely  in  the  disc 
of  the  court:  Roscoe's  Grim.  £v.,  marginal  |)ag< 
1  Greenl.  Ev.,  sec.  432.  The  evidence  in  the  cau« 
the  instructions  given  by  the  court  not  being 
this  court,  this  court  can  not  determine  whether  the  ii 
tiona  asked  for  by  the  defendant  were  proper  or  oth< 

By  Court,  Parks,  J. : 

It  appears  from  the  record  in  this  cause,  that  the 
lant  was  indicted  for  murder  in  the  first  degree,  at  tt  i 
term,  1877,  of  the  district  court  of  Santa  Fe  count; 
was  tried  in  said  court,  at  the  July  term  thereof,  181 : 
convicted  of  murder  in  the  third  degree,  and  sentei  i 
three  years'  imprisonment  in  the  county  jail  or  ten  i 
prison.     He  brought  the  case  into  this  court  by  \ 
The  errors  assigned  are:    1.  That  the  court  "refused   < 
the  defendant  a  list  of  the  jury  twenty-four  hours  bef 
trial,  as  asked  in  a  motion  filed  and  now  found  in  the  n  : 
2.  13iat  the  court  refused  to  give  the  instructions   I 
jury  in  writing. 

The  bill  of  exceptions  recites,  "that  in  open  cou  I 
immediately  upon  the  impaneling  and  accepting    i 
court  aforesaid  of  the  petit  jury,  summoned  and  a<  : 
for  the  term  and  court  aforesaid,  and  upon  the  first  : 
said  term  of  said  court,  and  before  the  jury  selected   i 
trial  of  said  defendant  had  been  sworn  to  try  saic 
and  defendant,  and  before  said  defendant  was  arr  i 
and  had  pleaded  to  the  indictment  in  the  above-entitle< 
this  defendant,  by  his  attorney,  by  motion  in  writin 
to  the  court  aforesaid,  demanded  and  solicited  of  sai< 
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Jan.  1879.]  Tbbbixory  r.  Bivbba. 

opinion  of  tlia  Oourt—Parks,  J. 

defendant  in  this  case  the  benefit  of  this  salntai 
can  not  be  justified  by  anything  that  appears  in  the  1 
of  the  trial,  as  related  in  the  bill  of  exceptions.  It  is 
f  est  error. 

As  to  the  second  error  assigned,  the  record  show 
the  court  gave  to  the  jury  oral  instructions  in  the  cast 
the  only  instmctions  given  were  oral;  that  after  sai 
instructions  were  given  and  concluded,  the  defenda 
his  counsel,  requested  the  court  to  instruct  the  j 
writing,  which  the  court  refused  to  do.  The  only  aul 
cited,  to  show  the  right  of  the  court  to  give  oral  ii 
tions  is  a  dormant  decision  of  the  supreme  court  ( 
territory.  This  court^  in  the  case  of  Territory  v. 
Fereoy  ante^  627,  decided  at  this  term,  has  overruled  t 
cision  so  far  as  it  conflicts  with  the  statute  requiring  ii 
tions  to  a  trial  Jury  to  be  in  writing.  It  was  dec! 
that  case  that  the  only  proper  mode  of  giving  instru 
and  particularly  in  regard  to  the  higher  grade  of  crii 
for  the  district  court  to  give  in  writing,  all  that  it 
necessary  or  even  proper  to  say  to  the  jury  in  its  < 
The  giving  of  oral  instructions  in  this  case  is  a  cleai 
tion  of  the  law,  as  laid  down  by  this  court,  in  the  c  i 
f erred  to. 

For  the  reasons  above  given,  the  judgment  of  the  c  i 
court  is  set  aside,  and  a  new  trial  granted* 
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CASES  IN  1  NEW  MEXICO. 


1  X.  M.  1,  BRAY  ▼.  UNITED  STATES. 
Power  of  territorial  legislature  to  confer  criminal  J  arise 
on  courts. 

Cited  in  People  v.  Douglass,  5  Utah,  283,  14  Pac.  801,  holdir 
territorial  lop^islature  have  power  under  organic  law  to  confe 
JusticeB  of  the  peace  certain  jurisdiction, 

1  N.  M.  6,  TERRITORY  T.  ORTIZ. 
Orlgrinal  Jurisdiction  of  court  of  last  resort. 

Cited  in  note  in  58  L.R.A.  836,  845,  847,  on  original  jurisdic 
court  of  last  resort  in  mandamus. 
Power  of  legislature  to  confer  Jurisdiction  upon  courts. 

Cited  in  Jung  v.  Mycr,  11  N.  M.  378,  68  Pac.  933,  to  the  poi 
aflfirmative  grant  of  ori^nnal  jurisdiction  implies  negative  upon  i  i 
in  any  other  case;  Ex  parte  Cox,  44  Fla.  537,  61  L.R.A.  734,  33  '  i 
holding  that  legislature  cannot  confer  upon  court  created  by  c<  : 
tion  jurisdiction  not  given  it  by  that  instrument. 
Exclusiveness  of  statutory  remedy. 

Cited  in  Risse  v.  Collins,  12  Idaho,  689,  87  Pac.  1006,  to  tli 
that  new  rights'  created  by  statute  which  provides  new  remed   , 
be  enforced  exclusively  by  such  statutory  remedy. 

1  X.  M.   19,  PINO  T.  BECKWITH. 

1  NT.  M.  29,  QUINTANA  v.  TOMPKINS. 

1  N.  M.  84,  liEITENSDORPER  v.  WEBB,  •Affirmed  in  2< 

176,  16  li.  ed.  801. 
Organic  act  as  adopting  common  law. 

Cited  in  Browning  v.  Browning,  3  N.  M.  059,  9  Pac.  677,  on 
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1  N.  M.  119,  TERRITORY  T.  BEYAUJLES. 

Organization  of  grand  jury. 

Cited  in  note  in  27  L.B^  789,  on  organization  of  grand  jary;i 

1 
1  N.  M.  126,  PINO  ▼.  HATCH. 

Sufficiency  of  execution  and  attestation  of  will. 

Cited  in  Gildersleeve  ▼.  New  Mexico  Min.  Co.  6  N.  M.  27,  i 
318,  upholding  will  executed  according  to  existing  custom  before  < 
or  judge  of  first  instance  and  attested  by  two  witnessei  whil 
Mexico  was  part  of  Mexico. 

1  N.  M.   147,  CHAVEZ  ▼.  McKNIGHT. 
Right  of  wife  to  lien  on  husband's  property. 

Cited  in  Re  Chavez,  80  C.  C.  A.  451,  149  Fed.  73,  to  the  poin 
wife  has  tacit  lien  or  mortgage  upon  husband's  property  to  a 
of  dotal  property  of  which  he  became  possessed  through  her; 
▼.  Baca,  13  N.  M.  32,  79  Pac.  723,  holding  that  wife  has  tacit  1 
mortgage  on  property  of  her  husband  to  amount  to  her  dotal 
erty. 

1   N.   M.    157,  ROMERO  ▼.  «IIiVA. 
Form  of  Judgment  on  bond. 

Cited  in  note  in  62  URA.  446,  456,  on  form  of  judgment  on 
bonds. 

1   N.  M.    160,  ARCHIBEQUE  ▼.  MIERA. 

Power  of  legislature  to  confer  Jurisdiction  upon  courts. 

•  Cited  in  Jung  v.  Myer,  11  N.  M.  878,  68  Fac.  933,  to  the  poin 
organic  act  does  not  confer  upon  legislature  power  to  bestow 
supreme  court  original  j'urisdiction. 
Conclusiveness  of  verdict  or  findings. 

Cited  in  United  States  v.  Biena,  8  N.  M.  99,  42  Pac.  70j  S 
Burrager,  10  N.  M.  692,  65  Pac.  162,— holding  that  verdict  will 
disturbed,  when  founded  upon  conflicting  evidence;  Romero  i 
marais,  5  N.  M.  142,  20  Pac.  787;  Torlina  v.  Trorlicht,  5  N.  M. 
Pac.  68;  Gale  v.  Salas,  11  N.  M.  211,  66  Pac.  521;  Candelaria  v. 
13  N.  M.  360,  84  Pac.  1020,— holding  that  findings  of  trial  cou 
not  be  disturbed  when  based  upon  conflicting  evidence. 

1   N.  M.   166,  OREJBN  ▼.  GWEXIi. 

1  N.  M.  172,  MCDONALD  ▼.  CARLTON. 

1   N.  M.  182,  WALDO  v.  BECKWITH. 
Afildavlt  In  support  of  application  for  continuance. 
Cited  in  Abbott's  Civ.  Tr.  2d  ed.  36,  on  power  of  court  to 
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1   ir.  M.  238,  SANCHCZ  t.  JjXTSA. 

Poller  of  ooiirt  to  amend  pleadings  on  appeal. 

Cited  in  Sanchez  y.  Gandelaria,  5  N.  M.  400,  2S  Pac  289,  hd 
court  on  appeal  has  power  to  amend  pleadings  in  jnstice^i 
show  jurisdiction  there. 
Sufficiency  of  complaint  for  forcible  entry  and  detalnei 

Cited  in  Rice  v.  West,  10  Okla.  1,  33  Pac.  706,  holding  that 
in  action  for  forceable  entry  and  detainer  mnst  set  out  facts. 

1  N.  M.  247,  RUHB  t.  ABKEN. 

Newly  dfscoTcred  eyidence  as  ground  for  new  trial. 

Cited  in  Romero  v.  Desmarais,  5  N.  M.  142,  20  Pac.  19 
States  V.  Biena,  8  N.  M.  99,  *42  Pac.  70;  Territory  ▼.  Clayp 
M.   568,  71  Pac.  463, — ^holding  that  motion  for  new  trial  I 
newly  discovered  evidence  should  be  denied  unless  such  evide 
probably  change  result;   Armstrong  v.  Aragon,  13  N.  M.  11 
291,  holding  that  on  motion  for  new  trial  because  of  newly 
eTidence  party  must  show  that  failure  to  produce  evidence 
trial  was  not  owing  to  want  of  diligence. 
Conclasiveness  of  findings  of  conrt. 

Cited  in  Torlina  v.  Trorlicht,  5  N.  M.  148,  21  Pac.  68;  Cai 
Miera,  13  N.  'Sf.  360,  84  Pac.  1020,— holding  that  finding  of 
not  be  disturbed  on  appeal  when  supported  by  substantial  ei 

> 

1  N.  M.  255,  BUSTAMENTO  Y.  AN  AULA. 

Rlgbt  to  custody  of  child. 

Cited  in  Lovell  v.  House  of  the  Good  Shepherd,  9  Wasl 
Am.  St.  Rep.  839,  37  Pac.  660,  holding  that  corporation  havfr 
right  to  custody  of  child  cannot  uphold  custody  as  againi^t 

Cited  in  notes  in  27  L.R.A.  59,  on  validity  of  contract  fc 
of  parental  responsibility  or  authority;  65  L.R.A.  690,  oi 
mother,  or  reputed  father,  of  illegitimate  to  its  custody  or  c< 

1  N.  M.  268,  DONATjSON  ▼.  SAN  MTGI7EI/  OOtJNTY. 
County  as  qnasi  corporation. 

Cited  in  Stermer  v.  La  Plata  Oounty,  5  Colo.  App.  379,  3 J 
holding  that  counties  are  quasi  corporations  and  not  liable  1 
ment. 

1   N.  M.   260,  AREIiliANO  V.   CHACOIT. 
Judiciary  as  created  by  organic  act. 

Cited  in  Jung  v.  Myer,  11  J^,  M.  378,  68  Pac.  988;  Caron 
liable  Gold  Min.  Co.  12  N.  U.  211,  78  Pac.  63,  6  A.  &  B.  Ann.  ' 
to  ihe  point  that  section  ten  of  organic  act  is  creation  of  judi 
Jndisd lotion  of  district  courts. 

Cited  in  Territory  ez  rel.  Wade  v.  Ashenfelter,  4  N.  M.  fi 


87B,  to  ths  point  thftt  district  courta  nuf  ti;  issues  of  I%ct 
set  aside  verdicts  and  grant  nen  trials. 
JuriBdIccion  of  probate  conrta. 

Cited  in  United  SUtes  v.  Hall,  5  N.  M.  178,  21  Pac.  85,  b( 
probate  courta  are  ot  apeclal  and  limited  jurisdiction. 

1  N,  H.  3T«,  TENORIO  t.  TBRBITORY, 

Bafflclencr  Of  Indictment. 

Cited  in  Territory  t.  HcQinnia,  10  N.  M.  269,  61  Pac  2( 
that  indictment  charging  murder  in  first  degree  will  snpport 
of  murder  in  second  degree. 

Cited  in  Bowlby's  Homicide,  8d  ed.  834,  on  neceaaity  of 
under  statute  creating  and  defining  crjqe  using  language  o 
Bowlby's  Homicide,  3d  ed.  863,  on  necessity  that  indictme 
that  instrument  with  wbich  death  was  caused  was  deadly  < 


1  N.  H.  2S«,  WATTS  t.  SANTA  FE  COUNTY. 

1  N.Jtf.  2*1,  I<EONABDO  t.  TERRITORY. 
Soffloienoy  ol  Indictment. 

Cited  in  State  y.  Burolli,  27  NeT.  41,  71  Pao.  632,  holding 
fective  description  of  grand  jury  in  body  of  indictment  may 
by  title  and  preamble. 
Necessity  for  asking  for  InstructlOtt  to  Jury. 

Cated  in  Territory  t.  O'Doanell,  4  N.  M.  196,  12  Pac  74: 
that  party  must  offer  inatructioa  covering  point  when  diaaafi 
luatructions  giren. 
Effect  of  c1t1»K  inatmctions  orally. 

ated  In  Abbott's  Crim.  Tr.  2d  ed.  618,  on  oral  instructioni 
where  statute  requires  charge  to  be  in  writing. 
Rlgbt  of  oonrt  to  deHne  technical  torma  In  cbarge  to  Jui 

Cited  In  Territory  v.  Guillen,  ]]  N.  M.  1B4,  to  the  point  t 
may  define  technical  terms  in  inBtructions  to  jury. 
Necessity  for  objecting  In  trial  oonrt. 

Cited  in  Rogers  t.  Richards,  8  N.  M.  658,  47  Pac  719;  Padill 
ritory,  8  N.  M.  562,  4G  Pac.  1120,— holding  that  instructlous 
inal  ease,  not  excepted  to,  are  not  reviewable  on  appeal. 

1  N.  H.   SOS,  MOORE  t.  DATEY, 

1  N.  H.  SOS,  BPIEOELBERa  t.  HINK. 

Necessity  for  motion  for  new  trial  to  rerlew  errora. 

Cited  in  Schofield  v.  Slaughter,  9  N.  M.  422,  54  Pac  757,  ho1( 
errors  alleged  to  have  been  committed  will  not  b«  reviewed  ui 
tion  for  new  trial  is  made. 


desired;   Abbott's  Ov.  Tr.   2d   ed,  36,   on  neceiaity  th«t   affidafit  fat 
postponemeut,  state  names  and  residencaB  of  deaired  wilueaaes. 

1  N.  M.  STB,  CRENSHAW  T.  DBLOADO. 

1  N.  M.  883,  TIPTOX  t.  CORDOVA. 

1   N.  M.   387,  TEKRITOBY  v.  MIERA. 

Talldltf  of  IndlctnieDt  wlilcb  omlta  word  "anlawtnl." 

Cited  in  Territory  v.  Arniijo,  7  N.  M.  671,  37  Pac  1117;  RnU  t. 
Territory,  10  N.  M.  130,  61  Pac.  126,— holding  that  omiaaiOD  of  word 

"unlawful"  in  indictment  for  murdec  ia  not  fatal  defecL 

I  N.  M.  388,  SEOOU  T.  LEROUX. 

Pacts  npon  which  aniondmenc  may  be  mode  none  pnr  tanc 

Cited  in  Borrego  v.  Territory,  8  N.  M.  446,  48  Pac.  349,  to  tiie  point 
tliat  facts  u|)oti  which  courts  may  amend  record  nunc  pro  tunc  are 
confined  to  their  own  records  niid  to  facts  gained  from  court  aOicera. 

1  N.  M.  392,  GDTIERRES  ».  PINO. 

Injnnctiona  ngainat  }uilttniciits. 

Cited  in  notes  in  30  L-R.A.  710,  on  injunctions  against  judgmenta  for 

errors   and   irregularities;   32   Ij.R.A.   327,  on  equitable  jurisdiction  is 
regard  to  injunctions  against  judgments. 

1  N.  H.  397,  DOLD  v.  DOLD. 

1  N.  M.  400.  METZGER  T.  WADDELIi. 

1  K.  M.  410,  GAI.LEGOS  v.  PINO. 
Construction  Of  staluten  re-enacted  on  same  day. 

Cited  in  Brooks  v.  United  States,  6  N.  U.  75,  27  Pae.  510.  holding 

that  provisions  of  statutes  in  respect  to  recognii'jinces  were  re-«naet«l 
on  same  ilay  in  revision  of  1865,  and  are  in  force. 

1  N.  M.  415,  GARCIA  v.  TERRITORY. 

What  Ib  cruel  and  iinnsnal  punishment  for  crime. 

Cited  in  Territory  v.  Ketchum,  10  N.  M.  718,  55  LJl.A.  90.  «5  Pat 
169,  holding  that  statute  prescribing  death  penalty  for  assault  cam- 
mitted  upon  train  does  not  prescribe  cruel  and  unusual  punishmeni; 
People  V.  Morris,  80  Jlich.  634,  8  LJt.A.  685,  45  X.  W.  591,  holding 
that  statute  providing  distinct  punishment  for  horse -stealing  ia  con- 
stitutional- 
Cited  in  note  in  35  LJl^  662,  566,  673,  on  cruel  and  unusual  pon- 
lehinenta. 
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1  N.  M.  410,  ARCHIBEQtTE  v.  MDSRA.  j 
Personal  liability  of  servant  or  agent. 

Cited  in  note  in  50  L.R.A.  651,  on  liability  of  servant 
conversion,  trespass,  or  other  positive  tort  against  third 
orders. 

1  N.  M.  422,  UNITED  STATES  ▼.  LUCERO.  I 

Oltizenship  of  Mexican  Indians.  j 

Cited  in  United  States  v.  Belt,  128  Fed.  168,  to  the  pi 
dians  were  recognized  as  citizens.  ^ 

Right  of  Mexican  Indians  to  hold  title  to  property, , 

Cited  in  Hayt  ▼.  United  States,  38  Ct.  CI.  455,  holding 
did  not  recognize  title  to  country  in  Indians;  , 

Validity,  of  Mexican  land  titles. 

Cited  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M, 
621,  holding  that  Mexican  titles  are  valid  under  United  St 
Validity  of  tax  on  Pueblo  Indian  lands. 

Cited  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M. 
807,  holding  that  lands  of  Pueblo  Indians  are  taxable. 

1  N.  M.  459,  SEIilGMAN  v.  AR3fIJO. 

1  K.  M.  464,  VASQUEZ  ▼.  SPIEGELBERO. 
Conclusiveness  of  findings  of  court. 

Cited  in  Romero  v.  Desmarais,  5  N.  M.  142,  20  Pac.  78 
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